
Participation Investment Agreement 
(the "Agreement") 

 

regarding MARK Investment Holding AG, c/o lic. iur. Jost M. Frigo, Unter Altstadt 30, 6300 Zug, 

Switzerland 

(the "Company") 

 

 

dated 09.11.2022 

 

 

between 

 

 

 

Aurelio Perucca (the "Founder 1") 

Sandmattstrasse 9 

4532 Feldbrunnen 

Switzerland 

aurelio.perucca@splintinvest.com 

 

and 

 

Mario von Bergen (the "Founder 2") 

Hardfeldstrasse 39 

4600 Olten 

Switzerland 

mario.vonbergen@gmx.ch 

 

and 

 

Robin Muster (the "Founder 3") 

Weissenbühlweg 45 

3007 Bern  

Switzerland 

robin.muster@splintinvest.com 

 

and 
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Krzysztof Konieczka (the "Founder 4") 

Funkstrasse 124  

Apartment 110; 

3084 Wabern  

Switzerland 

konieczka1993@gmail.com 

 

and 

 

Alex Hofmann (the "Founder 5") 

Freilagerstrasse 93 

8047 Zürich 

Switzerland 

ah@hofco.se 

 

and 

 

Alexander Bernauer (the "Founder 6") 

Freilagerstrasse 93 

8047 Zürich  

Switzerland 

acopton+daura@gmail.com 

 

(the Founders 1 to 6 each individually a "Founder" and jointly the "Founders") 

 

 

and 

 

 

the public seed investors (participating in the public capital increase via the daura platform (see 

Clause 2 (b)), which will accede to this Agreement from time to time by subscribing for Participation 

Certificates via the daura platform including a related accession declaration  

 

(each individually an "Participation Investor" and jointly the "Participation Investors") 

 

(the Founders and the Participation Investors each individually a "Party" and jointly the "Parties") 

 

For the avoidance of doubt, the private seed investors participating in the private capital increase 

(see Clause 2 (a)) (the "Seed Investors") as well as all other current and future Shareholders are 

not parties to this Agreement but enter into a separate shareholders’ agreement governing their 

rights and obligations as shareholders. 
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Preamble 

The Company is a company limited by shares (Aktiengesellschaft) organised according to the laws 

of Switzerland with registered office in Zug, Switzerland and, at the Effective Date, a share capital 

of CHF 100’000.00, divided into 10’000’000 registered shares of CHF 0.01, each of which is fully 

paid up. 

The main purpose of the Company is to acquire, hold manage, exploit and sell, directly or indirectly, 

participations in enterprises in Switzerland and abroad. It may also run a platform for alternative 

investments. 

The Parties would like to regulate by this Agreement the legal relations between the Founders and 

the Participation Investors and their reciprocal rights and obligations.  

 

In witness thereof, the Parties hereby agree as follows: 

1. Definitions 

In this Agreement, any terms that begin with a capital letter shall have the meanings stated in An-

nex 1 or as defined elsewhere in the Agreement. 

2. Financing rounds 

By resolutions of the Board of Directors and based on a prior related resolution of the General 

Meeting, the Company shall (a) increase its share capital from CHF 100’000.00 up to a maximum 

amount of CHF 133’333.33 and (b) shall create a Participation Capital of up to a maximum amount 

of CHF 16’666.67 through: 

(a) the issuance of up to 3’333’333 fully paid up registered shares, each with a nominal value of 

CHF 0.01 and with contractual preference rights in accordance with a separate shareholders’ 

agreement (“Preferred Shares”), to the Seed Investors (Seed Investors participating in a pri-

vate seed capital round), by means of a capital increase based on an authorised share capital 

(the "Private Capital Increase"); 

(b) the issuance of up to 1’666’667 fully paid up Participation Certificates with a nominal value of 

CHF 0.01 each (“Participation Certificates”), to the Participation Investors (Participation In-

vestors participating in the public capital increase via the Splint Invest App / website and the 

daura platform) against a cash contribution in the aggregate amount of up to CHF 1’500’000.30 

at a pre-money valuation of the Company of CHF 9’000’000.00, and hence at an issue price of 

CHF 0.90 per Participation Certificate, by means of a participation capital increase based on 

an authorised participation capital (the "Participation Capital Increase"). 

The costs related to the Private Capital Increase as well as the Participation Capital Increase (no-

tarization, fees of the Company’s counsels, entry in the commercial register, etc.) will be borne by 

the Company. 

DocuSign Envelope ID: 9EDF2A9E-492E-41D7-B813-AF90D4C32C1D



 

- 4 - 

3. Transfer restrictions 

3.1. Tag-Along (co-sale-right) 

3.1.1. Principle 

In the event that one or more Selling Shareholder(s) wish to sell more than 80% of all outstanding 

Shares to an interested party/third party (the "Interested Third Party") and upon condition that no 

Shareholder has exercised the right of first offer according to their separate shareholders’ agree-

ment (the "Tag-Along Event"), each Participation Investor (the "Entitled Participation Certificate 

Holder") shall be entitled (but not obliged), to sell a pro rata portion of its Participation Certificates 

along with the Shares of the Selling Shareholder(s) to the Interested Third Party at the price which 

the Interested Third Party is willing to pay in good faith for each Share (the "Offer Price") and in 

accordance with the further terms and conditions applicable to the Selling Shareholder(s) as stated 

in the relevant offer (the "Tag-Along Right"). 

3.1.2. Exercise of the Tag-Along Right 

An Entitled Participation Certificate Holder must exercise the Tag-Along Right by written declaration 

to the Selling Shareholder(s) (the "Tag-Along Declaration") within 30 calendar days (the "Exercise 

Deadline"). In the event that an Entitled Participation Certificate Holder fails to issue a Tag-Along 

Declaration before the Exercise Deadline, this shall be construed as an irrevocable waiver by this 

Entitled Participation Certificate Holder of the Tag-Along Right in relation to the Tag-Along Event 

concerned. 

3.1.3. Consummation 

In the event that at least one Entitled Participation Certificate Holder issues a Tag-Along Declaration 

before the Exercise Deadline, the Selling Shareholders may only complete the sale of their Shares 

to the Interested Third Party if the completion of the sale of the Participation Certificates offered by 

the Entitled Participation Certificate Holders following the exercise of their Tag-Along Right under 

the relevant terms occurs at the same time or the Selling Shareholders buy the Participation Certif-

icates concerned from these Entitled Participation Certificate Holders under the same terms. 

3.2. Drag-Along (co-sale-obligation) 

3.2.1. Establishment of the Drag-Along 

In the event that (cumulatively): 

(a) an offer issued in good faith by an Interested Third Party other than a Selling Shareholder or a 

Related Person of a Selling Shareholder concerning the purchase of at least 66 2/3% of the 

Shares in one or more related transactions has been presented; and 

(b) Selling Shareholders holding cumulatively more than 50% of the Shares wish to sell all of their 

Shares in accordance with the terms of the offer to the Interested Third Party;  

the Selling Shareholders shall be entitled (but not obliged) to request the Entitled Participation Cer-

tificate Holders in writing (the "Drag-Along Notice") at the same time as providing the offer notice 

that they sell all of their Shares to the Interested Third Party at the Offer Price in accordance with 

DocuSign Envelope ID: 9EDF2A9E-492E-41D7-B813-AF90D4C32C1D



 

- 5 - 

the terms and conditions applicable to the Selling Shareholder as stated in the offer (the "Drag-

Along Right"). 

3.2.2. Consummation 

The sale and consummation of the sale of Participation Certificates by the Entitled Participation 

Certificate Holders to the Interested Third Party shall occur at the same time as the sale and con-

summation of the sale of the Shares offered by the Selling Shareholders to the Interested Third 

Party no later than 6 months after the date of the Drag-Along Notice. 

3.2.3. Blank Act of Assignment 

For the purposes of giving effect to the Drag-Along, the Participation Investor undertakes in respect 

of the Participation Certificates to sign and deliver (including a suitable electronic signature and 

transmission, e.g. via the daura platform) to the Company for its safekeeping a blank act of assign-

ment in accordance with Annex 2 (the "Blank Act of Assignment"). 

In the event that the Blank Act of Assignment cannot be used for whatever reason for the purpose 

of transferring the Participation Certificates, the Participation Investor or its legal successor under-

takes to sign a new act of assignment replacing the Blank Act of Assignment to enable the relevant 

transfer of the Participation Certificates.  

3.3. Waiver of subscription rights 

Each Participation Investor hereby irrevocably waives his/her/its subscription rights on any subse-

quent capital rounds/increases by issuance of Shares or Participation Certificates.  

3.4. No Encumbrances 

No Participation Investor may encumber Participation Certificates or share subscription rights. 

4. Adherence to the Agreement 

The Parties agree and hereby assert in advance that any persons who acquire Participation Certif-

icates declare in text form by means of an accession declaration that they intend to adhere to this 

Agreement as a Party and shall become Parties to this Agreement by virtue of such purchase. The 

relevant buyer of Participation Certificates shall assume all rights and duties of the seller under this 

Agreement in relation to these Participation Certificates.  

The Parties undertake in any event only to transfer Participation Certificates to a third party if this 

third party has previously acceded to this Agreement as a Party in accordance with this Clause 4 

with effect from the acquisition of the Participation Certificates concerned. 

5. Term and termination 

This Agreement shall take effect on the Effective Date upon its (electronic) signature and is con-

cluded for a fixed term until 31.12.2045. Unless it is terminated by one of the Parties with a notice 

of 6 months as per the aforementioned date, it shall continue to apply thereafter for an indefinite 

period and may be terminated by either Party in writing at the end of a calendar year, subject to 

compliance with a notice period of 6 months. Termination shall be notified to the Company. 

DocuSign Envelope ID: 9EDF2A9E-492E-41D7-B813-AF90D4C32C1D



 

- 6 - 

This Agreement shall not cease to apply as a result of the death, disappearance or incapacitation 

of a Party or in the event that the liquidation share of a Party is subject to forced sale or a Party 

becomes bankrupt or placed under guardianship.  

This Agreement shall cease to apply automatically in relation to any Party who is no longer a Par-

ticipation Certificate Holder under the terms of this Agreement and also no longer holds any Partic-

ipation Certificates indirectly, whereupon this Agreement shall continue to apply between the re-

maining Parties.  

Termination of this Agreement by a Party shall only have effect for that Party itself and shall not 

affect its continuing validity between the other Parties.  

This Agreement shall cease to apply automatically in the event of the listing on the stock market 

(IPO) of the Company.  

Claims arising under this Agreement against a Party prior to his or her withdrawal as a Party shall 

not be affected by the withdrawal of this Party. 

All Parties shall remain bound by the obligations set forth in Clauses 6 (Confidentiality) and 9 (Ap-

plicable law and jurisdiction) including after their withdrawal as a Party or termination of this Agree-

ment.  

The Parties agree that Article 546 (1) CO shall not apply to the legal relations between the Parties 

in accordance with this Agreement. 

6. Confidentiality 

The Parties shall treat this Agreement and its contents and all information received under or in 

relation to this Agreement (the "Confidential Information") strictly confidential and shall not make 

it accessible to third parties. The designation as Confidential Information shall not apply to infor-

mation:  

(a) that was already demonstrably within the lawful possession of a Party at the time it was re-

ceived by that Party;  

(b) that was already publicly available at the time it was received; or 

(c) the publication of which was expressly allowed by the disclosing person or by the Company.  

However, the obligation contained in the provision of the foregoing paragraph shall not apply to:  

(a) the disclosure of Confidential Information in accordance with statutory or regulatory provisions; 

(b) the disclosure of this Agreement to a third party who is interested in good faith in subscribing 

to or purchasing Participation Certificates or financing the Company, in each instance on the 

basis of an appropriate non-disclosure agreement; and 

(c) the disclosure of Confidential Information for the purpose of upholding rights or fulfilling duties 

under this Agreement. 
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7. Taxes, costs and expenses  

Unless specified otherwise in this Agreement, each Party shall bear all taxes, fees, costs and ex-

penses incurred by it in connection with the preparation, execution and consummation of this Agree-

ment. 

8. Miscellaneous 

8.1. Legal status of the rights and duties of the Parties 

Unless expressly specified otherwise in this Agreement, the rights and duties of the Parties shall be 

individual (and not joint and several) in nature.  

The rights and duties of the Parties under this Agreement are purely contractual in nature and the 

Parties agree that they have not established a simple partnership pursuant to Article 530 et seq CO 

and that this Agreement should not be construed to this effect. 

8.2. Legal successors 

In addition to the Parties, this Agreement shall also be binding upon their legal successors, including 

in particular their successors by way of inheritance or under matrimonial property law.  

8.3. Entire agreement 

This Agreement sets forth the entire agreement between the Parties in relation to the subject matter 

hereof and shall replace all previous written or oral agreements or declarations of intention in this 

regard between the Parties. 

8.4. Amendments 

Any amendments or supplements to this Agreement (including amendments to this Clause 8.4) 

shall only be legally valid if concluded in text form (including electronic means). 

Notwithstanding the provision of the foregoing paragraph, the Parties agree and acknowledge that 

this Agreement may be amended with binding effect for all Parties with the approval of at least 80% 

of the Shares held by the Founders. 

8.5. Notices 

All notices under or in relation to this Agreement shall be sent via e-mail or by registered letter or 

delivered by hand to, with regard to the Founders, the addresses on the first page of this Agreement 

and, with regard to the Participation Investors, to the addresses noted otherwise (e.g. on the daura 

platform). 

Any changes to these addresses shall be notified to the other Parties in the same manner. 

A notice shall be deemed to have been delivered at the time of receipt by the addressee concerned. 

8.6. Severability 

In the event that any term or part of any term of this Agreement is or becomes invalid or unenforce-

able, this shall not affect the remaining terms of this Agreement. An invalid or partially invalid or 

unenforceable or partially unenforceable clause shall be replaced by a valid clause (or as the case 
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may be by a court order), which comes as close as possible to the meaning and purpose of such 

term, and the Parties undertake to sign all agreements and documents that may be necessary in 

that respect. The same procedure shall be followed should any gap become apparent in this Agree-

ment. 

8.7. Form requirements 

This Agreement may be executed in writing or in electronic form (e.g. an electronic file which con-

tains a scan of the signature(s) or a signature with DocuSign) and be delivered by e-mail or another 

transmission method; the counterpart so executed and delivered shall be deemed to have been 

duly executed and validly delivered and be valid and effective for all purposes. 

9. Applicable law and jurisdiction 

This Agreement shall be governed in all respects by the substantive laws of Switzerland, excluding 

the United Nations Convention on Contracts of International Sale of Goods of 11 April 1980 ("CISG") 

and the provisions of private international law (which shall not apply).  

All disputes arising out of or in relation to this Agreement, including those concerning its valid con-

clusion, legal validity, amendment or dissolution shall fall under the exclusive jurisdiction of the 

courts of the city of Zug, Switzerland. 

 

 

[signatures on the following pages]  
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 Signatures 

 

 

Founder 1 

 

____________________________  ____________________________ 

Place, date     Aurelio Perucca 

 

 

 

Founder 2 

 

____________________________  ____________________________ 

Place, date     Mario von Bergen 

 

 

 

Founder 3 

 

____________________________  ____________________________ 

Place, date     Robin Muster 
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Founder 4 

 

____________________________  ____________________________ 

Place, date     Krzysztof Konieczka 

 

 

 

Founder 5 

 

____________________________  ____________________________ 

Place, date     Alex Hofmann 

 

 

 

Founder 6 

 

____________________________  ____________________________ 

Place, date     Alexander Bernauer 
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Annex 1 – Definitions  

 

Defined term Meaning 

Agreement means this Shareholders' Agreement inclusive of all Annexes and re-

lated documents. 

Annex means an Annex to this Agreement. 

Board of Directors means the board of directors of the Company. 

CHF means Swiss francs, the statutory currency of Switzerland. 

Clause means a Clause of this Agreement. 

CO means the Swiss Code of Obligations. 

Company shall have the meaning specified on the title page of this Agreement. 

CPC means the Swiss Civil Procedure Code. 

Effective Date means the date set out on the title page of this Agreement. 

Encumbrances means any encumbrance, pledge, lien, charge, third party right, or 

collateral including collateral comprised of options, sureties, bonds, 

collateral agreements, rights of pre-emption or rights to priority rank-

ing, irrespective of whether an encumbrance arose by virtue of a con-

tract, agreement or other document, according to law or on the basis 

of a court or administrative judgement, decree or order, and also 

means any approval or consent by a third party that is required for the 

exercise or comprehensive transfer of a right or legal title. 

Participation  

Certificates 

means all Participation Certificates issued by the Company. 

Participation  

Certificate Holder 

means each owner of Participation Certificates. 

Participation  

Investors(s) 

means the Parties specified as such on the title page of this Agree-

ment. 

Founder(s) means the Parties specified as such on the title page of this Agree-

ment. 

General Meeting means any General Meeting of the Company. 
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Party/Parties means each Founder, Private Seed Investor, Participation Investor 

and all other parties that accede and adhere to this Agreement in ac-

cordance with its provisions. 

Seed Investor(s) means the Parties specified as such on the title page of this Agree-

ment. 

Related Person means, with regard to any person or company, a person or company 

that controls such a person or company or that is controlled by such 

a person or company either directly or indirectly through one or more 

intermediaries, along with any person or company that is deemed to 

be a related person pursuant to Article 678 CO, including in particular 

also all relatives. The designation "controlled" in this case means di-

rect or indirect possession of the power to issue instructions to the 

management of a company or to influence the principles applicable 

to the conduct of a person or company, whether through the posses-

sion of voting rights, under contract or in any other manner. 

Selling Shareholder(s) means any Shareholder selling Shares. 

Shareholder means each owner of Shares in the Company. 

Shares means all shares issued by the Company. 
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Annex 2 – Blank Act of Assignment 

ACT OF ASSIGNMENT 

 

________________________________________________________  

(first name, last name, full address of Participation Investor) (the “Assignor”)  

 

hereby conveys, assigns and transfers to  

 

________________________________________________________  

(first name, last name, full address)  (the “Assignee”) 

 

____________________ participation certifications of MARK Investment Holding AG (CHE-

317.401.567), with a nominal value of CHF __________ each.  

 

This Act of Assignment shall be governed by and construed in accordance with the laws of Switzer-

land. 

 

 

Assignor: 

 

    

Date Name: 
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