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The publication of the EU's draft artificial intelligence (AI) legal framework is a milestone in the regulatory debate regarding the rapid
development and deployment of algorithmic systems by business and government. Such an intervention has been much anticipated,
and precipitated by the publication of a white paper on AI by the EU in February 2020. The draft legislation is lengthy and will result in
sustained critique until the point of adoption and codification.

It is of general interest but, in particular, financial services firms and lawyers must take notice given that the sector has successfully
adopted AI in many fields, from customer credit scoring to algorithmic trading. The consultation focuses on customer harms and
therefore, if adopted in this or similar form, it would directly apply to many technologies and products used in consumer-facing
contexts.  The implications relate to the use of AI in technologies and products, the inputs, the outputs and the ability of firms using the
technology to justify the decisions it makes. More generally, one of the requirements for all firms should be good data and tech hygiene.
This requires proactively set and managed policies.  The consultations' suggestions should inform this in any event.  

Main takeaways from the various consultations

Innovation: the AI regulatory sandboxes may inadvertently present a significant barrier to innovation. This is likely to disincentivise
research and development in areas that are likely to require sandbox access.

Reporting: the notion of reporting should be expanded so that, for the period leading to codification of the legislation, companies,
researchers and other stakeholders should "report" on issues surrounding documentation, problems faced, discursive statements in
terms of the logic behind decisions,etc.

Manipulation: addressing the ambiguity in the draft proposal of banning systems with "significant manipulation" is consequential to the
ecosystem of innovation and trust the EU seeks to foster.

AI is being rapidly adopted across business and government because it offers immense potential in terms of both how services
and products are delivered and the kinds of services and products that emerge as a result of the technology. In this respect, AI is
a tremendous economic opportunity that is driven by research and innovation (something that is often referred to in the proposed
legislation). As such, it is critical that innovation is at the forefront of any AI governing framework, or rather the need to ensure that
innovation is not stifled.

Here the main takeaways are that AI regulatory sandboxes should be established by member states as environments that facilitate
the "development, testing and validation of innovative AI systems for a limited time before their placement on the market or putting into
service pursuant to a specific plan". Processing of personal data or other sensitive data for public interest applications is mentioned
specifically.

There are two concerns with this:

Sandboxes as additional burden: notwithstanding the assertion regarding priority access, what will be the effect of needing to conduct
research and development in such sandboxes for start-ups and small-scale providers? It is likely that this will present a significant
barrier to innovation because it will disincentivise research and development in areas that are likely to require sandbox access and
because it is unclear what mechanisms will be in place on the regulator's side to meaningfully access such speculative projects.

Universities: No exception for university research. This is striking as much of the cutting-edge research occurs in this context.
Furthermore, the universities are instrumental in stimulating the entire AI innovation and economy, and thus exception or special
provision is to be expected. One way to address this would be to stipulate that such risk management is for application rather than
research.

As a result, only large companies will have sufficient resources to satisfy regulatory burdens, further monopolising the technology
market and facilitating rapid movement to such companies of engineers and scientists from the academies which want to undertake the
most innovative research.

Legal issues

The proposed EU AI legislation is a concrete step in the codification of standards, but some areas will be points for debate and raise
legal issues. These include:
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The legal status of algorithms: analogous to the way that companies are granted "personhood", will it be necessary to grant personhood
to certain AI?  Incorporation was an innovation centuries ago that enabled a non-natural person to acquire legal personality so that
it could hold assets, enter into contracts, sue and be sued. The most common form of incorporated entity is a company. Importantly,
shareholders in a company do not bear responsibility for the actions of the company because they are separate entities (a principle
commonly known as the "corporate veil"). Over time, rules relating to incorporation have changed to include more entities (for example,
incorporated partnerships in addition to private companies limited by shares) and to provide some exceptions to the corporate veil
principle. Most recently, decentralised autonomous organisations (DAOs) using smart contracts have extended the analysis of the
nature of entities with legal personality in ways that mean there is now scope to extend this further to algorithms.

Questions of responsibility for the acts and omissions of an algorithm will need to be considered. It is conceivable that policymakers
may permit algorithms to have legal personality but this will only be the case initially if a person responsible for financial and non-
financial losses is identified in every case. Unresolved issues include:

• The status of the General Data Protection Regulation (GDPR). Although there is an imperative to harmonise with GDPR, it may be
necessary to revise GDPR in the light of AI. Again, recent developments in other types of emerging technologies have tested the
rules written for GDPR. The conflict between the "right to be forgotten" and the immutability inherent in permissionless blockchain
technologies is well-known. Jurisdictions that run developments in data and AI regulation together are most likely to find the best
models to apply. GDPR is still only a limited success in terms of compliance and in terms of user experience for the consumers that
are intended to benefit from it. As personal devices are embedded with more sophisticated AI, users' own AI algorithms will likely
take on the role of managing data privacy and interactions with other entities that the user encounters both in a commercial and in a
personal context.

• Geopolitical ramifications of EU AI regulation. There is a sense in which the EU aims to be "the" AI regulation — similar to how
GDPR became, de facto, "the" privacy provision, although there is an asymmetry here. In terms of GDPR there was a framework
of protection (so it was easy for others to adopt) but AI is a product and resource itself (so much less likely to be adopted by others
as this would be akin to the sharing of national resources). The EU approach is generally consumer-centric. It is likely that other
jurisdictions will take different approaches. The most important point over time will be to what extent the outcomes benefit users and
how the trade-offs in each case operate.

The themes here relate more or less directly to financial services and financial firms. Some will inform business-as-usual (e.g., relating
to GDPR), some apply to the potentially existential threats of decentralised finance (e.g., DAOs).  Across the board there is a lot of
substance here. If financial institutions want to be technology companies they will need to adapt to all the implications of this.
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