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October 10, 2022 

 

Kerri Strasheim 
Regional Manager – Gallatin, Madison, Park Counties 
MT DNRC Water Resources 
2273 Boot Hill Court, Suite 110 
Bozeman, MT 59715 
 
RE: Response to Bozeman’s August 24, 2022, Lyman Creek Spring Diversion Letter 
 
 
Dear Ms. Strasheim, 
 

Thank you for providing the opportunity for Lyman Creek, LLC, to provide comment on 
the City of Bozeman’s (“Bozeman”) August 24, 2022 Letter to the DNRC regarding its illegal 
2008 change in point of diversion for Bozeman’s water rights 41H 140882-00 and 41H 140883-
00. 

As you are aware, Lyman Creek, LLC filed a valid Water Use Complaint with the 
Department on March 29, 2018 identifying four complaints with regard to Bozeman’s diversion 
of water under water rights 41H 140882-00 and 41H 140883-00. 

Lyman’s Water Use Complaint identified the following complaints: (A) Bozeman is 
diverting groundwater without a permit or other authorization; (B) Bozeman has added a fifth 
point of diversion which has enabled it to increase its annual diversions from Lyman Creek 
above its historical diversions without first obtaining a permit or change authorization; (C) 
Bozeman is diverting water at a flow rate greater than its water rights allow for at certain times 
of the year; and (D) Bozeman has publicly announced its plans to make additional changes to the 
system which will further modify its existing system and increase its consumptive use of water.  
See Lyman Water Use Complaint Form 609 March 29, 2018. 

On August 26, 2020, the Department issued a letter to Bozeman identifying that a change 
authorization was required for the third spring collection diversion point installed by Bozeman in 
2008.  See August 26, 2020 letter attached hereto as Exhibit A.  Therein, the Department stated 
Bozeman must file for a change authorization for the addition of a point of diversion for water 
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rights 41H 1408820-00 and 41H 140883-00.  The Department requested Bozeman comply 
within 60 days of the letter, or October 25, 2020. 

On September 17, 2020, Lyman submitted a letter to the Department emphasizing that 
the Department has not yet responded to Lyman’s March 29, 2018 Water Use Complaint and the 
Complaint specifically identified four issues with Bozeman’s unpermitted diversion and use of 
water.  Therein Lyman requested the Department to order Bozeman to stop using the new point 
of diversion until a change application is approved and order Bozeman to cease diverting more 
than the decreed 5.95 cfs at the source.  See September 17, 2020 letter attached hereto as Exhibit 
B. 

On October 22, 2020, Bozeman submitted a response letter to the Department identifying 
the City’s intention to “determine if administrative pathways exist beyond the filing of a change 
application to achieve compliance with the Water Use Act.”  Bozeman’s October 22, 2022 letter 
clearly implicates that Bozeman recognized it was not in compliance with the Water Use Act for 
its unpermitted point of diversion. See October 22, 2020 letter attached hereto as Exhibit C. 

Several emails were exchanged in early 2021 between representatives of Lyman and the 
Department seeking updates.  On May 19, 2021, Anna Pakenham Stevenson responded to one 
such request stating “[t]he City has asked DNRC for a formal opinion regarding what the legal 
points of diversion are as authorized by the change.  DNRC will get that formal opinion question 
to legal staff by end of day today (5/19). This will determine how the City pursues compliance.”  
See May 19, 2021 email attached hereto as Exhibit D. 

On June 17, 2021 the Department issued a letter to Lyman regarding its March 29, 2018 
[sic] complaint. Therein the Department stated “[t]he City has been in contact with me about the 
nature of its point of diversion for its developed spring system, with a formal question asked on 
February 9, 2021. My understanding is that the City is researching options for coming into 
compliance.  MT DNRC’s policy is that it will not pursue an enforcement action against a water 
right owner who is working with MT DNRC on coming into full compliance.” (Emphasis added).  
The letter concluded stating the Department “will continue to work with [Bozeman] on the 
diversion issue until the City comes into compliance. . . [a]ll other aspects of the complaint are 
closed.” See June 17, 2021 letter attached hereto as Exhibit E. 

On December 1, 2021, the Department sent an internal email regarding the subject of 
Bozeman’s 1991 and 2008 changes to its Lyman Creek water rights.  Therein, the Department 
concluded that the 1991 change authorized only TWO of the perforated pipe systems, with the 
third pipeline system added in 2008 being out of compliance.  This email was forwarded to 
Lyman and Bozeman. See December 1, 2021 email attached hereto as Exhibit F. 
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Over eight months later, on August 26, 2022, Bozeman responded to this internal email 
including a letter dated August 24, 2022 “clarifying” Bozeman’s position on the 1991 change 
application and that Bozeman feels the prior change application authorized the addition of one 
surface water diversion (the emergency surface water diversion) and only one spring diversion. 
Bozeman cites to the Application, attachments to the application, the DNRC Authorization, and 
the Notice of Completion.  Bozeman’s conclusion is the “application and authorization clearly 
contemplated a total of three points of diversion.” However, Bozeman identifies those “three” 
points of diversion as the one pre-existing historic surface diversion plus the surface water 
diversion added in the change plus ONE “spring diversion.” 

Bozeman’s summation of the “three permitted diversions” does not reflect the Notice of 
Completion (“NoC”) submitted by Bozeman or the Authorization to Change issued by the 
DNRC.  The NoC Section C explicitly identifies three new points of diversion, including TWO 
spring developments/diversions in Sec 21 (the spring collectors) and one surface water diversion 
in Sec. 28.  See NoC attached hereto as Exhibit G.   Notably, the NoC states “[t]he points of 
diversion in Section 28 are used for emergencies/backup. The main diversions are the two 
subsurface spring boxes in Section 21.” (See Exhibit G  (emphasis added)).  The NoC was 
signed by the Bozeman Public Works Director James Wyereski. Additionally, the map attached 
to the Notice identified the added TWO spring diversion points as “Diversion Points, 1991 A1, 
A2” and the added surface water diversion point, as “1989-1991 B1”.   

Similarly, the Authorization To Change Appropriation Water Right identifies “Two 
points in Government Lot 9 S2NESE, Sec 21, T1S, R6E, Gallatin County”.  See Authorization 
within Exhibit H. The Authorization is further corroborated by the Public Notice identifying 
“Two Diversions in Govt. Lot 9, S2NESE, Sec. 21, All in Twp 01S, Rge 06E, Gallatin County.”  
See the Public Notice within Exhibit H. In fact, throughout the entire change authorization 
record, there are nineteen references to TWO spring diversions being added. See Exhibit H. 

Finally, Bozeman’s intention to install a third spring diversion in 2008 was identified in a 
city-authorized engineering report from that same year and a full 15 years after Bozeman had 
certified completion of the change application. See Exhibit I.  This 2008 report argued 
“[e]xpansion of the spring collector system should include, in order of priority, a new collector at 
the black drainpipe site.” See Exhibit I at 28 (emphasis added).  Throughout the report, it is clear 
that the new spring box was not part of the approved change application, but instead a new 
expansion from the existing use certified 15 years prior.  The 2008 report anticipated installation 
of the third spring collector would boost diversions from the groundwater source by 250-300 
GPM (Exhibit I at 28).  Then, in 2017, Bozeman’s engineering report described the system prior 
to and after installation of the third spring collector.  See Exhibit J at 9, 12-13. This Report 
correctly identified that in 1991 “[a] water rights change application was filed with the [DNRC] 
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to add new points of diversion for the spring collectors. . . A third spring collector was 
constructed in 2008 along with a new junction box to connect the spring collectors to the existing 
transmission pipeline[.]” Exhibit J at 9 (emphasis added).  

All of this evidence demonstrates the clear recognition that Bozeman sought approval in 
1991 to install two developed springs as points of diversion in Section 21 T1S, R6E.  Bozeman’s 
new argument that all spring collectors are connected to one point of diversion, thus requiring no 
additional permitting through the DNRC, is unsupported by any evidence and undercut where 
Bozeman has repeatedly recognized its 2008 addition of a third developed spring was 
unpermitted, unauthorized and in violation of the Water Use Act.  

Recognition of Violation and Steps for Compliance 

As identified above, Bozeman has long recognized that it is not in compliance with the 
Water Use Act where it has an unpermitted point of diversion.  This was similarly the opinion of 
the Department, no later than August 20, 2020 and continuing through the DNRC’s internal legal 
opinion correspondence dated December 2, 2021.  To this day, the Department has consistently 
recognized that the third spring diversion installed by Bozeman in 2008 is not in compliance 
with the Water Use Act, was never permitted, and requires action to bring Bozeman into 
compliance with the Water Use Act through processes already established by the Department.  
Bozeman too recognizes this and instead of seeking to come into compliance, asks the 
Department to “reconsider” the ample evidence before it bases a decision on a misguided and 
construed interpretation of the change application. Bozeman’s now apparent opinion that the 
2008 developed spring diversion is not unpermitted but instead was identified somehow in the 
1991 change application is completely unfounded and incorrect. Bozeman should not be allowed 
to add a diversion point without notice and analysis of adverse effects to third parties.  

DNRC has the ability to enforce the Water Use Act and all provisions under which post-
73 changes to water rights are approved and permitted.  DNRC has recently informed the Ross 
Creek Hydropower Plant that the project is “out of compliance with the conditions of their 
change authorization and provisional permit.  Pursuant to §85-2-314, MCA, failure to comply 
with these conditions may lead to revocation or modification of the permit and change in 
appropriation right.”  See, DNRC Complaint Investigation and Site Visit to Ross Creek 
Hydropower Plant, August 30, 2022. 

Here, Bozeman has been out of compliance with its Change Authorization since 
installation of the unpermitted third developed spring point of diversion in 2008.  This 
unauthorized point of diversion takes additional groundwater without any analysis of pre-capture 
from the groundwater or purported surface water source and allows Bozeman to capture flows in 
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excess of the 5.95 cfs cumulative flow rate for water rights 41H 140882-00 and 41H 140883-00, 
and in excess of Bozeman’s historic use of water from the source. 

DNRC should enforce the Water Use Act, recognize that Bozeman has willfully and 
knowingly installed an unauthorized point of diversion in violation of the Water Use Act, and the 
Department has the ability – that it should exercise – to hold Bozeman accountable under Mont. 
Code Ann. § 85-2-314 including modifying or revoking Bozeman’s change in appropriation and 
imposing fines and penalties under Mont. Code Ann. §§ 85-2-114 and 122.  

 
Regards, 

 
/s/ Rick C. Tappan  
Rick C. Tappan 
Attorney for Lyman Creek, LLC 




