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Introduction to transaction 
liability insurance

Transaction liability insurance is a valuable tool to help buyers and sellers facilitate 

mergers and acquisitions (M&A).

The most common form of transaction 

liability insurance is known as 

representations and warranties insurance 

(R&W) in North America, and warranty and 

indemnity insurance (W&I) internationally. 

Other forms of transaction liability 

insurance include tax liability insurance 

and contingent liability insurance.

R&W insurance is increasingly common 

in M&A transactions, but may not be 

appropriate for micro and SME deals 

(generally below USD 10m). 

Acquirecover has recently launched a 

groundbreaking  new product: 

Transaction liability  private enterprise 

(TLPE), aimed at  these smaller deals.

First-to-market R&W product for small deals 
TLPE is Acquirecover's first-to-market transaction liability insurance product 

specifically designed for the small and micro M&A market, providing sellers 

with peace of mind when selling all or part of their business. 

The size of this market  is estimated to be over 8 billion dollars in the US alone 

and much larger worldwide.

M&A around the world
The M&A market in the United 
States tends to be more buyer 
friendly, while markets in the 
United Kingdom and Australia  
are generally more seller friendly.
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Why insure a deal?

Under the terms of a typical M&A deal*, sellers carry the risk for any liabilities  

which occurred while they owned the company. If these issues are discovered  

after the transaction completes and cause financial loss, the seller is usually liable.

For smaller deals, this risk can be reduced 

by taking out an M&A insurance policy. 

Available to small business sellers, TLPE 

is designed to cover them for contractual 

damages as a result of an innocent 

breach of the representations and 

warranties in the acquisition agreement, 

plus defense costs.

By transferring this risk to the insurer, 
M&A insurance can be used to: 
•   Enhance potential buyers' offers by 

minimising the level of indemnification 

required to be given by the seller to 

the buyer

•   Give comfort to the seller that they are 

protected against liabilities and defense 

costs resulting from their own innocent 

misrepresentations to the buyer

•   Reduce credit risk on the part of the 

buyer, as the buyer can gain comfort 

from knowing an insurance policy 

exists to backstop claims for innocent 

misrepresentation against the seller

•   Reduce the need for an escrow or 

holdback

*M&A contracts go by various names. The most common name for an M&A contract is a ‘share purchase agreement’ or ‘stock purchase 
agreement’. Other names include ‘asset purchase agreement’, ‘merger agreement’, 'membership interests purchase agreement' or simply 
‘acquisition agreement’.

M&A insurance is designed to 
reimburse the insured for any 
financial loss suffered as a result of 
inaccuracies in the representations 
and warranties.

Other forms of transaction liability insurance

Contingent liability insurance

Where R&W insurance is designed to  

cover unknown risks, contingent risk 

insurance insures a specific legal risk 

identified in due diligence. 

Tax insurance

Tax insurance exists to cover the acquired 

company, the seller or the buyer against 

the risk that an identified tax issue 

materializes and results in loss. 
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What are representations, 
warranties and indemnities?

  Representations and warranties are statements of fact. In an M&A transaction, 

the seller will represent and warrant certain facts about the company which 

they are selling. An indemnity is a legal promise to be responsible for a third 

party’s loss if a certain event is to occur. Sellers will often indemnify a buyer for 

any loss caused by a representation and warranty being incorrect (although 

the exact nature of such indemnity varies between markets).

As part of an M&A transaction, an acquisition agreement will set out the 

representations, warranties and indemnities which the buyer and seller have 

agreed. The seller will also make disclosures which qualify the representations, 

and these disclosures are matters which the buyer cannot claim against the seller 

after the transaction.

6  |  Transaction liability insurance guide

In a typical M&A transaction, the buyer 
will expect the seller to assert that 
the company is not infringing on the 
intellectual property (IP) rights of another 
company and that no other companies are 
infringing on their rights. The buyer will 
also ask the seller to assert that there are 
no pending claims or litigation relating to 
IP. These IP representations and warranties 
are typically covered under a R&W 
insurance policy.

But, these IP representations and 
warranties only relate to historic IP 
infringement exposures. IP issues which 
occur after the transaction will usually not 
be covered under a R&W policy.
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What happens when a representation 
or warranty is breached?

 When a representation or warranty is proven to have been breached, the seller will be 

liable for any losses suffered by the buyer as a result, which sometimes includes the 

diminished value of the acquired business.

Some of the more common representation breaches include:

1
      Financial statements warranty breaches 

If the preparation of the financial statements of the acquired company did not 

show a true and fair position of the business, the buyer’s valuation was based on 

information which was untrue. Undisclosed liabilities could also be discovered 

following closing which would cause the seller's representations that the 

company's financial statements were true and accurate to be in breach.

2
      Compliance with laws warranty breaches 

If the acquired company’s equipment and machinery failed to comply with 

applicable health and safety standards required by law, and such failure was 

not disclosed to the buyer, this would breach the seller’s representation that its 

company was compliant with all applicable laws.  

3
      Tax warranty breaches 

If the acquired company is audited following the transaction and the 

tax authority identifies unpaid taxes, then this would breach the seller’s 

representation that the company had discharged all of its due tax liabilities.

4
      Employment law representation breaches 

If the acquired company has not properly kept track of employee hours, and as 

a consequence has not properly paid overtime wages. After closing, underpaid 

employees could bring a claim against the company for unpaid wages. If 

proven, this would breach the seller’s representation that it has complied with 

all applicable laws, as well as certain employment and labor representations.
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     Cyber risk can jeopardize a deal

 
Most businesses today have  
some form of digital operations 
or digital assets which can be 
compromised by nefarious 
actors or unwitting employees. 
These unknown or unexpected 
cyber security risks can 
jeopardize a deal or create a 
costly challenge for the buyer 
after the deal completes. 

 

 

Cyber risk due diligence has quickly 

become a critical part of M&A. Here are  

some questions about cyber risk that 

buyers should consider asking:

What are the company’s primary 
cyber exposures?
•    What key assets are at risk?

•        How mature is the company’s cyber 

risk management program? 

•      What cyber security controls does it 

have in place? 

•    Does the company have a history of 

any cyber events?

•      Is it in compliance with relevant 

regulatory statutes like GDPR or  

PCI-DSS?

•    How compatible are its systems with 

those of the buyer? 

•    Are there any material integration  

risks (including transporting data 

between jurisdictions and security 

architecture compatibility)?

•    Will there be costs associated with 

addressing cyber risk after the 

transaction? i.e. mitigating existing 

exposures, bringing the company  

into compliance, improving overall  

risk posture?

!
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M&A insurance steps in to protect small 

business sellers against these types of 

claims. In the event there is an innocent 

breach of a representation or warranty, the 

buyer can  make a claim against the seller 

in the knowledge that there is a policy 

in place. For the buyer, this removes the 

financial risk associated with suing a range 

of sellers, while the seller can release and 

distribute its sales proceeds without risk of 

a later claim.

In a transaction where the sellers  

will continue to be involved in the 

business after the sale, M&A insurance 

can protect business relationships by 

minimising or removing the threat of 

financial recourse against parties who 

remain active in the business. 

How long does the policy last?
TLPE matches the policy period in the 

acquisition agreement. Generally this is 6 

years in North America and 7 years in the 

rest of the world. This is in line with the 

terms of typical acquisition agreements.

How are limits established?
The policy limits for TLPE must at least 

match the indemnity given by the seller in 

the acquisition agreement, but 

Acquirecover can offer limits up to 100% of 

enterprise value.

What will the insured need to 
provide the underwriter?
Traditional R&W insurance requires that 

the underwriters have access to the 

dataroom, transaction documents and 

due diligence reports. An underwriting 

call is required and the policy is often 

negotiated. TLPE streamlines this 

process, only requiring the completed 

application form, acquisition agreement 

and financial statements. There is no 

underwriting, call, policy negotiation or 

underwriting fee. This allows the process 

to be completed significantly quicker (2-3 

business days) and at lower cost 

(c.1.5%-2.5% RoL for a 100% of EV limit) 

than traditional R&W insurance.

How does a policy work and who 
should buy M&A insurance?

In the absence of an R&W insurance policy, buyers have two options to protect 

themselves against financial loss as a result of inaccurate representations and 

warranties. The sellers could either deposit money into a ringfenced escrow fund, or 

the seller would be liable to pay them up to a certain portion of their sale proceeds, 

or a combination of both. 
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Other ways to use transaction 
liability insurance 

Portfolio acquisitions
Some buyers, like private equity firms, 
will acquire a ‘platform’ company with 
the intention of subsequently acquiring 
other complementary businesses. In this 
case, the R&W insurance policy limits 
and life of the policy can be extended 
to accommodate the additional bolt-
on acquisitions. This facilitates future 
transactions which may be too small for 
insurance in their own right but, together 
with the portfolio, can be insured by the 
same policy.

What is the retention or deductible?
Retention and deductible are 

interchangeable terms – similar to an 

excess on a car insurance policy. Losses 

need to exceed this amount before the 

policy will pay. The retention for our policy 

is the higher of  1% of enterprise value or 

USD/CAD/EUR/GBP/AUD/NZD 10,000.

What exclusions will the policy 
contain?
Our M&A policies contain certain market 

standard exclusions including: accounts 

receivable, adjustment provisions, 

condition of assets, environmental 

remediation, pensions, specific 

indemnities and tax attributes. Please 

consult the relevant policy document  

for your jurisdiction for a definitive list. 

Who should buy M&A insurance? 
TLPE is generally available for private 

transactions effected through stock 

(share) purchases, asset purchases 

and mergers. It is only available to the 

seller and is acquired via an insurance 

broker. An insurance broker will usually 

be instructed at the early stages of 

the transaction and will obtain quotes 

and terms from transaction liability 

insurers which are tailored to the specific 

parameters of the transaction.

Sell-side policies operate so that the  

seller claims against the insurer, rather 

than the buyer.
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Did you know?

Nearly 50 percent of private M&A 
deals in the US and UK are insured.  
In Australia, nearly all private M&A 
deals involving private equity firms 

are insured. 

Transaction liability insurance is 
increasingly used to support small 

and mid-size deals.

Our insurers have paid out 
millions of dollars of transaction 
liability claims on issues ranging 

from financial misstatements, 
seller fraud and material contracts 

not existing.



All information in this booklet is correct as of 01 July 2022.  

We take great pride in our professional expertise on transaction 

liability insurance and as such would like to state that certain content 

within this guide may have changed due to the fast-paced nature of 

the insurance market. 

Our carriers are specialist insurance providers and a pioneer in emerging 

risk. With a track record of disrupting inefficient insurance markets, 

Acquirecover uses proprietary technology to deliver high-quality products to 

market faster than the competition while making it easier for brokers 

to do business. Our broad range of commercial insurance products 

are purpose-built for today’s risks, and we aim to give our customers 

everything they need in one, easy-to-understand policy.

To contact us, please email:  info@acquirecover.com 

Acquirecover.com

AcquireCover Insurance Services #210-128 West Hastings Street,Vancouver BC, Canada V6B 1G8. 
AcquireCover Insurance Services is a trademark and DBA of InsureCert Systems Inc. a licensed broker 
offering transactional indemnity insurance. 

mailto:info@acquirecover.com



