




case, and statements made by the attorneys 
may be admissible in the negligence case but 
may be hearsay in the case-within-a-case. See 
Mattson v. Schultz, 145 F.3d 937 (7th Cir. 
1998). Practitioners need to pay close atten-
tion to this issue to determine if the evidence 
that is admitted is sufficient to prove the 
various elements of the lawsuit.

Proving collectibility?
If the litigation malpractice plaintiff proves 
the case-within-the-case and proves that 
its lawyer was negligent, many plaintiffs 
will still have not yet proven their right 
to recover damages. When the litigation 
malpractice plaintiff was the plaintiff in the 
underlying litigation, it appears to have the 
burden of proving that it would have col-
lected the judgment it would have obtained 
in the case-within-a-case. The Seventh 
Circuit, in Klump v. Duffus, 71 F.3d 1368, 
1374 (7th Cir. 1995), explained that the 
plaintiff has the burden of proving “the 
amount she would have actually collected 
from the original tortfeasor as an element 
of her malpractice claim,” i.e., the plaintiff 
has to prove the extent to which it would 
have collected the judgment. See also Shep-
pard v. Krol, 218 Ill. App. 3d 254, 259 (1st 
Dist. 1991) (plaintiff must plead and prove 

the existence of a solvent defendant); but see 
Bloome v. Wiseman, Shaikewitz, McGivern, 
Wahl, Flavin & Hesi, P.C., 279 Ill. App. 3d 
469, 478 (5th Dist. 1996) (plaintiff does 
not have to prove collectability). Courts 
impose this additional burden is necessary 
to ensure that the plaintiff does not reap a 
windfall and is only put in the place that 
it would have been in but for the alleged 
malpractice. After all, a plaintiff who fails, 
due to its lawyer’s negligence, to secure n 
judgment against an uncollectible defen-
dant has not been damaged.
 There are some limited exceptions to 
the principle of putting the plaintiff in the 
same place as it would have been but for the 
alleged malpractice. When addressing the 
questions of whether the underlying judg-
ment should be reduced by the amount 
of attorneys’ fees the plaintiff would have 
incurred to obtain the judgment, Illinois 
courts have refused to deduct attorneys’ 
fees. Bloome, 279 Ill. App. 3d at 482. The 
stated reason for this refusal is that the 
fees in the two actions are assumed to be 
“essentially equal” and it would be inequi-
table to require the plaintiff to pay the fees 
it would have paid in the underlying action 
to obtain the judgment as well as the fees 
in the malpractice action. Id.

conclusion
The case-within-a-case is a unique aspect of 
legal malpractice that requires one court to 
essentially decide two cases–the underlying 
case and the negligence case. Not surpris-
ing, the dual nature of this proceeding 
raises many complicated and interesting 
evidentiary and procedural issues. This 
article identified a handful of these issues 
but was not intended to be an exhaustive 
list or survey. 
 Practitioners who represent either 
plaintiffs or defendants need to be aware 
of these unique issues to ensure that they 
don’t unwittingly make an error that could 
lead to an even more complex situation: 
“the-case-within-the-case-within-the-case.” 
Indeed, if legal malpractice occurred in 
a legal malpractice action, the trial court 
would have to try three cases–the negligence 
case against the lawyer, the underlying neg-
ligence case against the underlying lawyer, 
and the original case-within-a-case.  

Zachary J. Freeman is a partner at Miller 
Shakman & Beem LLP, where he represents 
clients in professional responsibility matters; 
legal and medical malpractice cases; contrac-
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