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Compensation of Tendering Costs
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I. Introduction

With the introduction of the current Dutch Procure-
ment Act in 2012, the principle of proportionality
was codified in the Netherlands. This has led to a
wide range of developments and litigation, mostly
regarding the proportionality of requirements, crite-
ria, etc. In these discussions, the so-called Proportion-
ality Guide plays a major role. This Guide contains
rules onwhat is proportionate (andwhat not). By law,
contracting authorities have to comply with these
rules or explain why a deviation is justified. An Eng-
lish translation of the previous version of the Propor-
tionality Guide is available online.1

On 1 July 2020 a revision of the Proportionality
Guide entered into force. The revision introduces a
rule on tendering costs. The Guide already had a rule
that stated that ‘The contracting authority shall offer
compensation if a part of the contract to be placed
must be performed in order to submit the tender’.
The following rule is now added: ‘The contracting
authority shall not rule out in advance any compen-
sation of tendering costs in case of a late withdraw-
al of the tender procedure.’ This country report will
shed more light on both rules and their importance
in the Dutch procurement practice.

II. Compensation if Part of the Contract
Has to Be Performed During the
Tender Procedure

If tenderers need to alreadyperformapart of the con-
tract in order to submit a valid tender, the Propor-
tionality Guide requires the contracting authority, in
principle, to offer compensation. This applies if ten-
derers are required for example to submit an elabo-
rate presentation of their ideas, mock-ups, models,
sketches, or constructioncostings.Thecompensation

is however limited to this extra work. More impor-
tantly, there is no provision in the law or in the Pro-
portionalityGuide that forces contracting authorities
to compensate all the costs that the tenderers incur
for this extra work.

This rule was recently applied in an advice pub-
lished by the Dutch Commission of Procurement Ex-
perts.2 Although this Commission delivers non-bind-
ing advice, its advices contribute notably to the de-
velopment of Dutch procurement law. This recent
case concerned the procurement of a works contacts,
for which tenderers were asked to submit a propos-
al for optimising the technical specifications. The
Commission reasoned that it is not possible for ten-
derers to submit a realistic and binding proposal for
optimisation without making construction calcula-
tions and assessing the financial impact of the pro-
posal. These calculations and assessment constitute
an extra effort for the tenderers, which in principle
requires compensation by the contracting authority.

The Commission’s approach is in line with the
(non-binding) Guidelines on Tendering Costs that
were published in October 2018, as one of the results
of a government initiative for better procurement
policy.3 These Guidelines also state that tendering
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1 Stichting Instituut voor Bouwrecht, ‘Proportionality Guide. 1st
revision, April 2016’ (2019) <https://www.pianoo.nl/sites/default/
files/media/documents/proportinality-guide-Engels-1st-revision
-april2016.pdf> accessed 21 August 2020.

2 Opinion 508, 3 February 2020.
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2018) <https://www.rijksoverheid.nl/documenten/rapporten/2018/
09/03/handreiking-tenderkostenvergoeding> accessed 21 August
2020 (in Dutch).
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costs should be compensated if tenderers are re-
quired to make an ‘extreme effort’ and the contract
is awarded on the basis of the best price-quality ra-
tio. Furthermore, compensation is advised if tender-
ers have to make an effort in the context of a more
complex tenderprocedure, ega competitivedialogue.
Only tenderers who submitted a valid bid, should be
eligible for compensation. The Guidelines advise not
to award compensation to the winner, because it
should be able to recover its tendering costs during
the performance of the contract.

In February 2020, the Central Government Real
Estate Agency published its guiding principles re-
garding a compensation for tendering costs.4 Com-
pensation is indicated if a substantial effort is re-
quired from the tenderers as a result of the type of
contract and/or tender procedure.

Regarding the amount of the compensation, there
is little guidance. For infrastructure works, the trade
associationmade amatrix inwhich the amount is ex-
pressed as a percentage of the estimated contract val-
ue.5 The calculation matrix is shown in Table 1.

The Central Government Real Estate Agency cal-
culates the amount of the compensation as 50% of
the estimated value of the costs that are eligible for
compensation (ie that require at least a substantial
effort). Architects have submitted that in tender pro-
cedures for the selection of an architect, the compen-
sation should amount to at least 30% of the estimat-
ed design costs during that procedure.6

III. Compensation in Case of a Late
Withdrawal of the Tender Procedure

The newly added rule in the Proportionality Guide
stipulates that the contracting authority shall not rule
out in advance any compensation of tendering costs
in case of a late withdrawal of the tender procedure.
Unfortunately, the Guide does not offer further guid-
ancewith regard to questions that quickly arisewhen
the rule is applied in practice. For instance, what con-
stitutes a ‘late’ withdrawal? Arguably, this would be
a withdrawal (cancellation) of the tender procedure
at a stage where candidates / tenderers have already
put in a considerable effort. This criterion canalready
be fulfilled before the bids have to be submitted, or
even in a prequalification stage. TheGuide states that
it is relevant why and when the tender procedure is
withdrawn. It appears that if the withdrawal is due
to circumstances that cannot be attributed to the ten-
derers, compensation of some sort is required. An ex-
ample could be when the contracting authority has
changed its mind and no longer has the need for the

4 Rijksvastgoedbedrijf, Handreiking Tegemoetkoming inschrijv-
ingskosten (February 2020) <https://www.rijksvastgoedbedrijf.nl/
actueel/nieuws/2020/02/14/tegemoetkoming-inschrijfkosten-bij
-aanbestedingen-rijksvastgoedbedrijf> accessed 21 August 2020
(in Dutch).

5 The matrix is included in the Handreiking Tenderkostenvergoed-
ing.

6 BNA, Architectuur Lokaal en ICSadviseurs, Richtlijn Gezonde
Architectenselecties (2017) <https://arch-lokaal.nl/richtlijn-gezonde
-architectenselecties/> accessed 21 August 2020 (in Dutch).

Table 1. Calculation matrix for infrastructure works

Estimated contract value (€) Compensation (%) - contract award
on the basis of best price-quality ratio

Compensation (%) - design and build
contracts

0 - 200,000 1.5 2

200,000 - 500,000 1 1.6

500,000 - 1,000,000 0.6 1.2

1,000,000 - 2,000,000 0.4 0.8

2,000,000 - 5,000,000 0.3 0.6

> 5,000,000 0.3 0.6
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contract concerned, or when the contracting author-
ity finds out that its specifications were open to mul-
tiple interpretations (where each interpretation isun-
derstandable and therefore did not urge tenderers to
ask questions).

Regarding theamountof compensation, it appears
that the amounts discussed above for extra or sub-
stantial efforts, should be the starting point. In addi-
tion, also the ‘regular’ tendering costs could arguably
be eligible for compensation, especially if they could
have been avoided by the contracting authority (eg
if the circumstances that caused the contracting au-
thority to change its mind already existed at the start
of the tender procedure).

Although there are still many questions to which
the procurement practice has to find answers, the ad-
dition of this new rule in de Proportionality Guide is
a step in the right direction. Already there are many
discussions between tenderers and contracting au-
thorities on the subject of compensation of tender-
ing costs, and the new rule is likely to fuel more of
those discussions. It is not expected that tenderers
will be very keen to litigate on this subject, because
the litigation costs may quickly exceed the compen-
sation requested. However, the Dutch Commission
of Procurement Experts might provide helpful guid-
anceandstrengthen thepositionof tenderers in these
discussions.


