
Compliance Manual For AFS Licensees
Welcome to the Compliance Manual. This manual applies to all employees and representatives whether full time or part time, that are employed by, or have

been authorised by The Licensee. Strict adherence to the policies and procedures contained within this manual, in association with other licensee

documentation and business rules is expected at all times. 

The 'Important Information' link provides purpose, copyright and disclaimer information in relation to the manual. This section should be read prior to

accessing other content areas of the manual.  The manual has been divided into a number of sections for ease of reference, to access a particular area of the

manual click on either the relevant icon or text link.     

 

Copyright
This compliance manual has been prepared by Australia Wide Compliance  Pty Ltd to assist in the ongoing management and compliance requirements for the

licensee and its representatives.

The copyright of this Compliance Manual © 2016 and its contents is owned by Australia Wide Compliance Pty Ltd and all rights are reserved.

No part of this manual may be reproduced or copied in any form or by any means other than for the intended use by the licensee without the prior written

permission of Australia Wide Compliance Pty Ltd. 
 

Disclaimer
The information contained in this manual is intended as a guide only. It is not suitable for legal advice. The material is a summary of the subject matter

covered and is not intended to be nor should it be relied on as a substitute for legal or other professional advice. 

Whilst every care has been taken in the preparation of this manual, Australia Wide Compliance Pty Ltd, its directors, authors, consultants, editors and any

person involved in the preparation and distribution of this manual expressly disclaim all and any contractual, tortuous or other form of liability to any person in

respect of this manual and any consequences that arise from its use by any person in reliance upon the whole or any part of this manual. 
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Compliance Statement
It is a clear objective of the licensee to ensure that, as an Australian Financial Services Licensee, it complies with all relevant legislation. Strict
adherence to the set procedures outlined in the compliance manual and other business documents is expected. This will be monitored to
facilitate clients receiving accurate, thorough and relevant advice. the licensee, its representatives and employees have made a commitment to
professionalism and integrity when they deal with their clients in all circumstances.

 

Purpose of the Manual
This manual is a guide to the statutory obligations that the licensee and its representatives must adhere to. It includes details of relevant policies
and procedures and the possible action that is required to be taken by both the licensee and its representatives in order to fulfil their compliance
obligations. This guidance will assist licensees and their representatives to comply with the relevant laws, rules and regulations and any Australian
Financial Services licence conditions which govern the conduct of the business.
 

This manual should be utilised as the initial point of reference for any compliance issues, with further clarification where required, being sought
from the licensee's Compliance Officer, the Australian Securities and Investment Commission or Australia Wide Compliance Pty Ltd. The manual
should also be read in conjunction with any documentation provided by the Licensee.
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The Regulators 
The Australian Securities and Investments Commission (ASIC)

Australian Prudential Regulation Authority (APRA)

Reserve Bank of Australia (RBA)

Australian Transaction Reports and Analysis Centre (AUSTRAC)

Australian Competition and Consumer Commission (ACCC)

Australian Securities Exchange Limited (ASX) 

What is Compliance
Compliance is the process of acting in accordance with industry and company regulations, guidelines and operating procedures and within relevant legislation

and codes.

The following is an extract from the foreward of the Australian Standard: Compliance Programs AS3806:2006:

Compliance is an outcome of an organisation meeting its obligations. Policies and procedures to achieve compliance must be integrated into all aspects of how
the organisation operates. Compliance should not be seen as a stand-alone activity but should be aligned with the organisation's overall strategic objectives.
Compliance should, while maintaining its independence, be integrated with the organisation's financial, risk, quality, environmental and health and safety
management systems and its operational requirements and procedures.

An effective organisation-wide compliance program will result in an organisation being able to demonstrate its commitment to compliance with relevant laws,
including legislative requirements, industry codes, organisational standards as well as standards of good corporate governance, ethics and community
expectations. 

As outlined above, compliance is integrated into all aspects of business operations and the aim of a good compliance program is to ensure that it supports the

organisation's strategic objectives. Whilst the focus of this manual is on the compliance obligations pertinent to a holder of an Australian Financial Services

licence it is important to note that compliance obligations are broader than this e.g. occupational, health and safety, fair trading etc. 

Australian Securities and Investments Commission (ASIC) 
The Australian Securities and Investments Commission regulate Australian companies, financial markets, financial services organisations and professionals

who deal and advise in investments, superannuation, insurance, deposit taking and credit.

ASIC's role is to protect markets and consumers from manipulation, deception and unfair practices. ASIC is also the Corporations Act 2001 (Cth) watc 
hdog, which promotes honesty and fairness in securities and futures markets and company affairs.

Section 11 of the Australian Securities and Investments Commission Act 2001 bestows on ASIC 'whatever power is necessary for or in connection with, or
reasonably incidental to, the performance of its functions.' Broadly, the Government expects ASIC to deliver 'a fair and efficient market characterised by
integrity and transparency and supporting confident and informed participation of investors and consumers'. 

This is achieved by:

developing policy and guidance about the laws administered by ASIC;

enforcing the laws administered by ASIC;

monitoring licensed participants in the financial system to ensure compliance;

the protection of consumer interests;

and the continuing market integrity; and

providing comprehensive, accurate and timely information on company and corporate activities to the public.
 

ASIC administers the following legislation (or relevant parts of it), as well as relevant regulations made under it:

Corporations Act 2001

Australian Securities and Investments Commission Act 2001

Insurance Contracts Act 1984

Superannuation (Resolution of Complaints) Act 1993

Superannuation Industry (Supervision) Act 1993

Retirement Savings Accounts Act 1997

Life Insurance Act 1995
 

Other regulators are also involved in the administration of some parts of these Acts. For example, parts of the last four Acts that deal with prudential regulation

are also administered by the Australian Prudential Regulation Authority (APRA).

Australian Prudential Regulation Authority (APRA)
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APRA is the prudential regulator of the Australian financial services industry. It oversees banks, credit unions, building societies, general insurance and

reinsurance companies, life insurance, friendly societies, and most members of the superannuation industry.

APRA acts as the national statistical agency for the Australian financial sector and plays a role in preserving the integrity of Australia's retirement incomes

policy. APRA also has the responsibility to ensure that financial institutions honour their commitments when they fall due. 

APRA is funded largely by the industries that it supervises. It was established on 1 July 1998. APRA currently supervises institutions holding approximately

$2.5 trillion in assets for 20 million Australian depositors, policy holders and superannuation fund members. 

For more information, please visit the Australian Prudential Regulation Authority website .

Reserve Bank  of Australia (RBA)
The role and functions of the Reserve Bank of Australia (RBA) are underpinned by various pieces of legislation. The RBA is a statutory authority, established

by an Act of Parliament, the Reserve Bank Act 1959, which gives it specific powers and obligations. The Reserve Bank of Australia is responsible for monetary

policy and the stability of the financial system within Australia.  

For more information, visit the Reserve Bank of Australia website.

Australian Transaction Reports and Analysis Centre (AUSTRAC)
The Australian Transaction Reports and Analysis Centre (AUSTRAC) is Australia's anti-money laundering and counter-terrorism financing regulator and

specialist financial intelligence unit. AUSTRAC was established under the Financial Transaction Reports Act 1988 (FT R Act) and is continued in existence by

the Anti-Money Laundering and Counter-Terrorism Act 2006 (AML/CTF Act) .

Australian Securities Exchange Limited (ASX)
The ASX is an Australian listed entity that holds a market operator licence granted by ASIC. The ASX merged with the Sydney Futures Exchange and provides

an exchange for transactions in securities derivatives and futures.

The ASX supervised its own market and the market participants until 31 July 2010. On 1 August 2010, ASIC took responsibility under the Corporations

Amendment (Financial Market Supervision) Act 2010 for many of the functions not directly associated with the operating of the ASX. Under that Act, ASIC

makes market integrity rules that apply to market operators, market participants, other entities and financial products traded on the ASX market. ASIC is

responsible for supervising compliance with these rules.

Where relevant, the penalty for breach of ASIC / ASX Market Integrity Rules is shown in this Manual.

The ASX still regulates certain activities under the ASX Operating Rules, which replaced the ASX Market Rules from 1 August 2010. The ASX Operating Rules

provide for the admission of market participants, capital liquidity requirements, products, trading rules, execution and reporting services, monitoring conduct

and enforcing compliance, general rules and definitions.

The ASX Listing Rules govern the admission to and procedures of products and entities on the official list of the ASX and are not part of this manual.

Australian Competition and Consumer Commission (ACCC)
The ACCC is an independent Commonwealth statutory authority. It was formed in 1995 to administer the Trade Practices Act 1974 and other acts.

The ACCC promotes competition and fair trade in the market place to benefit consumers, business and the community. It also regulates national infrastructure

services. Its primary responsibility is to ensure that individuals and businesses comply with the Commonwealth competition, fair trading and consumer

protection laws.

The ACCC is the only national agency that deals generally with competition matters and the only agency that has responsibility to enforce the Trade Practices

Act and the state/territory application legislation.

In fair trading and consumer protection, the ACCC's role compliments that of the state and territory consumer affairs agencies which administer the mirror

legislation of their jurisdictions, and the Competition and Consumer Policy Division of the Commonwealth Treasury. 
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Ethics, Laws and Conduct Index
What is Ethics?

Representative's obligation - efficient, honest and fair

Fiduciary Duty

Unconscionable Conduct

Misleading and Deceptive Conduct

Hawking

Referral Selling 

Ethics, Laws and Conduct
The purpose of this manual is not to teach you how to be a lawyer. It is about equipping you with an understanding of the inter-relationships that exist in law

and thereby enable you to establish your business processes to cater for this range of obligations.

The starting point to understand the laws for the financial services industry is to recognise that there is an abundance of them. The financial services industry

is perhaps the most regulated of all Australian professions and it is essential to recognise that no single area of law is more important than another. As a

representative or employee of an AFS licensee, it is important that you understand how the laws apply to the licensee and yourselves.

A broad understanding of the legal principles can help to shape how the licensee interacts with their representatives, how a representative contracts to provide

services to a superannuation fund or how to work co-operatively with another professional such as a solicitor or accountant without having to fear the risk of

shared negligence.

Broadly, these laws can be broken into two classes, common (or court made) law and legislative regulation. It is important that these areas are not looked as

separate areas of law or methods of approach. Neither the lawyer nor the client views them separately when making a claim. A client that begins a court

process will seek to rely upon any and every aspect of the legal relationship in support of their claim.

Please refer to the legislative section for a listing of the main legislation that licensees and their representatives are subject to.

In addition to legislative requirements, ethical behaviours and industry standards also need to be understood and adhered to. These areas do evolve and as

practitioners it is important that you are familiar with and abide by these standards. In the following sections we cover some common or more common

obligations/activities. 

What is Ethics?
A study done by sociologist Raymond Baumhart asked the following question to a group of business people: 'What does ethics mean to you?' Their replies

varied greatly and the following is an extract of some of them:

'Ethics has to do with what my feelings tell me is right or wrong'

'Ethics has to do with my religious beliefs'

'Being ethical is doing what the law requires'

'Ethics consists of the standards of behaviour our society accepts'
 

Based on the above, the meaning of ethics is hard to pin down and it is fair to say that the above responses do not adequately cover what ethics is. For

example, if ethics was solely based on feelings then in some circumstances 'feelings' may stop us doing what is right, nor is ethics based on religion - this

would equate to only religious people being ethical. Ethics is also far broader than the minimal standards imposed by the law and whatever society currently is

prepared to accept as appropriate behaviour. The laws and society standards continue to evolve based on the needs of the community.

So what is ethics - the first component of ethics is reference to well based standards of right or wrong that prescribe what humans ought to do, usually in terms

of rights, obligations, benefits to society, fairness or specific virtues. Ethical standards also include the virtues of honesty, compassion and loyalty. The most

important aspect of ethics though is the development of one's own ethical standards. 

So how can a licensee and its representatives ensure that their conduct is ethical? The following ethical considerations should be explored by licensees and

their representatives to facilitate an ethical base in their operations:

place the client's interests above their own;

strive to improve their knowledge and competence;

be diligent in the performance of their duties;

establish and maintain honourable relationships with other professionals; and

improve public understanding and awareness
 

There is no 'one way' of establishing processes that meet ethical obligations and the licensee and representatives will need to ensure that decisions are made

in the context of a commitment to ethical business practices. 

The industry representative bodies set the standards for the practices and professional ethics which applied in the industry. Further guidance with regards

to appropriate industry practices can be obtained by reference to codes of professional conduct established by the following industry representative bodies:
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The Financial Planning Association of Australia (FPA)

Financial Services Institute of Australasia (FINSIA)

Association of Financial Advisers (AFA)

The Australian Securities Exchange (ASX)

National Insurance Brokers Association (NIBA)

The Stockbrokers Association of Australia (SAA) 

 
Representative's obligation - efficient, honest and fair
There is a general obligation under the law as a representative of a licensee to provide financial services 'efficiently, honestly and fairly' (s912A(1) of the

Corporations Act). This obligation overlaps with several others under the current financial services regime, including the specific 'dishonesty' prohibitions

in s1041G (in relation to conduct generally) and  s1041F (in relation to concealment of material facts). 

The 'efficiency, honestly and fairly' standard arguably reflects industry norms of conduct at a particular time, although it may also be founded on an objective

minimum standard corresponding to the standard of conduct which would be expected of a licensee by the reasonable client. For example conduct such as

'flipping' and undisclosed soft dollar commission arrangements may also contravene the 'efficiently, honestly and fairly' standard in s912(1)(a). 

Also, the prohibition of 'holding out' has implications for the requirement that financial services must be provided efficiently, honestly and fairly. Holding out has

occurred if either expressly or by implication, a representative has made a false statement to clients or prospects on key business documents including

business cards, letterheads and marketing or promotional material.

Fiduciary Duty
At its core a fiduciary duty is an obligation to act in the best interests of another party. In Australia there are certain relationships that the law recognises as

fiduciary relationships. These are relationships of trustee and beneficiary, agent and principal, solicitor and client, employee and employer, director and

company, and partners.

The legal nature of the representative - client relationship, as in financial services, is generally fiduciary. Therefore representatives have an obligation to act in

the best interests of their client - if they are unable to do so for example due to a limitation or contractual third party relationship they must disclose this to the

client. 
 

Unconscionable Conduct
Unconscionable conduct is not defined under either the Corporations Act or the ASIC Act. Traditionally, unconscionable conduct refers to a situation where

Person A takes unfair advantage of Person B, who is under a 'special disability' in circumstances where Person A is aware of, or ought to be aware of Person

B's special disability. It involves a stronger party exploiting some disability or disadvantage suffered by the other party.

 A financial services licensee must not engage in unconscionable conduct in relation to the provision of a financial service. A person who suffers loss or

damage as a result of unconscionable conduct on the part of a licensee or its representatives may recover the amount of the loss or damage by action against

the licensee. Such an action may be begun at any time within six years from the day on which the cause of action arises.

A licensee's liability in respect of unconscionable conduct under this section does not affect any liability which the licensee may have under any other law. Both

the Corporations Act and the ASIC Act prohibit 'unconscionable conduct'. There are also other provisions in financial services laws, which have implications

with regards to conduct towards clients.

The prohibition in CA s991A is similar to s12CB of the Australian Securities and Investment Commission Act 2001 (Cth) which prohibits a person, acting in

trade or commerce, from engaging in unconscionable conduct in relation to the provision of financial services. The difference between the two provisions is

s12CB provides ASIC with a power to act against unconscionable conduct in relation to financial services, provided that it is conduct in trade or commerce,

whereas s991A gives persons other than ASIC the power to pursue civil proceedings against a financial services licensee specifically where unconscionable

conduct has been engaged in.

The ASIC Act also provides a list of matters the court is entitled to take into account to determine whether a person's conduct amounts to unconscionable

conduct. These are:

the relative strengths of the bargaining positions of the parties;

whether, as a result of the conduct, the consumer was required to comply with conditions that were not reasonably necessary for the protection of

the legitimate interests of the licensee or its representative;

whether the consumer was able to understand any documents relating to the supply or possible supply of the financial services;

whether any undue influence or pressure was exerted on, or any unfair tactics were used against, the consumer or a person acting on behalf of

the consumer by the licensee or its representative in relation to the supply or possible supply of the financial services; and

the amount for which, and the circumstances under which, the consumer could have acquired identical or equivalent services from a person other

than the licensee or its representative.
 

Great care must be taken when providing financial services to clients who have special circumstances and needs. It is considered a breach of these financial

services laws if a client with special needs and circumstances is treated unfairly or without due consideration given to their special needs or circumstances. 

Misleading and Deceptive Conduct
Naturally a licensee and its representatives, in relation to any financial product or service that is provided, cannot engage in conduct that is misleading or
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deceptive or engage in conduct that is likely to mislead or deceive (s.1041H of the Corporations Act; s12DA of ASIC Act). It is important to note that the

representative as an individual in addition to the licensee may be liable in civil proceedings to any person who suffers loss or damages as a result of this

conduct.

Importantly a representative may still be found to have engaged in misleading or deceptive conduct even if the intent was not to mislead - in short check and

double check your facts. Also a representative may be found liable when the conduct does not actually mislead or deceive a particular person, remember even

it is perceived that it may mislead that liability may result.

The rationale behind this prohibited conduct is to make those who provide financial products or services review any information that is to be provided about the

business and the products and services they offer. This information can be verbal or written. Exercise care, when making claims, about the services that the

representative is authorised to provide or about the products on which the representative can provide advice, to assist limiting the risk.

 

Hawking
In the financial services context, 'hawking' occurs when a financial product is offered to any person for sale or issue. Hawking is prohibited if the offer is made

in the course of or because of an unsolicited 'meeting' or 'telephone call'. The provisions that prohibit hawking of specified financial products in these

circumstances have been outlined below:

Section 736 - in relation to securities (e.g. shares and debentures);

Section 992AA - in relation to interests in managed investments (e.g. unit in trusts); and

Section 992A - in relation to other financial products (e.g. superannuation, life and general insurance, derivatives and deposit products).
 

The rationale behind the hawking provisions is to prevent pressure or ambush selling of financial products to retail clients. To meet the requirements of the act

a licensee and its representatives must not offer financial products for issue or sale to a retail client in the course of, or because of, an unsolicited meeting with

another person. In addition, a person must not make an offer to issue or sell a financial product in the course of, or because of, an unsolicited telephone call

(or other contact prescribed by the (Cth) Corporations Regulations 2001) to another person, unless the other person has been:

contacted only during prescribed hours and is not listed on the 'No Contact/No Call' register in relation to the caller and is given an opportunity to

be so listed and to limit contact times;

given a Product Disclosure Statement ('PDS') before becoming bound to acquire the product and clearly informed of the importance of using its

contents; and

given the name and contact details of the product issuer, an indication of the nature of the information in the PDS and an opportunity to receive

any of its contents by way of oral communication.
 

Failure to comply with these provisions is an offence. In addition to being an offence contravening these requirements gives the client a right of return and

refund exercisable within one month after the expiry date of the relevant cooling off period for the financial product or one month and fourteen days in the

event that no cooling off period applies to the financial product. 

Financial products that are interests in managed investment schemes are separately regulated in relating to hawking. A person must not offer interests in

managed investment schemes for issue or sale in the course of, or because of, an unsolicited meeting with another person or telephone call to a retail client,

unless:

the offer is an offer of interests in a listed managed investment scheme made by telephone by a financial services licensee; or

the offer is made to a client by a financial services licensee or its representatives through whom the client has acquired or disposed of an interest

in managed investment scheme in the previous 12 months. 

Referral Selling
Referral selling is prohibited by s12DH of the ASIC Act. Referral selling has occurred when a consumer has been induced to use the licensee's services on the

promise that they will receive a rebate, commission or some benefit if the referred client takes up some of the offered financial services. A corporation must not

induce a consumer to acquire financial services by representing that the consumer will, after the contract is made, receive a rebate, commission or other

benefit in return for:

giving names of prospective customers; or

otherwise assisting the corporation to supply financial services to other consumers if receipt of the benefit is contingent on an event occurring

after the contract is made.

Referral selling is prohibited if:

an agreement regarding the client's receipt of benefits precedes the client's acceptance of the offer to provide financial services; and

the client's receipt of the benefits is conditional upon the occurrence of some event in the future.
 

As a result, rebates or other benefits for referrals can not be offered before the consumer accepts or 'signs up' for the service (e.g. 'Bring a friend and get half

price'). In such a scenario, the benefits are identified and quantified before the client accepts the offer. There is no breach of the law if a rebate is given to a

client after the client has accepted the offer to provide financial services (e.g. offering a rebate to an existing client who subsequently introduces other clients). 

This provision does not prevent the mere use of referrals, or giving a benefit in exchange for referrals. It attacks conditional benefits. For example, a corporate

intermediary who offers to pay a client for giving names of prospective clients, on condition that the prospective client actually acquired services from the

intermediary, would be caught. However, making the payment regardless of whether the prospective client acquired the services would not.

The rationale behind the prohibition of referral selling is that any benefit the consumer may receive must not be dependent upon an event occurring in the

future, that is, after the consumer has accepted the service offer. The event may never occur. The law's position is that at the time that a client accepts the

7/137

http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s1041h.html
http://www.austlii.edu.au/au/legis/cth/consol_act/asaica2001529/s12da.html
http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s736.html
http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s992aa.html
http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s992a.html
https://www.legislation.gov.au/Details/F2016C00736
http://www.austlii.edu.au/au/legis/cth/consol_act/asaica2001529/s12dh.html


offer to provide the financial services, the client must know what benefits they are entitled to. Benefits they are entitled to must not be contingent upon the

happening of a future event.

Although the assistance to be given usually consists of having the names supplied of other prospects, the prohibition also applies whenever the consumer

'otherwise assists' the corporation to supply financial services to other consumers.
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Licensee Responsibilities Section Index
Organisational Competence

Compliance Program

Human Resources

Financial Requirements

Adequacy of Resources - Technological Resources

Risk

Outsourcing

Conflicts of Interest

Specific Obligations of the Licensee

Professional Indemnity Insurance

The Licensee's Responsibilities
CA s911A (1) of the Corporations Act 2001 (Cth) requires (subject to some exemptions), that a person or organisation that carries on a financial services

business must hold an Australian Financial Services Licence. This licence must specifically cover the financial services that are offered.

In order to obtain a licence, specific conditions need to be met. There are also extensive obligations and responsibilities associated with being a licensee. 

Failure to be appropriately licensed is an offence Section 1311(1). 
 

General Obligations of the Licensee
The following general obligations are required by all licensees and are required to be met to ensure that the licensee is adequately discharging its duties. 

CA s912A(1) A financial services licensee must:

do all things necessary to ensure that the financial services covered by the licence are provided efficiently, honestly and fairly; and

have in place adequate arrangements for the management of conflicts of interest that may arise wholly, or partially, in relation to activities

undertaken by the licensee or a representative of the licensee in the provision of financial services as part of the financial services business of the

licensee or the representative; and

comply with the conditions on the licence; and

comply with the financial services laws; and

take reasonable steps to ensure that its representatives comply with the financial services laws; and

unless the licensee is a body regulated by APRA - have available adequate resources (including financial, technological and human resources) to

provide the financial services covered by the licence and to carry out supervisory arrangements; and

maintain the competence to provide those financial services; and

ensure that its representatives are adequately trained, and are competent, to provide those financial services; and

if those financial services are provided to persons as retail clients - have a dispute resolution system complying with subsection (2); and

unless the licensee is a body regulated by APRA - have adequate risk management systems; and

comply with any other obligations that are prescribed by regulations made for the purposes of this paragraph
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Organisational Competence Index
How many Responsible Managers are required? 

What is the role of the Responsible Manager in the business? 

Who qualifies as a Responsible Manager? 

How to maintain ongoing compliance with organisational competence? 

Development Program

How should the competence of a Responsible Manager be assessed? 

How should the good fame and character of a Responsible Manager be assessed? 

Organisational Competence
Licensees have a fundamental obligation to ensure that they operate efficiently, honesty and fairly. This obligation requires licensees to have available

adequate human resources to provide the services authorised by their licence. The individuals within the organisation who are responsible for running the

business must have relevant and sufficient experience and competency – these persons are referred to as 'Responsible Managers'. The licensee must also

ensure that this competency is maintained. This licensee obligation is referred to as the 'organisational competency obligation'. 

How many Responsible Managers are required?
The appropriate number of Responsible Managers will depend on the nature, scale and complexity of your business. In the case of a large business, it is

expected that there will be several Responsible Managers, whereas in the case of a small business, there may only be one or two. The number required will

also largely depend on the specific areas of expertise of the nominated individuals.

In some cases a single Responsible Manager may be adequate. Where only one RM is nominated, ASIC will generally make that person a 'key person' named

on the AFS licence.

However, it is expected that a licensee that is authorised to provide financial services in relation to different kinds of financial product (e.g. general and life

insurance products) will have nominated Responsible Managers with appropriate competency that together cover all services and products.

What is the role of the Responsible Manager in the business?
Responsible Managers are directly responsible for the day-to-day management and decision-making in regard to the provision of financial services. Their

role/s could include, but not be limited to:

the overall compliance obligations of the licensee;

the financial management of the licensee;

provision of financial advice to clients;

the supervision and compilation of financial recommendations;

the appointment, supervision and training of authorised representatives and other representatives;

management of client complaints;

the management of licensee resources e.g. information technology; or

the implementation and review of research and approved products list.
 

The amount of time a Responsible Manager spends fulfilling their duties should also be taken into consideration. A Responsible Manager does not need to be

engaged in a full-time capacity but the licensee must be able to demonstrate that it can meet its organisational expertise requirements. Therefore, its

Responsible Managers should be engaged in a sufficient capacity to ensure that they can adequately discharge their duties.

You will need to have a Responsible Manager with the appropriate knowledge and skills for each of the services provided and for each of the authorisation you

are applying for.

It is important to note that if a licensee is heavily dependent on the expertise of a small number of individuals then ASIC may designate these individuals as a

'key person' and apply a key person clause to the licence. In practice, this means that the licensee is required to notify ASIC in writing within 5 business days a

key person ceases to be an officer of the licensee or to perform duties on behalf of the licensee. The licensee must also nominate another suitable person who

can satisfy the organisational expertise requirements. Full requirements can be found in condition 3 of [PF 209] Pro Forma 209 Australian financial services

licence conditions.

 

Who qualifies as a Responsible Manager?
The definition of an Officer under the Corporations Act is quite broad (see s9 below). ASIC acknowledges this but really only use this term for convenience as it

is a generally understood term: see [RG105]. 

However, for the purposes of meeting the organisational expertise obligations this is narrowed. This means that the Responsible Managers for an AFS licence
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application will not necessarily be all of your Officers as defined in the Corporations Act: see [RG 105] .

Persons, such as directors and key managers of the licensee, who are directly responsible for significant day-to-day business decisions regarding the

ongoing provision of financial services by the licensee, need only be nominated as Responsible Managers.

It is up to the licensee to nominate the appropriate people, though those people nominated will be those that manage the business and ensure that the quality

of the financial services provided is adequate, including compliance with the licence obligations.

Example:

Whilst a financial controller may be in a senior role, they may not make direct decisions about the way the financial services are to be monitored

and provided by the licensee.   Accordingly, the financial controller should not be nominated unless they are directly responsible for significant day

to day decisions about the monitoring and provision of financial services.

The compliance manager has a key role in ensuring licensees comply with their obligations. However, they should only be nominated if they are

directly responsible for significant day to day decisions about the monitoring and provision of financial services.
 

In addition, being responsible for significant day-to-day decisions regarding the financial services provided includes having enough time to do so. Nominated

persons must have the capacity in order to exercise the appropriate care and diligence required as part of the Responsible Managers role. Consideration must

be given to whether they are already acting as a Responsible Manager for another AFS Licensee or have other professional and corporate commitments.

Definitions from s9 of Corporations Act 2001 'Responsible Manager,' in relation to a body corporate that applies for an Australian financial services

licence, means an officer of the body who would perform duties in connection with the holding of the licence.

'Officer' of a corporation means:

a director or secretary of the corporation; or

a person:

who makes, or participates in making, decisions that affect the whole, or a substantial part, of the business of the corporation; or

who has the capacity to affect significantly the corporation's financial standing; or

in accordance with whose instructions or wishes the directors of the corporation are accustomed to act (excluding advice given by the person in

the proper performance of functions attaching to the person's professional capacity or their business relationship with the directors or the

corporation); or

a receiver, or receiver and manager, of the property of the corporation; or

an administrator of the corporation; or

an administrator of a deed of company arrangement executed by the corporation; or

a liquidator of the corporation; or

a trustee or other person administering a compromise or arrangement made between the corporation and someone else. 
 

How to maintain ongoing compliance with organisational competence?
The Licensee's obligations to ensure that its Responsible Managers have appropriate knowledge and skills and are of good fame and character are not just an

initial requirement. The licensee must ensure that the conduct of these day-to-day decision makers is of an appropriate standard and that they maintain their

skill and undertake appropriate training.

This process includes a review of the Responsible Manager/s training requirements in line with their particular area of responsibility and also to conduct

regular 'character' checks.

A licensee must continuously ensure that it is meeting its organisational competence obligations. This will usually mean the business will have measures in

place to ensure that it and its nominated Responsible Managers maintain and update their competence.

For ongoing compliance ASIC expect licensees to document measures in some form. Licensees must also have processes in place to maintain organisational

competence, as well as have measures to ensure Responsible Managers are of good fame and character.

A documented process can help licensees show that they know whether or not they are complying with their obligations. How often licensees review their

compliance will depend on how often their business changes and on staff turnover. The nature, scale and complexity of the licensee's business will affect what

is the appropriate kind and extent of a licensee's compliance measures. For example an informal compliance measure such as an annual declaration by

individuals that there is no change in status or suitability.

As there are no prescribed standards, it would be prudent to use the regulator's standard as a minimum in assessing Responsible Managers internally within

the business.

To achieve this standard the following checks may be undertaken on all Responsible Managers on an annual basis:

Federal Police Clearance (not more than 12 months old).

credit check (not more than 60 days old).

check of the ASIC records for any disciplinary matters

Statement of Personal Information, including copies of qualification certificates, two business references (at least one of these should be from

someone external to the Responsible Manager's current organisation).

 

References obtained should be in accordance with the Reference Chekcing in the Financial Services Industry Handbook (HB-322 2007) and provide

reasonable, objective, relevant, factual, accurate and balanced information.
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Development Program
The training and development program for the Responsible Managers should ideally address both their specific areas of competence but also broader industry

developments to ensure that they are fully conversant with requirements. Together, Responsible Managers need to have knowledge and skills that

demonstrate:

they can provide all of the financial services and products covered by the license and understand the legal and compliance obligations relating to

those services and products; and

if operating a registered scheme, unregistered scheme (including an IDPS or MDA service) or custodial service - understand the investment and

operational issues of all the kinds of assets under management or, if relevant, the business operated by the scheme.
 

A register of all training undertaken should be maintained and individual training objectives should be set and reviewed at least on an annual basis.

 

How should the competence of a Responsible Manager be assessed?
It is the licensee's responsibility to ensure that it meets its organisational expertise requirements. However, ASIC has set out in Regulatory Guide

105 Licensing: Organisational Competence [RG 105] that it expects the following process to be undertaken:

analyse the knowledge and skills a Responsible Manager require to meet the licensee's obligations;

identify benchmarks the licensee will use to ensure the Responsible Manager has the required knowledge and skills;

ensure the Responsible Managers are of good fame and character; and

have measures, processes and procedures in place to ensure its Responsible Managers maintain and update their expertise.
 

ASIC sets out in [RG 105] a number of options that it believes a licensee would normally adopt in ensuring that its Responsible Managers have appropriate

knowledge and skills. These alternatives for meeting the organisational competency obligations are found in [RG 105].

For operators of registered managed investment schemes and custodial services the Responsible Managers must have the knowledge and skills in operating

the scheme or custodial service, and also of the kinds of assets under management within the scheme e.g. if the scheme assets include real property than

experience must be demonstrated not only in operating the scheme but also experience in real property. [RG 105.37].

Before assessing the knowledge and skill requirements of a prospective Responsible Manager it is important to nominate the individual/s (either internal or

external) who will be responsible for this assessment process. You may elect more than one person depending on the relationship with each of the proposed

officers.

 

How should the good fame and character of a Responsible Manager be assessed?
Though assessing an individual's character can be a very subjective process, the licensee is charged with this responsibility to ensure that its financial services

are delivered efficiently, honestly and fairly. 

Section 913B(4) of the Corporations Act 2001 provides guidelines as to what ASIC may take into consideration when determining whether an individual is of

good fame and character.

Good fame and character considerations - Corporations Act 2001 s913B(4)

In considering whether there is reason to believe that a person is not of good fame or character, ASIC must (subject to Part VIIC of the Crimes Act 1914) have

regard to:

any conviction of the person, within 10 years before the application was made, for serious fraud; and

whether the person has held an Australian financial services licence that was suspended or cancelled; and

whether a banning order or disqualification order under Division 8 has previously been made against the person; and

any other matter ASIC considers relevant.
 

As there are no prescribed standards, it would be prudent to use the regulator's standard as a minimum in assessing Responsible Managers internally within

the business.

The following checks should be undertaken on all prospective Responsible Managers:

A Federal Police Clearance (not more than 12 months old)

A Bankruptcy Check (not more than 12 months old)

 A credit check (not more than 60 days old)

A check of ASIC records for any disciplinary matters

Two references in the recommended format (refer to ASIC proforma)

Signed personal statements for each nominated Responsible Manager 

 

 

12/137

http://asic.gov.au/regulatory-resources/find-a-document/regulatory-guides/rg-105-licensing-organisational-competence/
http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s913b.html


Compliance Program Index 
 
Compliance Policy & Resources
 
Breaches
 

 

What is a Compliance Program
The main objective of a compliance program is to ensure that the organisation's actions and activities, and those of its personnel, do not lead to legal censure

and penalties. This objective involves a very broad range of potential risks.

A typical set of objectives for the role of Compliance Manager is:

maintain corporate compliance program at AS 3806 level;

prepare and implement annual compliance program;

monitor compliance activities of all business units;

manage corporate risk register and associated reports; including identification of key areas of risk and key legislation that impacts on the organisation;

educate staff in compliance responsibilities and foster a culture of compliance. 

Monitoring and Measuring
The performance of the compliance program should be monitored, measured and reported. Accordingly, the business will demonstrate its commitment to

the compliance program through both documentation and practice. The compliance program should be regularly reviewed and continually improved.

 

Reporting
All representatives and staff are encouraged to monitor and report any compliance issues. Any issues should be reported to the Responsible Manager. 
 

 

Management Responsibility
The Responsible Managers have overall responsibility for the management of Compliance Standards. Both internal and external resources have been

engaged as required to assist in the management of this function. 

ASIC expects a director or senior manager to be allocated responsibility to:

oversee compliance measures; and

report to the governing body (including having ready access to the governing body). 

 

The area that is responsible for compliance should ensure it:

is independent enough to do its job properly;

has adequate staff, resources and systems; and

has access to relevant records. 
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Compliance Policy
Compliance is not seen as a stand-alone activity, but should be aligned with the organisation's overall strategic objectives.

Compliance should be integrated with the organisation's financial, risk, quality, environmental and health and safety management systems and its operational

requirements and procedures. 

The business's effective organisation-wide compliance program should allow the licensee to demonstrate its commitment to compliance with relevant laws,

legislative requirements, industry codes, organisational standards as well as standards of good corporate governance, ethics and community expectations.

Compliance:

is part of any commitment to ethics and corporate governance;

is a practical management system that allows advisers to conduct business whilst ensuring rules and regulations are not breached;

involves effective management of operations with the intention of 'getting it right' the first time. 

 

Failure to embrace the above values at all levels means that [Licensee] could expose itself to a compliance failure. The courts have considered an

organisation's commitment to compliance when they determine the appropriate penalty to be imposed for contraventions of relevant laws. While the Standard

sets out the principles required for an effective compliance program, the implementation and management elements of the program will not necessarily be the

same for all organisations due to their size, structure and nature of activities.

Compliance Standard
ASIC states that AS 3806-2006, the Australian Standard for Compliance Programs is a useful benchmark that licensees should use as a guide to plan and

implement compliance arrangements.

Depending on the nature, scale and complexity of your business, certain sections of AS 3806-2006 may not be as applicable to you as others. Nevertheless,

AS 3806-2006 should be used as the basis for your compliance program. We strongly recommend that you keep a copy of this standard for your reference.

The principles established by the Australian Standard 3806-2006 Compliance Programs are grouped into four key areas: commitment, implementation,

monitoring & measuring and continual improvement.
 

Commitment
The licensee should ensure commitment to compliance by the governing body and top management including endorsement of the compliance program. This

program should be based on a compliance policy which is aligned to the organisation and also endorsed by the governing body. All compliance obligations are

to be identified and addressed with resources appropriately allocated.

 

Implementation
Successful implementation is achieved by the assignment of responsibility for compliant outcomes through to ensuring that controls are in place to manage the

obligations. The licensee should assess the competence and address any training needs of employees to enable fulfilment of compliance obligations. Controls

are also required to achieve the desired compliance behaviours. The licensee should encourage behaviour that supports compliance and should not tolerate

behaviour that compromises compliance. 

 

Monitoring and Measuring
The licensee must undertake monitoring, measuring and reporting on the compliance program and demonstrate compliance through documentation and

practice.
 

Continual Improvement
The licensee's compliance program will be regularly reviewed to ensure adequacy and foster continual improvement. All aspects of the compliance program

will be reviewed to identify required changes to the program and related operational compliance processes. The focus of this review is to identify and

implement any corrective actions required and also to ensure continual improvement of the compliance program.

Record Keeping
The follow records are maintained with regard to compliance issues:

minutes of all compliance meetings;

copies of all surveillance audits, for both advice providers and Licensees;

copies of details of proposed changes to compliance program at review. 
 

The records for these activities are retained for the statutory period.

Resources
Licensees must have measures in place to ensure they have adequate resources to provide the financial services covered by their licence and to carry out

supervisory arrangements. Whether resources are adequate will depend on the nature, scale and complexity of the business. 
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Licensees require enough resources to enable them to comply with all of their obligations under the law and meet their current and anticipated future

operational needs.

Licensees must have adequate financial, technological and human resources to provide the financial services covered by their licence and to carry out

supervisory arrangements. s912A (1)(d).

Having adequate technological and human resources is crucial to the licensee's ability to demonstrate that they have the capacity to carry on a financial

services business in full compliance with the law and to supervise their representatives. Failure to have enough resources may create an unacceptable risk

that the licensee may not comply with all of their obligations as a licensee.

Compliance measures might include one or a number of different documents any of a variety of stand-alone or integrated information technology (IT) systems.

As a general rule, the smaller and simpler the business, the smaller and simpler ASIC expects measures to be.

For example, if a business deals in a narrow range of simple products as an incidental part of the business or has a very small business, compliance

obligations may be met by having a checklist that focuses on compliance risks that could adversely affect consumers or the business's ability to provide

efficient, honest and fair financial services.

On the other hand, if the main business is to provide financial services and products, deal in a broad range of products and have numerous staff that are

spread out geographically, the business is more likely to meet its compliance obligations by having compliance measures that involve the use of manuals,

programs and dedicated compliance staff.
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Breach Reporting
Compliance breaches may be identified through the following avenues:

Licensee compliance audits;

Representative audits;

Spot check of Statements of Advice and client files;

Client complaints; and

Non-adherence to compliance policies and procedures.  

Use of a Breach Register
It is important that all compliance breaches, no matter how minor they may be, are recorded as soon as they are identified. This may include breaches of

internal policies and procedures, the Corporations Act 2001, AFS licence conditions and ASIC Regulatory Guides.

When documenting these breaches, the following should be recorded:

Date of the breach;

Date the breach was identified;

Nature of the breach;

Seriousness of the breach;

Cause of the breach;

Action taken to rectify the breach; and

Timeframe in which the breach was rectified
 

You must then ensure that the action that has been taken is communicated to all representatives to ensure that it does not happen again. This can be

communicated via email, letter or training session. 

The Compliance Breaches Register should be analysed and reviewed on a regular basis to ensure that there are no systemic breaches.

Significant Breach
Section 912D of the Corporations Act provides that if, as an AFS licensee: 

you breach any of the specified obligations; or

you are likely to breach any of the specified obligations; and

that breach or likely breach is 'significant' having regard to a number of prescribed factors, then you must give a written report to ASIC as soon as

practicable, and in any case within 5 business days of becoming aware of the breach or likely breach.
 

The term 'significant' is not defined in the Corporations Act.

RG78 'Breach Reporting by AFS Licensees' will assist licensees in determining whether a breach is 'significant' and therefore, must be reported to ASIC.

Whether a breach or likely breach is significant or not will depend on the individual circumstances of the breach. ASIC considers that the nature, scale and

complexity of your financial services business might also affect whether a particular breach is significant or not.

You will need to make your own decision on whether a breach (or likely breach) is significant and thus reportable. Where you are not sure whether a breach or

likely breach is significant, ASIC encourages you to report the breach.

Factors to be considered when determining if a breach or likely breach is significant:

The number or frequency of similar previous breaches. 

The more frequent the number of similar breaches, the more likely the breach will be significant.

The impact the breach, or likely breach, on your ability to provide the financial services covered by the AFS licence.

Where the ability or capacity to provide financial services covered by the AFS licence is reduced, then the breach, or likely breach, may be

significant.

The extent to which the breach, or likely breach, indicates that the licensee's arrangements to ensure compliance with their obligations is

inadequate.

If the breach or likely breach indicates the compliance arrangements are inadequate only in an isolated instance, then the breach may not be

significant.

Where the breach or likely breaches indicate the compliance arrangements have broader inadequacies, it is more likely to be significant.

The actual or potential financial loss to the clients or to the licensee, arising from the breach or likely breach.

If the breach, or likely breach, causes actual or potential financial loss to clients, it is likely to be significant.
 

If the breach is isolated or occasional, the amount of the loss is minimal and affects only a small number of clients, the breach is less likely to be significant.

 
Breach Reporting to ASIC
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If a breach is 'significant' it is reportable to ASIC. A breach report must be given in writing in the format of an FS8 0, which includes the following:

date of breach, or the date the licensee is likely to breach, the relevant obligation;

description of the breach, including what obligation was breached or is likely to be breached. Reference to the relevant section of the Corporations

Act 2001 or any relevant financial law of AFS licence condition must be included;

obligation that was breached;

a description of why the breach is significant. A description of the factors that where considered must be included;

the duration of the breach;

how the breach or likely breach was identified;

if a Representative is involved, their name, representative number, all known contact details and if their authorisation has been revoked;

whether the breach or likely breach has been rectified or what steps have been taken to remedy the breach or likely breach. Include details of any

compensation paid to clients;

if ongoing steps are being taken to remedy the breach or likely breach, indication of when ASIC should expect progress report; and

any steps that have been or will be taken to ensure future compliance with the obligation.
 

The report is to be addressed to 'Compliance - Financial Services' and forwarded to the local ASIC office in the licensee's home state. 

Examples of breaches ASIC considers to be 'significant' and hence reportable are:

Failure to maintain professional indemnity (PI) insurance, or an appropriate level of PI insurance cover.

Failure to prepare cash flow projections.
 

Representatives operating outside the scope of the licensee's AFS authorisations.
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Human Resources Index
Representatives

Appointing an Authorised Representative or Financial Advisor

Revoke an Authorised Representative or Financial Advisor

Vary an Authorised Representative or Financial Advisor 

Misconduct of Representatives

Training of Representatives

Distributors

Human Resources
As prescribed by s912A(1)(d) all licensees not regulated by APRA must have adequate human resources to provide the financial services covered by its AFS

licence and to carry out supervisory arrangements. Regulatory Guide 104 Licensing: Meeting the General Obligations set out ASIC's expectations for

adequate human resources.

The licensee is required to have:

A sufficient level of human resources to enable it to carry on its licensed business in full compliance with the law; and

Adequate arrangements to fulfil its obligations relating to the people who provide services on its behalf.
 

Failure to have enough human resources may create an unacceptable risk that the licensee cannot comply with all of its obligations.

Having sufficient resources is crucial to a licensee's ability to demonstrate it has the capacity to carry on the business in compliance with its obligations.

Whether the licensee's human resources are adequate will depend on the nature, size and complexity of the business. 

To ensure that these resources are met, [companyname] is required to document the adequacy of its human resources to ensure that it is capable of

providing the financial services covered by their AFS licence, as well as being able to carry out supervisory arrangements. 
 

Level of Human Resources
The level of human resources that [companyname] requires is dependent on the following factors:

the number of clients;

how many representatives it has;

the number of transactions it is likely to enter into;

the likely size of the transactions;

the nature of the products the licensee is involved with;

the level of IT system used;

organisational structure; and

the necessary monitoring and supervision of representatives.
 

The inability of the licensee to demonstrate the adequacy of their human resources may highlight to ASIC that an unacceptable risk may exist and that the

licensee cannot comply with all its obligations.

The following issues may indicate that the licensee's human resources arrangements are inadequate:

High level of customer complaints – both service and advice;

High levels of overtime

High staff turnover; and

Failure to complete tasks in a timely manner 

 

18/137

file:///custompage/view/a292000c4b365995c833d30ee3f08d94
file:///custompage/view/3b02465d53c32c8f1b301eee9c6a9057
file:///custompage/view/e57cc69d928af2b6c49aad52150d5d0e
file:///custompage/view/40eb1113e7528c9fa788300ba7782ec0
file:///custompage/view/8221bb5d26aea26ab51811ac3adf64e7
file:///custompage/view/d3dbfe242e6d47f36674711c1cc832b5
file:///custompage/view/c2845a2fb7cc4accbc4e79df41933436
http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s912a.html
http://asic.gov.au/regulatory-resources/find-a-document/regulatory-guides/rg-104-licensing-meeting-the-general-obligations/


Representatives (Advice & Non-advice Providers)
Definition of Representative 
The requirements under the Corporations Act cover all representatives of a licensee. It is important to understand the definition of 'representative.' 

Section 910A of the Corporations Act defines a 'representative' as:

an authorised representative of the licensee; or

an employee or director of the licensee; or

an employee or director of a related body corporate of the licensee; or

any other person acting on behalf of the licensee.
 

An 'authorised representative' can be considered to be a subset of the broader representative term. Authorised representatives can be either corporate

entities or natural persons. A company that is an authorised representative is called a Corporate Authorised Representative.

Authorised representatives are generally external to the licensee operating under a written agreement with the licensee. For an authorised representative to

provide financial services under a licence they must be authorised by the licensee, in accordance with section 916A or 916B of the Corporations Act.

ASIC has set out its expectations of how licensees can meet their obligations with regards to representatives in:

Regulatory Guide 104 Licensing: Meeting the General Obligations, specifically Training and Competence [RG 104.70] – [RG 104.75] and Monitoring and

Supervision [RG 104.76] – [RG 104.83] 

Regulatory Guide 146 Licensing: Training of financial product advisers [RG 146] This policy sets out minimum training standards for people who provide

financial product advice to retail clients

 

ASIC expects licensees to have adequate measures, processes and procedures in place to:

train its representatives to ensure they are competent to provide those services; and

monitor and supervise its representatives who provide financial services to ensure that its representatives comply with the financial services laws and

provide services efficiently, honestly and fairly.
 

Licensees are expected to have documented procedures in some form for meeting these obligations – these will vary depending on the nature and scope of

the business and the financial services provided. 

Appointment, Supervision and Monitoring of Representatives
Representatives are the face of any financial planning firm. Given the many obligations under the licence and at law to both the client and the representative, it

is important for licensees to document procedures to ensure representatives are 'efficient, honest and fair' when they deal with clients. To ensure

representatives comply with the financial services laws, ASIC consider that licensees need to monitor and supervise them. 

Regulatory Guide 104 sets out ASIC's expectations of licensees' monitoring and supervision measures, which include appropriate background checks before

the business appoints new representatives. These checks could include referee reports, police checks and searching the ASIC Register of Banned and

Disqualified Persons. Licensees should also design and assess the effectiveness of measures for monitoring and supervising representatives.

Any person who acts on the licensee's behalf is the licensees 'representative': see s910A.

The licensee's representatives include:

personnel and directors;

authorised representatives; and

any third party service providers that the licensee uses to provide functions relating to their licence.
 

The level of monitoring and supervision representatives require will depend on the nature, scale and complexity of the business. For example, whether the

business operates from one or a number of locations or the complexity of the representatives' advice could be considered.

ASIC expect that licensees have measures that:

allow the licensee to determine whether representatives are complying with the financial services laws (including licence conditions); and

include a robust mechanism for remedying any breaches. 
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Appointing a Representative Index
Risk-Based Approach 

Appointing a Financial Advisor or Authorised Representatives 

Why must certain personnel have a written authorisation? 

Appoint a Financial Advisor or Authorised Representative 

Educational/Training Requirements 

Conduct of Checks for Good Fame and Charactor

 

Appointing a Representative
All licensees are required to document the process involved in relation to the appointment of new representative or authorised representatives. This policy

should be developed in line with ASIC's requirements for knowledge, skill and integrity. This includes the establishment of pre-selection criteria . 
 

Risk-Based Approach
Licensees should consider the risks created by the Applicant's Appointment. In addition, licensees should consider the Reference Checking in the Financial

Services Industry Handbook HB 322 – 2007 when communicating generally with staff and applicants about the employment screening/Reference Checking

process.

As part of this process, the following documentation should be included with the completed application form:

copies of all qualifications and training undertaken (if applicable);

copies of certificates relating to industry and professional bodies membership; and

two references, at least one being from a previous employer.  The references should state the nature of the association, the period of time of

association and that the referee believes that the applicant is of good fame and character.  The referee should also indicate any awareness of

misconduct.

consent and direction from Applicants
 

Only those candidates who meet the Licensee criteria are employed.

The Standard AS 4811-2006 Employment Screening and the associated Handbook, HB 323-2007 Employment Screening Handbook provides a framework for

the reference checking process within the financial services industry. The aim is to assist firms to act in accordance with higher expectations when they employ

or engage people by having them seek and provide reasonable, objective, relevant, factual, accurate and balanced information for reference checks. 

Reference checking is optimised when it is supported by policies and systems, and where there are designated staff responsible for implementing it. This

process can sit alongside policies or procedures that may include any or all of the following:

recruitment and selection

employment screening including verifying identity, training, qualifications

probationary periods

rights and equal employment

discrimination

performance management

code of conduct

occupational health and safety

risk management and security

ongoing due diligence relating to service level agreements with outsource providers

new staff from takeovers or other acquisitions
 

The benefits to the financial services industry of a rigorous reference checking process include the following:

limits costs when the business;

terminates and replaces unsuitable staff;

investigates misconduct; and

legal consequences of such misconduct;

gives competitive advantage;

reduces potential turnover of staff;

increases productivity;

deters dishonest individuals from applying;

builds and reinforces consumer confidence;

reduces the risk of damage to an organisation's reputation;

20/137



increases morale;

reduces the risk of a potential business disruption;

complies with legislative and other regulatory requirements; and

protects the organisation's assets
 

As a holder of a licensee, reference checking processes should take into account the licensee's obligations under the Corporations Act 2001 (Cth)

(Corporations Act) and regulations. These include obligations to do all things necessary to ensure that the financial services covered by the licence are

provided efficiently, honestly and fairly. In addition, that the licensee has systems in place to ensure Entrusted Persons comply with licence conditions and are

adequately trained and competent to provide financial services. ASIC's Regulatory Guide 104 Licensing: meeting the general obligations (RG 104) sets out

ASIC's expectations of licensees' in the implementation of appropriate monitoring and supervisory measures.

Appointing a Financial Advisor or Authorised Representatives
All licensees are required to document the process involved in relation to the appointment of new representative or authorised representatives. This policy

should be developed in line with ASIC's requirements for knowledge, skill and integrity. This includes the establishment of pre-selection criteria in relation to:

education;

experience;

scale of advice to be provided; and

character of applicant
 

Licensees who outsource their licence obligation processes may refer to the IOSCO Outsourcing Principles and the principles in the Joint Forum Outsourcing

Report for further guidance.

The following documentation should be obtained prior to the appointment of an authorised representative;

a copy of a Federal Police Clearance Certificate (name check) that is not more than 12 months old;

copies of all qualifications and training undertaken.  Applicant must be able to demonstrate at least 30 hours of continuing education for the previous 12

months;

copies of certificates relating to industry and professional bodies membership; and

two references, at least one being from a previous employer. 
 

The references should state the nature of the association, the period of time of association and that the referee believes that the applicant is of good fame and

character.  The referee should also indicate any awareness of misconduct.

It is also recommended that the Licensee ensure that technical competency assessments of each candidate are undertaken to ensure that an applicant has

the appropriate knowledge and skills.

Only those candidates who meet the Licensee criteria will be authorised to provide retail financial advice.

 

Why must certain personnel have a written authorisation?
A 'written authorisation' or Representative Agreement is issued to persons who are involved in any of the following activities:

deal in a financial product;

any activities which direct clients to specific financial products in response to a general enquiry;

make representations regarding the advisory or dealing services on offer (e.g. that financial products recommended by them previously have performed

well);

any other activity which involves judgement on the part of the personnel (e.g. conduct which highlights features of specific investments and why they

may suit particular investment needs of a client).
 

The authority will set out particular financial service or financial services to be provided on behalf of the licensee. The financial services specified in the

authorisation may be some or all of the financial services covered by the licensee's licence.

It is important to note that it is an offence under Corporations Act 911C for a representative to act outside the scope of their authorisations.

Penalty: 50 Penalty Units or imprisonment for one year, or both. (Under s4AA of the Crimes Act, a penalty unit is valued at $170.50 x $170 = $8500 (@2015)

An authorisation may be revoked at any time by the licensee when they give written notice to the representative.

Where the licensee has given personnel a written authority, it would have been issued because his/her activities involve, or may involve, dealing in financial

products or advising in relation to financial products. If an individual's duties involve, even only occasionally, dealing in financial products or advising in relation

to financial products as discussed above and the individual has not been issued with a written authority, the individual should immediately contact the

Compliance Officer.

Corporations Act s766A distinguishes between those in a financial services business which undertake work of a kind ordinarily done by clerks or cashiers, and

those who are 'Representatives' or ' Authorised Representatives' of the business, who provide financial services on behalf of the licensee.

A body corporate that is an authorised representative of a financial services licensee may, in that capacity, give an individual a written notice that authorises

that individual to provide a specified financial service or financial services on behalf of the licensee, but only if the licensee consents in writing to the body

corporate.
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Appoint a Financial Advisor or Authorised Representative
The applicant should be issued with an appropriately endorsed 'Representative' or 'Authorised Representative Certification', and the appointment should be

added to the Internal Representative Register for record keeping purposes.

For authorised representatives - the licensee will appoint Authorised representatives using ASIC Connect - appoint an authorised representative - within 30

business days from appointment and with the prescribed fee.  An authorised representative that also provides personal advice to retail clients also need to be

lodged within ASIC Connect. 

For Financial Advisors - the licensee will appoint Financial Advisor using ASIC Connect - appoint an Financial Advisors- within 30 business days from

appointment.

An authorisation given by a licensee is void if it purports to authorise a person to provide a financial service that is not covered by the licensee's licence or is

contrary to a banning order or disqualification order under Division 8 of the Corporations Act.

 

Educational/Training Requirements
Academic transcripts and certificates should be viewed to ensure that approved training courses have been undertaken by the representative prior to their

appointment. Training courses should be checked against the ASIC Register of Approved Training Courses to verify approval by ASIC, and to determine which

competencies have been attained.

If the applicant has not attained competencies in all activities to be undertaken as a representative, the additional training needs of the applicant should be

identified and a training plan implemented.  In this instance, the Licensee must ensure that if an applicant is appointed as an authorised representative, that

their duties/provision of retail advice is restricted until the individual becomes competent in all the required competencies.

 

Conduct of Checks for Good Fame and Character
If the Licensee has not received all Reference Checking Information about a candidate before that person starts work, it may be useful to defer the start date.

This will allow more time to collect and check the information before a decision is made to offer an appointment, and will avoid the issue of dismissal (in the

case of personnel). 

An effective Reference Checking process should minimise the movement of 'bad apples' between organisations. It can also minimise the risks to organisations

when they obtain and/or provide reasonable, objective, relevant, factual, accurate and balanced information for reference checks.

Regulation 7.6.04(1)(e) of the Corporations Regulations 2001 (Cth) requires a licensee to make reasonable enquiries to establish a person's identity and

whether or not a person has already been allocated a number by ASIC as an authorised representative, before that person is authorised to provide a financial

service.

In light of the Australian Privacy Principles:

informed consent should be obtained from the candidate for the organisation to collect, use, disclose and store personal information about them from

third parties (including Referees the candidate has nominated) for the purpose of verifying the candidate's work history and qualifications to assist the

organisation in assessing their suitability for the position; and

information collected by the organisation should be used/disclosed only for the purpose of its collection.
 

To minimise the risks, the following sets out a guide to the references checks that are conducted for each applicant that has applied to become an authorised

representative of the Licensee:

reference checks(X2): The 'Confidential Applicant Reference Form' is to be completed for all references. All written references are to be verified verbally

and duly noted on the form. The purpose of the reference check is to assist in the determination of whether the applicant is of good fame and character.
 

To verify the candidates work history, it may be necessary to contact the Human Resources, Compliance or other relevant department of a current/previous

organisation. The candidate should consent in writing to allow contact with the current/previous organisation to confirm such details. To verify a Referee's

contact details and position description as provided by the candidate, the relevant Human Resources Department should be contacted. Mobile phone numbers

for Referees, while convenient, may need to be verified as being a valid contact number for the organisation as nominated by the candidate. In some

circumstances, family and/or personal friends may not be appropriate Referees. If there are concerns for any reason, further questions about work history and

work conduct should be asked.

Professional associations and registration bodies should also be contacted to help confirm work history, qualifications, membership and conduct. The following

checks could be undertaken:

credit check: This information is obtained through a search (Dun & Bradstreet, Veda) on the new applicants: personal name, business name and

associated business directors to check for court actions, collections, bankruptcy and summons.

bankruptcy check: The Insolvency and Trustee Service Australia (ITSA) maintains a bankruptcy register that can be searched for a fee.

police check**: Complete the Police Check form (available from www.a fp.gov.au) for proposed Authorised Representative and complete lodgement

online: 
 

**This service may take six to eight weeks and should therefore be one of the first items that the Licensee addresses.
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Revoke a Financial Advisor or Authorised Representative
The licensee may be required to revoke a representative from time to time. This may be due to several reasons, for example:

the representative may leave to work with another licensee or company;

the Licensee may have serious concerns regarding the performance of the representative and they may be dismissed;

the representative may have contravened the licensee's policies and procedures; or

compliance concerns with regards to the representative, which the Licensee deems is worthy of dismissal.
 

The licensee will follow the required dismissal legislation and requirements or as agreed upon in any representative agreement that may be in place. In

addition, the measures outlined below should be undertaken by the Licensee in order to revoke a representative:

the representative should be requested to return their endorsed 'Representative Certification';

an explanation should be provided about why the representative has been revoked and this information should be noted in the Internal Representative

Register for record keeping purposes;

for Authorised Representatives and Financial Advisor - The Licensee will use ASIC Connect to revoke an authorised representative with the prescribed

fee to ASIC within 30 business days from revocation.  
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Vary a Financial Advisor or Authorised Rep 's Authorisation Details
The licensee may be required to vary a representative's details from time to time. This may be due to a number of different reasons, for example:

the name of the representative may change;

the business address of the representative may change;

the representative may be allowed to provide advice on different financial services than present; or

the representative may become a representative of another licensee at the same time that they are a representative of your licence.
 

As part of the licensee's measures to monitor and supervise, ASIC expect appropriate steps to be undertaken in order to vary the details of a representative:

Upon notification by the representative of the request for the change, the Internal Representative Register should be amended for record keeping

purposes.

For Authorised Representatives and Financial Advisors: The licensee will use ASIC Connect to vary the details of an authorised representative or

financial advisor with the prescribed fee to ASIC within 30 business days from the change in details.
 

The measures used to monitor and supervise will normally show how the Licensee:

keeps track of who representatives are, what role they perform and whether they are appropriately authorised;
ensures representatives (including authorised representatives and Financial Advisors) act within the scope of what they are authorised to
do;
ensures representatives understand compliance arrangements;
monitors representatives' compliance; and
responds to compliance failures. 
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Protocol for the Misconduct of Representatives
For a measure to be appropriate it should have a robust mechanism to allow for the remedy of any breaches. The procedure given below is an example of

such a measure and it describes the protocol in which to handle the misconduct of a representative. 

The Proposed Solution – Encouraging Cultural Change. 

Purpose
The purpose is to ensure that the misconduct of a representative is investigated and a sound judgement made whether to maintain the Authority of the

Representative.

 

Step 1 – Identification of the misconduct.
Management in conjunction with the Compliance Officer will determine the nature of the Representative's misconduct. 

A due diligence file should be started on identification of the misconduct and all decisions should be documented in this file. The Breach Register should also

be updated with the appropriate information.

 

Step 2 - Notification of the Representative
If the Compliance Officer makes the decision to action the misconduct, the licensee must advise (in writing and within 5 working days) the representative of the

decision. 

 

Step 3 - Opportunity for Discussion
The representative must be given an opportunity to discuss the misconduct and the reasons for the misconduct with the Compliance Officer and/or

Management. The representative must give a response to the misconduct allegations within 10 working days of the notification. A copy of the minutes of the

meeting with the

Representative should be added to the Due Diligence File.

 

Step 4 – Make a decision on action to be taken
The Compliance Officer and Management must decide on the action to be taken with regard to the misconduct.  The types of actions that could be taken

include:

identify where training is required and counsel the representative;

temporary suspend the Authority, and train and counsel the representative;

cancel the Authority;

cancel the Authority and take legal action.
 

The final decision on the action to be taken will be approved by Management. 
 

Step 5 - Notification to withdraw Authority
The representative should be notified within 1 business day by the licensee if the decision is to revoke the Authority. 

The Authority should be returned to the Compliance officer within 1 business day of the notification.  If the representative is unable to locate their Authority,

then the representative will complete a Statutory Declaration. 
 

Step 6 - Revocation of Authority
Revoke the Authority as per normal procedures. 
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Training Index
What Should Licensees do to Meet their Training Obligations

Ongoing Training Guidance

Nominating a Training Manager

Developing Annual Training Plans

Keeping Records

Minimum Number of Hours

Training Obligations Under RG146

Training of Representatives 
The need for appropriate training applies in relation to all representatives who provide financial services. ASIC has outlined specific and detailed training

standards that apply to representatives who provide financial product advice to retail clients. Refer to Regulatory Guide RG 146 Licensing: Training of financial

product advisers . 

Rationale
Consumer confidence is critical to the growth of any industry, but especially the financial services industry, which manages and protects the assets of

Australian consumers.

Financial services firms have internal compliance arrangements, and are subject to a robust statutory licensing regime, both of which aim to ensure that

people working in the industry meet high standards of professionalism and competence. Where a breach of those standards arise there are processes in place

to identify and rectify them.

Scope
All natural persons who provide financial product advice to retail clients must meet the training standards, unless they fall within certain limited exemptions.

General obligations
The licensee must have measures in place to monitor and supervise representatives. ASIC expect these measures will allow the licensee to determine

whether representatives comply with the financial services laws. See RG 104.70-104.75.

Licensees must also have measures to ensure that representatives who provide financial services have and maintain the necessary knowledge and skills to

competently provide those services. See RG 104.76-RG104.83.

Licensees must:

take reasonable steps to ensure that the representatives comply with the financial services laws (s912A (1)(ca)); and

ensure that the representatives are trained and competent if they provide financial services (s912A(1)(f)).
 

Licensees must also have measures in place to ensure that they comply with these obligations on an ongoing basis.

 

What should licensees do to meet their training obligations? 
Licensees should undertake the following steps:

identify the advisory tasks and functions that they and their representatives (advice and non-advice providers) perform;

for advice providers, determine the appropriate knowledge and skills requirements required to competently perform those tasks and functions. Ensure

that any natural person who provides financial product advice to retail clients under the AFS licence has:

completed training courses at an appropriate education level that are relevant to those tasks and functions; (see [RG 146.8]) or

been individually assessed as competent

for non-advice providers, determine the appropriate knowledge and skills required to competently perform their roles. Training provided may consist of

briefing on internal standards and processes, software and operating systems utilised, etc. External courses and seminars may be subscribed to where

appropriate; and 

implement procedures for continuing training. 

Continual Training Guidance 
In order to meet their training obligations under s912A, licensees are required to establish policies and procedures on training that will address how they and

their representatives will:

maintain knowledge and skills that are appropriate for their activities and responsibilities, and are consistent with the training standards;

update their knowledge and skills, especially in areas where there is continual change (e.g. legislation, regulatory policies and standards, economic and

financial developments, new products and new market practices); and

develop new knowledge and skills to assist with their current role or roles contemplated in the near future. 
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Nominating a Training Manager 
Licensees should nominate an individual who will be directly responsible for the initial and ongoing training of representatives.

Developing Annual Training Plans
It is a requirement that annual training plans are prepared for each representative and that they address the following steps:

assess the representative's training needs in relation to the training standards, particularly should the representative's functions change;

identify the representative's gaps or weaknesses in the preceding year and the areas where training will be focused;

set objectives to be met (i.e. the desired changes in the representative's knowledge, skills and/or performance at the end of the training year);

decide the structure of the continuing training program (including nominating the training methods);

assess whether the representative has met the objectives of the training program; and

provide feedback sessions with the representative about their performance.

 

In developing annual training plans reference should be made to ASIC's knowledge requirements set out in Appendix A of [RG 146].

The requirements are grouped under:

A1 Generic knowledge

A2 Specialist knowledge, covering

A2.1 Financial planning

A2.2 Securities

A2.3 Derivatives

A2.4 Managed investments

A2.5 Superannuation

A2.6 Insurance — general, life and broking

A2.7 Deposit products and non-cash payment products

A2.8 Foreign exchange

A2.9 First Home Saver Accounts

A2.10 Margin Lending Facilities

 

All representatives should demonstrate that they have met the generic knowledge requirements and specialist knowledge requirements relevant to their

activities. 

For non-advice providers, training may be provided in the form of licensee's operational procedures, on-the-job training and communication skills.

Keeping Records 
A condition of holding an Australian Financial Services Licence is that the licensee must maintain a record of the training (relevant to the provision of financial

services) that each of its representatives has undertaken, including:

training undertaken after the representative became a representative of the licensee; and)

any training undertaken before the representative became a representative of the licensee to the extent that the financial services licensee is able to

obtain the information by reasonable enquiry.(reg 7.6.04(d)) 

Minimum Number of Hours
ASIC has not prescribed a minimum level of continuing training hours per year. The training requirements for each representative will vary and it therefore is

not practical to dictate a minimum.

Licensees should nominate an appropriate figure, based on the adviser's activities and experience. As a guide some professional bodies have set a minimum

number of hours to be satisfied by their members. ASIC monitors whether a licensee has nominated appropriate minimum hours of continuing training. ASIC

will set minimum hours if they become aware that a licensee has nominated an inappropriate figure. Some examples of the training requirements for a number

of industry bodies have been given below:

 

FPA (Financial Planning Association)

Non-CFP practitioner members are required, as a condition of FPA membership, to undertake a minimum of 90 points of Continuing Professional

Development (CPD) over any three year (triennium) period.

CFP members of the FPA are required from 1 January, 2005 to undertake no less than 120 CPD points per triennium period with a minimum of 35 points each

year. Therefore at the completion of the 2007 – 2009 triennium, CFP practitioners are required to have evidence that they undertook a minimum of 120 CPD

points for that period, with a minimum of 35 points undertaken within each year. 

 

AFMA (Australian Financial Markets Association)

AFMA members must commit to undertake 20 hours of Continuing Education (CE) activities per year as per the AFMA Financial Services Accreditation

Guidelines.
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NIBA (National Insurance Brokers Association)

NIBA members must complete 24 hours of CPD per year, which includes no more than 8 hours of unstructured training.

 

SDIA (Securities and Derivatives Association)

To maintain SDIA membership status, practitioner members are required to undertake twenty (20) hours of CPD annually.

The CPD Year runs from 1 July to 30 June. The CPD requirement becomes effective from the date on which the SDIA Professional Committee approved the

membership status.

A minimum of 8 hours (of the 20 hours) must be regulation and compliance CPD.

 

SPAA (SMSF Professionals' Association of Australia)

The SPAA CPD requirement is 120 points over a period of three years (triennium). This means that an accredited member will need to attain approximately 40

points a year to maintain currency and proficiency in their competency, knowledge and skills through specified education and training.

At least 90 points a triennium are required to be completed of SPAA endorsed SMSF courses, seminars or workshops. In addition, SPAA will recognise up to

30 points achieved in participation with CPD activities from other professional associations in the industry.

Training Obligations Under RG146
RG 146.1
In order to meet their training obligations under CA s912A, licensees are required to establish policies and procedures with respect to training. ASIC set and

enforce training standards which aim to:

ensure that those who provide the advice are competent to do so and thus provides protection to the consumer. Retail clients generally do not have the

resources or the competence to assess whether their adviser has an appropriate level of competence to provide financial advice;

help licensees comply with their legal obligations to ensure that they and their representatives are adequately trained and competent to provide the

services covered by their AFS licence. Under the Corporations Act, licensees must adequately train and supervise their representatives, and must

themselves be competent; and

help training and education providers and professional and industry associations understand the regulatory requirements, so they in turn, can develop

appropriate training courses and standards.
 

The Financial Services Training Package (FSTP) is an integrated set of nationally endorsed competency standards, assessment guidelines and other specified

qualifications for the financial services industry which has been developed and endorsed under the National Training Framework.

ASIC have set minimum training standards only and encourage industry and professional associations to build on the training standards. Industry plays an

important role in the development and promotion of best practice that relates to training and competence.

 

RG 146.125
It is a requirement that annual training plans are prepared for each adviser and that they address the issues identified below:

assess the adviser's training needs in relation to the training standards, particularly when the adviser's functions change;

identify the adviser's gaps or weaknesses and identify areas where training will need to be focused;

set objectives to be met (i.e. the desired changes in the adviser's knowledge, skills and/or performance at the end of the training year);

decide the structure of the training program and include which training methods are to be nominated.;

assess whether the adviser has met the objectives of the training program; and

provide feedback sessions with the adviser about their performance. 

 
RG 146.30
Licensees are responsible to ensure that their advisers (and they themselves, if they are natural person licensees) meet the training standards: see 912A(b),

912A(e) and 912A(f).

 

RG 146.31
Licensees must (amongst other obligations):

do all things necessary to ensure that the financial services covered by their AFS licenses are provided efficiently, honestly and fairly ( (1)(a));

comply with the financial services laws (as defined in s761A) (s912A(1)(c));

take reasonable steps to ensure that their representatives comply with financial services laws (s912A(1)(ca));

maintain the competence to provide the financial services covered by their AFS licence (s912A(1)(e)); and

ensure that their representatives are adequately trained, and are competent, to provide the financial services covered by the AFS licence (s912A(1)(f)).
 

In order to comply with these obligations, licensees must ensure that all natural persons who provide financial product advice on their behalf (which include

themselves, if they are natural person licensees) meet the required training standards. ASIC will impose licence conditions that relate to the training

requirements of representatives where an AFS licence authorises the provision of retail financial product advice.

 
RG 146.32
Licensees should also have adequate policies and monitoring procedures in place to ensure that staff do not provide financial product advice unless they have

28/137

http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s912a.html
http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s912a.html
http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s912a.html
http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s761a.html
http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s912a.html
http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s912a.html
http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s912a.html
http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s912a.html


been trained in compliance in accord with the standards.

 
 
RG 146.33
The standards set out in this regulatory guide are the required minimum standards. Where a service or product provided is complex, ASIC encourage
more comprehensive training than that which is set out in the regulatory guide.
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Distributors
Distributors that operate under [CO 05/1070] can only deal; they cannot provide advice. The class order covers dealing in general insurance products and

bundled consumer credit insurance products (i.e. consumer credit insurance products that include a life insurance component.) To avoid

the s911C Corporations Act prohibition on holding out that an authorised representative or general insurance distributor has an AFS licence if they don't, and

to avoid misleading consumers, they must generally refer to their Australian financial service (AFS) licensee in business documents that are connected to the

provision of a financial service. 

This is important information for consumers because it is their AFS licensee who has ultimate responsibility for the financial services provided.

An authorised representative (or general insurance distributor) of more than one AFS licensee, should refer to either all AFS licensees or the AFS licensee(s)

who authorised the provision of the financial service that is the subject of the particular business document. When more than one AFS licensee is referred to, it

is important to do so in a clear and understandable way.

A number of participants are involved in the distribution of general insurance products. General insurance product issuers distribute their own products.

General insurance products are also distributed by insurance brokers, underwriting agents, advisers and participants who are not traditional participants in the

financial services industry, such as, travel agents, car dealers and real estate agents. An AFS licensee, who is authorised to deal in general insurance

products, can appoint these people as distributors under the class order, provided those people are not authorised representatives of the AFS licensee. (AFS

licensees whose distributors are currently authorised representatives can take advantage of the class order, but they will have to revoke the appointment of

those distributors as authorised representatives before they can appoint them as distributors under the class order.)

AFS licensees must take reasonable steps to ensure retail clients are given information about:

The availability of the AFS licensee's dispute resolution system;

The capacity in which the distributor acts; and

The remuneration received, or to be received, by the distributor.
 

This information can be included in the AFS licensee's Financial Services Guide (FSG), if the distributor provides the FSG to the retail client, or it can be

included in a separate document to be given to the retail client by the distributor.

AFS licensee's general obligations also require that they keep a record of distributors they appoint and, in response to reasonable inquiries, advise the public

whether or not a person is one of their distributors.
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Technological Resources Index
Licensee Technological Resources

Identification of Current Technological Resources 

Computer Data Back-Up 

Disaster Prevention & Recovery Plan 

Technological Resources
As prescribed by s912A(1)(d) all licensees not regulated by APRA must have adequate technological resources to provide the financial services covered by its

AFS licence and to carry out supervisory arrangements. 

Regulatory Guide 104 Licensing: Meeting the General Obligations and Regulatory Guide 105 Licensing: Organisational Competence set out ASIC's

expectations for adequate technological resources. 

Licensee Technological Resources
Having sufficient resources is crucial to a licensee's ability to demonstrate it has the capacity to carry on the business in compliance with its obligations. What is

adequate will vary from licensee to licensee and will depend on the nature, size and complexity of the licensee's business.

The technological resources required by licensees will vary greatly. A licensee operating a single office with 3 support staff will require fairly simple

technological resources compared to a licensee with 30 authorised representatives in different offices around Australia.

Some of the factors to consider are:

the number of users

the currency of your hardware and software

data integrity and protection measures

the ongoing viability of software and other service providers

client confidentiality requirements

the quality and relevance of the applications you use;

your disaster recovery systems and business resumption capacity

future operational needs

the response times of your IT systems;

the down times of your IT systems;

your use of legacy IT systems; and

complaints (e.g. from staff, clients or service providers) about your IT systems.
 

the licensee will ensure that it has the appropriate technological resources to promote:

consumer confidence in using financial services; and

the provision of efficient, honest and fair financial services. [RG 104]

 
Useful Procedures
Where relevant:

List the hardware, software and communication systems you currently have and assess whether they are adequate and likely to satisfy future needs.

List the types of disasters that could occur and consider how you could reduce the possibility or ramifications of a disaster occurring, e.g. by ensuring

that records are adequately secured by using passwords, firewalls, virus protection software, regular back-ups and storage of back-ups offsite (e.g. daily

or weekly). 

Designate an officer who would be responsible for managing a disaster if it occurred.

Have contact details for IT support providers easily accessible in case the IT systems fail.

Consider how quickly and easily hardware, software etc. could be re-purchased or rented if it was necessary. If they are 'off the shelf' rather than

customised to your business, it may take less time to get back on your feet.

Re-assess the above informally on an ad-hoc basis, as well as formally on a regular basis (e.g. each year). 

Identification of Current Technological Resources
It is very important to identify what information technology (IT) and communication systems and applications your organisation has in place.

Complete an IT inventory of your technological resources. The level of detail should be in line with the nature, scale and complexity of your business.

 
Information Technology Hardware 
It is very important to identify what information technology hardware you utilise in your organisation. This information will be critical in returning your business

back to normal in the event of a disaster.

Look around your office and list the number and type of each
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computer monitor

computer disk drive

printer

scanner

server
 

Serial numbers are beneficial but are not mandatory.

Provide details of a preferred IT hardware supplier.

 
Communications Hardware
It is also very important to identify communication systems and hardware in your organisation. This information will be essential in returning your business back to normal in
the event of a disaster. Even with the advent of email and the internet, the financial services industry is a service business and as such relies heavily on communication via
the telephone and/or facsimile.

List the type of telephones currently in use. Include central and extension numbers.

Look around your organisation and list the type of facsimiles currently in use. Include the facsimile numbers

Who is your telephone provider?

Does your organisation have a central switchboard? If yes, list the type of switchboard in use.

Has your telephone provider supplied you with procedures to follow in case of a disaster? Insert details.

 
Systems & Applications

Detail the system IT architecture. Does your organisation utilise Local Area Network (LAN) or Wide Area Network (WAN) or web based to share files and

applications?
 

Detail the industry specific software is used in your organisation to deliver your financial services to your clients? This may include Visiplan, Coin, N-Link, BOSS

or customised spreadsheets/templates, Winbeat, Broker Plus, etc.

Computer Data Back-Up
It is critical that data and records held on your computer systems are backed up on a regular basis. At the least, the data should be backed up on a weekly basis. If the level
of new data input onto your system is significant for your business, you may wish to consider backing up on a daily basis.

Data back-ups can be undertaken via CDs, zip drives or tape drives.

 
Disaster Prevention & Recovery Plan
Disasters occur in many forms. Disasters are sudden, unexpected, and unwanted. Some disaster can be avoided e.g. the results of leaky plumbing or faulty

wiring. Other disasters cannot be avoided e.g. storms, cyclones, bombings and floods. 

Disaster Recovery Plans assist organisations in preventing disasters from becoming catastrophes - events that result in great destruction or irreplaceable loss.

Prior to preparing an information disaster prevention and recovery plan, you must have a clear understanding of disasters themselves - their nature, their

causes, and their effects.

A disaster is defined as a 'sudden or great misfortune'. More precisely, a disaster is 'an event whose timing is unexpected and whose consequences are

seriously destructive.' A disaster has three components:

Suddenness

Unexpectedness

Significant destruction and/or adverse consequences.

 

However, a fourth component can sometimes be included - lack of planning.

Disasters occur with alarming frequency and their adverse consequences increase for those who do not prepare for predictable contingencies. A disaster

prevention and recovery plan can assist in the protection of an organisation's assets including people, jobs, records and facilities.

This Disaster Recovery Plan section will concentrate solely on providing a written and tested plan directing the COMPUTER SYSTEM RECOVERY PROCESS

ONLY in the event of an unplanned and unexpected disaster.

 
Objectives of a Disaster Recovery Plan
An information disaster plan is a practical program detailing the preventive steps and measures to be put in place in the event of potential and actual disasters.

The main objectives in all disaster recovery plans should include:

Identify and adequately protect the essential computer records of an organisation.

Reduce the risk of disasters caused by human error, deliberate destruction, and building or equipment failure (disaster prevention).

Ensure the ability of the organisation to effectively continue operations after a disaster by outlining procedures and resources to be activated in disaster

situations (disaster management).

Ensure the organisation's ability to quickly reconstruct essential information following detailed recovery procedures (disaster recovery).
 
Assumptions of a Disaster Recovery Plan
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The following assumptions have been established as the basis for the development of the Disaster Recovery Plan:

The plan is designed to recover from the 'worst case' destruction of office operating environment. The worst case excludes any non-data processing

function that may be in close proximity to the data centre or workstations.

 

Although the plan is designed for worst case, inherent in the plan strategy is the ability to recover up to the most minor interruption, which is perhaps a more

likely situation.
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Financial Requirements Index
Base Level Requirements

Appointment of Auditor

Handling of Client Monies

Trust Account 

Financial Requirements
ASIC has specified its expectations of what constitutes adequate financial resources in Regulatory Guide 166: Licensing: Financial requirements [RG 166]. In

addition there are specific definitions with regard to financial resources, which are also defined in the Regulatory Guide. Users of this manual should familiarise

themselves with these definitions.

There are minimum financial requirements that have been implemented via licence conditions that assist to ensure that the business is at all times, solvent and

viable. The imposition of the financial requirements by ASIC help to ensure that:

The Licensee have sufficient financial resources to conduct their financial services business in compliance with the Corporations Act, which includes all

supervisory arrangements;

there is a financial buffer that decreases the risk of a disorderly or non-compliant wind-up if the business fails; and

there are incentives for the owners to comply through risk of financial loss. 

Base Level Requirements
In Regulatory Guide 166, ASIC states that, to meet license conditions, most small businesses that do not hold client money or property over $100,000 are only

required to comply with the base level requirements. 

These base level requirements are:

to be at all times solvent, that is, be in a position to be able to pay all your debts as and when they become due and payable;

to have assets that exceed liabilities, as is shown in the annual balance sheet which is lodged with ASIC and at all times have no reason to suspect that

assets no longer exceed liabilities on a current balance sheet;

to comply at all times with Option 1 or Option 2, to meet the cash needs requirement; and

to meet the audit requirements, as set out in Regulatory Guide 166.

 

Option 1 is designed for Licensees that maintain a certain level of cash or other liquid financial resources at all times, for example, by way of commitments by

a parent company. Option 2 is designed for businesses that do not always maintain cash or have commitments of support from others. Once an option is

selected it is a requirement that all of the conditions within the option are met.

When liabilities exceed assets, an alternative test is recommended, refer to RG 166.132.

Regulatory Guide 166 also sets out the non base level financial requirements that must be met by licensees which provide specific types of services. The

services covered include:

managed investments and custodial services;

licensees that hold client money or property;

licensees with financial obligations from when they transact with clients as principals;

foreign exchange dealers; and

general market participants.  

Financial Resources Tables

The base level requirements are:

Option 1- Reasonable estimate projection plus cash buffer

Projection

Prepare a projection of cash inflow and outflow over at least the next 3 months based on your reasonable estimate of what is likely to happen over this

time.

Document your calculations and assumptions, and why they are the appropriate assumptions.

Update the projection when it ceases to cover the next 3 months, or if you have reason to suspect that an updated projection would show you were not

meeting your licence conditions.

Show, based on your projection, that you will have access as needed to enough financial resources to meet your liabilities over the projected term of at

least 3 months, including any additional liabilities you project you will incur during that term.

 

Financial Resources

Have in cash an amount equal to 20% of the greater of:
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the cash outflow for the projected period, adjusted to produce a 3 month average; or

your actual cash outflow for the most recent financial year for which you have prepared a profit and loss statement, and produce a 3-month average.

Notes:

For item 1, you can take into account, for example, the following factors in preparing your projection if you reasonably believe they are likely to be available:

(a) assets you hold at the time the projection starts that can be used to pay your liabilities;

(b) inflow you may receive including:

income from your business;

amounts that you may borrow (e.g. under an overdraft); and

amounts that you may receive from your owners or associates as financial support.

 Option 2 – Contingency based projection

Projection

Prepare a projection of cash inflow and outflow over at least the next 3 months that shows your estimate of what would happen if your ability to meet

your liabilities over the projected term was adversely affected by commercial contingencies. This includes any liabilities you might incur during the term

of the projection. However, you have to take into account all contingencies that are sufficiently likely for a reasonable licensee to plan how they might

manage them.

Document your calculations and assumptions, and why they are appropriate assumptions.

Update the projection when it ceases to cover the next 3 months, or if you have reason to suspect that an updated projection would show you were not

meeting your licence conditions.

Financial Resources

Show, based on the projection, that you will have access as needed to enough financial resources to meet your liabilities over the projected term of at

least 3 months, including any additional liabilities you might incur during that term.

 Notes:

For item 1, we would normally expect you to take into account:

(a) assets you hold at the start of the projection term that can be used to pay your liabilities;

(b) inflow you may receive including:

income from your business or sale of your business;

amounts that you may borrow (e.g. under an overdraft); and

amounts that you may receive from your owners or associates as financial support.
 

However, you may have to reduce the amount of assets and inflow you take into account as part of planning to meet commercial contingencies (e.g. if you

lose a key client, or someone who pays you income has a systems failure that delays payments). You will not have to take into account these occurrences if it

is highly unlikely that they would materially affect your cash position.

 

Appointment of Auditor
The audit of an AFS licensee requires conducting a financial and compliance audit to determine whether the licensee is complying with its licence conditions

and the requirements of the Corporations Act 2001. 

 
Appointment
Within one month of your AFS Licence commencing, all licensees must appoint an auditor (or firm of auditors) to conduct the required review on at least an

annual basis.

Within 14 days of appointing the auditor, the licensee must provide written notification to ASIC of the appointment. Written notification is provided by way

of FS06 – Appointment of an auditor of an Australian Financial Services licensee and this may be lodged using the ASIC On-line Licensee Portal on the ASIC

website.

Auditor appointments are for 'life' and generally continue until they resign or are removed by the licensee. Any changes to an auditor require a strict protocol to

be adhered to.

 
Resignation
The resignation of an auditor is only effective once the following has occurred:

Written application is made by the auditor to ASIC requesting consent to resign. Written notification is provided by way of FS08 - Application for consent

to resign as an  auditor of an Australian Financial Services licensee;

The auditor advises the licensee that such an application has been made; and

ASIC has granted approval for the resignation.
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ASIC will notify both the auditor and the licensee in writing of the outcome of t he application. If successful, the auditor must then (after approval has been

granted) provide the licensee with written notification of the resignation.

The licensee has 14 days to appoint a new auditor where a vacancy occurs in the position of the auditor to the licensee or if there is no surviving or continuing

auditor. In order to appoint a new auditor, you must first obtain written consent from the auditor. The licensee must then advise ASIC of the appointment and

provide details of the new auditor. Such notifications to ASIC are able to be made over the Licensees Portal on ASIC website.

 
Removal

The licensee must first obtain ASIC's consent before removing an auditor. In order to obtain consent, the licensee must lodge FS07 – Application for consent

to remove an auditor of an Australian financial services licensee.

The licensee is not required to notify the auditor in writing that an application has been made. However, ASIC will not grant approval unless the licensee has

notified, or made reasonable attempts to notify, the auditor of the application.

Handling of Client Monies
As a licensee, the licensee may be asked to take custody and control of client money whilst investments are arranged. 

There are two common circumstances in which a client will give the licensee the funds to arrange an investment:

1. the client wishes to switch from one financial product to another and gives the licensee authority to redeem and reinvest; and

2. the client wants to cash out an investment. 

There may be other circumstances where the licensee will hold client money in connection with a financial product or service that has been provided or will be

provided.

When client money is handled, advisers should be aware of their fiduciary duty. They are in a position of trust and responsibility. The legal consequences of

fraud are dismissal by the licensee, loss of entitlement to all trailing commissions, payment of compensation, a banning order by ASIC and criminal

prosecutions leading to jail. Client money should always be kept separate from the firm's. Minimising the handling of client money is considered good practice.

The risk of fraud can be reduced by:

Directing clients to make out all cheques directly to fund managers; and

Disallowing staff to have Power of Attorney over client affairs.

 

The licensee must approve any of these activities subject to the scope of their licence authorisation. 

Trust Account
There are a number of Acts that relate to the handling of client money – Corporations Act Section  981, Regulation 7.8.01, and the ASIC Act  Section 12 -which

covers consumer protection. The trust account provisions apply to any money paid by the client or by a person that acts on behalf of the client, or to any

money that is received when the Licensee acts on behalf of the client. The effect of a trust account is that money and investments in the trust account cannot

be attached or otherwise taken in execution, or made subject to a set-off, charge or charging order or any similar process, except with the consent of the

relevant client.

Where the licensee is authorised to hold client monies, they must ensure appropriate controls and safeguards are in pla ce to ensure that client monies are

handled according to the law. The Corporations Act specifies ASIC's requirements with regard to the standard of record keeping to be maintained by the

Licensee. Essentially, the licensee must 'keep such financial records as to correctly record and explain the transactions and financial position of the Financial

Services Business carried on by the licensee'. The types of controls that should be considered in regard to the management of trust account activities are

detailed below:

written procedures and protocols for the authorisation of trust account transactions;

a system to record all trust account transactions;

Nomination of one staff member to be responsible for the maintenance and monitoring of the account. That person could be required to report

immediately to senior management any abnormal or non-compliant transactions;

facility to record all non-complying transactions, plus actions taken to rectify the non-compliance;

conduct routine internal audits and reconciliations of the trust account. The frequency should depend on the number of transactions; and

have an external auditor, audit the trust accounts annually.
 

Licensees that are authorised to hold client money must designate and operate an account as a trust account and hold all money paid into the account in trust

for the benefit of the client who is entitled to it. the licensee must ensure that the trust account is with an Australian bank, an approved foreign bank or is a

cash management trust or another product approved under the law. The licensee must also ensure that the only money paid into the trust account is client

money plus any interest payable on that money. The money must be paid into the account on the day the licensee receives it or on the next business day. All

cheques should be made out to the name of the responsible entity, with the client name included as the payee. This will reduce the risk that the cheque could

be cashed by someone else.

If mixed or unidentified money is paid into a trust account, the licensee must remove any money that is not trust money from the account as soon as

practicable, but within one month after the mixed money is paid into the account. the licensee can make payments from a trust account in accordance with the

written direction of the client or to defray brokerage and other proper charges.

Once a client's written consent has been given, the money in the trust account may be invested in the following ways:

in any manner in which trustees are authorised by law;

on deposit with an eligible money market dealer;
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on deposit at interest with an Australian Depository Institution (ADI);

purchase of cash management trust interests; or

in a security issued or guaranteed by the Commonwealth or a State or Territory.
 

If the licensee's agreement with the client permits, the licensee can also deduct remuneration payable to the licensee for money owed for expenses incurred

by the licensee on behalf of the client as a result of a financial transaction. If the licensee withdraws money from a trust account and pays it to another

licensee, the licensee must ensure that the receiving licensee is notified at the time the payment is made or as soon as practicable afterward. The receiving

Licensee must place the money in their trust account.

If the licensee has received any money from a client at any time during a particular month, they are to provide the client a statement within 7 days from the

end of that quarter which specifies:

the licensee's phone number and the address of the Licensees place of business;

The opening cash balance of the client's account for the month;

All transactions in the account for that particular month, which include fees and charges.

Particulars of any financial products that are held on behalf of the client at the end of the month;

The closing cash balance of the account at the end of the month; and

Particulars of any loans made, repaid or outstanding from the client to the licensee.
 

A specific use of a trust account is when a premium is required to be paid to an insurer in relation to the issuance of a Financial Product. These premiums are

to be placed into the Trust account prior to the issuance of the Financial Product. Where the licensee receives moneys from an insurer (such as a Return

Premium) the licensee must pay it to the Client within 7 days of the receipt of the money or as soon as practicable thereafter. Further, an Insured must be

informed in writing and any premium paid refunded, by the end of the month, where a risk proposal is declined or partially declined.

There should be an agreement between the licensee and the Client (& preferably also Underwriters/Product Issuers) as to who is entitled to the interest

earned on such funds. If there is no agreement, interest on such funds may be deemed to belong to the Client. The agreement should be in writing and signed

by the Client. In the event that there are a number of services that are provided to the Client, such an agreement can form part of the licensee's Engagement

Contract with the Client.

the licensee must on-forward premium payments/investment dollars (less allowable commissions) to the Insurer/Product Issuer within 90 days (or as soon as

practicable thereafter) of the commencement of the cover. Should the licensee not receive the premium from the Client in order to comply with this

requirement, then the licensee must notify the Insurer of this within seven days. 

Where the licensee has received premium moneys from a Client but has not ascertained the amount of the premium to be paid to the Insurer within the 90-day

period above, the licensee must remit to the Insurer that amount or 75 per cent of the amount fairly estimated to be the amount payable (in the case of a

renewal based on the last premium paid.
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Risk Index
Risk Management 

Sources of Risk

Review of Risk Management System

Developing the Risk Management Plan

Risk
Section 912A (1) (h) of the Corporations Act prescribes that all licensees not regulated by APRA must have adequate risk management systems.

ASIC has set out its expectations for adequate risk management systems in Regulatory Guide 104 Licensing: Meeting the General Obligations.

Whilst it is not a legislative requirement, the Australian & New Zealand Standard on Risk Management AS/NZS  ISO 31000:2009 could be used as a

benchmark when implementing a risk management system.

It is not expected that all aspects of the standard will be relevant in all cases. Nonetheless, the standard can play a role in helping a licensee decide whether its

risk management systems are adequate to ensure the licensee complies with the Australian law.

So what is Risk?
Risk is defined as the effect of uncertainty on objectives. A risk is often specified in terms of an event or circumstance, the likelihood of occurring and the

consequences that may flow from it.

A risk is associated with:

a source of risk or hazard

an event or incident

a consequence, outcome or impact on stakeholders and assets

a cause for the event occurring

controls and preventative measures and their level of effectiveness

when the risk may occur and where it could occur
 

A risk can be expressed as a function the consequence or impact of the risk and the likelihood of the risk occurring.

Risk = A function of (Consequence and Likelihood) 

 Risk Management
Risk management is the term applied to a logical and systematic method of establishing the context, identifying, analysing, evaluating, treating, monitoring and

communicating risk associated with any activity, function or process in a way that will enable organisations to minimise losses and maximise opportunities. Risk

management is as much about identifying opportunities as avoiding or mitigating losses.

Risk management is recognised as an integral part of good management practice. To be most effective, risk management should become part of an

organisation's culture. It should be integrated into the organisation's philosophy, practices and business plans rather than be viewed or practised as a separate

program. When this is achieved, risk management becomes the business of everyone in the organisation.

The standard AS/NZS ISO 13000:2009 provides a generic guide for the establishment and implementation of the risk management process. Risk

management is an iterative process and an integral part of good management. A structured risk management approach also enhances and encourages the

identification of greater opportunities for continuous improvement through innovation.

The main elements of the risk management process are:

Communication and consultation

Establishing the context

Risk identification

Risk analysis

Risk evaluation

Risk treatment

Monitoring and review
 

Some of the benefits of managing risk are:

compliance with relevant legislation;

better identification and exploitation of opportunities;

no costly surprises because undesirable risks are identified and managed;

providing a more rigorous basis for strategic planning as a result of a structured consideration of the key elements of risk;

greater openness and transparency in decision making and ongoing management process;

better outcomes in terms of program effectiveness and efficiency, e.g. improved client service and/or better use of resources (people, funds and

equipment);

a better preparedness for and facilitation of positive outcomes from subsequent internal/external review and audit processes;

improved loss control, reduced loss/incident damage and cost of risk including commercial insurance premiums;

potential for reduction or stability in risk financing costs over the longer term due to increased confidence of insurers in their risk aware clients; and

improved flexibility in developing alternative actions through a better understanding of the sources of risk.
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Organisations will face risks in a number of different areas and a comprehensive risk management program will provide a means of identifying and prioritising

risk areas as well as specific risks.

Recognising that a risk-free environment is uneconomic (if not impossible) to achieve, a decision is needed to decide what level of risk is acceptable. In some

cases, the cost of measures to avoid or reduce the risks and mistakes to an acceptable level can be high and the measures do not provide sufficient benefits.

In other cases the nature of the risk may warrant costly preventative measures because the level of risk that is acceptable is extremely low. In such cases, the

only option may be to cease or dispose of the activity.

Sources of Risk
There are a number of business functions that can be a potential source of risk. The following is a summary of some areas but is not exhaustive:

Key personnel to the business

Commercial and legal relationships

Economic circumstances

Human behaviour

Technology and technical issues

Financial

Compliance

Occupational healthy & safety

Professional liability

Property damage

Public liability

Security

Insurance Risk

Pandemic Risk

Operational Risk

Credit Risk

Balance Sheet & Market Risk

Business Continuity Management

Reinsurance Management

Anti-Money Laundering

Margin calls (where licensee accepts margin calls on behalf of clients).

 

Risk within the business can involve and affect a number of stakeholders. Stakeholders are those people or organisations who may affect, be affected by, or

perceive themselves to be affected by, a decision or activity. The following is a list of potential stakeholders in a typical financial services practice:

Licensee

Directors and officers

Authorised representatives

Representatives including employees

Product providers

Clients

Industry Regulator – ASIC, AUSTRAC

Industry body 

Review of Risk Management System 
Risk management systems established to address identified risks will need to adapt to business developments and any changes in business risk profile over

time. If a licensee makes material changes to the business structure that may affect its risk profile, it will usually need to adapt its risk management systems to

address those changes.

Developing the Risk Management Plan
To assist in the identification, evaluation, analysis and treatment of risks it is important to follow a consistent logical approach. The following definitions and

criteria are suggested to assist in the risk management process. Use of these criteria or developing an alternative scaling system will assist in the process of

prioritising risk and decisions relating to the allocation of resources.

Measure of Consequence or Impact

The following format is suggested for identifying the impact of an event occurring on your business: 

 Level  Impact  Description

 1  Insignificant  Minimal interruption to services / not a licence breach /
low financial loss

 2  Minor  1-3 days interruption to services / not a licence breach
/ low to moderate financial loss

 3  Moderate  3-5 days interruption to services / potential licence
breach / moderate financial loss

 4  Major  5 days or more interruption to services / licence breach
/ moderate to high financial loss
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 5  Catastrophic  Long term interruption to services / significant licence
breach/ High financial loss

 

Qualitative measure of likelihood

The following format is suggested for identifying the likelihood of an event occurring within the business: 

 Level  Impact  Description

 A  Almost certain  Is expected to occur at some stage

 B  Likely  Will probably occur at some stage

 C  Possible  Might occur at some stage

 D  Unlikely  Could occur but not likely

 E  Remote  May occur only in exceptional circumstances

 

Qualitative risk analysis matrix – level of risk

The following analysis matrix is a suggested format for identifying the level of risk associated with an event based on utilising the impact and likelihood criteria

utilised above. 

Likelihood  A M H H E E

B M M H H E

C L M H H H

D L L M M H

E L L M M H

 Insignificant Minor Moderate Major Catastrophic

 1 2 3 4 5

  Impact/Consequence
 

Legend:

E: Extreme risk, immediate action required

H: High risk, senior management attention needed

M: Medium risk; management responsibility for risk area must be specified

L: Low risk, managed by routine procedures
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Outsourcing Selection Criteria
When selecting external service providers, it is important to consider such areas as:

reputation within the industry;

proven track record for provision of required services; and

internal personnel credential 

Ongoing Performance
ASIC acknowledges what a licensee is required to undertake in order to supervise those to whom it has outsourced will vary dependant upon the

circumstances of the engagement.

At a minimum, an annual review of engaged service providers should be conducted. Areas that should be reviewed include:

Timeliness of service delivery

Communication standards

Level of expertise

Pricing

Market competitiveness

Conflicts of Interest

Contractual obligations

Breaches 

Breaches of Service Agreement
Licensees need to be able to demonstrate that they will effectively deal with any breaches of the service agreement or any actions that lead to, or may lead to,

a breach of licensee obligations. 

It is important that all agreements with engaged service providers specify the service standards and conditions and processes for remedy of a beach of

contract.
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Management of Conflicts of Interest
The management of conflicts of interest or the 'conflicts management obligation' relates to the effective ongoing management of conflicts of interest that arise

within a licensee's financial services business.  The management of actual or potential conflicts of interest is essential to promote consumer confidence and to

ensure that fair, honest and professional financial services advice is provided.  Appropriate conflicts management arrangements will depend on the nature,

scale and complexity of the licensee's business.  Implementation of conflicts management arrangements into your financial services business will assist to

identify, control, avoid (if appropriate) and disclose any potential and/or actual material conflicts of interest that may arise.  

The conflicts management obligation applies to services provided to both retail and wholesale clients and to the conduct of licensees as well as their

representatives.

Conflicts of interest are defined as circumstances where some or all of the interests of a client to which a licensee (or its representatives) provides financial

services are inconsistent with, or diverge from, some or all of the interests of the licensee or its representatives.  This includes actual, apparent and potential

conflicts of interest. 

It should also be noted here that from 1 July 2013 under the Future of Financial Services Reforms (FOFA), a ban has commenced in relation to the receipt or

payment of 'Conflicted Remuneration'. In this regard 'Conflicted Remuneration' refers to remuneration (or benefits) given to a licensee or representative who

provides financial advice to retail clients that could reasonably be expected to influence either the choice of financial product or the advice provided (RG

246.24). Examples of Conflicted Remuneration include:

Commissions paid by product issuers (however not life risk products provided the product is not related to a group life or individual life product as part of

a default superannuation product)

Volume bonuses from product issuers

Volume bonus arrangements provided by a Licensee to their Authorised Representatives or employee representatives

Discounts on fees paid by an Authorised representative to a Licensee based on the amount of client funds held in a particular product

Shelf product fees paid by a fund manager to a Platform Operator
 

Volume Bonus arrangements are generally defined as meaning a bonus or benefit that is determined based upon the number or value of the financial product

(RG246.48d).

Additionally, the asset based fees on borrowed investable funds are also prohibited as part of this reform (RG246.167).

It should be noted that there are several exceptions and exclusions to a benefit being conflicted remuneration these are:

Benefits for advice given by an ADI in respect of general insurance or basic deposit products

Benefits (including commissions) in relation to general insurance products;

Benefits for advice of life risk insurance products (provided not in relation to a superannuation group life policy or to a member of a default

superannuation fund);

Benefits for advice given to a wholesale client;

Benefits in relation to execution only services (provided no advice has been provided in the last 12 months);

Benefits given by a client (however the consent must be a genuine, express, & specific); and

Brokerage paid to a market participant in respect of securities.
 

Additionally, where the benefit is non monetary and is less than $300 in aggregate per year for each Licensee or representative then the benefit will be

allowed, however records must be kept of all such benefits that are received between $100 and $300 (RG246.74, RG246.76). If such a benefit is received in

excess of $300 then it must relate only to education or IT software or support (RG246-Appendix).

The Federal Government in introducing the Conflicted Remuneration provisions did allow so called 'Grandfathering' to existing Conflicted Remuneration

arrangements that were in force prior to 1 July 2013. This meant that provided such arrangements were in place before that date that such arrangements

could continue, however for new clients or new arrangements entered into after that date no Grandfathering relief would be given and the above restrictions

apply. 

For additional information about conflicts of interest refer to RG181 & RG246.

The conflicts management obligation does not prohibit all conflicts of interest.  The conflicts management obligation requires that all conflicts of interest are

adequately managed to ensure that the quality of financial services is not significantly compromised if the service provided is of materially lesser quality than

what would likely to have been provided if not subject to the relevant conflict of interest).

Where conflicts cannot be adequately managed through controls and disclosures, the licensee must avoid the conflict or make a choice to not provide the

affected financial services.

To control conflicts of interest a licensee must:

identify the conflicts of interest that relate to their business;

assess and evaluate those conflicts; and

decide upon and implement an appropriate response to those conflicts.
 

Internal policies and procedures should be implemented and then monitored by the Licensee to ensure they adequately identify conflicts of interest and to

control the effects of those conflicts on the provision of financial services provided.

Conflicts management arrangements must be documented to be considered adequate and to demonstrate compliance with the obligations. ASIC expects you
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will keep records that show what you have actually done to monitor compliance with your conflicts management arrangements. Conflicts management

arrangements are unlikely to be adequate if they do not ensure that compliance-monitoring records are kept.

ASIC will expect that licensees keep, for at least seven years, records of:

conflicts identified and action taken;

reports given to the licensee's owners or senior management about conflicts of interest matters; and

copies of written conflicts of interest disclosures given to clients or the public as a whole.
 

The Licensee should consider for itself the most appropriate method to store these documents and records, for example, it may be appropriate to keep

records in the form of a register. Documents and records may also be kept electronically. These stored documents and records can be used to demonstrate

compliance, both to ASIC and the Licensee.

Process to Develop Conflicts Management Plan
To assist to identify, control, avoid and disclose conflicts of interest it is important to follow a consistent logical approach.  The process outlined below could be

utilised to manage potential and/or actual conflicts. 

 
CONTROL
To control conflicts of interest a licensee must:

Identify the conflicts of interest relating to their business;

Assess and evaluate those conflicts; and

Decide upon, and implement, an appropriate response to those conflicts.

Arrangements are taken to be adequate if they identify conflicts of interest and control the effects of those conflicts so that the quality of the financial service is

not significantly compromised.

 
DISCLOSE
Disclosure to clients is one of the tools used to manage conflicts of interest. While disclosure alone may not sufficient at times, disclosure plays an integral part

in the management of the conflicts of interest. Licensees should ensure that clients are adequately informed about any conflicts of interest that may affect the

financial service they receive.

Disclosures should focus on material conflicts and be clear, concise and effective to allow clients to make an informed decision about how the conflict may

affect the service being provided to them. In ASIC's view, the use of generic or 'boilerplate' disclosures is unlikely to satisfy the conflicts management

obligation. Conversely, excessive disclosures are likely to confuse clients and reduce the effectiveness of the disclosures.

Disclosure about conflicts of interest should:

be timely, prominent, specific and meaningful to the client;

occur before or when the financial service is provided, but in any case at a time that allows the client a reasonable time to assess its effect; and

refer to the specific service to which the conflict relates.
 

Disclosures to retail clients may be written or verbal. Licensees should provide the disclosure in the same form as the advice, for example when written advice

is provided the disclosure should ideally also be written. Disclosure for wholesale clients can be written or verbal and a record kept must be kept of the fact that

the client was made aware of the conflict.

What constitutes appropriate disclosure to a client, whether retail or wholesale will depend on the facts and circumstances. The factors outlined below should

be considered when an assessment of whether or not a disclosure should be provided to a client:

the level of financial sophistication of the client;

the extent to which third persons are likely to rely, directly or indirectly, on the service, for example, where advice is given to a wholesale client in

circumstances where it is likely to be passed on to a retail client;

how much information would be required for the client to be able to make an informed decision. 

 
AVOID
Some conflicts of interest are deemed to have such a serious potential impact on a licensee or client that the only way to adequately manage these types of

conflicts will be to avoid them. In such cases to merely disclose them and impose internal controls will be inadequate. A licensee's conflicts management

arrangements must enable the licensee and its representatives to identify those conflicts of interest that must be avoided.

Conflicts of a significant nature may be avoided by these means:

 do not provide advise on a particular product;

have another representative manage the client;

avoid products with high commission structures or volume bonuses.

 
EXAMPLES OF CONFLICTS OF INTEREST
To assist in the identification of a potential conflict of interest, a list of some common examples is provided below:

A Licensee wants to encourage a client to invest in higher risk products that result in high commissions, which is inconsistent with the client's personal

desire to obtain a lower risk product, therefore there is a potential conflict of interest.

A Licensee occupies offices adjacent to an Accountant and a Solicitor. The Licensee can expect referrals from the Accountant and Solicitor, if they

receive preferential referrals from the Licensee in return and the Licensee knows that there are other accountants and solicitors that are better qualified
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to serve the client, then a conflict of interest may have occurred.

Licensees should avoid situations where they unfairly favour one client or group of clients over another client or clients. For example, this could include a

late trade where a favoured client is permitted to trade in interests in a managed fund after the relevant trading period has closed
 

See Regulatory Guide181 
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Specific Obligation of the Licensee Index
ASIC Requirements to Notify 

Direction to provide a statement to ASIC

AFS licence 

Conditions on the licence 

Suspension or cancellation of licence 

Directors & Officers 

Compensation Arrangements Disclosure/Duty of Disclosure 

Specific Obligation of the Licensee
The licensee has specific obligations under the Corporations Act. These are summarised below:

maintain appropriate compensation arrangements .
notify the Australian Securities and Investment Commission of certain matters.

provide statements as required by the Australian Securities and Investments Commission.

include Licence number on documents. 

ASIC Requirements to Notify
Changes Licensees are required to report to ASIC include:

changes to licence details, for example any changes of responsible managers, address or contact information;

changes to your authorised representatives, or their details

changes to auditors

changes in ownership of the licensee

possible licence breaches; and

if a licensee becomes a participant in a licensed market or licensed Clearing house or Settlement facility, or ceases to be such a participant. The

licensee must give written notice to ASIC as soon as practical. The notice must say when this occurred and identify the market or facility.
 

CA s915A states that ASIC may vary an Australian financial services licence to take account of any of these changes, if the licensee lodges with ASIC an

application for the variation accompanied by any documents that may be required by regulations. ASIC must give written notice of the variation to the licensee.

Direction to provide a statement to ASIC
CA s912C states that ASIC may, by giving a written notice to a licensee, direct the licensee to give to ASIC a written statement that contains specific

information about:

the financial services provided by the licensee or its representatives; or

the financial services business carried on by the licensee.
 

ASIC may also, by giving written notice to the licensee, direct the licensee to obtain an audit report or a statement, prepared by a suitably qualified person

specified in the notice, before the statement is given to ASIC.

The licensee must comply with a direction given under this section:

within the time specified in the direction if that is a reasonable time; or

in any other case – within a reasonable time.
 

ASIC may extend the time within which the licensee must comply with the direction by giving written notice to the licensee.

Assist in Surveillance checks by ASIC
CA s912E (1) states that a financial services licensee and its representatives must give such assistance to ASIC, or a person authorised by ASIC, as ASIC or

the authorised person reasonably requests in relation to whether the licensee and its representatives comply with the financial services laws, and in relation to

the performance of ASIC's other functions.

CA s912E (2) states that such assistance may include the requirement to show ASIC the licensee's books or to give ASIC other information.

AFS licence
Any person who wishes to carry on a financial services business (such as advising on financial products, dealing in financial products or operating a registered
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scheme) must hold an Australian financial services licence. ASIC regulates the provision of licences and the conduct of licensees.

Under the law, any business or person that offers or advises about financial products must be either:

An Australian Financial Services (AFS) licence holder (often referred to as an AFS licensee);or

A director or personnel of an AFS licence holder; or

An Authorised Representative of an AFS licence holder.
 

CA s913C states ASIC must give each Australian financial services licence a unique licence number when it is granted, and must notify the licensee of that

number.

Conditions on the licence
CA s914A states that ASIC may at any time, by giving written notice to a licensee:

impose conditions, or additional conditions on the licence; and

vary or revoke conditions imposed on the licensee.
 

ASIC may only impose conditions or additional conditions or vary the conditions on the licence after giving the licensee the opportunity:

to appear, or be represented, at a hearing before ASIC that takes place in private; and

make a submission to ASIC in relation to the matter. 

Suspension or cancellation of licence
ASIC may suspend or cancel a licence by giving written notice if the licensee (S915B):

1. ceases to carry on the financial services business; or

2. if a natural person licensee becomes insolvent under administration; or becomes an externally administered body corporate; or

3. is convicted of serious fraud (natural person licensee or partnership); or

4. becomes incapable of managing their affairs because of mental or physical incapacity; or

5. lodged with ASIC an application for ASIC to do so, which is accompanied by the required documentation. 

 
 

ASIC may suspend or cancel a licence (after giving the licensee an opportunity to make a submission or be heard at a hearing) in any of the following cases

(S915C):

1. the licensee has not complied with their general obligations;

2. ASIC has reason to believe that the licensee will not comply with their general obligations;

3. ASIC is no longer satisfied of the matter that the licensee's Responsible Managers are of good fame and character;

4. a banning or disqualification order is made against the licensee;

5. a banning or disqualification order made against a representative, where ASIC considers the representative's ongoing involvement with the licensee will

significantly impair the licensee's ability to meet its obligations. 

 

ASIC may also cancel a licence where a licence was granted based on false information or where relevant information was not provided at the time of

application. 

Directors & Officers
Directors and officers of Australian financial services (AFS) licensees have numerous responsibilities and duties at common law and within relevant legislation.

Each director or officer could face the prospect that they may be personally financially liable, if a breach of these duties occurs. Claims against directors and

officers can be brought by a wide range of stakeholders, which include creditors, shareholders/members, consumers, liquidators and numerous regulators.

These circumstances increase the risk that a director or officer faces.

The Corporations Act contains numerous provisions under which directors and officers have personal liability, and includes section 180 on care and

diligence, section 181 in relation to acting in good faith, and sections 182 and 183 for improper use of position and information.

There are also those sections that relate to the provision of financial services under which personal liability can occur, which includes parts of

sections 1041A and 1043(2) that relate to market misconduct and other prohibited conduct in financial products and financial services and section 1041H on

misleading or deceptive conduct.

These provisions can also lead to general civil liability, pecuniary penalties and compensation orders and, in some instances, criminal liability.

An officer of a corporation is defined below and includes:

A director;

A secretary; 

A receiver or manager of the corporation;

An administrator of the corporation;

A liquidator of the corporation; or

A trustee of the corporation;
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In addition, the list below provides information about those who may be considered to be an officer of a corporation:

a person involved in the decision making process which affects its business;

a person that can significantly affect the business's financial standing; or if the other directors are accustomed to act in accordance with that person's

instructions or wishes. 

 
What protections are available?
A directors and officer's policy can protect against a claim that is made whilst the director or officer acts in their capacity.

There are numerous things to consider which include:

the rights of access and indemnity for directors and officers provided in the Corporations Act;

the rights in favour of the director and officers contained in the constitution of the company itself;

the terms of appointment or engagement (which will vary and depends on whether the individual is an executive director or non-executive director);

the terms of any insurance held by the company (which could include directors' and officers' insurance); and

an agreement (usually in the form of a deed) of access and indemnity with the company (and, if appropriate, with its parent).

 

Directors' and Officers' Insurance is intended to protect a company and its insured directors and officers from both liability and the associated legal costs and

expenses that may result from a wrongful act or omission that is committed, or allegedly committed, by an insured director or officer as a result of the

management of the company's affairs.

Once insured the individual can then undertake their role without concern for personal liability, subject to certain terms. Without cover they would be left to rely

on their contract with the company (usually an executive contract) or rights under the Corporations Act or any indemnity provided under the company

constitution.

Directors' and Officers' insurance will typically cover any 'loss' that arises out of claims made against the insured person as a result of any actual or alleged

wrongful act. A wrongful act is generally an act of alleged breach of duty, breach of trust, neglect, error, misstatement, misleading statement, omission or

breach of warranty or authority.

Not all risks or liabilities are covered either in the policy terms, or because of their action or inaction and by the operation of law; and there may be specific

exclusions for other activities that may directly impact on the core business of the AFS licensee. Sections 199B and 199C of the Act are examples of

exclusions, they prohibit a company to provide Directors' and Officers' insurance in cases of:

wilful breach of duty;

misuse of directors' information or position; and

wilful breach of good faith.

 

It is important to carefully read the terms of the policy, and to especially note the policy exclusions.

Cover for Directors and Officers of the licensee may also be incorporated into the Licensee's Professional Indemnity insurance policy.

Compensation Arrangements Disclosure/Duty of Disclosure
 
Compensation Arrangements Disclosure
A licensee's Financial Services Guide is required to contain information pertaining to the following;

That a PI policy is in place; and

Explain whether the PI policy will cover claims in relation to the conduct of representatives/employees who are no longer engaged by the licensee.
 
Duty of Disclosure:
No matter what the type of insurance, it is crucial that you answer every question asked by the insurer when filling out your application for insurance. To the

best of your ability you should answer accurately, without any attempt to evade a question or disguise the truth. This is called your 'duty of disclosure'. 

If you do not answer fully and accurately, the insurer may be entitled to refuse any claim you make.
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Professional Indemnity Insurance Index
Compensation Arrangements 

Professional Indemnity (PI) Insurance – Licensee 

Who should be covered by your PI policy? 

What activities are to be covered? 

Minimum Requirements

Procedure for Arranging Professional Indemnity Insurance 

Professional Indemnity (PI) Insurance - Authorised Representative

Professional Indemnity Insurance
Section 912B of the Corporations Act prescribes that if a financial services licensee provides a financial service to retail clients, the licensee must have

arrangements for compensating those persons for loss or damage suffered because of breaches of the relevant obligations under an AFS Licence by the

licensee or its representatives. 

Compensation Arrangements 
Section 912B of the Corporations Act prescribes that if a financial services licensee provides a financial service to retail clients, the licensee must have arrangements for
compensating those persons for loss or damage suffered because of breaches of the relevant obligations under an AFS Licence by the licensee or its representatives.

Licensees who provide financial advice to wholesale clients and Licensees who are regulated by APRA are exempt from the compensation requirements.

Regulation 7.6.02AAA(1) provides that compensation arrangements as required by s91 2B must be adequate having regard to the following factors;

The maximum liability that has the potential to arise through the licensees membership with an external dispute resolution scheme as required

through s912A; and

The relevant considerations in relation to the financial services business including;

Volume of business;

Number and kind of clients;

Kind or kinds of business; and

Number of representatives.

 

Through Regulatory Guide 126: Compensation and insurance arrangements for AFS Licensees, ASIC sets out the two forms of compensation arrangements;

Professional indemnity insurance; or

Alternative arrangements approved by ASIC. 

Professional Indemnity (PI) Insurance – Licensee
Professional Indemnity insurance indemnifies insured persons against damages awarded against them by a Court or from an approved negotiated settlement,

in relation to an act, error or omission in the conduct of their business, which breached the professional duty of care owed. It also covers the costs and

expenses of defending claims of negligence on their part or the part of a party acting on their behalf.

Professional Indemnity insurance provides essential financial protection for licensees and professional advisers. It is essential, not only for valid claims, but

more importantly, for the cost of defence of allegations of professional negligence.

Clients see any person who provides advice or offers services in a professional capacity, as an expert. In these times of high consumer awareness, clients will

not hesitate to pursue a claim if they feel they have received sub-standard service. The need for Professional Indemnity insurance has never been

greater. Without appropriate insurance, the financial security of a business is threatened.

The following information is a guide only and will provide you with a basic understanding of the professional indemnity insurance issues. We strongly

recommend you discuss your individual requirements with a general insurance broker specifically qualified in this area along with your legal advisers.

 
Professional Indemnity Insurance Philosophy
As an Australian financial services (AFS) licensee, the licensee should take the prudent action of arranging for comprehensive professional indemnity

insurance as a licensee and for the activities of its Authorised Representatives that fall within their authorisation. 

As an AFS licensee, the licensee is fully liable for all of its Authorised Representatives' activities, even those that are undertaken outside of their authorisation.

As a result, you may request that your Authorised Representatives are required to maintain individual professional indemnity insurance coverage in addition to

the licensee's. This coverage is to protect the interests of your AFS licence should an Authorised Representative deliberately operate outside of their

authorisation or in order for contribution to be sought where an Authorised Representative's actions have resulted in a claim. 

Who should be covered by your PI policy?
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It is imperative that all relevant parties be listed as 'the insured' to ensure adequate coverage in the event of any claims.

The following parties should be listed as 'the insured' on the Certificate of Currency schedule:

The licensee (full legal name) with any associated licence numbers;

Any trading names/entities authorised to act on the licensee's behalf; 

All authorised representatives (individually) with reference to ex-authorised representatives for run-off cover;

Any services or holding companies associated with the activities of the licensee; and

All directors and officers of the licensee and associated entities for who cover is required.

What activities are to be covered?
It is very important that the policy covers all of the activities of the licensee and its representatives. The following should be listed on the Certificate of

Currency:

Activities of an Australian financial services licensee with stated authorisations and its representatives; and if applicable

Activities associated with the provision of advice with regard to any financial product/scheme/strategy or arrangement by the licensee or its

representatives.

 

The current Financial Services Guide should be submitted with the application to the insurer to ensure that the insurer is fully aware of the depth of the

services provided. It should be obtained in writing (either as an amendment or as part of the schedule) that all of the services listed in the guide are covered by

the policy.

Insurers may also request the following information;

A CV for each partner, principal, director and in some cases, Authorised Representatives;

A sample Statement of Advice including all relevant disclosures;

A copy of the Approved Product List;

A copy of the Complaints Register for the past 12 months (if operating)

Details of the risk management procedures; and

A copy of the most recent external Licensee audit (if operating). 
 

Minimum Requirements
In order for the professional indemnity insurance arrangements to be considered adequate for, it must satisfy the following minimum requirements; 

 
Amount of Cover
The level of cover must include a reasonable estimate of retail clients' potential losses, but at a minimum of $2 million for any one claim and in the aggregate.

The amount of cover should be equal to actual or expected total revenue for financial services up to a maximum limit of $20 million.

Other business activities covered by the PI insurance and the geographical dispersion of any representatives of the Licensee may impact on the amount of

cover required in order to ensure the minimum amount of cover for financial services is met. 

Licensees are expected to have working papers and maintain appropriate records that demonstrate their assessment of their initial and ongoing PI Insurance

needs. 

 
Scope of Cover
The policy must provide cover for loss or damage suffered by retail clients due to breaches of obligations under Chapter 7 of the Corporations Act by the

licensee or its representatives in respect to all financial services and products provided to retail clients under the AFS licence.

Specifically, the following must be covered within the arrangements;

Fraud, dishonesty and infidelity by directors, employees and representatives of the Licensee

Negligence and other misconduct by directors, employees and representatives of the Licensee.

Liability under the licensee's external disputes resolution scheme.
 
Terms and Conditions of Cover
Licensees are required to consider whether any terms and exclusions included within the PI insurance arrangements effectively alter the performance of the

policy which renders the policy as not satisfying the minimum requirements as set out in Regulatory Guide 126.

For example, exclusions which render advice provided to retail clients on products outside the Approved Products List as outside the scope of the policy

should be considered in light of the licensee.

Procedure for Arranging Professional Indemnity Insurance
To arrange for professional indemnity insurance coverage for the licensee, the following steps are to be undertaken;

1. Conduct the Initial Assessment Procedure to determine what PI requirements you have.

2. Liaise with your broker or insurer to obtain quotes and details of policies available.

3. Complete the Application Form as supplied by the insurer or broker and request appropriate cover extensions.

4. Attach a copy of the Financial Services Guide and any other information as requested by the insurer.
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5. Once cover has been offered, review the schedule and policy to ensure that they meet all of the requirements. If there are any areas that are not clear

or completed in full, request the insurer (not broker) to provide in writing that cover is, in fact, in place. 

 
Amendments
Throughout the year, as authorised representatives are appointed or terminated, the insurer should be notified in writing. An amended Certificate of Currency

is to be issued by the insurer annually;

1. Review your PI policy in place and consider any changes to your business; and

2. Ensure PI arrangements are renewed as required 

Professional Indemnity (PI) Insurance - Authorised Representative
As an AFS licensee, you may require your authorised representatives to maintain individual cover. This is common practice amongst licensees who allow

authorised representatives to operate their own businesses under their licence. We recommend you seek independent legal advice to ascertain what the best

solution is for your licence. The following section deals with this area. 

 
Who should be covered by the Authorised Representative’s policy?
The following parties should be listed as the insured on the Certificate of Currency schedule:

The authorised representative;

Any trusts/companies utilised by the licensee in their capacity as a representative. 
 
What should the policy cover?
In essence, the nature of this policy is to protect the interests of the licensee against authorised representatives acting outside of their authorisation or to

provide contribution should a claim be made because of an authorised representative's action/s.

As the authorised representative is acting on behalf of, and in the capacity of the licensee, the PI insurance requirements are generally the same, and

therefore must meet the minimum requirements as set out in Regulatory Guide 126. It is the licensee's responsibility to ensure that any PI arrangements taken

out individually by the authorised representatives to provide cover for the financial services provided on behalf of the licensee is adequate.

 
Procedure for Arranging Professional Indemnity Insurance
Authorised Representative Professional Indemnity insurance is to be reviewed on an annual basis:

1. A copy of an authorised representative's policy is to be requested prior to their appointment as an authorised representative to ensure that it is

appropriate.

2. The policy is then to be reviewed on its anniversary date in line with the requirements set down by the licensee. 
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Complaints Index
Complaints Handling 

International Standard for Complaints Handling ISO 10002-2006

External Dispute Resolution Schemes 

ASIC Approved External Dispute Resolution Schemes 

Which scheme should you be a member of? 

What Constitutes a Complaint?
A complaint is an expression of dissatisfaction conveyed to an organisation about a product, advice or service offered or provided, or the complaints handling

process itself, coupled with a request to remedy the problem is either explicitly or implicitly expected. A complaint may be made orally or in writing.

A complaint is not:

A general enquiry e.g. the client is following up certain information or seeking further information;

An expression of dissatisfaction about matters which are outside of the control of the licensee or representative e.g. equity market circumstances;

or

A dispute e.g. a complaint that has not been resolved despite attempts by all parties concerned. A complaint should be categorised as a dispute if

it is still unresolved for more than a reasonable period.

Complaints Handling
If you provide financial services to retail clients you are obligated under s912A (1) (g) to have a dispute resolution system.

The requirements of the dispute resolution system are stated at s912A (2).

The licensee must have a dispute resolution system that consists of:

internal dispute resolution procedures that comply with standards and requirements made or approved by ASIC and that cover complaints made

by retail clients about the financial services provided or the complaints handling process itself; and

membership of one or more external dispute resolution schemes approved by ASIC that covers, or together cover, complaints made by retail

clients in relation to the financial services provided.
 

'Retail clients' are defined in defined in s761G and related regulations.

942B (2) (h) requires that the Financial Services Guide presented to retail clients contain information about the dispute resolution system and how that system

may be accessed.

ASIC sets out its expectations for dispute resolution systems in Regulatory Guide 165 [RG 165] Licensing: Internal and external dispute resolution.

ASIC expects that your internal dispute resolution must contain the essential elements from Section 2 of ISO 10002-2006: Complaints handling.

External dispute resolution schemes must be approved by ASIC. A list of approved schemes is published on the ASIC site.

A single client complaint can be the cause of major disruption and damage if the licensee, its representatives and staff are not adequately prepared.

Complaints commonly received by financial services organisations include: 

Disclosure of fees and commissions;

Disclosure of risk involved with investments;

Lack of explanation regarding product and recommendations.
 

Wherever possible, you should seek to resolve complaints directly with your clients through your internal dispute resolution procedures. It is better for all

parties that a complaint is dealt with at the earliest possible stage.

The cost to an organisation of an inappropriately handled complaint can be both financial and non-financial. The complaint, if handled poorly, can lead to a

dispute. Potential costs can include:

adverse publicity that may impact on future revenue;

unnecessary stress on staff members;

breaches of statutory and regulatory requirements; and

costs incurred in the event of a court case. 

International Standard for Complaints Handling ISO 10002-2006
ASIC expects that licensees will have an internal dispute system that contains the elements of ISO 10002-2006. Detailed below are the elements and

recommended operating procedure to meet the expectation. 

Commitment
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The licensee must be committed to the efficient and fair resolution of complaints throughout the organisation. It is important to recognise that a client has

recourse to a complaints system at any time they feel that they have not received appropriate service or advice from the licensee and/or its representatives.

In order for a complaints handling system to be effective, all participants of the licensee, including management, staff and representatives need to be

committed to its implementation and maintenance. In practice, this means that all personnel are to respond positively to complaints and are to acknowledge

that the licensee respects the rights of a client to complain and welcomes client feedback - positive or negative.

Commitment can be demonstrated by:

ensuring all relevant staff are aware of, and educated about, Internal Dispute Resolution (IDR) procedures;

ensuring that adequate resources are allocated to IDR; and

implementing management systems and reporting procedures to ensure timely and effective complaints handling and monitoring.
 

Objectivity
A complaints handling process shall recognise the need to be fair to both the complainant and the organisation or person whom the complaint is made by. The

process should allow adequate opportunity for both parties to make their case.

Wherever possible, a complaint should be investigated by staff not involved in the subject matter of the complaint.

 

Resources
The licensee should ensure that the complaints handling process operates effectively and efficiently. Appropriate resources need to be allocated by the

licensee in the management of the dispute resolution process. It is also essential that all relevant staff are aware of the licensee's dispute resolution process.

Resources also include relates to documentation of complaint, specialist support, finances and resources to provide assistance to complainant, where

required. 

 

Visibility
Clients must be made fully aware of the existence and method of accessing a licensee's complaints handling system. All representatives are required to

provide a Financial Services Guide to retail clients. This should contain the following information in relation to complaints handling:

The name, position and telephone number of the contact person within your organisation to whom the complaint should be addressed to

Whether the complaint should be made orally or in writing in the first instance

If the complaint is not resolved to the client's satisfaction, what recourse is available to the client

Contact details of the appropriate external dispute resolution scheme.
 

Accessibility
Complaints can be received via various methods of communication. Complaints can be received by letter, telephone, email, facsimile or in person to a member

of staff. The licensee should have simple and accessible arrangements for making complaints.

Complaints do not need to be in writing and, in some cases, insisting that complaints are in writing can be a disincentive to the complainant. However, it is

recommended that all complaints, once received, are confirmed formally in writing (written either by the complainant or on behalf of the complainant by the

Complaints officer) and signed by the client. This protects the licensee from the potential of the complaint to change in scope during the resolution process.

 

Responsiveness
The complaints handling procedure should have clear response times for dealing with complaint and the complainant should be made aware of these

response times to better manage their expectations. As a general rule, the receipt of a complaint should be acknowledged immediately or where it is not

possible, as soon as possible. 

Complaints shall be dealt with quickly and complainants treated courteously. Documented procedures should include clear response times for dealing with a

complaint. ASIC considers that a complaint should have been responded to in detail within 45 days as a maximum. However further reference to your

individual external dispute facility should be undertaken. Where a final response could not be given to the client within 45 days, the status of the complaint

should be given to the complainant, along with the reasons for the delay, notifying them of their right to complain to an ASIC-approved EDR scheme, and the

EDR scheme's contact details. 

Where complaints resolved within one business day, the licensee does not need to apply the full IDR process. However, ASIC encourages the application of

the full IDR process where possible to promote continual improvement.

 

Charges
ASIC considers that:

Material explaining the internal dispute resolution procedures should be provided free of charge to complainants, and

Complainants should not have to pay to access the complaints handling process.
 

Collection of information and confidentiality
There shall be appropriate systematic recording of complaints and their outcomes. The record keeping system needs to be secure to ensure complainant

confidentiality. In certain circumstances, ASIC may require the Licensee to produce Complaints information and therefore records of complaints handling must

be kept in an accessible form. 

The complaints register should also be maintained as it is a useful means of tracking compliance issues or risks.
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Analysis and evaluation of complaints
All complaints should be classified then analysed to identify systemic, recurring and single incident, problems and trends. Where the complaint has also

resulted in a breach, licensee needs to ensure that the breach reporting requirement is met.

 

Accountability
Reports about complaints should be prepared for the Board. The reports should also include the actions taken and decisions made in respect of complaints.

These reports may also be needed for inspection by ASIC in certain situations, for example during surveillance.

 

Continual improvement
The continual improvement of the complaints handling process and the quality of products and services is an ongoing objective of the licensee. Regular review

of the internal dispute resolution process is undertaken to identify areas for improvement.

 

Customer-focused approach
The licensee should adopt a customer-focused approach by being helpful, user-friendly, open to feedback and demonstrating commitment to resolving

complaints by its actions.

External Dispute Resolution Schemes
What is an External Dispute Resolution Scheme? External dispute resolution schemes assist retail clients in the resolution of complaints if the internal dispute

process has been unsatisfactory. 

Not all complaints can be heard by external dispute resolution schemes. Whether a complaint by a retail client can be heard will depend on the scheme's

terms of reference. The terms of reference will specify the types of financial services and products the scheme will adjudicate on and the dollar limits of the

claim if financial loss is involved.

ASIC Approved External Dispute Resolution Schemes
The following schemes have been approved by ASIC:

Financial Ombudsman Service (FOS)
FOS deals with complaints about financial services providers including general or life insurance brokers, funds managers, investment advisers and planners,

stockbrokers and some superannuation providers.

Contact FOS on 1300 780 808 (local call rate)

Email: info@fos.org.au

Website: www.fos.org.au

Note: On 1 July 2008 the Banking and Financial Services Ombudsman (BFSO), Financial Industry Complaints Service (FICS) and the Insurance Ombudsman

Service Limited (IOS) merged to become the national Financial Ombudsman Service (FOS).   The Insurance Brokers Dispute Limited (IBD) merged with FOS

effective 1 January 2009.

 

Credit and Investments Ombudsman  (CIO)
CIO deals with complaints primarily about individuals and companies that operate in the credit industry and are members of the scheme. In recent years they

have shifted to also encompass providers of financial services. (Formerly called the Credit Ombudsman Service Ltd and the Mortgage Industry Ombudsman

Service)

Contact CIO on 1800 138 422

Fax: (02) 9273 8455

Website: www.cio.org.au

Email: info@cio.org.au

 
Superannuation Complaints Tribunal
The Superannuation Complaints Tribunal (SCT) is an independent tribunal set up by the Commonwealth Government to deal with complaints about

superannuation funds, annuities and deferred annuities, and retirement savings accounts.If all of the financial services you provide are covered by the SCT,

you do not have to join an approved external dispute resolution scheme.

Contact the SCT on 1300 884 114 (toll free)

Fax: (03) 8635 5588

Email: info@sct.gov.au

Website: http://www.sct.gov.au 

Which scheme should you be a member of?
You must ensure that the external dispute resolution scheme covers all services to retail clients.

In most cases Financial Ombudsman Service (FOS) membership is the most appropriate as it now also pertains to general and life insurance brokers

(formerly serviced separately through IBD).
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Identification & Promotional Material Index
 
How & What to Disclose
 
Restrictions on Words and Expressions
 
Authorised Representatives - Identification & Promotion
 

What identification is required?
Legally, a licensee is responsible for the providing entities' activities. The term 'providing entity' refers to the party that provides the financial service and will

generally be either the Licensee itself or an Authorised Representative of the Licensee. In the event that a client claim arises, it is the licensee who will

ultimately be held accountable to make any required redress. Since this overall responsibility lies with the licensee, clear identification as to who the licensee is,

is required in business documents provided to clients (RG 175. 35). If the providing entity is an Authorised Representative it is required that not only their

contact details are included in business documents but that the Licensee details are also provided. 

ASIC considers it important for investor protection that the providing entity clearly disclose to clients whether they act in a representative capacity and that they

identify their Licensee. This disclosure must be clear. S942C(2)(a)(c). 
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How & What to Disclose Index
What and how to disclose capacity and Licensee identification 

Which documents require disclose of the providing entity and identification of the Licensee 

Licensee number identification 

Licensee's business name and logo 

Misleading information

Business name and logos
It is common practice for both Licensees and the providing entity (if acting as an Authorised Representative) to have registered business names. The use of

these names in business documents needs to be addressed carefully to ensure that clear identification of who the Licensee and the providing entity (if acting

as an Authorised Representative) is and that the capacity of the providing entity is easily identifiable by clients. 

What and how to disclose capacity and Licensee identification
The Corporations Act and the Australian Securities & Investment Commission have set standards, which must be complied with when business documents are

used by the providing entity. The business documents should include the following: 

1. a statement that sets out the name and contact details of the providing entity;

2. a statement that sets out the name and contact details of the authorising licensee, or of each of the authorising licensees;

3. a statement that the providing entity is the authorised representative of that licensee or those licensees (if applicable);

4. the materials should not create the impression that the providing entity (if an authorised representative) conducts an AFSL business in their own right;

and

5. the content of the materials should not confuse or mislead to clients.

 

In practice, this means that the following information should be incorporated into promotional material. This information should be provided in a format that is

informative and does not mislead.

1. full name and business address of the Licensee and providing entity (if they act as an authorised representative of the Licensee).

2. the providing entities status as an 'authorised representative' of the Licensee.

3. the type of licence held e.g. Australian Financial Services Licence & No.

 

Failure to identify the AFS licensee in business documents connected to the provision of financial services may mislead consumers and result in a breach

of s911C of the Corporations Act.

In order to determine whether the exemption from the requirement to hold an AFS licence in 911A(2)(a) applies, you need to consider whether you are acting

as a principal or as a representative of a principal. The exemption applies only if you are acting as a representative of a principal.

The following factors are general indicators that you may be acting as a principal and not as a representative:

If your conduct is not monitored and supervised by someone else;

If you hold out that you are a principal;

If your conduct is not covered by anyone else's compensation arrangements (e.g. professional indemnity insurance); and

If client assets are held in an account in your name.
 

Which documents require disclose of the providing entity and identification of the Licensee
RG 36.47 - Provided the representative discloses that they act as a representative of a licensee (and not as the principal); and the licensee for whom they act

has been clearly disclosed, it will not be considered that the representative has held themselves out to be the principal when they place their own name on

business documentation (such as letterhead, business cards and promotional material).

Promotional material may include:

advertising via magazines, newspapers, radio, television or websites;

product brochures and promotional fact sheets;

direct mail (e.g. by post, facsimile or email);

telemarketing activities (e.g. telephone calls made by call centres);

written correspondence, emails and telephone calls;

client newsletters;

sales aids; and
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presentations to groups of individuals; and tip-sheets.
 

Licensee number identification
In addition, s912F requires that whenever a financial services licensee identifies itself in a document of a kind specified in the regulations in connection with the

provision of financial services, that the document must include the licensee's number. 

7.6.01C(1) [Specified documents] 

For subsection 912F(1) of the Act, the following documents are specified:

a) a Financial Services Guide described in Division 2 of Part 7.7 of the Act;

(b) a supplementary Financial Services Guide described in Division 2 of Part 7.7
of the Act;

(c) a Product Disclosure Statement;

(d) a supplementary Product Disclosure Statement;

(e) a Statement of Advice described in Division 3 of Part 7.7 of the Act;

(f) an application form for an application under section 1016A of the Act;

(g) a document containing information required by regulations made under
section 1017DA of the Act;

(h) a document prepared for section 1017B of the Act, to notify a person of
changes and events;

(i) a Replacement Product Disclosure Statement.

Licensee's business name and logo
If a Licensee has a registered business name, the providing entity may include the business name and/or logo in a business document if:

1. the Licensee's legal name is also stated;

2. the business name is clearly stated to be the trading name of the Licensee(e.g. ABC Pty Ltd trading as XYZ ); and

3. it is done in such a way that it is not likely to confuse or mislead clients as to the identity of the Licensee.

Misleading information
A person must not engage in conduct, in relation to a financial product or a financial service that is misleading or deceptive or is likely to mislead or

deceive, CA s1041H and s1041K. Information regarding identity could be regarded as being presented in a manner which is misleading and/or in breach of the

duty to perform efficiently, honestly and fairly if:

1. there is potential uncertainty about the identity of the providing entity or the capacity in which the providing entity is acting;

2. the providing entity is not described as 'an Authorised Representative' of the Licensee;

3. the information leaves doubt as to the identity of the Licensee or the type of licence it holds. 
 

If a providing entity fails to clearly disclose their capacity and the identity of their Licensee, the Australian Securities & Investment Commission may take action

under CA s915C and CA s915E.

The Australian Securities & Investment Commission may revoke or suspend the licence of the relevant Licensee or it may issue a banning order against the

providing entity.
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Restriction on certain words and expressions
 
Be Careful About What You Say
This section deals with important aspects of obligations regarding disclosure to the client and sales practices, namely restrictions on the use of 'independent'

and similar terms.

The Corporations Act imposes restrictions on the use of certain words or expressions by financial services providers, in relation to carrying on a financial

services business or providing a financial service. 
 

In particular, as determined in CA s923A(5):

(a)      reference to a restricted word or expression is a reference to:

      (i)   the word independent, impartial or unbiased; or

      (ii)  any other word or expression specified in the regulations as a restricted word or expression; or

      (iii) any other word or expression (whether or not in English) that is of like import to a word or expression; and

 

(b)      reference to a word or expression being assumed or used includes a reference to the word or expression being assumed or used:

      (i)   as part of another word or expression; or

      (ii)  in combination with other words, letters or other symbols.

 

A person contravenes CA s923A if:

(a)    (i)   the person carries on a financial services business or provides a financial service (whether or not on behalf of another person); or

        (ii)  another person (the provider) provides a financial service on behalf of the first person; and

        (iii) the first person assumes or uses, in this jurisdiction, a restricted word or expression in relation to that business or service.

 

However, it is not a contravention of CA s923A for a person to assume or use a restricted word or expression if the providing entity does not receive any of the

following:

(b)   (i)   commissions (apart from commissions that are rebated in full to the person's clients);

       (ii)  forms of remuneration calculated on the basis of the volume of business placed by the person with an issuer of a financial product; and

       (iii) other gifts or benefits from an issuer of a financial product which may reasonably be expected to influence the person.

 

It is also an offence under s923B for a person to use the words 'stockbroker' or 'sharebroker'; 'futures broker'; 'insurance broker' or 'insurance broking';

'general insurance broker'; 'life insurance broker'; or any other expression prescribed by the regulations, in relation to a financial services business or provision

of financial services, unless the user of that word is authorised or assume or use that word or expression under the conditions on its Australian financial

services licence: s923B(1).

ASIC may only impose a condition on an Australian financial services licence authorising a person to assume or use the expression 'stockbroker' or

'sharebroker' if that person can, under its licence, provide a financial service relating to securities and is a participant in a licensed market whose licence

covers dealing in securities: s923B(3)(a). ASIC may only impose a condition authorising the use of the term 'futures broker' if a person can, under its licence,

provide a financial service relating to derivatives and is a participant to a licence market whose licence covers dealings in derivatives: s923B(3)(b).

ASIC can only impose a condition authorising the use of the expressions 'insurance broker' or 'insurance broking', 'general insurance broker' or 'life insurance

broker' if the person can, under its licence, provide a financial service relating to contracts of insurance, contracts of general insurance or contracts of life

insurance respectively and in providing that service, the person acts on behalf of intending insureds: s923B(3)(c)-(e).

 
Danger Words –What They Are and Why You Should Avoid Them
The terms 'misleading or deceptive' are not defined in the Corporations Act. While these concepts have, in effect, created their own jurisprudence in the law

relating to their effect particularly in the area of trade practices, there is little Australian case law on their meaning. The most appropriate meaning for the word

'deceive' in the Oxford Dictionary is: 'To cause to believe what is false; to mislead as to a matter of fact, to lead into error, to impose upon, delude, take in...'.

The most appropriate definition in that dictionary for the word 'mislead' is: 'To lead astray in action or conduct; to lead into error, to cause to error.

Intention or the state of mind of the maker of the statement or representation is not relevant to the question of whether that statement or representation is

misleading or deceptive under s52 of the TPA; the effect of the statement is judged by the effect or likely effect on the persons to whom it is directed. Even

though a person acts honestly and reasonably, they may nonetheless engage in conduct that is misleading or deceptive.

Some words are more likely to mislead than others. For example:

Free – is it really free or is the cost disguised with another price? The word 'free' is very attractive to clients and should be used unambiguously. Don't
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claim a service is 'free' or 'costs zero dollars' if that is not correct.

Introductory offers – if certain features or offers are only available for a limited time or trial period, the client should not have to arrange for

disengagement once the trial period ends.

Cheaper - cheaper than what or whom? 
Cheapest – it is always dangerous to claim you are the cheapest. Your competitors can undercut you at any time.

Conditions apply – this is not some magical phrase that will fix any misleading statement. You must state what the principal conditions are.

Save/savings – are your customers really saving? Compared to what? Is the comparison relevant? Are there important qualifications or assumptions

you should mention? 
Guaranteed cheaper – are you prepared to stand by this, no matter how your competitors respond?

 

The effect of the conduct as a whole is the most important consideration in analysing a potential breach of s 52 of the TPA in order to determine whether the

conduct, in all the circumstances, conveys an impression which is likely to mislead or deceive. Consider:

Making sure any danger words have been used appropriately.

Ensuring all claims are correct and current and that you can substantiate each of them.

Having any claims checked by someone with special knowledge if necessary.

Including all important facts about your product or service or you are offering.
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Business name and logos
It is common practice for both Licensees and the providing entity (if acting as an Authorised Representative) to have registered business names. The use of

these names in business documents needs to be addressed carefully to ensure that clear identification of who the Licensee and the providing entity (if acting

as an Authorised Representative) is and that the capacity of the providing entity is easily identifiable by clients.

Authorised Representative's business name and logo
An Authorised Representative may have their own registered business name or alternatively they may be the director of companies which have a registered

business name. The Australian Securities & Investment Commission has taken a flexible approach to the use of these business names and has set some

guiding principles for their use. 

The Australian Securities & Investment Commission considers that an Authorised Representative may use their own registered business name in business

documents when:

a) the use of that name does not create the impression that the Authorised Representative is conducting a business in their own right (i.e. acting as a

Licensee); and

b) the display of the business name is not confusing or misleading to clients.

 

Identification requirements for Authorised Representatives
The term 'business document' includes letterheads, Financial Services Guide, Adviser Profile and Statements of Advice as well as any promotional material

relating to a financial service and includes material provided using electronic transmissions (e.g. the Internet) but exclude minor documents such as 'with

compliments' slips. 

See Regulatory Guide 36: Licensing: Financial product advice and dealing

It is also important to ensure that the documentation is not confusing or misleading to consumers.  

Where an Authorised Representative has more than one Licensee
Where an Authorised Representative has more than one Licensee the Authorised Representative must disclose information that clearly states the name and

contact details of the authorising licensee, or of each of the authorising licensees; and that the providing entity is the authorised representative of that licensee

or those licensees. 
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Who is a Representative Index
Authorised Representative 

Responsibilities of Representatives 

Obligations imposed on Representatives 

Sub-authorised Representative 

Binder Arrangements

Who is a Representative
The definition of 'representatives' under the Corporations Act covers all persons who act on behalf of the licensee. 

They can include people who are:

internal to the organisation(i.e. personnel and directors); and/or

external to the organisation(i.e. authorised representatives authorised to act on the organisations behalf).

 

In particular, CA s910A of the Corporations Act 2001 defines 'representative' of a licensee as:

an authorised representative of the licensee; or

a personnel or director of the licensee; or

a personnel or director of a related body corporate of the licensee; or

any other person acting on behalf of the licensee. 

Authorised Representative
For a person to be an authorised representative, they must be authorised under s916A or s916B to provide financial services on the organisations behalf. A

financial services licensee may give a person or body corporate a written notice that authorises them, to provide financial services on its behalf. 

This authorisation may cover all the services covered by the licensee's licence or may be limited to specified services. An authorisation cannot be given

beyond the licensee's services. s916A(2)  

An authorisation may be revoked at any time by the licensee when written notice is given to the authorised representative. s916A(4)

A natural person 'authorised representative' may not authorise another individual. A body corporate 'authorised representative' may authorise an individual

provided this has been consented to by the licensee.

Licensees' AFS Authorised Representatives may be individuals or businesses and are often just called Authorised Representatives. If an Authorised

Representative is a business, each director or personnel of that business who offers or advises about financial products must hold a separate authorisation to

represent the licence holder.

An individual can be the authorised representative of 2 or more licensees but only under the following conditions (S916C):

each of the licensees has consented to the person also being the authorised representative of each of the other licensees; or

each of those licensees is a related body corporate of each of the other licensees.
 

A licensee cannot be the authorised representative of another financial services licensee (S916D).

Cross-endorsement is the practice whereby insurance companies consent to insurance agents who act for a number of insurance companies being the

authorised representative for each insurer.

The joint and several liability of financial services licensees for the conduct of their authorised representatives does not apply where the authorised

representative is cross-endorsed in relation to different kinds or sub-classes of financial product by each licensee.

Licensees are responsible for the conduct of their representatives, even where a representative acts outside their authority (except where the lack of authority

is prominently disclosed to the client). Licensees are also liable for any loss or damage suffered by clients as a result of a representative's conduct.

Licensees must take all reasonable steps to ensure that their representatives comply with the financial services laws, as well as to ensure that their

representatives are adequately trained and competent to provide financial services. Licensees must also have adequate resources to carry out supervisory

arrangements. Licensees must train, supervise and monitor their representatives.

Responsibilities of Representatives
The following is a summary of the responsibilities of a representative.

A Representative must:

hold a valid authorisation from their licensee S916.

must provide a Financial Services Guide to a retail client at the earliest possible time prior to the provision of any
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recommendations S941, S942C (S941A, S941B, S941C, S941D, S941E, S941F). An FSG must be provided if the client is likely to engage the

'providing entity' (in this case the authorised representative), in the actual provision of financial services. In the event that an FSG cannot be

provided immediately, the provider must issue a statement stating the main components of the guide and other information specific to the client.

The actual FSG must be provided within 5 days of the date of issue of the statement or earlier.

give advice in the best intersests of their clients S961B. The ASIC Act 2001 (Cth) ('ASIC Act') states that there exists an 'implied warranty' in any

contractual nature which involves the supply and procurement of financial services between the provider and the client. As unsatisfied clients are

likely to sue the providers, S961B acts as a defence provided the authorised representative meets all these requirements set out in that section

(see further below in respect of the 'Safe Harbour Steps'.

disclose commissions, fees and other benefits received in connection with recommendations whether orally or written S947B. 

Obligations imposed on Representatives
The primary obligation to ensure compliance with the financial services regulations is imposed on licensees, who are responsible for the conduct of their

representatives. However, some obligations in the law may apply directly to representatives; some of these include but are not limited to:

financial services disclosure obligations where the representative provides financial services;

some product disclosure obligations

the consumer protection provisions of the ASIC Act and

to act in the 'best interest' of the retail client when providing personal advice to them.
 

The Licensee has imposed these obligations plus additional responsibilities on its authorised representatives. Any non-compliance with representative's

obligations or authorised representative's responsibilities will result in the revocation of their authorisations.

A licensee has a broad obligation to ensure financial services are provided efficiently, honestly and fairly and to ensure that representatives are trained and

competent to provide financial services.

Under the law, financial advisers are required to know their clients and recommend appropriate investments that match their clients' current financial

circumstances, future financial needs, and their attitude and tolerance for risk.  Clients must recieve advice that is in their best interest so that they

are placed in a better position by taking that advice. Failure to do so would potentially constitute a breach of a licensee's general obligation to provide financial

services efficiently, honestly and fairly. There may also be a breach of the obligation to monitor and supervise representatives to ensure they comply with the

financial services law.

Financial advisers may be the subject of a banning order if their conduct has caused the non compliance and/or they have failed in the performance of their

duties to comply with the Corporations Law. 
 

Sub-authorised Representative
Any authorised representative (however structured) appointed by a licensee is permitted to 'sub-authorise' an individual to provide financial services on behalf

of the licensee. This therefore permits sub-authorisation by authorised representatives structured as partnerships, trusts or sole traders. However, sub-

authorised individuals will not be able to further sub-authorise. 

This practice can only be adopted where permitted by the policies of the Licensee, and where the Authorised Representative has been enabled by their

Licensee for this facility through ASIC. It should be noted however that the Licensee remains liable for the actions of any sub-authorised individual(s).

 
Binder Arrangements
S916E states that a licensee may be the authorised representative of another services licensee who is an insurer, if the authorised licensee acts under a

binder given by the insurer.

In this circumstance, the authorised licensee is considered to be acting on behalf of the insurer and not the insured.
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Advisory Process Index
 
Retail & Wholesale Clients
 
Types of Advice & Execution Only
 
Financial Services Guide
 
Data Collection & Client Review 
 
SOA & ROA
 
Detailed Basis of Advice - Clients Best Interests
 
Product Research
 
Disclosure
 
Authority to Proceed & Client Records
 
Anti-Money Laundering and Counter-Terrorism Financing
 

Advice
The law recognises that financial advisers may provide factual information, nil advice execution, general advice or personal advice. It is considered prudent to

always assume that the client wants personal advice, unless they advise otherwise. 
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Definition of a Retail Client?
All financial products or financial services are provided to all persons as a retail client unless specific situations apply. The Act lists specific situations where the

presumption does not apply, because of either the nature of the product or the client. These include:

General insurance products

Superannuation products and retirement savings accounts (RSA) products

Services provided to wholesale clients (see definition of a wholesale client) 

Definition of a Wholesale Client?
If a financial product or a financial service provided to a person does not relate to, a general insurance product, a superannuation or a RSA product, the

product or service is provided to the person as a retail client unless one or more of the following situations apply:

High product value: For non superannuation, the product or service will be provided to a person as a wholesale client where the price for
the provision of the financial product (or the value of the financial product to which a financial service relates) is greater than the prescribed
amount. In most cases the prescribed amount is $500,000. The person continues to be classified as a wholesale client throughout the life
of the investment, even where additions are made to the investment below the prescribed amount.
Large business: If the product or service is provided for use in connection with a business, the businesses will be a wholesale client if it
employs at least 100 people and is or includes the manufacture of goods; or 20 people, in all other cases.
Sophisticated investors: For non superannuation a financial product or service will be provided to a person as a wholesale client if a qualified
accountant certifies that the person has net assets of at least $2.5 million; or gross income for each of the last two financial years of at least
$250,000. This exception only applies where the product or service is not provided for use in a business. The renewal period for
accountant's certificates is 24 months.

 

In relation to securities, the licensee may also determine that client's previous experience enables them to assess the relevant product. In order for the

licensee to determine if this exception applies, the licensee must be satisfied on reasonable grounds that the client has previous experience in using financial

services and investing in the relevant financial products that allow the client to assess:

The merits of the product or service

The value of the product or service

The risks associated with holding the product

The client's own information needs, and

The adequacy of the information given by the licensee and the product issuer
 

The licensee must prepare written notes as to the basis or reasons for it being satisfied on reasonable grounds that the client has relevant previous

experience in using financial services and investing in financial products with reference to the factors used to assess and must provide the client with a copy of

the reasons. Each client must sign a written acknowledgment at the time the product or service is provided, that the licensee has:

Not provided the client with a Product Disclosure Statement

Not provided the client with any other document which would be required if the product or service was provided to a retail client (such as a Financial

Services Guide)

No other obligations to the client under Chapter 7 of the Act, in so far as such obligations relate to retail clients.
 

The onus will be on the licensee (not the representative) to make a determination of the client's status before or at the time of the provision of the product or

the advice.

Professional investor: The following types of people are considered to be wholesale clients:

Financial services licensees

Bodies regulated by APRA

Bodies of registered under the Financial Corporations Act

Trustees of superannuation funds, approved deposit funds, pooled superannuation trusts and public sector superannuation schemes under

the Superannuation Industry (Supervision) Act 1993 with net assets of at least $10 million

People who control at least $10 million

Listed entities and their related bodies corporate

Exempt public authorities

Investment entities that invest funds raised from the public, and

Foreign equivalents of the above
 

The law recognises that financial advisers may provide factual information, nil advice execution, general advice or personal advice. It is considered prudent to

always assume that the client wants personal advice, unless they advise otherwise. 
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Types of Advice Index
Nil Advice/Execution Only 

Factual Information

General Financial Products Advice 

Personal Financial Products Advice 

Types of Advice
Personal advice is financial product advice that is given or directed to a person in circumstances where the adviser has considered one or more of the

person's objectives, financial situation or needs, or in the circumstances should have considered one or all of these matters. General advice does not take into

account that client's personal circumstances. Execution only  is where the client does not want any advice in relation to a transaction they wish to undertake

which involves a financial product. 

Nil Advice/Execution Only
Nil advice – also called execution only – is where the client does not want any advice in relation to a transaction they wish to undertake which involves a

financial product. From time to time, a client may specifically direct the providing entity to place an investment without any analysis of the client's relevant

personal circumstances. This request is a no-advice or execution only service because the suitability or reasonable basis for advice has not been sought.  The

client should be provided with relevant warnings and the client should acknowledge that they have received and understood these warnings.  In particular,

when giving Nil Advice/Execution Only, it is appropriate that it be accompanied by a warning to the client that the adviser is not providing any advice or

recommendation and by not seeking advice they may make a decision which will not meet their objectives.

In these instances, the providing entity is to have the client sign an Execution Only Acknowledgement that the client has made the request and is aware that

the providing entity may receive a benefit as a result of the placement. 

As a matter of best practice, clients are to receive the following where Execution Only/Client-Directed Placement services are undertaken:

A copy of the acknowledgement they signed; 

A copy of any investment research provided to the client (but not advised on);and 

A disclosure statement stating any remuneration to be received by the providing entity as a result of the business placed.
 

Care is required when dealing on a nil advice basis with an existing client, as some of their financial situation may be known to you through other dealings.

Factual Information
Factual information relating to the financial arena can include details, for example, about what something is, how it is structured or works, the costs involved

and the historical returns. Under the requirements of ASIC and the Corporations Act, if an entity provides factual information it is not considered that advice

has been given. 

It is generally recommended that when giving factual information that it also be accompanied by a warning, viz. that the adviser is not providing any advice or

recommendation and by not seeking advice they may make a decision which will not meet their objectives.

Factual information on past returns must be treated with considerable caution. Care must be taken that the factual information provided about past investment

performance cannot be mistaken by the audience as a tacit or implicit recommendation of the product in question.

General Financial Products Advice
A person must be licensed in order to give general advice. It is critical when giving general advice that the adviser gives the group or individual an appropriate

warning (subsection 949A of the Act). An example of the general advice warning is provided below:

General advice does not take into account that client's personal circumstances, so before a client acts on the advice, the client should consider whether it is
appropriate for them. Further, where it is relevant, licensees and representatives that give general advice should encourage clients to read the Product
Disclosure Statements before a decision is made.

General financial products advice is advice on specific financial products (such as the nature or effect of the financial products) without any express or implicit

recommendation that any particular action in relation to those financial products is appropriate for certain persons in light of their individual investment

objectives, financial situation and particular needs. This general advice may be provided to a specific person (who could be a client), a group of persons or a

wider group of persons such as subscribers to a stockbroker's circular or newsletter. This type of advice is general in nature as the advice has not been

tailored to an individual investor's circumstances and needs.

Many licensees give general advice, for example, when they issue newsletters that contain general product information that is not directed to any persons.

Another example of general advice is when an adviser gives a presentation that provides general information about products or classes of products to a group

of people that the adviser has not met previously. General advice might also be given to an individual where, the adviser does not know anything about that

individual's financial situation, needs or objectives.
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Note: If general advice is given to the public, or a section of the public, the requirements of subsection 941C(5) of the Act must be complied with. Additionally, if

general advice is provided to one or more retail clients, the providing entity must comply with this section.

 

Personal Financial Products Advice
A person must be licensed in order to give personal advice. 

Personal advice is financial product advice that is given or directed to a person in circumstances where the adviser has considered one or more of the

person's objectives, financial situation or needs, or in the circumstances should have considered one or all of these matters. Clients usually receive personal

advice from a Financial Planner. A personal financial products recommendation can be made to a person other than a natural person, for example a trustee of

a prescribed interest scheme or a company.

Personal financial advice tends to be given when the adviser deals one-on-one with a client, as most commonly the adviser will have considered some – if not

all – of the clients' situation, needs or objectives. The mere possession by an adviser of personal information about the client does not necessarily mean that

any advice given will be personal advice.

The adviser must discharge a number of positive obligations before personal advice can be given to a retail client. In particular, the adviser must:

determine the relevant personal circumstances in relation to the advice and make reasonable inquiries in relation to those personal circumstances;

have regard to the information obtained. The adviser must give such consideration to, and conduct such investigations of, the subject matter of the

advice as is reasonable in the circumstances (in other words, consider the options available to the client);

ensure that the advice given is appropriate to the client given these considerations and investigations.
 

The personal circumstances in which the adviser must consider and inquire into includes the client's objectives, financial situation and needs.  This extends to

include matters or issues that would be reasonably considered relevant to the advice to be provided.  if the adviser does not have the neccessary expertise to

provide the advice then they must decline to give such advice.

ASIC has provided guidance by way of RG175 in which they prescribe certain 'safe harbour' steps to be followed by the adviser as follows:

(a) identify the objectives, financial situation and needs of the client that were disclosed by the client through instructions:

(b) identify:

(ii) the subject matter of the advice sought by the client (whether explicitily or implicitly): and 

(ii) the objectives, financial situation and needs of the client that would reasonably be considered relevant to advice sought on that subject matter (clients

relevant circumstances):

(c) if it is reasonably apparent that information relating to the client's relevant circumstances is incomplete or inaccurate, make reasonable inquiries to

obtain complete and accurate information;

(d) assess whether the advice provider has the expertise required to provide the client with advice on the subject matter sought and, if not, decline to

provide the advice;

(e) if it would be reasonable to consider recommending a financial product:

(i) conduct a reasonable investigation into the financial products that might achieve the objectives and meet the needs of the client that would

reasonably be considered relevant to advice on that subject matter: and

(ii) assess the information gathered in the investigation;

(f) base all judgements in advising the client on the Client's relevant circumstances; and

(g) take any other step that, at the time of advice is provided, would reasonably be regarded as being in the best interests of the client, given the client's

relevant circumstances: s961B(2).
 

Up to - Failure to comply with these requirements constitutes an offence under s 1311(1) and carries a monetary penalty, imprisonment or both. It is a defence

to a criminal prosecution of an authorised representative under s961B if the authorised representative establishes that he or she reasonably relied on

information or instructions given by the authorising licensee, and that the failure to comply with the requirements came about when the representative acted in

reliance on that information or instructions: s961Q.

A licensee must also take reasonable steps to ensure that its authorised representatives comply with the obligations referred to above: s961L. Failure to take

those steps is an offence under s 1311(1) and carries a monetary penalty, imprisonment or both.
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Financial Services Guide Index
Information Required in a Financial Services Guide 

Situations in which a FSG is not required 

Timing of the FSG 

Remuneration, Commissions and Other Benefits 

Dispute Resolution 

Supplementary Financial Services Guide

What is a Financial Services Guide
A Financial Services Guide (FSG) is a document that Licensees must produce in order to meet Corporation Act and ASIC requirements. The FSG is designed

to provide retail clients with clear information in regard to the financial services that are offered with the aim to facilitate an informed investment decision. The

Financial Services Guide must contain enough information to allow a retail client to make a decision about whether to acquire financial services from the

Licensee.

Information within the FSG must be up to date prior to being given to a retail client. If it is not up to date, the FSG can be given to the client. If there is little

material difference, but an updated FSG or supplementary FSG must be given prior to the provision of a financial service. The licensee must authorise any

changes made to the FSG.

If a providing entity is an Australian Financial Services Licensee, or an authorised representative of an Australian Financial Services Licensee, the Financial

Services Guide must be issued to the retail client prior to the provision of a financial service.

Information Required in a Financial Services Guide
The FSG must be dated. The date must be the date on which the FSG was prepared or the date on which preparation was completed. The FSG must contain

the words Financial Services Guide on the front page. If the FSG consists of loose-leaf pages, each page must be identified as part of the FSG and dated. The

wording must be clear and concise and the information must be up to date.

The main requirements of the Financial Services Guide are as follows:

the providing entities name and contact details (the licensee name and contact details, and the name and contact details of the authorised

representative);

a statement outlining that the providing entity is an Authorised Representative of the Licensee if applicable;

a statement that outlines the method in which special instructions are provided by the client to the Licensee; 

information about the authorised services a Licensee is authorised to provide, and the kinds of financial products to which those services relate. At the

licensee's discretion they may include only the authorised services which are relevant;  

who the providing entity acts for when authorised services are provided; 

if the remuneration, including commissions, is able to be ascertained at the time the FSG is provided to the client, then the amount of the remuneration

must be included; 

information about remuneration, including commission, or other benefits that may be received in respect of the authorised services by the Licensee,

related body corporate, a director or personnel of the Licensee or related body corporate or any associate; 

a statement that the client has the right to request further particulars in relation to the remuneration received by the licensee and/or authorised

representative;

the exact amount of remuneration should be included where general advice is provided. If the exact amount is not available, general information about

the remuneration, together with a statement that the client may request particulars of the remuneration should be provided;

information about any associations or relationships between the Licensee and any body corporate, financial product issuers or other relationships that

may influence the Licensee in their provision of an authorised service; 

information with regard to the dispute resolution system and how the system can be accessed;

If the Licensee acts under a binder, a statement must be included that identifies which services are provided under the binder and the significance of

such a binder;

a statement about the kind of compensation arrangements in place and whether these arrangements comply with s912B.
 

Failure to comply is an offence, and a monetary penalty, imprisonment, or both may be imposed.

Situations in which a FSG is not required
Section 941C outlines the situations in which a Licensee or an Authorised Representative is not required to give a Financial Services Guide. These situations

occur when:

the client is a wholesale client;

the client has already received the information. For example, if the client has already received an FSG of the same date and version;

the providing entity is a product issuer that deals in their own products – the product issuer will have to comply with the Product Disclosure Statement

Requirements instead;
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the providing entity operates a registered scheme – the providing entity must be the responsible entity of the registered scheme and the financial service

consists only of the operation of that scheme by the providing entity.

the providing entity deals in certain basic deposit and other products – the client must instead be given the information that would be required to be in

the FSG.

financial product advice is given in a public forum. For example. if a FSG is not given prior to the advice being provided, the client must instead be given

any information that would be required to be in the FSG.
 

The prescribed occurrences of a 'Public forum', with regards to subsection 941C(4) of the Act, are considered to be;

general advice provided to the public, or a section of the public, at an event organised by or for financial services licensees to which retail clients are

invited; and

a broadcast of general advice to the public, or a section of the public, that may be viewed or heard by any person; and

distribution or display of promotional material that

provides general advice to the public, or a section of the public; and

is available in a place that is accessible to the public.
 

Some common examples of these are listed below:

Television or radio broadcasts.

Distribution of promotional material in newspapers and magazines.

Broadcast via an Internet website or webcast.

A public lecture or seminar for retail clients, which includes personnel of a workplace. 

Timing of the FSG
The general rule for the timing of the provision of a Financial Services Guide is as soon as practicable after it is apparent to the providing entity that the

financial service will be, or is likely to be, provided to the client and must in any event, be given to the client prior to the financial service being provided.

If the client expressly instructs the providing entity that they require the financial service to be provided immediately, or by a specified time and it is not

reasonably practicable to give the FSG to the client before the service is provided, the providing entity must instead give the client a statement that complies

with all the requirements of an FSG instead. The client must then be given the FSG within 5 business days of being given the statement, or sooner if

practicable.

Remuneration, Commissions and Other Benefits
To assist clients to make an informed investment decision, the Financial Services Guide should contain clear and concise information on how the providing

entity and other related parties will be remunerated when the financial service is provided. Ranges, rates, comparisons, simple tables and formulas should

normally be included in the FSG to ensure that the information is presented in a clear, concise and effective manner. 

Regulations 7.7.04 (for licensees) and 7.7. 07 (for authorised representatives) impose further disclosure requirements in respect of remuneration and benefits.

The extent of disclosure depends on whether the remuneration or benefits are capable of being ascertained and whether the provider reasonably believes

personal advice will be given.

Where remuneration or benefits are able to be ascertained at the time the FSG is given, the remuneration and benefits must be disclosed in the FSG (The

amount of remuneration, commission or other benefits attributable to the financial services provided by the providing entity that is to be paid to the providing

entity and other persons specified).

Where the provider reasonably believes personal advice will be given to the client, and the remuneration cannot be ascertained at the time the FSG is

provided, the FSG must contain particulars of the remuneration, which includes a statement of the range of amounts or rates of remuneration, or general

information about the way in which the remuneration will be calculated. In this situation, the FSG must also include a statement about how and when the

remuneration is payable. In particular, the statement must be to the effect that the remuneration/benefits will be disclosed when the personal advice is given or

as soon as practicable thereafter, or, if not calculated at that time, the manner of calculation will be disclosed.

Where the provider reasonably believes personal advice will not be given to the client and the remuneration or benefits cannot be ascertained at the time the

FSG is provided, the FSG must contain particulars of the remuneration or benefits, and include a statement of the range of amounts or rates of remuneration

or benefits. In addition, the FSG must contain general information about the way the remuneration or other benefits will be calculated and must inform the

client that they are entitled to request particulars of the remuneration or benefits if the request is made within a reasonable time after the client is given the

FSG and before a service is provided. The client's right to request the information arises under regulations 7.7.04A and 7.7.07A (To comply with the law it is

insufficient to merely state in the FSG that a benefit will or may be received and that clients can ask for further details to be provided).

The level of detail required to be disclosed is generally what a person would reasonably require for the purpose of making a decision about whether to acquire

financial services from the providing entity as a retail client.

An FSG must not include material that misleads or is deceptive. The disclosure of information about remuneration, commission or other benefits to a client in

response to a request for more detailed information must be presented in a manner that is easy for the client to understand: regulations 7.7.04A(4) and

7.7.07A(4).

Dispute Resolution
The Financial Services Guide should outline the complaint procedure. It must include the following information:

how a client can make the initial complaint , for example by telephone or in writing; and
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the relevant contact information;

the process the Licensee undertakes to resolve complaints;

the time frame the Licensee states for an in-house resolution to the complaint;

the external options available to clients if they are not satisfied with the in-house resolution. 

Supplementary Financial Services Guide
The Supplementary Financial Services Guide is a document by which a person who has prepared a Financial Services Guide can:

correct a misleading or deceptive statement in the FSG;

correct an omission from the FSG or information it is required to contain; or

update the information contained in the FSG.
 

The title Supplementary Financial Services Guide (SFSG) must be present on the front cover and a statement must be present near the front of the document

that identifies it as an SFSG, and identifies the FSG that it compliments, and that both the SFSG & FSG are to be read together. If a client has already

received the related FSG only the Supplementary FSG should be provided.

The supplementary FSG must be dated and if distributed through an Authorised Representative, must contain a statement from the Licensee that authorises

its distribution through the Authorised Representative.
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Client Review Index
Initial Interview 

Before the interview 

During the interview 

After the interview 

Desired Outcomes 

Potential Issues - Limited or insufficient information 

Ongoing Review 

Steps in the Review Process 

Client Review
An important component of the advisory process is the client interview. This is the opportunity to become familiar with the client's circumstances so that you

can discharge to act in the client's best interests. 

It is a legislative requirement that when personal advice is provided to a retail client the providing entity must make reasonable inquiries about the client's

relevant personal circumstances and to ensure that the advice is reasonable in light of the client's circumstances and is in the client's best interest's (s961B). 

A comprehensive review of the client's needs, wants, goals, expectations and financial situation must be made relevant to the nature of the advice being

provided. This should include, for example:

investment time frame,

risk tolerance,

taxation issues,

social security eligibility,

the affordability of recommendations,

the client's short, medium and long term goals, and

the client's expectation of portfolio returns. 

Initial Interview
The primary objective of this interview is to collect sufficient data to enable the construction of comprehensive financial recommendations that will meet the

client's goals and objectives. Additionally it should be noted that there may be a need to collect the minimum client identification and verification data from the

client in order to comply with the Anti-Money Laundering & Counter-Terrorism Financing Act 2006. 

Before the interview
The following activities should be undertaken prior to the initial interview:

1. Determine venue and confirm (send out FSG)

2. Clarify the expected length of the meeting and information that the client needs to bring outline agenda and information that client needs to bring

(insurance, superannuation, tax returns, bank statements)

3. Liaise with client's other professional adviser e.g. accountants etc. with client's consent

4. Prepare relevant documentation to be tabled

5. What are the three key take-outs you want the client to walk away with after the meeting?

6. Prepare a new client kit which includes the Financial Services Guide (if not already provided), organisational flyer and list of services 

During the interview
The following should be undertaken during the initial interview:

1. Welcome the client

2. Build rapport

3. Explain purpose and objectives of meeting

4. Outline agenda

5. Ask specific open ended questions to determine needs

6. Take accurate notes to record the key issues

7. Actively listen and answer all questions clearly and succinctly providing relevant information– the initial interview is an information gathering process.

The client should be doing most of the talking

8. Check if the interview is still on track. If not, refocus discussions back to the agenda

9. Summarise the key points of the meeting so that the client is comfortable with your level of understanding

10. Explain the next steps to follow the meeting and clarify timetable 
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After the interview
The following activities should be undertaken after the initial interview:

1. Consolidate the client information and key issues in file notes.

2. Develop appropriate strategies on time. Arrange to deliver the advice on time in a clear, concise and effective manner.

3. Follow up as required. 

Desired Outcomes
1. Good rapport with client.

2. The retail client should have read and understood the FSG.

3. The client should understand the steps involved in the financial planning process

4. Ensure information collected is accurate and relevant.

5. A clear understanding of the client's goals, objectives needs and attitude to risk and clients understanding of investments and financial products.

6. Obtain copies of relevant documentation to support information supplied by the client.

7. Agreement by the client to proceed to the preparation and presentation of advice stage.

8. The client should agree to any fees and charges associated with the Statement of Advice preparation.

9. A date should be set to present the Statement of Advice. 

Potential Issues - Limited or insufficient information
When a client is not willing to disclose relevant or sufficient information which you consider necessary to understanding the client's personal objectives,

financial situation and needs (as would reasonably be considered to be relevant to the advice) you may not in fact be able to offer any recommendation.

In certain circumstances, the providing entity may provide advice that is of a limited nature to a client. When a client specifically requests that advice be limited

in nature, the providing entity need not go past their requested requirements although appropriate file notes, data collection and investment analysis must still

be undertaken. 

In this case, you should provide written warnings to the client that this action may not be in their overall best interests, may have risks that will impact on the

client's goals/objectives and that a full analysis of his/her total situation is recommended. If the client declines this offer it would be appropriate for the client to

sign an acknowledgment that they have understood the warning and agreed to proceed with the limited advice.

Ongoing Review
Ongoing service and responsibilities, including portfolio reviews should be agreed with the client upon the acceptance of the recommendations. This includes

confirmation of the services to be provided, the time frame of the review and the costs associated with the service.

From 1July 2013, where there is an ongoing fee arrangement, Fee Recipients are required to provide a written notice to their clients to opt-in, or renew, their

advice agreements every two years. a 'Fee Recipient' may be an adviser or a licensee depending upon the arrangement. This means that the first such

obligation to request the client's consent to renew the arrangement will apply from 1 July 2015.

Should a client not respond within a 30 day period in the renewal notice the Fee Recipient is not obliged to provide further services and the client is not entitled

to receive those services.

As an alternative, the Australian Securities Commission (ASIC) has been given the power to exempt advisers from the opt-in provisions where they are bound

by a code of conduct, approved by ASIC, which achieves the same outcome above.

Steps in the Review Process
The review process does not differ significantly from that of the preparation of an initial financial strategy/recommendation. That is, you must still review the

client's requirements, analyse the appropriateness of their current situation, formulate a strategy for recommendation, prepare a Statement of Advice and

upon acceptance implement the strategy.

The Financial Planning Association has developed the following reference points for the completion of a review:

Review the client's needs.

Review the financial and investment strategies.

Assess how the investments are performing against projections.

Review the strategies of the funds managers.

Establish the best allocations for the portfolio.

Compare the new recommendations against previous recommendations and if different, analyse the reasons.

Where appropriate, make an alternate recommendation via a Statement of Advice (receive the client's agreement to any alterations).

Implement any necessary changes.
 

In the event that after the review, no changes are recommended, full disclosure of fees and commissions is still required. This is because your

recommendation is to maintain the status quo of the previous recommendation.
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Statement of Advice (SOA) Index
SOA Requirements 

Example Structure of a Statement of Advice

Checklist - Statement of Advice

Incorporation by Reference (IBR)

Record of Advice (ROA) 

Statement of Advice (SOA)
It is important to note that the need for data collection and the preparation of a Statement of Advice applies only when personal financial

products recommendation is provided and not when general financial products advice is provided.

An SOA sets out the advice. Retail clients must be given an advice document, which can either be the means to give the advice or a separate record of it . 

SOA Requirements
An SOA must be titled 'Statement of Advice' and include the following information which must be presented in a clear, concise and effective manner:

The advice;

The basis on which the advice was given;

Representative's name and contact details;

Name and contact details of the authorising principal(s) and that you are an authorised representative of the principal(s);

Information on the remuneration and benefits anyone may receive (similar to the details in the FSG);

Information on associations that might cause conflicts of interest (similar to the FSG);

A warning that the advice is based on incomplete or inaccurate information, if this is the case;

A warning that the advice is limited, if this is the case: and

Information on replacing one product with another (if applicable).

Any charges payable for the disposal or reduction;

Any charges for the new acquisition;

Any benefits that the client may lose (temporarily or otherwise) as a result of the disposal or reduction (e.g. insurance coverage); and

Any other significant consequences of taking the recommended action that the principal or adviser knows or ought to know.

If you know there will be charges, loss of benefits or other consequences but do not know and cannot reasonably find out, what those

charges, losses or consequences are or will be; the SOA must include statement to the effect that there will or may be such charges, losses

or consequences but the providing entity does not know what they are.
 

ASIC recognise that when an adviser provides personal advice to a client, this occurs as part of a process that may include one or more fact-finding

consultations culminating in the provision of personal advice in a Statement of Advice (SOA). Part of the fact-finding process may involve responding to client

queries or expressing preliminary views on various matters during consultations.

ASIC considers that an SOA is not required in a fact-finding process as long as:

the consultations have a genuine fact-finding purpose relating to the preparation of an SOA and the adviser limits each consultation to this purpose; and

the adviser clarifies with the client, at the outset of each fact-finding consultation, that:

the purpose of the discussion is for the adviser to find out about their personal circumstances so that the adviser can prepare personal advice that

the adviser will provide to them in an SOA; and

on this basis, they should not act on any representations made during the consultations.
 

The adviser must give the SOA to the client when, or as soon as practicable after, the advice is given and, in any event, before the client is provided with any

further financial service arising out of or connected with the advice: s 946C(1). 

Example Structure of a Statement of Advice
Statements of Advice should always be made in writing and it is suggested that the Statement of Advice be set out as shown: 

1. A covering letter detailing:

Why the client has sought advice.

The type of service that is offered (i.e. ongoing reviews etc.).

The background behind the design of the recommendations.

The type of advice that is being given (especially where limited advice is concerned).
 

2. Statement of Current Situation

The scope of the advice including what is to be covered in the advice and what is not to be covered and why.
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Current lifestyle situation (age, state of health)

Income and Expenditure

Current assets and liabilities

Current risk insurance cover

Client concerns

Clients goal and objectives

Statement of agreed risk profile
 

3. Recommendation covering:

How the recommended strategies will assist the client in achieving their financial needs, goals and objectives as stated in the Client Data Form and be in

their best interests by placing the client in a better position by taking the advice.

Information of the new risk level after the implementation of strategies - the importance of this cannot be stressed enough.

Details of the investments/products chosen and appropriate research on each investment/product.

The length of time the client would like to invest for.

The effect these recommendations will have on their current income and expenditure.
 

4. Disclosure, Disclaimer, Sunset clause and Personal Use clause:

Disclosure statement detailing full benefits receivable as a result of the recommendations being accepted. This includes all fees, brokerage and

commissions of a material nature payable to any parties (representatives, Licensee, product providers and any other associates).

Disclaimer statement relating to the information, figures and assumptions that have been made in the financial plan and recommendations.

Sunset clause limiting the life of the plan and recommendations.
 

Personal Use clause advising that the advice relates to the client seeking the advice and no one else. 

Checklist - Statement of Advice
Prior to the distribution of the SOA, it may be useful to compare the SOA with the information on the following checklist: 

 
Identification issues:

The title 'Statement of Advice' must be used on the cover of, or at or near the front of, a Statement of Advice.

Licensee name and contact details – including licence number.

Representative's name and contact details and clear reference as to their capacity as a representative including representative number.

Statement of Advice to be provided on complying stationery.

 
Advice:

The advice provided is clear and reasonable in all circumstances.

The basis on which the advice was given including why the advice is in the best interests of the client and puts them in a better position by taking advice.

If a product is being replaced, the specific requirements regarding replacement.

There is an appropriate 'scoping section' in which the scope of the advice set out along with any limitations in the advice provided.

 

Disclosure & Disclaimers:
Disclosure of fees and commissions and other benefits (refer to Disclosure Requirements).

Disclosure of associations (see guidelines).

Disclaimer, personal use and sunset clause are to be incorporated.

 
Retail Protection Warnings:

Retail Protection Warning for Personal Advice, where appropriate

 
Implementation

Authority to Proceed 

Incorporation by Reference (IBR)
Effective 1st September 2009 the ASIC Class Order which permitted the use of Statements of Additional Advice (SOAA) was repealed. Corporations

Amendment Regulation 2007 (No. 10) allows for, amongst other things, incorporation by reference in SOAs.

Effectively, this means that an SOA document will not be required to include any statement or information other than:

the specific advice and recommendations;

the required warning regarding advice that may be based on incomplete or inaccurate information (s945B); and

the required product replacement disclosures (s947D) where applicable.
 

All other information may be incorporated into the SOA providing the following conditions are satisfied:

the SOA refers to the statement or information;

the SOA identifies the document that contains the statement or information;
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the SOA provides sufficient details to enable the client to decide whether to obtain or read the statement or information;

the document containing the statement or information has already been given to the client or is given at the same time as the SOA; and

the SOA states that a copy of the statement or information may be obtained on request at no charge.
 

It is important to note that SOA documents that include information incorporated by reference from other documents must still comply with the clear, concise

and effective requirement.  The documents, or part of the documents referenced must also be retained by the providing entity for 7 years from the date on

which the SOA is provided to the client.

Record of Advice (ROA)
A record of advice (ROA) is a detailed file note of the recommendations made after the client has been provided with an SOA. It could be provided to the client

in any format that the client is happy to accept, i.e. postal, email, CD or facsimile.

A ROA must be titled 'Record of Advice' and include statements of the following which must be presented in a clear, concise and effective manner.

Meeting or telephone conversation date

The advice including why the advice is in the best interests of the client and puts them in a better position by taking the advice.

The Important issues that were discussed that relate to the recommendation

Disclosure of remuneration and conflicts or potential conflicts

The advisers name and contact details

Name and contact details of the authorising principal(s) and that you are an authorised representative of the principal(s)

Date the ROA was issued to the client
 

An ROA can only be provided when:

There is an existing relationship between the retail client and the adviser;

The client has previously been provided with an SOA; and

There is no significant change in the client's personal circumstances OR the basis of the advice has not significantly changed since the last SOA was

provided.

Or 

No product recommendations and no remuneration

Or

Investment amount is below threshold amount ($15,000). This is referred to as a Record of Small Investment Advice (ROSIA).
 

The threshold investment exemption does not apply where the advice relates to:

An amount greater than $15,000 (the threshold amount)

A derivative

General insurance product

A life risk insurance product (except to the extent that advice about a superannuation product relates to a risk insurance product)

Any superannuation product or RSA product, unless the client already has an interest in the product.
 

An ROA must be retained by the licensee or authorised representative for 7 years.
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Basis of Advice Index
Superannuation 

Life/Risk Insurance 

Managed Investments, Master Funds Wrap Accounts & MDAs 

Securities Advice 

Margin Lending Facilities 

Detailed 'Basis of Advice' Requirements
The detailed basis for advice requirements are provided below and specifically provide guidance in what constitutes basis for advice in relation to the following product
categories:

superannuation related basis,

life/risk insurance,

managed Investments, master funds wrap accounts & MDAs,

securities; and

margin lending.

Superannuation
Superannuation funds must by law be for the sole purpose of providing benefits to members upon their retirement (and reaching preservation age) or to a

spouse or dependent upon the member's death. 

The Australian Prudential Regulation Authority (APRA) regulates and supervises all public offer funds, employer sponsored funds and Small APRA

Superannuation Funds. The Australian Tax Office (ATO) regulates and supervises self-managed superannuation funds (SMSF). In addition,

the Superannuation Industry (Supervision) Act (SIS) plays a key part in dealing with the regulation of superannuation entities. 

Licensees whose representatives advise or deal in superannuation must be appropriately authorised by ASIC and maintain the

necessary RG146 competencies.

 
Basis for Advice
When providing a recommendation in respect of superannuation, the representative needs to ensure that it is absolutely clear why the client should take up

the recommendation including why the advice is in the best interests of the client and puts them in a better position by taking the advice. In doing this, certain

key aspects about the product need to be addressed. The determination of these matters should have been done during the research and analysis stage prior

to drafting the advice document and then reflected in the advice document for the client. Such an analysis can be assisted by the use of a research tools such

as those available from Van Eyk or Morningstar.

These key aspects can be summarised as follows:

The recommended superannuation platform including underlying funds and their allocations. This asset allocation should match the client's risk

tolerance, or if it does not an explanation must be given as to why not.

Information about the perceived volatility of the recommended product and risks and return trade-offs.

If applicable, choice of owner of the product (SMSF, spouse etc.)

How the client's requirements and needs are met.
 

If the client is relying on the insurances available within superannuation, then the limitations that such insurances may have within the superannuation

environment. Examples may be limitations in benefit or waiting periods, disability definitions, and benefit contributions to RBL limits or other difficulties in

benefits being paid.
 

Replacement Product Advice
Finally, if recommending that the client replace their existing superannuation with another superannuation product, you should ensure that a Replacement

Product/Rollover Advice is always contained within the advice document. Such advice should detail (preferably in a table format, for clear, concise and

effective disclosure) an assessment of both the existing and recommended products and cover off the following matters:

The cost of disposing the product

The cost of acquiring the product

The actual benefits lost

The potential benefits lost

Why the client's existing product is no longer appropriate

The advantages and disadvantages of the rollover

If the client is reliant on the insurances within their existing superannuation fund, that they should not terminate those insurances prior to the new

superannuation fund accepting their risk; and

Other foreseeable consequences from the replacement/rollover. If one cannot reasonably find out such consequences, then a statement such as 'The

representative does not know or cannot reasonably find out what charges, losses or other such consequences may be' should be stated in the advice
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document. 

 

Special considerations for SMSF
SMSF advisory services need to take cognisance of a number of additional matters. Key to the advice provided is the trust deed which regulates the operation

of the SMSF. In particular, any recommendation made to an SMSF and their trustees must do so having taken note of the permitted investments allowed

under the trust deed. As a matter of best practice it is appropriate for the SMSF client file to contain a copy of the trust deed to verify that the

recommendations provided are within the allowed authority and investment programme set up under the trust. 

If recommending a SMSF should be set up, once again it must be very clear that this is an appropriate strategy. It is unlikely to be so if the total funds under

management do not exceed $200,000 as the costs will probably outweigh any perceived gains. It should also be noted what the trustees obligations are, in

particular the extensive administrative obligations including lodgement of tax and other annual returns. Representatives should not, without the licensee's

express permission, allow themselves to act as a trustee for any client's SMSF.

The other key matters to note when advising on an SMSF are:

Clients must be eligible to be a member of the SMSF per the trust deed

The object of the investment must be for the sole purpose of providing benefits to fund members or their dependents upon death of the member

The trustee is required to consider risk and return as well as diversification, the fund's liabilities and liquidity taking into account the objectives of the fund

and the need for cash flow. Hence these matters need to be addressed in the advice document; and

Taxation aspects of the SMSF, including surcharges and RBL (if applicable) considerations.

Life/Risk Insurance
Life risk products are typically issued by a life insurer who pay a commission on the premium charged to the licensee and their representative. Such products

also have a 14 day 'cooling off' period in which clients may return the product within 14 days of purchase if they decide they do not wish to go ahead with the

purchase. 

In order to provide advice or deal in life insurance products, the licensee must be specifically authorised to do so under the terms of their Australian Financial

Services License (AFSL).

Licensees whose representatives advise or deal in superannuation must be appropriately authorised by ASIC and maintain the

necessary RG146 competencies.

 
Basis for Advice
When providing a recommendation in respect of life insurance products, the representative needs to ensure that certain key aspects about the product are

addressed including why the advice is in the best interests of the client and puts them in a better position by taking the advice. The determination of these

matters should have been done during the research and analysis stage prior to drafting the advice document and then reflected in the advice document for the

client. Such an analysis can be assisted by the use of a research tool such as Pro Planner or Risk Researcher software. These key aspects can be

summarised as follows: 

Term Life & TPD policies:

Who is the chosen underwriter/product and why

The determination of the level of the Sum Insured

Stepped vs Level Insurance premium consideration

Benefits payable if disabled for any occupation or only payable when disabled for own occupation

Choice or the owner of the insurance (e.g. Spouse of client, SMSF, etc.)

How the recommendation meets the client asset protection requirements including why the advice is in the best interests of the client and puts them in a

better position by taking the advice.

Consideration of affordability

Consideration of alternative product providers

consideration of any underwriting issues (e.g. loadings, exclusions)

Consideration of existing term life and TPD insurance including insurance through employment
 

Trauma/Crisis policies: 

Who is the chosen underwriter/product 

The determination of the level of the Sum Insured

Stepped vs Level Insurance premium consideration

Choice or the owner of the insurance (e.g. spouse of client, SMSF, etc.)

Why the advice is in the best interests of the client and puts them in a better position by taking the advice

Consideration of affordability

Consideration of alternative product providers

Consideration of any underwriting issues (e.g. loadings, exclusions, etc.)

Consideration of existing trauma / crisis insurance including insurance through employment
 

Income Protection:

Who is the chosen underwriter/product and why

Agreed vs Indemnity level of insurance

Stepped vs Level Insurance premium consideration

Waiting period
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Benefit period

Any or own occupation

Why the advice is in the best interests of the client and puts them in a better position by taking the advice

Consideration of affordability

Consideration of alternative product providers

Consideration of any underwriting issues (e.g. loadings, exclusions)

Consideration of existing income protection insurance including insurance through employment 
 
Replacement Product Advice
Finally, if recommending that the client replace their existing insurance with another product, you should ensure that a Replacement Product Advice is always

contained within the advice document. Such an advice should detail (preferably in a table format, for clear, concise and effective disclosure) an assessment of

both the existing and recommended products and cover off the following matters:

The cost of disposing the product

The cost of acquiring the product

The actual benefits lost

The potential benefits lost

That the client should not terminate their existing insurances prior to the new underwriter accepting their risk and;

Other foreseeable consequences from the replacement.
 

If one cannot reasonably find out such consequences, then a statement such as 'The representative does not know or cannot reasonably find out what

charges, losses or other such consequences may be' should be stated in the advice document. 

Managed Investments, Master Funds Wrap Accounts & MDAs
Managed investments are a core part of most financial planning practices. They are a pooled type of investment whereby people are brought together to

purchase units in a scheme which holds the underlying asset.

Managed investments are operated as a registered scheme and managed by a Responsible Entity. This Responsible Entity must be a public company, have a

constitution and meet ASIC's specified requirements. The scheme itself must be registered with ASIC. 

If the representative advises or deals in a Managed Investment, then they must either have an Australian Financial Services Licence (AFSL) or be authorised

by a licensee who does have an AFSL with an appropriate authorisation. Additionally, they must have the requisite RG146 level of competency to advise in

such products.

Investor Directed Portfolio Services (IDPS), master funds or wrap accounts are mechanisms for administering a number of underlying funds and investments.

In essence, IDPS services involve acquiring investments and arranging for their custody and providing reporting on the investment and its performance to

clients. With these types of arrangements, the client makes all the investment decisions concerning the buying or selling of those underlying funds or

investments.

These types of services are now considered a service rather than a product and as such are not regulated as Managed Investments. Notwithstanding this, if

representatives advise or deal in these types of services then once again they must either have an AFSL or be authorised by an AFS licensee with an

appropriate authorisation. They must also have the requisite RG 146 level of competency to advise in respect of these services.

Managed Investment products have a 14 day 'cooling off' period in which clients may return the product within 14 days of purchase if they decide they do not

wish to go ahead with the purchase.

Finally, Managed Discretionary Accounts (MDAs) are a type of Managed Investment Scheme whereby the client gives authority to the

Licensee/Representative to buy or sell investments within a defined discretionary authority but without the need to revert back to the client prior to the

purchase or sale of the investment. The client's portfolio of investments must then be managed as a separate discrete portfolio by the licensee/representative.

This is a separate AFSL authorisation to Managed Investments and is strictly regulated by ASIC.   

MDAs always involve a contract between the licensee and the client which stipulates among other things, the extent of discretionary authority the

licensee/representative has in respect of the buying and selling of investments on the client's behalf. Of primary importance is the management of any

apparent or actual conflicts of interest that may arise from the relationship. This needs to be carefully managed by the licensee and the representative and

forms a core part of the licensee's compliance plan.

 
Basis for Advice - Managed Investments or IDPS
When providing a recommendation in respect of managed investments or IDPS, the representative needs to ensure that it is absolutely clear why the client

should take up the recommendation including why the advice is in the best interests of the client and puts them in a better position by taking advice. In doing

this, certain key aspects about the product need to be addressed. The determination of these matters should have been done during the research and

analysis stage prior to drafting the advice document and then reflected in the advice document for the client. Such an analysis can be assisted by the use of a

research tools such as those provided by Van Eyk or Morningstar.

These key aspects can be summarised as follows:

If using a platform, the benefits of doing so over a direct investment

The name of the chosen platform and why selected

The underlying funds recommended of the platform

The recommended asset allocation relative to the risk profile and an explanation if the allocation varies by more than 10%

If no platform is recommended, why the investment was recommended

Any change in the capital/return volatility from the current investment to the recommended investment

The risk of time out of the market if the recommendation is to hold cash
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Choice of owner of the investment (Spouse, Joint or SMSF)

How the client's emergency fund requirements will be met

How the client's risk profile is addressed

How the client's income/growth/security measures are met including why the advice is in the best interests of the client and puts them in a better position

by taking the advice.

Special considerations for MDAs

Because of the particular nature of MDAs there are some further matters that need to be considered. Initially, the recommendation for the client to provide the

licensee/representative with discretion to buy or sell investments on the client's behalf needs to be embodied in an advice document. In making that

recommendation, the following matters should be detailed in the advice document:

An explanation of what an MDA is and what limitations (if any) are to be placed on the discretion to be exercised

Details concerning the proposed investment programme (including types of financial products, how appropriateness is determined & review procedures)

and why it reflects the client's risk profile and requirements

The fact that the relationship between the licensee/representative and the client must be regulated by a documented contract between the parties

How the licensee's/representative's apparent conflicts of interest are addressed in the exercise of the discretion

How the client may communicate any particular further instructions and how they will receive periodic reporting in respect of the investments purchased

or sold on the client's behalf. That periodic reporting should provide similar disclosures to a record of advice including remuneration and benefits

received.

How the client's funds are contributed and proposed to be accessed, including details of any permitted custodial authority for the

licensee/representative, and

Confirmation that the client's investments will be treated and handled as a discrete portfolio including recording of client investments. 
 
Replacement Product Advice
Finally, if recommending that the client replace their existing investment with another investment product, you should ensure that a Replacement

Product/Advice is always contained within the advice document. Such an advice should detail (preferably in a table format, for clear, concise and effective

disclosure) an assessment of both the existing and recommended products and cover off the following matters:

The cost of disposing the product

The cost of acquiring the product

The actual benefits lost

The potential benefits lost

Why their existing product is no longer appropriate

The advantages and disadvantages of the replacement and;

Other foreseeable consequences from the replacement.
 

If one cannot reasonably find out such consequences, then a statement such as 'The representative does not know or cannot reasonably find out what

charges, losses or other such consequences may be' should be stated in the advice document. 

Securities Advice
From time to time, financial planners may have cause to recommend specific securities to clients. As with other specific financial products, licensees must be

authorised to advise and deal in securities and representatives must be authorised by the licensee to provide such services. Representatives must also have

attained the requisite RG146 level of competency to advise in respect of securities. 

Under Section 761A of the Corporations Act 2001, Securities mean:

    (a) a share in a body;

    (b) a debenture of a body; or

    (c) a legal or equitable right or interest in a security covered by paragraph (a) or (b); or

    (d) an option to acquire, by way of issue, a security covered by paragraph (a), (b) or (c);

    but do not include an excluded security. 

Only some types of options and warrants are securities; other types are now viewed as derivatives. Derivatives require a separate authorisation from ASIC. 

 

Basis for Advice
Usually the provision of securities advice by the representative will be supported by stockbroker recommendations or other similar independent research in

respect of the specific security. What is important, as with all financial products, is that the representative has a reasonable basis upon which he or she is

recommending the particular security. In determining a reasonable basis, the following considerations are considered necessary in making a security

recommendation:

Why the security 'fits' within the recommended overall strategy

How the clients risk profile is addressed by the recommendation

The potential price volatility and the risk in holding the security

How the client's needs and objectives (capital growth and/or dividend income) are met by the recommendation

How the use of dividend income/franking credits from the security form a part of the recommendation
 

How the performance of the security will be monitored and reported upon to the client. 
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Replacement Product Advice
Finally, if recommending that the client replace their existing security with another, you should ensure that a Replacement Product/Advice is always contained

within the advice document. Such an advice should detail (preferably in a table format for clear concise and effective disclosure) an assessment of both the

existing and recommended security and address the following matters:

The cost of disposing the security

The cost of acquiring the security

The actual benefits lost

The potential benefits lost

Why their existing security is no longer appropriate

The advantages and disadvantages of the replacement and

Other foreseeable consequences from the replacement
 

If one cannot reasonably find out such consequences, then a statement such as 'The representative does not know or cannot reasonably find out what

charges, losses or other such consequences may be' should be stated in the advice document.

Margin Lending Facilities
Margin lending is defined as a financial product within Chapter 7 of the Corporations Act 2001 (Cth). 

In the Act, margin lending is defined as either:

          A 'standard margin lending facility'; or

          A 'non-standard margin lending facility'; or

          ASIC may declare a particular facility to be a margin lending facility
 

A 'standard margin lending facility' is where:

          Credit is or may be provided to acquire or partly acquire one or more financial products

          or a beneficial interest or repay another credit facility;

          The credit provided is secured by property which consists wholly or partly of

          marketable securities or a beneficial interest therein; and

          A loan to value ratio is maintained by the client
 

A 'non-standard margin lending facility' is where:

          The client transfers marketable securities or beneficial interest therein to a provider;
          Property is then transferred to the client as consideration or security;
          The transferred property may then be applied wholly or partly to acquire a financial product
          to acquire or beneficial interest therein;
          The client has a right to be given marketable securities equivalent to the transferred securities; and
           A loan to value ratio is maintained by the client.

 

For Licensees who are providing advice and/or dealing in margin lending facilities (standard or non-standard), the AFSL must include a relevant authorisation

to advise or deal in margin lending facilities.

As part of this authorisation, the Responsible managers must be qualified and have relevant experience in advising and dealing in margin lending facilities.

All advice providers (Responsible Managers and Representatives) who provide advice and deal in margin lending are required to complete an RG146 course

on margin lending. Continuous training must also be undertaken on margin lending as an ongoing basis as part of meeting RG146 ongoing training

requirements.

 

Basis of Advice
A margin lending recommendation must not be provided to a client if the client is deemed 'unsuitable'. Section 985E (1) requires a written assessment to be

undertaken by the provider of the margin loan. If the Licensee is not authorised to provide or issue the margin loan and only arranges for a client to acquire

the margin loan the obligation to assess unsuitability and provide a written assessment does not apply. However, The Licensee must recognise that when

providing advice on margin loans Representatives must ensure that it is in the best interests of the client so that they may be in a better position by taking the

advice. 

As a guide The Licensee should note the following factors when assessing whether the advice is in the best interests of the client:

Whether the client has taken out a loan to fund the equity contribution made by the borrower for establishing the margin lending facility and /or whether

the security for taking out the loan includes residential property

Time horizon – if the client does not have a long term horizon the advice will be unsuitable. Minimum timeframe recommended is generally between 7 to

10 years.

Client's cash flow position to be able to cover interest expense and cover margin calls.

Client's requirements for emergency funds or reserves and assessment of other liquid assets available in short term.

Age and stage in life. While generally younger clients may be more suitable than those closer to retirement, the added risk as well as other lifestyle

factors must be taken into account.
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Can an alternative strategy be used to achieve the same objectives without gearing?

Insurance provisions in place or to be put in place and/or the clients' inability to be insured.

Client's acceptance of unexpected market volatility.

Client's suitability for investing in growth assets.

Clients risk profile as determined via the risk profiling tools provided by the licensee. As a general rule of thumb gearing strategies will be more suitable

for growth or high growth profiles. However, an assessment of suitability should be undertaken on a case by case basis.

Collateral to be used to secure loans and any inherent debts in the collateral.

Other existing levels of debt.

If on an ongoing basis the client cannot be contacted by any of the usual means of communication.

The client's ability to enter into the contract (e.g. bankruptcy).

Whether the client has appointed an agent /guarantor to act on their behalf and in this case is the agent/guarantor aware of the risks associated with the

loan. 
 

Margin Calls
Margin loans are subject to margin calls when the loan value ratio (LVR) is exceeded (see further below concerning LVRs).  The lender will take steps to limit

their total exposure or LVR at the agreed maximum level by requesting additional equity, cash or equivalent from the borrower.

Lenders may enter into an agreement with the licensee for the licensee to receive margin calls on the client's behalf. If this occurs, it will be the licensee's

responsibility to contact the client should a margin call be made. Alternatively, lenders may agree to copy the licensee in if a margin call is made. In this latter

case, the lender retains the responsibility to notify the client in the event of a margin call and copy the licensee in on that notification.

Normally, a margin call can be met by the client by:

Reducing the loan balance by depositing additional cash or lodging accepted security by the client or third party (e.g. mortgagor); or

Selling investments and reducing the loan balance.
 

In all instances, detailed file notes should to be maintained on the client file.

To ensure all notifications are addressed in a timely manner the licensee and its representatives should follow the following process:

When the margin loan agreement is put in place clients will be required to provide contact details that must be accessible at all times and / or provide

limited third party authorisations on the nominated bank account from which funds can be drawn to cover margin calls.

Where possible, notification will be requested via email and two addresses will be provided to ensure in the event the Representative is not available a

second person also is made aware of the notification. For mail notification all correspondences relating to margin calls will be marked as urgent and an

appropriate task or reminder will be put in place.

Where the Representative and/or second nominated personnel is not available emails will be forwarded to another available person. For mail

correspondence an alternate person will be nominated to receive all correspondence.

The representative will call the client and forward the notification along with the appropriate action to be taken. 
 

Loan Valuation Ratio (LVR)
A LVR is usually a pre-set maximum proportion of an investment amount a lender will lend e.g. a LVR of 75% means the lender will lend up to 75% of the

investment purchase price/value of the assets purchased. The LVR is used to establish the maximum size of the loan and also used to determine when a

margin call should be initiated.

It is recommended that the licensee establish a policy setting out is that the maximum loan to valuation ratio in all instances should not exceed x% i.e. only a

maximum of x% must be borrowed against the investment purchase price/value of the assets purchased.

   LVR (%) = (Borrowed Funds/ Total Investment) X 100       

The establishment fee is not to be included as part of the total investment.

Where property is used as security, the representative should give preference to the use of the equity in the investment property above the use of equity in the

principal residence.

The licensee's policy may also prescribe a maximum amount to be borrowed using property (including refinancing & drawdowns).

Where the licensee's LVR is exceeded, the Representative must take all necessary steps to ensure the LVR is brought back to the required level. 

 
Double Gearing
Double gearing strategy is where a client borrows money – usually against their home equity and uses these funds as security for an additional loan and then

invests using the total borrowing. 

Double gearing strategies accelerate the risks normally associated with simple gearing strategies. Representatives are to ensure that recommendations made

are suitable for client's needs and objectives. Additionally, Representative is to be aware of licensee's internal requirements, where applicable, prior to

recommending double gearing strategy to clients. 
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Product Research Index
What is Adequate Product Research

Use of External Research

Non-Approved Products

Change of Approval Status

Removal of Products/Investments

Product Research
Providers of financial product advice to retail clients are required to ensure that the advice provided is in the best interests of the client so that they will be in a

better position by taking that advice.  (Refer to s961B Corporations Act)

A representative must make reasonable inquiries to the personal circumstances of a client and with regard to this information, consider and conduct

investigation of, the subject matter of the advice as is reas onable in all of the circumstances. In particular, the representative must undertake a 'triage' or

'filtering' process with the client to identify all matters/issues as may be relevant to the client's goals and objectives. The representative must ensure that those

matters are addressed in the advice subsequently provided or if for some valid reason they are not then that must be stated with reasons why they are not so

addressed and appropriate warnings given. 

An AFS licensee has a legislative responsibility to ensure that its representatives have the knowledge and skills to provide appropriate recommendations. A

representative's product knowledge is a key part of the advisory process. 

To demonstrate that representatives have satisfied their product research obligation, ASIC considers that they should:

have adequate knowledge about the financial products they recommend;

consider the impact of matters such as market and industry risks, the economic and political environment, the issuer's track record, the nature of the

underlying investments and assets, the terms of the policy, underwriting requirements and any other factors which might impact on the performance of

the recommended product; and

have adequate knowledge about a reasonable range of comparable investment/insurance products.
 

While licensees and representatives often rely on external research, the onus of complying with s961B of the Corporations Act is o n the licensee and its

representatives. Licensees and representatives should therefore take reasonable steps to ensure that external research is reliable and adequate. External

research should be a tool used to assist in researching the product, not an end in itself.

ASIC has set out in Regulatory Guide 175 Licensing: Financial product advisers - Conduct and disclosure [RG 175] what it considers to be the minimum

parameters with regard to product research.

What is Adequate Product Research
When deciding if a representative has satisfied the s961B obligations to conduct adequate product research, some of the matters which ASIC will take into

account include: 

Products recommended
A representative should have adequate knowledge about the financial products they recommend. To have adequate knowledge, the investigations they

conduct should generally include relevant information available in the market. Such information includes prospectuses, product disclosure statements, annual

reports, reports to the ASX or ASIC by disclosing entities, fund manager's information releases and any reports and analysis made by specialists.
 

Factors concerning products that should be considered
When assessing the appropriateness of any financial products, a representative should generally consider such matters as market and industry risks, the

economic and political environment, the issuer's track record, the nature of the underlying investments and assets and any other factors which may directly or

indirectly impact on risk return and growth prospects of the recommended financial product. For Insurance products (both Life & General), consideration

should also include the underwriting and claims handling processes.
 

Conflict of Interest
The licensee and representative must consider if an apparent or potential conflict of interest is evident when considering the product. 
 

Comparable financial products
A representative should also have adequate knowledge about a reasonable range of other comparable financial products. Since a representative must

provide recommendations in the best interests of the client and not 'best advice', knowing about comparable products does not mean knowing about every

comparable product available in the market. What is a reasonable range varies from case to case, but does, at a minimum; include a couple of comparable

products.

Use of External Research
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Providing entities may either conduct their own research or use external product research. ASIC recognises that a number of licensees and their

representatives utilise external research in order to assist with the compilation of recommended product lists or investment selections. Whilst this is a

commercial reality, the onus or obligation still rests firmly with the licensee and its representatives, as stated in [RG 175].

Therefore, if external research is used, the providing entity should take reasonable steps to ensure that it is accurate, complete, reliable and up-to-date. For

example, a representative may use product research issued by a research house that is known to be affiliated with a fund manager or product issuer. When

using this research, a representative must take further reasonable steps to assess the quality of the research in terms of its impartiality and accuracy. 

Under the Act, licensees are responsible for the conduct of their representatives. Therefore, it is in a licensee's best interest to ensure that any representative,

who provides financial services on their behalf, conducts adequate product research or uses only reliable external product research.

Non-Approved products
If a representative wishes to provide recommendations for a particular product which is not on the Approved Product List, they must request permission from

the Licensee. The request must include the following:

Name of Product

Reason for wanting to provide the recommendation

Approval status by Research House (if applicable)

Completed Product Research Form
 

A request for the product to be included on the Approved Product List can be made. The Research Officer will file these and/or present any inclusion requests

at the following committee meeting. 

Where a product/investment fails to be approved by the Research Committee/ Research Officer as an addition to the Approved Product List, yet the client

wishes to proceed with the non-approved product, representatives should ensure that the client signs a declaration which states that:

the product has not been recommended by the licensee or the representative;

the client is aware no recommendation has been made and is proceeding with the investment / product of their own accord; and

the client is aware of the risk associated in doing so.
 

This Client Declaration is usually in the form of an Execution Only Form. This Client Declaration must be completed and a copy provided to the Research

Officer for filing as well as being placed in the client's individual file.

The use of non-approved products/investments will be monitored through:

Regular checks of commission statements; and

Representative audits.  

Change of Approval Status
Once your Approved Product List is established, changing circumstances will require additions, deletions or amendments to the list. Substantiation of the

circumstances leading to the change must be clearly documented.

Removal of Products/Investments
There may be concerns regarding certain products or product providers that are on the Approved Product List.

The Research Committee and/or representative may request that the particular product/s be 'suspended' pending further investigation. A 'suspended'

product/investment allows that particular product/investment to remain in place but no further recommendations on that product/investment can be made until

the 'suspension' is removed. It should be noted that the removal of products should not be done via deletion of products previously approved from the

Approved Product List but a note should be made on the Approved Product List 'no new monies' or 'on hold' or 'redeem and no new monies'. This is to ensure

continuous Professional Indemnity Insurance coverage.

The Research Committee/ Research Officer will conduct further investigation with the Research houses and product providers. This is to be communicated to

all advice providers and relevant staff immediately via email and in memo form. A copy of the communication is to be placed on the Approved Product List file.

Where a product/investment has been removed from the Approved Product List and there is concern with the actual investment, the licensee and its

representatives must communicate this to all clients holding that product/investment and make recommendations to redeem the product/investment. 

Where a product/investment has been removed from the Approved Product List due to other reasons excluding the actual investment, the representative

should review the client's situation at the next client review. If regular contributions are being placed into the particular product/investment, then this should

continue.
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Disclosure Requirements Index
What to Disclose? 

How to Disclose? 

Additional Requirements 

Incomplete Information Warning 

Limited Advice Warning 

Inaccurate/Incomplete Warning 

PDS Disclosure

Disclosure Requirements 
Disclosure requirements are broad and non-adherence is a strict liability offence under the Corporations Act.

Disclosure is required both for documents used to provide advice as well as annual Fee Disclosure Statements (FDS) where personal advice is given to a retail

client and the contracted services exceed a 12 month period.

What to Disclose?
For advice documents, information about any remuneration (including commissions) or other benefits received that might reasonably be expected to be or

have been capable of influencing the licensee or representative in providing the advice must be disclosed. This includes remuneration or benefits that any of

the following may receive:

the licensee;

the representative;

a related body corporate of the providing entity;

a director or personnel of the providing entity or a related body corporate;

an associate of any of the above;

any other person who may receive benefits (including referral sources)
 

Quite often these benefits/situations are considered potential conflicts of interest and would be recorded in the conflicts of interest register.

For FDS documents the specified information below must be disclosed in the last 12 month period preceding a client's 'Disclosure Date'. This date is generally

the anniversary date in which the client was first contracted with the licensee or representative to receive financial services. the following must be disclosed:

The services contracted to be provided;

The services actually provided, and

The fees charged to the client in that period.

 

Commissions need not be disclosed, however the FDS must not misrepresent that fees are only remuneration received if that is not the case. 

How to Disclose?
For advice document, the total amount of the remuneration, commission and benefits payable must be stated as a dollar amount and as a percentage. If the

total amount cannot be identified when the Statement of Advice or Record of Advice is provided, then a description of the method of calculating the

commission and benefits (including, if appropriate, percentages or worked dollar examples) must be included. Written details of when and how the

remuneration, commission and other benefits are payable must also be included.

For FDS documents, the FDS must be provided to the client no later than 30 days after the Disclosure Date.

Additional Requirements
In addition to remuneration, the following information must also be disclosed:

any other interests, whether pecuniary or not and whether direct or indirect, of the providing entity or of any associate of the providing entity; and

any associations or relationships between the providing entity or any associate of the providing entity and the issuers of any financial products;

information that might reasonably be expected to be or have been capable of influencing the providing entity in providing the advice must be included in

the SOA and ROA. In the case of non-monetary benefit, a clear description of the benefit must be included. 

Details of any associations or relationships between the providing entity or any associate of the providing entity and the issuers of any financial products

that might reasonably be expected to have been capable of influencing the providing entity in providing the advice. e.g. ownership in a financial product

or product provider must be disclosed in the advisory documents.
 

Failure to provide these disclosures may void the licensee's PI insurance in the event of a claim.
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The following retail protection warnings should be incorporated into a Statement of Advice or other advisory document where relevant.

Incomplete Information Warning
'This advice is based on information which we have obtained about you and which you must ensure is accurate and complete. Otherwise, this advice may be

based on inaccurate or incomplete information about your investment objectives, financial situation or needs. You must therefore assess whether it is

appropriate, in the light of your own individual circumstances, to act upon this advice.'

Limited Advice Warning
'Due to the limited nature of this advice, you should, before acting on the advice, consider the appropriateness of the advice in regards to your objectives,

financial situation and needs. You are advised to obtain a Product Disclosure Statement if the financial advice relates to the acquisition, or possible acquisition,

of a financial product before making any decision about whether or not to proceed with the recommendations.'

Inaccurate/Incomplete Warning
'This advice is based on information which we have obtained about you which you must ensure is accurate and complete. Otherwise, this advice may be

based on inaccurate or incomplete information about your investment objectives, financial situation or needs. You must therefore assess whether it is

appropriate, in the light of your own individual circumstances, to act upon this advice.'

PDS Disclosure
In the event this advice contains information about a particular financial product, you should ensure you obtain a Product Disclosure Statement in respect of

that product prior to making any decision to acquire that product.
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Client Records - Minimum Standards
Appropriate record keeping and file management is a fundamental Representative obligation. In order to maintain a uniform and consistent approach to both

internal and external compliance requirements, procedures need to be adopted to maintain client records in a safe and secure manner. In particular, ASIC

have prescribed in RG175.401 that advice providers must maintain adequate file records to be able to rely on the 'Safe Harbour' rules in evidencing the 'Best

Interests' duty (see above).

A stand-alone, secured file should be held for each client and should contain:

all relevant file notes;

comprehensive initial data collection and risk profiling and maintenance of same;

copies of the client's product application forms;

copies of confirmation from product providers;

a true and complete copy of any Statements of Advice and accompanying schedules which have been prepared in behalf of the client;

copies of all working papers (All exchanges with clients must be noted and records kept on the client's file. File notes should contain the client's name,

date of contact and all relevant details of the matter discussed. All file notes are to be maintained on the client's file (this may be an electronic file). This

should include any evidence of research undertaken on the 'from product or fund'

copies of all client authorities (TFN, Third Party & Authorities to Proceed) and other correspondence.
 

Individual files should be held in lockable filing cabinets or drawers. These should be locked whenever the office is left unattended to prevent any breach of

confidentiality and privacy. The files should never be left where they are in view of the general public or to other clients.

In the case of electronic files, there must be measures in place, such as password to the system which is changed on a regular basis and back up disks are to

be kept in lockable cabinets or drawers in order to prevent any breach of confidentiality and privacy.

Additionally, the AML/CTF Act imposes a number of record-keeping obligations on reporting entities, including:

details of designated services provided

details of customer transactions

applicable customer identification procedures

electronic funds transfer instructions

AML/CTF programs

details of correspondent banking due diligence assessments
 

In most cases reporting entities must retain records (and other documents given to them by customers) for seven years.

Authority to Proceed
Documentation pertaining to the implementation of financial recommendations must be completed in full and acknowledged as accurate by the client.

Documentation may include:

Application forms

Personal Statements

Withdrawal letters

Notification of intent documents
 

In addition to the agreement to the time frame and cost of reviews it is a good idea to finalise details with a checklist to ensure complete understanding by the

client. This should be agreed to by the client and signed off by the client and adviser. The checklist may include but is not limited to the following client

acknowledgements: 

The Licensee's name and contact details.

The Representative's name and contact details.

Client identification & verification in accordance with AML/CTF requirements.

That the client has read and understood the SOA.

That the SOA accurately reflects their circumstances and goals.

The level of risk stated in the recommendations.

Understanding that assumptions been made in the SOA cannot be guaranteed.

Understanding and agree to the fees, charges and commissions payable.

Understanding of the review arrangements and associated charges.

Understanding that this plan is only for their circumstances.

Understanding of any disclaimers incorporated into the SOA.

Sign off by client to proceed with recommendations. 
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Anti-Money Laundering / Counter Terrorism Financing Index
What is Money Laundering? 

What is a ‘Designated Service’? 

Item 54 

What are the obligations? 

Part A AML/CTF Program

Part B AML/ CTF Program

AML/CTF Reporting Obligations

Glossary

Anti-Money Laundering / Counter Terrorism Financing Framework
Anti-Money Laundering & Counter Terrorism Financing requirements as set out in legislation are core parts of the responsibilities imposed on AFS licensees

and their representatives.  Obligations are imposed on financial service providers through the Anti Money Laundering and Counter Terrorism Financing Act

2006 (AML/CTF Act).

The objective of this legislation (so far as financial service providers are concerned) is to ensure that Australia's practices match those of overseas countries in

identifying and tracking criminal behaviours in relation to the investment or placement of monies which may or may not be linked to terrorist or money

laundering activities.

The AML/CTF Act is supplemented by AML/CTF Rules which were developed and maintained by AUSTRAC.  

Obligations apply whether licensees provide services to retail or wholesale clients, and also extend to the conduct of their representatives. 

What is Money Laundering?
'Money laundering' describes the way some criminals use the legitimate financial system to try to hide or disguise the proceeds of crime. Anti-money

laundering laws are designed to prevent this behaviour by establishing an 'audit trail' or transaction history, which provides evidence linking criminal acts and

their organisers.

The investment of monies is an obvious way in which money received by criminal means can be disguised or where funds owned by terrorist organisations

may be ultimately developed and used for criminal activities.

What is a ‘Designated Service’?
The AML/CTF obligations are imposed when a 'Designated Service' is provided therefore it is important to understand what these services are. The

following are examples of some designated services:

arranging fund transfers,

issuing or selling:

securities,

managed investments,

derivatives,

foreign exchange contracts, or 

life policies, and

providing a dealing activity (i.e. arranging for the issuance of a financial product) as an AFS licensee or their representative.
 

The AML/CTF Act Table 1 contains the complete list of designated services – this list has been amended several times since the initial implementation of the

Act and it is important that an entity stays abreast of any changes.  As each licensee offers discrete services they may be providing several designated

services.  Due to the complexities of some of the designated services AUSTRAC has provided several guidance/information papers which can be found on

the AUSTRAC website. It is advisable for AFS licensees to review this information periodically.

Persons or entities who provide one or more designated services to a customer are 'reporting entities' and as such are subject to various obligations under the

Anti-Money Laundering and Counter-Terrorism Financing Act.

Item 54
If you are providing services strictly caught under item 54 of the AML/CTF Act – i.e. arranging designated services as an AFS Licensee, you are exempt from

complying with Part A – AML/CTF Program.  However, you must still comply with the know your customer, reporting and reviewing obligations. This includes

the collection of additional information depending on the risk assessment of the customer.  This exemption does not apply if you are providing any designated

services outside of Item 54.
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What are the obligations?

The provision of any designated service may trigger specific obligations under the Act.  The obligations include the following areas:

Identification and verification of customers

Documented AML/CTF Program

Correspondent banking due diligence (where applicable)

Reporting

Reviewing the AML/CTF Program

Ongoing Customer Due Diligence
 

Generally, a reporting entity must have and comply with an anti-money laundering and counter terrorism financing program. This program may consist of one

or two parts Part A (general) and Part B (customer identification). The following table overviews these Parts – further information is provided in later sections.

  Part A (general)   Part B (customer identification)

Ensuring systems are in place to assess the risk of products and designated

services that a business provides

Screening employees prior to engagement and ongoing monitoring of staff

Training employees in AML/CTF trends, risk-based processes and the

consequences of non-compliance

Training and ongoing monitoring of agents and third parties where applicable

Ongoing customer due diligence (from 12 December 2008) including

monitoring of customer transactions.

Establishing methods for identifying customers (and their agents), to enable

the reporting entity to be reasonably satisfied that a customer is who they

claim to be

Collecting and verifying minimum 'know your customer' (KYC) information.

Reporting entities must verify a customer's identity before providing the

customer with a designated service. In limited circumstances, the applicable

identification and verification procedures may be carried out after beginning

to provide the designated service as stated in the reporting entity section.

An example of the minimum requirements is to collect from a new client who is an individual, documentation of the client's full name, residential address and

date of birth (and retain that information for seven years).

It is then required that the client's full name and either the client's date of birth or residential address be verified.

To verify this information, the documentation must be reliable and independent, which means an original or certified copy of photo identification such as a

driver's licence or a passport (that has not expired) or both an original or certified copy of a primary non-photographic identification such as a birth certificate

and secondary identification, such as a utilities bill. 

The Anti-Money Laundering and Counter-Terrorism Financing Act also requires identifying the beneficial owners of funds and taking reasonable measures to

understand the ownership and control structure of clients who are legal entities or other arrangements, such as companies, trusts and partnerships. The

procedure for identifying these types of clients is set out in the Anti-Money Laundering and Counter-Terrorism Financing Rules.

Before a financial institution enters into a correspondent banking relationship (situations where accounts are established for the purpose of settling foreign

currency and Australian currency transactions) with another financial institution, it must carry out an assessment of the risk of money laundering or terrorism

financing posed by the relationship.

Based on the results of the risk assessment, a more detailed assessment may be required. The Anti-Money Laundering and Counter-Terrorism Financing

Rules set out the matters to be assessed. After a financial institution has entered into a correspondent banking relationship, it must carry our regular risk

assessment, with more detailed assessments undertaken if necessary.

Reporting entities must report to AUSTRAC suspicious matters, transactions above a certain threshold and international funds transfer instructions. They also

need to render Anti-Money Laundering and Counter-Terrorism Financing compliance reports to AUSTRAC as and when required and in the prescribed form.

The Anti-Money Laundering and Counter-Terrorism Financing Act also imposes reporting obligations on persons (most commonly these are members of the

public) who move physical currency of AUD$10,000 or more (or the foreign equivalent) into or out of Australia. There is also an obligation to report the

movement of bearer negotiable instruments into or out of Australia, when required to do so by a Customs or Police Officer.
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Part A AML/CTF Program Index
Part A Overview 

Board Oversight 

AML/CTF Risk Awareness Training Program

AML/CTF Compliance Officer

Independent Review 

AUSTRAC Feedback 

Employee Screening and Ongoing Due Diligence 

Outsourced Service Providers 

Dealing with Foreign Banks 

AML/CTF Program
Every reporting entity must implement and maintain an AML/CTF program.  However due to the variety of businesses that are caught under the umbrella of

the AML/CTF obligations AUSTRAC has allowed for three variations of the program.  Each entity must select the most appropriate program for the nature of

the services that they provide and review the ongoing suitability of this program periodically.

The three types of AML/CTF programs are:

A standard AML/CTF program, which applies to an in dividual reporting entity.  It must include all the components set out in Chapters 4 and 8 of the

AML/CTF Rules;

A joint AML/CTF program, which applies to each reporting entity that is a member of a designated business group, where each reporting entity member

elects to have a joint AML/CTF program;

A special AML/CTF program, which applies where a reporting entity provides only designated services covered by Item 54.

 

Standard and joint AML/CTF programs are divided into Part A (general) and Part B (customer identification).  The core purpose of Part A is to identify, mitigate

and manage risk that a reporting entity may reasonably face in the provision of designated services.  Part B sets out the requirements for the identification of

customers.  An AML/CTF special program consists only of Part B.

Part A Overview
Part A of an AML/CTF Program is predominantly about risk management including identification, impact and implementation of appropriate controls to mitigate

and/or manage the real or perceived risks associated with money laundering and terrorism financing.  These risk management activities are ongoing in nature

and are coupled with training and review obligations.

It is a requirement under the AML/CTF Act that licensees assess the risk that they may inadvertently or otherwise involve themselves in money laundering or

terrorism funding [s.165 (6)]. To this end, licensees should have specifically identified this risk and added it to the other risks documented in their Risk

Management Program.  This would involve assigning likelihood and severity values to it and identifying the means by which this can be prevented from

happening and/or remedial actions.

An AML/CTF program's Part A must include the following elements:

AML/TF risk awareness training program

Ongoing customer due diligence

Oversight by board and senior management

A designated AML/CTF Compliance officer

Regular independent reviews

Dealing with AUSTRAC feedback

Permanent establishments in a foreign country 

Board Oversight
The AML/CTF program that is developed should be approved by the governing body and senior management of the Licensee.  Adequate oversight and

monitoring activities are to be implemented to ensure that the licensee continuously meets its obligations. 

The program is required to be regularly reviewed and these reviews should also be authorised by the governing body.

AML/CTF Risk Awareness Training Program
Licensees are required to provide appropriate training to all relevant staff to ensure they understand the following;
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obligations as imposed by the AML/CTF Act;

consequences of non-compliance;

types of AML risks/activities they may encounter; and

procedures and processes that are in place relevant to their role
 

Additionally, the licensee's requirements in respect of the AML/CTF Act including reporting to AUSTRAC should be the subject of staff training which is

embodied in all staff training plans.

The licensee should monitor the AML/CTF Act and Rules to ensure changes are made to their Anti Money Laundering & Counter Terrorism Financing

Program.  If such changes are made this needs to be brought to the attention of relevant staff and included within their training plans.

AML/CTF Compliance Officer
The Anti-Money Laundering and Counter-Terrorism Financing program requires the appointment of an AML/CTF Compliance Officer, who is responsible for

AML/CTF compliance activities. The following factors need to be considered in the appointment of the AML/CTF Compliance Officer:

Independence

Seniority

Accountability

Reporting Lines

Access to Executive/Board

Relevant Skills

Experience
 

The AML/CTF Compliance Officer will be responsible for ensuring that all AML/CTF compliance activities are fully implemented and that the program is

running effectively. It is the expectation of the regulator that the compliance officer will be of suitable seniority and have relevant authority to affect the

program.

This position does not remove the responsibility of each representative and other personnel to competently and diligently discharge the obligations as imposed

by the AML/CTF Act.

Independent Review
The AML/CTF Program must be subject to regular independent review, specifically focussing on the effectiveness of the program, compliance with AML/CTF

obligations and implementation of the AML/CTF processes and procedures.

AUSTRAC Feedback
The Licensee must also have a process in place which will enable any feedback received from AUSTRAC regarding the Licensees AML/CTF Program to be

incorporated into the program.

Employee Screening and Ongoing Due Diligence
Prior to the employment of any relevant staff, licensees should have procedures by which relevant police and reputation checks are undertaken including

business references and ASIC website checks.

Representative staff should also be subject to a monitoring and supervision program which may include both internal and external client file audits and checks

of bank statements and accounting records by management on a periodic basis.  This should be documented in the licensee's monitoring and supervision

policies and procedures.

Outsourced Service Providers
Prior to the engagement of any outsourced provider, the licensee should undertake relevant checks in regard to their service delivery and reputation. Upon

appointment an agreement with the provider should be formalised into a documented agreement and their service delivery benchmarked against that

agreement. This is then periodically reviewed an annual basis at a minimum. All this should be documented in the licensee's Outsourcing Policies and

Procedures.

Should the outsourced providers engage in transactional activities on the licensee's behalf (e.g. external Authorised Representatives), such activities should be

monitored to ensure that any 'Suspicious Matter' or where transactions meet or exceed 'Threshold Transaction' levels or any 'International Fund Transfers' are

identified and handled in accordance with the licensee's AML/CTF Program. 

Dealing with Foreign Banks
As there are prohibitions under the AML/CTF in dealing with 'Shell Banks' (i.e. banks that are incorporated in a foreign jurisdiction in which they have no

physical presence and are not affiliated with a regulated financial group that does have a physical presence in that country) [s.95],it is important to identify if

such arrangements exist and ensure that the firm does not commit to entering into such relationships. 
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Part B AML/CTF Program Index
Part B (Customer identification) 

KYC Policy 

Client Types

Know Your Client Procedures 

Client Risk Classifications 

Ongoing Customer Due Diligence

AML/CTF Program
Every reporting entity must implement and maintain an AML/CTF program.  However due to the variety of businesses that are caught under the umbrella of

the AML/CTF obligations AUSTRAC has allowed for three variations of the program.  Each entity must select the most appropriate program for the nature of

the services that they provide and review the ongoing suitability of this program periodically.

The three types of AML/CTF programs are:

A standard AML/CTF program, which applies to an individual reporting entity.  It must include all the components set out in Chapters 4 and 8 of the

AML/CTF Rules;

A joint AML/CTF program, which applies to each reporting entity that is a member of a designated business group, where each reporting entity member

elects to have a joint AML/CTF program;

A special AML/CTF program, which applies where a reporting entity provides only designated services covered by Item 54.
 

Standard and joint AML/CTF programs are divided into Part A (general) and Part B (customer identification).  The core purpose of Part A is to identify, mitigate

and manage risk that a reporting entity may reasonably face in the provision of designated services.  Part B sets out the requirements for the identification of

customers.  An AML/CTF special program consists only of Part B. 

Part B (Customer identification)
One of the cornerstones of the AML/CTF Act is for an entity to establish and verify the identity of its customers.  This is the core function of Part B of an

AML/CTF program.  The principle of 'know your customer' (or KYC as it is usually called) is not only a specific obligation under the AML/CTF regimes, but is

also good business sense for a reporting entity to know who it is dealing with as the basis of a sound ongoing business relationship.

Note: Financial Services Legislation also uses the term KYC, but this is not to be confused with KYC in Anti-Money Laundering and Counter-Terrorism

Financing which comprises different principal elements and requirements. 

 

Reporting entities must identify and verify the identity of a person before providing a designated service to that person.  Part B of an AML/CTF program must

set out your applicable customer identification procedures.

For reporting entities that only provide a service covered by Item 54, the applicable customer identification procedure is to be set out in a special AML/CTF

program.

The following table summarises the requirements of Part B.

 Part B (customer identification)

Establishing methods for identifying customers (and their agents), to enable the reporting entity to be reasonably satisfied that a customer is who they claim

to be

Collecting and verifying minimum 'know your customer' (KYC) information.

Reporting entities must verify a customer's identity before providing the customer with a designated service. In limited circumstances, the applicable

identification and verification procedures may be carried out after beginning to provide the designated service as stated in the reporting entity section. 

KYC Policy
By implementing an effective KYC policy (combination of customer verification and ongoing customer due diligence obligations), the Licensee can identify the

entire scope of the asset and liability risk faced in relation to each customer and group of customers.

The KYC policy has five major elements. These include: Customer acceptance, customer identification, customer verification, accounts and transactions

monitoring and risk management.

Customer acceptance: The point at which a new customer is accepted or rejected is the easiest point at which the risk of dealing with illegal money can be

avoided.

Customer identification: Establishing the identity of customers is central to the KYC policy both for the customer acceptance or rejection decision and for the

ongoing monitoring of customer accounts and transactions.

Customer verification: Verifying that customers are who they say they are is vital to any customer identification procedure. Merely collecting customer
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information is not enough for an effective KYC policy. Reliable and independent documentation should be used to support and confirm the identification details

a customer provides. For example, sighting an original primary photographic identification document such as a passport or drivers licence.

Accounts and transactions monitoring: In an effective KYC policy, customer accounts and transactions are properly classified in terms of risk and are

regularly monitored. Through checks and thresholds, unusual activities, activities by high-risk customers, or suspicious behaviour can be detected and

reviewed. This aspect typically forms part of the ongoing customer due diligence activities.

Risk assessment: Appropriately categorising clients in line with the ML/CT risk that they pose will enable the licensee and its representatives to undertake

additional or enhance verification checks to mitigate risk.

The following sections outline how prospective client types are categorised and provides details of relevant verification activities to be undertaken.

Client Types
Clients must be classified as an initial step to assist in properly discharging the obligations under the AML/CTF requirements.  For example, broad categories

such as 'mums & dads' (individuals) can be further categorised according to their investable assets, income or needs.  Companies, trusts, SMSFs or other

non-natural entities can likewise be identified and segmented.

Classifications as required by the AML/CTF are:

Individuals and Sole Traders

Companies

Trusts

Partnerships

Associations

Registered Cooperatives

Government Bodies

Know Your Client Procedures
Client Identification
The AML/CTF Rules require a minimum level of information to be captured depending upon the type of client, much of which should have already been

captured as part of the data collection/fact find process through the use of the traditional Data Collection Booklets and Fact Find Documents.

Additionally, if the client has been identified as having a higher risk, then there is an expectation under the legislation that more information is to be obtained.  

The timing of the obtaining of such information must ordinarily be done prior to the commencement of the designated service (i.e. prior to the provision of a

financial service), however there are some limited exceptions where the identification can be completed after the provision of services provided it is done within

five (5) business days after the service was commenced.  These are detailed below:

Where the service is not face to face; or

Where the service is acquiring or disposing of a derivative or security; or 

Where the service is issuing or acting as insurer under a life or sinking fund policy.
 

A full list of identification information is provided within the AML/CTF Rules. Further information is provided in the glossary links. 
 

Client Verification
All new and prospective clients will need to provide as a minimum some type of verification of identity such as a copy of their driver's licence or passport.  This

also applies to joint clients, i.e. the identification obligations apply to each of the joint clients (such as a husband and a wife).

The verification information supplied must be original or certified copies and the adviser must retain a copy of verification document certifying that a true or

certified copy of the documentation was sighted.  The documentation used as part of the verification process must not be expired (with the exception of

passports which can be expired for up to 2 years only).

There is an express prohibition in the AML/CTF Act against dealing with any client on the basis of client anonymity or where the financial service provider

knows or has reason to suspect that the client is providing false identification [s.139].

'Pre commencement' clients (those who were existing clients prior to the commencement of the AML/CTF legislation on the 12th December 2007) who are

regarded as 'low risk' as defined in the AML/CTF Rules will only require verification of identity if they engage in a 'Suspicious Matter' a 'Threshold Transaction'

or any 'International Fund Transfers' which meet or exceed the reporting level.

A full list of verification information is provided within the AML/CTF Rules. 

Client Risk Classifications
Based on the identification information provided by the client and the relationship with the client, a risk classification must be assigned to each client.  In setting

a risk classification the following matters could be taken into account:

The client is considered a risk after the relevant 'know your client' queries are undertaken including whether the client has engaged in a 'Suspicious

Matter'

The relevant services or their delivery are considered high risk;

The relevant jurisdictions in which transactions are being contemplated or carried out are considered being high risk (including those that may have

economic sanctions, in which case the service must not be provided in any event);
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The client is considered to be a politically exposed person (PEP).
 

NB: A PEP is a person entrusted with prominent public functions in a foreign country such as heads of state or government and military officials, judicial officers

and senior executives.

'Low Risk' clients could be generally existing clients who are well known to the firm through past dealings and who do not indicate any contra finding after

consideration of the above factors.  New clients who do not indicate any contra finding after consideration of the above factors and any other relevant factors

could also be considered to be Low Risk. 

'Medium Risk' could include any client for whom there is a contra finding on one of the above factors and/of who indicates that a 'Suspicious Matter' has

occurred in their past after inquiry. 

'High Risk' could include any client who we determine a contra finding on more than one of the above factors and/or indicate that a 'Suspicious Matter' has

occurred in their past after inquiry.

Ongoing Customer Due Diligence
Under the AML/CTF Act reporting entities have an obligation to monitor customers and their transactions on an ongoing basis.  It is intended that the ongoing

customer due diligence activities will assist reporting entities to identify, mitigate and manage any ML/TF risks that may arise from providing designated

services to their customers.

Prior to providing a designated service to a customer you must collect information about their identity and verify this information.  Customer due diligence

(CDD) is central to an effective anti-money laundering and counter-terrorism financing (AML/CTF) regime. Reporting entities need to identify and verify each of

their customers so they can: 

determine the money laundering and terrorism financing risk posed by each customer

decide whether to proceed with a business relationship or transaction

assess the level of further monitoring required.
 

As part of the ongoing due diligence you must define trigger points in your ML/TF program for the collection of additional KYC information or for verifying

existing customer information.

CDD requirements under the Anti-Money Laundering and Counter-Terrorism Financing Act 2006 (AML/CTF Act) and the AML/CTF Rules include:

 consideration of the broader risks associated with customers

collection of identification information in relation to customers

collection, where necessary, or identification information about who owns and controls customers

verification of information where necessary

ongoing customer due diligence and monitoring - including scrutiny of transactions.
 

For example, you should collect and verify additional KYC information if there is insufficient identifying information about a customer on your records or if the

information did not appear reliable or if your customer has had a change in control or ownership.
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AML/CTF Reporting Obligations Index
Transaction Monitoring 

Enhanced Customer Due Diligence Program

Who Administers the AML/CTF Act? 

Suspicious Matters 

Threshold Transactions 

Impact on Representatives 

Reviewing 

Who monitors my obligations and what are the penalties?

Reporting Obligations
The licensee must appoint a person who is responsible for the receipt of such reports from representatives and ensure that the obligations under the Act are

carried out within the specified time limitations.  In the case of Licensees that are required to comply with Part A AML/CTF Program, this will be the AML/CTF

Compliance Officer.

Reporting entities must report suspect transactions, whether cash or otherwise. If there are reasonable grounds to suspect that the information about the

transaction would assist law enforcement in respect of evasion of tax, confiscation of monies from criminal activity and other offences, then this should be

reported.

The following reporting timeframes must be met;

'Suspicious Matters' must be reported within 3 business days

'Threshold Transactions' and 'International Fund Transfers' must be advised within ten business days

For suspected terrorism or terrorism funding, reporting to AUSTRAC must occur within 24 hours.
 

The fact that a matter is reported to AUSTRAC or that the licensee has a suspicion which may lead to such reporting must not be communicated either directly

or indirectly to the client.  An exception to this may be if such is communicated to a legal practitioner, accountant or someone else who is specifically

authorised under the AML/CTF Rules and for the purpose of dissuading the client from engaging in a breach of taxation or other Commonwealth Law.

There are also obligations to ensure that what is being reported to AUSTRAC is in fact accurate and not false or misleading.  The penalties for doing so can

lead to imprisonment for up to 10 years and a penalty of 10,000 units.

Transaction Monitoring
The purpose of a transaction monitoring program is to identify transaction activity that appears to be suspicious.  A transaction monitoring process consists of

three steps:

Monitoring all customer transactions in accordance with your business' policies, systems and procedures;

Identifying suspicious transactions;

Taking appropriate action.
 

A transaction monitoring program should be able to detect transactions which have no apparent economic or lawful purpose.

Suspicious transactions are required to be reported – see reporting section for further information.

Enhanced Customer Due Diligence Program
A designated service provider must have an enhance due diligence program in place to assess and collect further information in situations where it is

determined that there is a high risk of ML/TF when providing a designated service and where one of the grounds for reporting suspicious matter to AUSTRAC

has been met. 

Who Administers the AML/CTF Act?
AUSTRAC (Australian Transaction Reports and Analysis Centre), which was established under the FTR Act, continues in existence under the Anti-Money

Laundering and Counter-Terrorism Financing Act and is Australia's Anti-Money Laundering and Counter-Terrorism Financing Regulator and specialist financial

intelligence unit. Certain enforcement powers are also conferred upon Customs and police officers allowing them to question, search and arrest in relation to

cross-border movements of physical currency and bearer negotiable instruments. 

Suspicious Matters
A 'Suspicious Matter' is one where the financial service provider suspects or has reason to suspect that:
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a client is not who they say they are, or

a transaction:

may be relevant to or in relation to the evasion of tax or other law, or

may be of assistance in relation to the Proceeds of Crime Act 2002, or

may be preparatory to the commission of a terrorist offence or relevant in the prosecution of such an offence, or

may be related to money laundering or the prosecution of a money laundering offence (see above definition).

A list (but not exhaustive) of some indicators of a suspicious matter may be:

The client's employment history does not match their investments;

Large number of cash deposits which are subsequently withdrawn in a short period;

Client's reluctance to provide usual information when opening an account or providing information that cannot be verified;

Unusual early cancellation of unit trust investments or life insurance policies that result in a disadvantage to the client;

A number of entities or individuals making payments into one account without an adequate explanation;

Clients who have many bank accounts;

Early repayment of loans without adequate explanation;

Market transactions that are on the face of them are not to the advantage of the client; or

It is unclear where the source of the client's investable funds originated.

It is important to note that even if a prospective client does not in fact become your client, if a Suspicious Matter is determined, you are still obliged to report

the matter to AUSTRAC.

Threshold Transactions
The 'Threshold Transaction' level is generally the transfer of at least A$10,000 whether a physical transfer or an electronic funds transfer.  

Note: Two or more transactions which are individually below the 'Threshold Transaction' level, but having regard to the nature of the transactions and

surrounding circumstances leads to a presumption that the sole or dominant purpose of the amounts of transactions were done to avoid the threshold

transaction level will be caught by the AML/CTF Act.

For the purpose of determining this sole or dominant purpose the matters to be considered will include:

The value of the money or property involved in each transaction;

The total value of the transactions;

The period of time over which the transactions took place;

The interval of time between any of the transactions;

The locations at which the transactions took place.

 
International Fund Transfer
An 'International Fund Transfer' is defined as follows:

International funds transfer instruction

Item Type of
instruction

The instruction is an international funds transfer
instruction if ...

1 electronic funds
transfer
instruction

(a) the instruction is accepted at or through a permanent

establishment of the ordering institution in Australia; and

(b) the transferred money is to be, or is, made available to the

payee at or through a permanent establishment of the

beneficiary institution in a foreign country

2 electronic funds
transfer
instruction

(a) the instruction is accepted at or through a permanent

establishment of the ordering institution in a foreign country;

and

(b) the transferred money is to be, or is, made available to the

payee at or through a permanent establishment of the

beneficiary institution in Australia

3 instruction given
by a transferor
entity for the
transfer of
money or
property under
a designated
remittance
arrangement

(a) the instruction is accepted at or through a permanent

establishment of a person in Australia; and

(b) the money or property is to be, or is, made available to the

ultimate transferee entity at or through a permanent

establishment of a person in a foreign country

4 instruction given
by a transferor
entity for the
transfer of
money or
property under

(a) the instruction is accepted at or through a permanent

establishment of a person in a foreign country; and

(b) the money or property is to be, or is, made available to the

ultimate transferee entity at or through a permanent
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a designated
remittance
arrangement

establishment of a person in Australia 

 

Impact on Representatives
If a Representative becomes involved in any situation which could represent a threshold transaction, he or she should discuss the obligations imposed under

the Act with the client.

If a Representative becomes involved in a suspicious transaction, he or she must not disclose those suspicions to the transacting parties, and must contact the

Compliance Officer at Head Office immediately and the appropriate forms to be lodged with AUSTRAC will be arranged.

Reviewing
Part of the licensee's review of their AML/CTF Program should include an assessment of any new designated services, methods of delivery, and new and

developing technologies used to provide a service. This should be undertaken and formalised before those services, methods and technologies are put in

place.  In addition, the AML/CTF Program should also be the subject of an internal and external review which occurs at least on an annual basis.

Who monitors my obligations and what are the penalties?
The obligations under the Act can be subject to audit and monitoring by AUSTRAC [s.148]. AUSTRAC may require the appointment of an external auditor to

report on the financial service providers' compliance with its obligations under the Act [s.161 & s.162]. AUSTRAC may also accept enforceable undertakings

and has a wide variety of remedies under the Act for its enforcement. 

Many of the obligations imposed on AFS licensees also carry a strict liability and a criminal offence which may result in imprisonment and heavy fines.
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Account 

includes:

(a) a credit card account; and

(b) a loan account (other than a credit card account); and

(c) an account of money held in the form of units in:

(i) a cash management trust; or

(ii) a trust of a kind prescribed by the Anti-Money Laundering and Counter-Terrorism Financing Rules.

 

To avoid doubt, it is immaterial whether:

(d)           an account has a nil balance; or

(e)           any transactions have been allowed in relation to an account.

 

Classification

Classification of customers enables the collection of different types of information according to customers and risk profiles.

 

Cross-border movements of physical currency and/or bearer negotiable instruments 

Under the AML/CTF Act, anyone who is carrying, mailing or shipping cash of AUD10,000 or more into or out of Australia, must report this to a Customs officer,

police officer, or the AUSTRAC CEO. Commonly this is done by travellers at airports and seaports when going through Customs. The reports are then

forwarded to AUSTRAC by Customs.

Bearer negotiable instruments (BNIs) are also reported if being carried into or out of Australia, but only when required by a Customs or police officer. The

reports are forwarded to AUSTRAC and there is no monetary threshold involved (for example, a blank BNI would be reported).

 

Customer due Diligence (CDD) 

'CDD' is part of the AML program. It consists of obtaining 'Know Your Customer' (KYC) information; risk classification of customers and transaction monitoring.

Customers may need to be re-identified from time to time based on risk triggers set out in the Anti-Money Laundering Counter Terrorism Rules.

 

Customer identification

Establishing the identity of customers is central to a KYC policy. This is important both for the customer acceptance/rejection decision and the ongoing

monitoring of customers' accounts and transactions. By identifying customers effectively, we are able to deal with them in an appropriate manner. The three

key elements to effective customer identification are: classification, information gathering and documentation.

 

Designated Services

Table 1—Financial services

Item Provision of a designated service Customer of the designated service

1 in the capacity of account provider, opening an

account, where the account provider is:

(a) an ADI; or

(b) a bank; or

(c) a building society; or

(d) a credit union; or

(e) a person specified in the AML/CTF Rules

the holder of the account

2  in the capacity of account provider for a new or

existing account, allowing a person to become a

signatory to the account, where the account

provider is:

(a) an ADI; or

(b) a bank; or

the signatory
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(b) a bank; or

(c) a building society; or

(d) a credit union; or

(e) a person specified in the AML/CTF Rules

3 in the capacity of account provider for an account,

allowing a transaction to be conducted in relation to

the account, where the account provider is:

(a) an ADI; or

(b) a bank; or

(c) a building society; or

(d) a credit union; or

(e) a person specified in the AML/CTF Rules

both:

(a) the holder of the account; and

(b) each other signatory to the account

4 accepting money on deposit (otherwise than by way

of deposit to an account), where the deposit‑taker

is:

(a) an ADI; or

(b) a bank; or

(c) a building society; or

(d) a credit union; or

(e) a person specified in the AML/CTF Rules

the person in whose name the deposit is held

5 in the capacity of deposit‑taker for a deposit,

allowing a transaction to be conducted in relation to

the deposit, where the deposit‑taker is:

(a) an ADI; or

(b) a bank; or

(c) a building society; or

(d) a credit union; or

(e) a person specified in the AML/CTF Rules

the person in whose name the deposit is held

6 making a loan, where the loan is made in the
course of carrying on a loans business

the borrower

7 in the capacity of:

(a) lender for a loan; or

(b) assignee (whether immediate or otherwise) of

the lender for a loan;

allowing the borrower to conduct a transaction in

relation to the loan, where the loan was made in the

course of carrying on a loans business

the borrower

8 factoring a receivable, where the receivable is
factored in the course of carrying on a factoring
business

the person whose receivable is factored

9 forfaiting:

(a) a bill of exchange; or

(b) a promissory note;

where the bill or note is forfaited in the course of

carrying on a forfaiting business

the person whose bill or note is forfaited

10 supplying goods by way of lease under a finance

lease, where:

(a) the goods are not acquired by a consumer

(within the meaning of section 4B of the Trade

Practices Act 1974); and

the lessee
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(b) the supply is in the course of carrying on a

finance leasing business

11 in the capacity of lessor under a finance lease,

allowing the lessee to conduct a transaction in

relation to the lease, where:

(a) the goods were not acquired by a consumer

(within the meaning of section 4B of the Trade

Practices Act 1974); and

(b) the supply was in the course of carrying on a

finance leasing business

the lessee

12 supplying goods to a person by way of

hire‑purchase, where:

(a) the goods are not acquired by a consumer

(within the meaning of section 4B of the Trade

Practices Act 1974); and

(b) the supply is in the course of carrying on a

business of supplying goods

the person

13 in the capacity of supplier of goods to a person by

way of hire‑purchase, allowing the person to

conduct a transaction in relation to the

hire‑purchase agreement concerned, where:

(a) the goods were not acquired by a consumer

(within the meaning of section 4B of the Trade

Practices Act 1974); and

(b) the supply was in the course of carrying on a

business of supplying goods

the person

14 in the capacity of account provider for an account,
providing a chequebook, or a similar facility, that
enables the holder of the account to draw a cheque
on the account

the holder of the account

15 in the capacity of building society or credit union,
providing a chequebook, or a similar facility, that
enables the holder of an account with the building
society or credit union to draw a cheque on an
account held by the building society or credit union

the holder of the account with the building
society or credit union

16 in the capacity of trustee or manager of a trust,
providing a chequebook, or a similar facility, that
enables the holder of a beneficial interest in the
trust to draw a cheque on an account held by the
trustee or manager of the trust

the holder of the beneficial interest in the trust

17 issuing:

(a) a bill of exchange; or

(b) a promissory note; or

(c) a letter of credit;

to a person, where the bill, note or letter is issued

by:

(d) an ADI; or

(e) a bank; or

(f) a building society; or

(g) a credit union; or

(h) a person specified in the AML/CTF Rules

the person

18 issuing a debit card that enables the holder of an

account to debit the account, where the account

provider is:

(a) an ADI; or

the holder of the account
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(b) a bank; or

(c) a building society; or

(d) a credit union; or

(e) a person specified in the AML/CTF Rules

18A issuing a debit card that enables a signatory to an

account (other than the holder of the account) to

debit the account, where the account provider is:

(a) an ADI; or

(b) a bank; or

(c) a building society; or

(d) a credit union; or

(e) a person specified in the AML/CTF Rules

the signatory

19 in the capacity of building society or credit union,

issuing a debit card that enables the holder of an

account with the building society or credit union to

debit an account held by the building society or

credit union, where the account provider of the

last‑mentioned account is:

(a) an ADI; or

(b) a bank; or

(c) a person specified in the AML/CTF Rules

the holder of the account with building society or
credit union

19A in the capacity of building society or credit union,

issuing a debit card that enables a signatory to an

account with the building society or credit union

(other than the holder of the account with the

building society or credit union) to debit an account

held by the building society or credit union, where

the account provider of the last‑mentioned account

is:

(a) an ADI; or

(b) a bank; or

(c) a person specified in the AML/CTF Rules

the signatory

20 in the capacity of trustee or manager of a trust,

issuing a debit card that enables the holder of a

beneficial interest in the trust to debit an account

held by the trustee or manager of the trust, where

the account provider is:

(a) an ADI; or

(b) a bank; or

(c) a building society; or

(d) a credit union; or

(e) a person specified in the AML/CTF Rules

the holder of the beneficial interest in the trust

20A in the capacity of trustee or manager of a trust,

issuing a debit card that enables a signatory

authorised by the holder of a beneficial interest in

the trust to debit an account held by the trustee or

manager of the trust, where the account provider is:

(a) an ADI; or

(b) a bank; or

(c) a building society; or

(d) a credit union; or

(e) a person specified in the AML/CTF Rules

the signatory
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(e) a person specified in the AML/CTF Rules

21 issuing a stored value card to a person, where:

(a) the whole or a part of the monetary value stored

on the card may be withdrawn in cash; and

(b) the monetary value stored on the card is not

less than:

(i) $1,000; or

(ii) if another amount is specified in the regulations

—that other amount

the person

22 increasing the monetary value stored on a stored

value card held by a person, where:

(a) the whole or a part of the monetary value stored

on the card may be withdrawn in cash; and

(b) the increased monetary value is not less than:

(i) $1,000; or

(ii) if another amount is specified in the regulations

—that other amount

the person

23 issuing a stored value card to a person, where:

(a) no part of the monetary value stored on the card

may be withdrawn in cash; and

(b) the monetary value stored on the card is not

less than:

(i) $5,000; or

(ii) if another amount is specified in the regulations

—that other amount

the person

24 increasing the monetary value stored on a stored

value card held by a person, where:

(a) no part of the monetary value stored on the card

may be withdrawn in cash; and

(b) the increased monetary value is not less than:

(i) $5,000; or

(ii) if another amount is specified in the regulations

—that other amount

the person

25 issuing a traveller's cheque to a person the person

26 in the capacity of issuer of a traveller's cheque,
cashing or redeeming a traveller's cheque held by a
person

the person

27 issuing a money order, postal order or similar order

to a person, where the face value of the order is not

less than:

(a) $1,000; or

(b) if another amount is specified in the regulations

—that other amount

the person

28 in the capacity of issuer of a money order, postal

order or similar order, cashing or redeeming a

money order, postal order or similar order held by a

person, where the face value of the order is not less

than:

(a) $1,000; or

(b) if another amount is specified in the regulations

—that other amount

the person

29 in the capacity of ordering institution, accepting an the payer
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29 in the capacity of ordering institution, accepting an
electronic funds transfer instruction from the payer

the payer

30 in the capacity of beneficiary institution, making
money available to the payee as a result of an
electronic funds transfer instruction

the payee

31 accepting money or property from a transferor
entity to be transferred under a designated
remittance arrangement

the transferor entity

32 making money or property available to an ultimate
transferee entity as a result of a transfer under a
designated remittance arrangement

the ultimate transferee entity

33 in the capacity of agent of a person, acquiring or

disposing of:

(a) a security; or

(b) a derivative; or

(c) a foreign exchange contract;

on behalf of the person, where:

(d) the acquisition or disposal is in the course of

carrying on a business of acquiring or disposing of

securities, derivatives or foreign exchange contracts

in the capacity of agent; and

(e) the service is not specified in the AML/CTF

Rules

the person

34 in the capacity of agent of a person, acquiring or

disposing of:

(a) a bill of exchange; or

(b) a promissory note; or

(c) a letter of credit;

on behalf of the person, where:

(d) the acquisition or disposal is in the course of

carrying on a business of acquiring or disposing of

bills of exchange, promissory notes or letters of

credit in the capacity of agent; and

(e) the service is not specified in the AML/CTF

Rules

the person

35 issuing or selling a security or derivative to a

person, where:

(a) the issue or sale is in the course of carrying on a

business of issuing or selling securities or

derivatives; and

(b) in the case of an issue of a security or derivative

—the issue does not consist of the issue by a

company of a security of the company or of an

option to acquire a security of the company; and

(ba) in the case of an issue of a security or

derivative—the issue does not consist of the issue

by a government body of a security of the

government body or of an option to acquire a

security of the government body; and

(c) in the case of an issue of a security or derivative

—the issue is not an exempt financial market

operator issue; and

(d) such other conditions (if any) as are set out in

the AML/CTF Rules are satisfied

the person

36 in the capacity of issuer of a bearer bond,
redeeming a bearer bond

the person to whom the proceeds of the
redemption are paid
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37 issuing, or undertaking liability as the insurer under,
a life policy or sinking fund policy

the holder of the policy

38 in the capacity of insurer for a life policy or sinking
fund policy, accepting a premium in relation to the
policy

the holder of the policy

39 in the capacity of insurer for a life policy or sinking
fund policy, making a payment to a person under
the policy

the person

40 in the capacity of provider of a pension or annuity,

accepting payment of the purchase price for a new

pension or annuity, where:

(a) the provider is not a self managed

superannuation fund; or

(b) the pension or annuity is provided in the course

of carrying on a business of providing pensions or

annuities

the person to whom the pension or annuity is to
be paid

41 in the capacity of provider of a pension or annuity,

making a payment to a person by way of:

(a) a payment of the pension or annuity; or

(b) an amount resulting from the commutation, in

whole or in part, of the pension or annuity; or

(c) the residual capital value of the pension or

annuity;

where the provider is not a self managed

superannuation fund

the person

42 in the capacity of trustee of:

(a) a superannuation fund (other than a self

managed superannuation fund); or

(b) an approved deposit fund;

accepting a contribution, roll‑over or transfer in

respect of a new or existing member of the fund

the member

43 in the capacity of trustee of:

(a) a superannuation fund (other than a self

managed superannuation fund); or

(b) an approved deposit fund;

cashing the whole or a part of an interest held by a

member of the fund

the member, or if the member has died, the
person, or each of the persons, who receives
the cashed whole or a cashed part of the
relevant interest

44 in the capacity of RSA provider, accepting a
contribution, roll‑over or transfer to an RSA in
respect of a new or existing RSA holder

the RSA holder

45 in the capacity of RSA provider, cashing the whole
or a part of an interest held by an RSA holder

the RSA holder, or if the RSA holder has died,
the person, or each of the persons, who
receives the cashed whole or a cashed part of
the relevant interest

46 providing a custodial or depository service, where:

(a) the service is provided in the course of carrying

on a business of providing custodial or depository

services; and

(b) the service is not an exempt legal practitioner

service

the client of the service

47 providing a safe deposit box, or similar facility,

where:

(a) the service is provided in the course of carrying

on a business of providing safe deposit boxes or

similar facilities; and

the person who is, or each of the persons who
are, authorised to lodge items in the safe
deposit box or similar facility
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similar facilities; and

(b) the service is not an exempt legal practitioner

service

48 guaranteeing a loan, where the guarantee is given
in the course of carrying on a business of
guaranteeing loans

both:

(a) the lender; and

(b) the borrower

49 in the capacity of guarantor of a loan, making a
payment to the lender, where the guarantee was
given in the course of carrying on a business of
guaranteeing loans

both:

(a) the lender; and

(b) the borrower

50 exchanging one currency (whether Australian or
not) for another (whether Australian or not), where
the exchange is provided in the course of carrying
on a currency exchange business

the person whose currency is exchanged

51 collecting physical currency, or holding physical

currency collected, from or on behalf of a person,

where:

(a) the service is provided in the course of carrying

on a business of collecting or holding physical

currency; and

(b) the physical currency was not collected by the

provider of the service as consideration for the

supply of goods (within the meaning of the Trade

Practices Act 1974); and

(c) the physical currency was not collected by the

provider of the service as consideration for the

supply of services (within the meaning of the Trade

Practices Act 1974) other than the service of

collecting or holding physical currency; and

(d) the physical currency was not collected as a

donation to a charity or charitable institution

the person

52 preparing a pay‑roll, on behalf of a person, in whole
or in part from physical currency collected, where
the service is provided in the course of carrying on
a business of preparing pay‑rolls

the person

53 delivering physical currency (including pay‑rolls) to
a person, where the service is provided in the
course of carrying on a business of delivering
physical currency

the person

54 in the capacity of holder of an Australian financial
services licence, making arrangements for a person
to receive a designated service (other than a
service covered by this item)

the person 

 

High Risk Reviews

High - risk customers are regularly reviewed and substantial high - risk customers are personally known to management.

 

Information Gathering

Effective information - gathering strategies enable the building of a solid information base on each customer.

 

Know your customer (KYC)

KYC policies ensure that financial businesses can effectively identify, verify and monitor customers and customer - driven transactions.

The objectives of KYC policy are:

1. accept only legitimate customers

2. identify customers to understand the potential risks they pose
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3. monitor customer accounts and transactions for illegal activities

4. implement risk management processes to effectively manage customer-driven risk. 

Legal entities

Legal entities include companies, trusts, banks and partnerships. Higher risk legal entities include offshore private companies, trusts and correspondent banks.

 

Legal Risks

If financial institutions are used as vehicles for illegal activities by customers, the institutions face the risk of fines, penalties, injunctions and even forced

discontinuance of operations.

Apart from regulatory risk, involvement in illegal activities could lead to third-party judgments and unenforceable contacts. In addition, professionals in financial

institutions may also personally be subject to legal action.

 

Non-face-to-face customers

Customers who open accounts or transact business through methods such as the internet, post or telephone, which do not require direct 'in person' contact

with the financial service providers.

 

Person

Means any of the following:

(a) an individual;

(b) a company;

(c) a trust;

(d) a partnership;

(e) a corporation sole; and

(f) a body politic.

Politically-exposed person (PEP)

The Financial Action Task Force (FATF) defines PEPs as:

Individuals who are or have been entrusted with prominent public functions in a foreign country, for example Heads of State or of government, senior

politicians, senior government, judicial or military officials, senior executives of state owned corporations, important political party officials. Business

relationships with family members or close associates of PEPs involve reputational risks similar to those with PEPs themselves. The definition is not intended to

cover middle ranking or more junior individuals in the foregoing categories. (FATF, Glossary to the 40 Recommendation).

 

Profiles

A profile refers to a typology of a customer, account or transaction. Well - developed and applied customer profiles are used to identify and classify potentially

high - risk customers.

 

Record keeping

The FTR Act and AML/CTF Act both impose record-keeping obligations on regulated entities. These obligations include retaining certain transaction records

and customer identification documents for a certain period of time (generally this is 7 years after a transaction or end of customer relationship, under the

above Acts).

 

Risk-based approach

Responses to specific situation will be risk-based (rather than prescriptive, checklist-based). Risk based approach is endorsed, but is often implemented in a

prescriptive way – e.g. setting risk-triggers as to when to re-verify identify. AML program is based on the concept of 'materially mitigating risk'.

 

Risk Management

To ensure that the risks posed by money laundering, terrorism financing and other criminal activities are consistently dealt with, good risk management

practices are essential. Financial institutions should remain vigilant about customer-driven risk. There are four key elements to effective risk management

practices: processes, teams and channels, training and audit.

 

Significant cash transaction report (SCTR)

A report made under the FTR Act, of a cash transaction involving the transfer of currency of AUD10,000 or more (or the foreign currency equivalent).

'Currency' under the FTR Act means physical cash (i.e. notes and coins), but not other monetary instruments (e.g. cheques, money orders). 
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The equivalent reporting obligation under the AML/CTF Act, called a 'threshold transaction' report, comes into effect on 12 December 2008. Unlike SCTRs

under the FTR Act, the new obligation includes both physical cash and 'e-currency' (defined in the AML/CTF Act).

 

Suspect transaction report (SUSTR)

Under the FTR Act, a report of a transaction which a cash dealer has reasonable grounds to suspect may be linked to tax evasion, money laundering, criminal

or terrorist acts. Cash dealers should report a suspect transaction if they have suspicions about the monies, individuals or circumstances involved in a

transaction. There does not have to be a completed transaction in order to report. Anything that raises a cash dealer's suspicion can be reported as a suspect

transaction, including enquiries or suspicious behaviour.

 

Transaction records

Records that show account or transaction activity. Bank account and credit card statements are examples of transaction records.

 

Verification records

Records that identify the legitimacy of a customer. Copies of passports, birth certificates and certificates of incorporation are examples of verification records.
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ASX Participants Index
Organisational Competence of ASX Participants 

Access to ASX Market and ASX Products

Trading Rules

Records, Execution, Quote Display and Reporting Services

Monitoring Conduct and Enforcing Compliance

Special Considerations for Securities Advice

General Rules

ASX Operating Rules & Procedures

Securities Glossary 

ASX
ASX functions as a market operator, clearing house and payments system facilitator. It also oversees compliance with its operating rules, promotes standards

of corporate governance among Australia’s listed companies and helps to educate retail investors. 

Confidence in the operations of ASX is reinforced by the market supervision and regulatory role undertaken by the Australian Securities and Investments

Commission (ASIC) across all trading venues and clearing and settlement facilities, as well as through the Reserve Bank of Australia's oversight of financial

system stability. ASIC also supervises ASX’s own compliance as a listed public company. 
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Organisational Competence Index
Management Requirements 

Responsible Executives 

Retail Client Adviser Accreditation 

Accredited Derivatives Advisers 

Designated Trading Representatives

Organisational Competence of ASX Participants
Chapter 2 of the ASIC / ASX Market Integrity Rules provides the competency requirements for Market Participants and Representatives that apply in addition

to the requirements of an AFS Licence (which every Market Participant must hold).

The requirements that Market Participants must demonstrate are:

Management requirements [Max Penalty $1,000,000]

Responsible Executives [Max Penalty $20,000]

Retail Client Adviser Accreditation [Max Penalty $100,000]

Authorised Derivatives Adviser

Designated Trading Representatives [Max Penalty $1,000,000]
 

A register of all training undertaken should be maintained and individual training objectives should be set and reviewed at least on an annual basis.

Management Requirements
A Market Participant must have an appropriate management structure so as to comply with the ASIC / ASX Market Integrity Rules and the ASX Operating

Rules and have its processes under the supervision of one or more Responsible Executives, who has seniority and authority and must keep accurate records

of its structure and responsibilities of the Responsible Executives [ASICR 2.1.1] [Max Penalty $1,000,000]

A Market Participant must notify ASIC of its structure and allocation of responsibilities and notify ASIC within 10 business days of any changes [ASICR 2.1.2]

[Max Penalty $20,000]

A Market Participant must have appropriate supervisory policies and procedures to ensure compliance with the ASIC / ASX Market Integrity Rules, the ASX

Operating Rules and the Corporations Act [ASICR 2.1.3] [Max Penalty $1,000,000]

A Market Participant must ensure that any person involved in its business is of good fame and character and of high integrity [ASICR 2.1.4] [Max Penalty

$1,000,000]

A Market Participant, and its Responsible Executives, must not engage in Unprofessional Conduct (as defined) [ASICR 2.1.5] [Max Penalty $1,000,000]

Special requirements for Professional Indemnity Insurance apply to Market Participants, including the notification of claims to ASIC [ASICR 2.2.1 to 2.2.4] [Max

Penalty $100,000]

A Market Participant must notify ASIC and ASX of any legal proceedings commenced by it or against it by another Market Participant, a Clearing participant, a

regulatory authority or a client [ASICR 2.2.5] [Max Penalty $100,000]

Responsible Executives
The ASIC / ASX Market Integrity Rules define a Responsible Executive ('RE') to mean at any time, in relation to a Market Participant, an individual who is

shown as having executive responsibility for the supervision and control of all or part of the business of that Market Participant in the document provided to

ASIC under subrule 2.1.2 (1) or (2) or the notification provided to ASIC under subrule 2.1.2 (3).

A Market Participant must notify ASIC within 10 business days of any appointment, resignation or changes to RE's. [ASICR 2.3.1] [Max Penalty $20,000]

A Market Participant must ensure that each RE supervises and is accountable (in relation to the RE's part of the business) for design, implementation,

functioning and review of the operations and processes [ASICR 2.3.2] [Max Penalty $20,000]

A Market Participant must ensure that each RE [ASICR 2.3.3];

a) maintains currency of knowledge;

b) by 10 July each year, performs an annual review as at 30 June of the supervision and control procedures;

c) by 10 July each year, determines whether the control have been adequate

d) by 10 July each year, provides a signed and dated representation to the Market Participant as to whether the requirements in (a) and (b) have been

met and continue to be reasonably designed, implemented and functioning.

The Market Participant must retain copies of representation (d) above and evidence of compliance by the RE and the Market Participant with the ASIC / ASX

Market Integrity Rules and the ASX Operating Rules for at least 7 years. [Max Penalty $20,000]

ASICR 2.3.4 and 2.3.5 require the Market Participant to ensure each RE meets Compliance Education Requirements (minimum 8 hours each year and pro-

rata) during the first year and continuing each year. The Market Participant must notify ASIC by 31 July each year of the details of the RE and the continuing
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education and keep a copy of all records for 7 years. [Max Penalty $20,000]

REs can meet some of the educational requirements (see ASICR 2.3.4 referred to above) by passing the appropriate examination through the Stockbrokers

Association of Australia:

a) ASIC Market Integrity Rules (ASX Markets) and ASX Clear Operating Rules (Clearing and Settlement) RE Exam;

b) ASIC Market Integrity Rules (ASX Markets) RE Exam; or

c) ASX Clear Operating Rules (Clearing and Settlement) RE Exam.

Retail Client Adviser Accreditation
As per ASIC / ASX Market Integrity Rule 2.4.1, a Market Participant must ensure that each of its representatives that provide financial product advice to retail

clients in relation to options contracts, futures market contracts or warrants, hold the relevant accreditation [Max Penalty $100,000].

Where a Market Participant has a Managed Discretionary Account for a retail client, the account must be operated by an Accredited Adviser, if it involves

dealing in Derivatives Market Transactions or Warrants [ASICR 2.4.22] [Max Penalty $1,000,000]

The adviser accreditation and DTR accreditation requirements are fully addressed in the following sections of the Manual.

Accredited Derivatives Advisers
As per ASIC / ASX Market Integrity Rule 2.4.1, a Market Participant must ensure that each of its representatives that provide financial product advice to retail

clients in relation to options contracts, futures market contracts or warrants, hold the relevant accreditation [Max Penalty $100,000].

Advisers that were accredited as at 31 July 2010 under the ASX Market Rules, are now deemed to be accredited by ASIC under the Market Integrity Rules,

and will continue in their prior form and effect unless ASIC determines otherwise.

ASIC has decided that the ADA renewal process will take place in early 2011. As a result, existing accreditations will continue in their existing form and

continue to have the same effect until ASIC sets a renewal date in 2011. ASIC will inform accredited advisers of the renewal period when appropriate and the

manner in which it will receive applications for re-accreditation.

Forms for Accredited Derivatives Advisers
ASIC has released a set of forms which Market Participants can use to submit their various applications and notifications for Accredited Derivatives Advisers. 

In particular, the forms cover applications for the accreditation or re-accreditation of persons as Level 1 or 2 Accredited Derivatives Advisers. The set also

include forms for the withdrawal of accreditation.

Application for a representative to be re- accredited as an ADA level 1 or 2

Application for ADA Level 1

Application for ADA Level 2 

Withdrawal of accreditation i.e. when a person ceases to be a representative of the firm 

Application for an Accredited Futures Adviser of ASX futures (does not apply to ASX 24 futures) 

When a person continues to be a representative of the firm, but is ceasing to be an ADA
 

These forms are available on the ASIC website.

 

A Market Participant must ensure that each of its representatives who provides financial product advice to a retail client in relation to specified derivative and

futures products is accredited [ASICR 2.4.2 to 2.4.5] [Max Penalty $100,000]

ASICR 2.4.6 to 2.4.21 provide for the various accreditation and re-accreditation requirements of advisers.

A Market Participant must ensure that accredited advisers comply with continuing professional education requirements approved by ASIC and relevant to the

financial product [ASICR 2.4.21[ [Max Penalty $20,000]

Where a Market Participant has a Managed Discretionary Account for a retail client, the account must be operated by an Accredited Adviser, if it involves

dealing in Derivatives Market Transactions or Warrants [ASICR 2.4.22] [Max Penalty $1,000,000]

Designated Trading Representatives
ASX has ceased to require that DTRs be trained or registered by ASX. ASIC has assumed control under the ASIC / ASX Market Integrity Rules [ASICR 2.5]

A Trading Participant must ensure that all trading is carried out by a DTR or in accordance with Automated Order Processing [ASICR 2.5.1] [Max Penalty

$1,000,000] and must have at least one DTR [ASICR 2.5.2] [Max Penalty $1,000,000]

A Trading Participant must ensure that its DTRs submit Trading Messages through the Trading Participant's system [ASICR 2.5.3] [Max Penalty $1,000,000]

and the Trading Participant is responsible for all Trading Messages (regardless of whether they are submitted by a DTR).

A Trading Participant must ensure that a DTR is at all times a representative of the Trading Participant (under an AFSL), is suitably qualified, has appropriate

knowledge of the Dealing Rules, does not execute an order for the DTR's benefit without written approval and does not intentionally take advantage of errors

or malfunctions [ASICR 2.5.5] {Max Penalty $1,000,000]

A Trading Participant must allocate a unique identifier to each DTR [ASICR 2.5.6] [Max Penalty $100,000] and maintain records (for 7 years from the date a

DTR ceases to act) of the name, contact details and unique identifier of the DTR [ASICR 2.5.7] [Max Penalty $100,000]
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Specific Obligations Index
Access to the ASX Market 

Admission of Market Participants 

Admission or Trading Permission 

Ongoing Requirements 

Resignation of Market Participants 

ASX Products 

Cash Market Products 

Derivatives Market Contracts 

Specific Obligations of ASX Market Participants
The ASX Operating Rules and the ASIC / ASX Market Integrity Rules govern the activities of any person who wishes to carry on a financial services business

as an ASX Participant. ASX promulgates and controls the ASX Operating Rules. ASIC regulates Market Participants under the ASIC / ASX Market Integrity

Rules by virtue of CA s798G(1).

ASX Operating Rules are numbered by ASX as four digit nu mbers and are identified in this Manual as 'ASXR ****', for example 'ASXR 1130 Capacity'.

ASIC / ASX Market Integrity Rules are numbered by ASIC as Chapter and paragraph numbers and are identified in this Manual as 'ASICR *.*.*', for example

'ASICR 1.1.1 Enabling Legislation'.

References from the ASX Operating Rules and the ASIC / ASX Market Integrity Rules may not be exact quotations or may not be reproduced in entirety.

References are used by way of explanation or for simplicity and Users of this Manual must refer to the relevant Rules for precise details.

Access to the ASX Market
An ASX Market Participant must hold a current copy of each of the ASX Operating Rules [ASXR 1000 (e)] and the ASIC / ASX Market Integrity Rules [ASXR

1000 (h)]

Admission of Market Participants
ASXR 1000 states that for an applicant to be eligible for admission as a Market Participant the applicant must:

a) Lodge an application in the form prescribed by ASX

b) Be a body corporate

c) Hold an AFS licence, and has various other requirements 

The applicant can apply to become a Principal Trader under ASXR 1001

Trading Messages may only be entered into a Trading Platform by a Trading Participant [ASXR 1100] which is detailed in ASXR 1120

Admission or Trading Permission
ASXR 1200 states that the decision of whether to grant admission as a Market Participant or grant a Trading Permission is at the absolute discretion of ASX

and under ASXR 1210 ASX can impose any conditions on admission.

ASX will allocate [ASXR 1300] one unique identifier to each:

a) Trading Participant; and

b) Open Interface Device

A Trading Participant must allocate a unique identifier to each computer or other device which can connect to an Open Interface Device of a Trading

Participant [ASXR 1301]

Ongoing Requirements
ASXR 1400 to ASXR 1506 specify the requirements that generally provide for compliance with the ASX Operating Rules, Procedures, directions, decisions and

requirements of ASX.

Resignation of Market Participants
ASXR 1600 provides that if a Market Participant wishes to resign as a Market Participant, it must:

a) Give at least 20 business days' written notice to ASX
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b) Satisfy ASX that it has taken proper steps to wind down its activities; and

c) Comply with any reasonable direction of ASX etc.

The notice is not effective until accepted by ASX in writing [ASXR 1601]

The Market Participant is bound by the Rules until ASX has accepted the resignation or until the admission is terminated under the Rules [ASXR 1602]

ASX Products
Products that may be dealt with under the ASX Australian Market Licence include [ASXR 2000]:

(a) Securities

(b) Financial products as per CA s764A (1)(b)

(c) Financial products as per CA s764A (1) (ba)

(d) Derivatives

(e) Government Debentures, stocks or bonds

(f) Transferable certificates of deposit that are financial products under CA Division 3 of Part 7.1

Cash Market Products
ASXR 2100 defines Cash Market Products as Quoted Products, Warrants admitted to Trading Status in accordance with Schedule 10, AQUA Products

admitted to Trading Status in accordance with Schedule 10A and any other product the ASX authorises for trading on a Trading Platform and determines to be

a Cash Market Product.

The rules of and requirements for quotation are set out at ASXR 2110 to 2122

Derivatives Market Contracts
ASXR 2200 defines Derivatives Market Contracts as Futures Market Contracts, Options Market Contracts and any other contract that ASX authorises for

trading on a Trading Platform and determines to be a Derivatives Market Contract.

Underlying Financial Products, Indices, Instruments etc. are specified in ASXR 2210 to 2212.

Series Open and Adjustments are specified in ASXR 2220 to 2232.

ASXR 2240 and 2241 refer to specific rules for Orders from Eligible Broker-Dealers and Eligible Institutions in the United States.
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Trading Rules Index
Client Order Priority 

Business Connections between Market Participants 

Orderly Trading 

Manipulative Trading 

Transactions by Connected Persons 

Trading Participant’s Trading Infrastructure 

Automated Order Processing 

Cancellations, Dealing Disputes and Anomalous Order Threshold 

Trading of Cash Market Products 

Dealing in Cash Market Products 

Trading of Derivatives Market Contracts 

Takeovers 

General Obligations
The trading rules of ASX Products are regulated by both the ASX Operating Rules [ASXR 3000 to 3805] and the ASIC / ASX Market Integrity Rules [ASICR 5.1

to 5.10] 

A Trading Participant is responsible for the accuracy of details, the integrity and bona fides of all Trading Messages that are submitted with the participant's

unique identifier [ASXR 3000]

If a Trading Message (with a unique identifier) is submitted, the Trading Message is taken to have been submitted in a Trading Platform by or with the

knowledge of the Trading Participant and the Trading Participant is responsible for that message [ASXR 3001] [and ASICR 5.5.1]

Except as otherwise permitted in the Rules or by ASX, market transactions must be made in a Trading Platform in accordance with the Rules [ASXR 3002]

Client Order Priority
The meaning of dealing on 'own account' is fully described in ASICR 5.1.1 and is summarised as:

1. In relation to Cash Market Transactions, that the Cash Market Products to be bought or sold are or will be beneficially owned by the Market Participant

or a Prescribed Person.

2. In relation to Derivatives Market Transactions, having an order to enter into a Derivatives Market Transaction on its own behalf or for the benefit of a

Prescribed Person.

 

ASIC R 5.1.2 provides that an order is not on 'own account' where it is an order placed by a Life Insurance Company on behalf of a statutory fund or an order

placed by a Controller or a Related Body Corporate of the Market Participant or of a Controller on behalf of clients of, or funds managed by them or their

Related Bodies Corporate.

A Market Participant must deal fairly and in due turn with clients' orders and a client order and an order on its own account [ASICR 5.1.3] [Maximum penalty

$1,000,000] 

In considering whether Rule 5.1.3 has been complied with, the following factors are relevant: 

1. The Market Participant acts in accordance with its instructions;

2. Orders that do not involve the exercise of discretion by the Market Participant in relation to the time or price or quantity of the order are entered in a

Trading Platform in the sequence in which they are received, and otherwise as expeditiously as practicable;

3. Orders of a client (which is not a Prescribed Person) that involve the exercise of discretion by the Market Participant in relation to

the time or price or quantity of the order are given preference, within the meaning of subrule 2, over orders on the Market Participant's Own Account,

unless the client otherwise consents (and the Market Participant must keep a record of the consent of the client);

4. If the sequence of entry of orders into a Trading Platform is not clearly established by the time the orders were received, and one of the orders is for the

Market Participant's Own Account, the Market Participant gives preference to the order of a client over any order for the Market Participant's Own

Account;

5. If the Market Participant has acted in accordance with its procedures to ensure that a person initiating, transmitting or executing an order who is aware

of instructions of a client (which is not a Prescribed Person) to deal in the relevant Products that has not been entered in a Trading Platform does not

use that information to the disadvantage of that client;

6. The Market Participant buys or sells for a Wholesale Client;

7. Allocation of Market Transactions occurs in accordance with Rule 5.1.5 (see below).

8. a Market Participant orders on its Own Account are not knowingly interposed between orders of its clients that would otherwise have crossed.
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Subrule 2 refers to subsection (c) above and provides that a Market Participant giving preference to an order of a client over an order on the Market

Participant's Own Account means that, from the time of receipt of the order until it is fully executed, the Market Participant does not enter into, on its Own

Account, a Market Transaction for the same Products on the same terms unless:

1. The Products are allocated to the client in accordance with the client's instructions; or

2. The Products are allocated to the client pursuant to an allocation policy previously disclosed to the client, to which the client consents, under which the

Market Participant may buy or sell (and be allocated) the same Products on its Own Account.

 

For the purposes of subrule 2 a limit order which cannot be executed owing to price differences is not on the same terms.

A Market Participant must allocate Market Transactions fairly [ASICR 5.1.5] [Penalty $1,000,000]

In considering whether ASICR 5.1.5 has been complied with, the following factors are relevant:

1. Allocation of Market Transactions is immediate and automatic, unless circumstances or instructions justify later or manual allocation;

2. Market Transactions executed pursuant to instructions (whether an order of a client an order on its Own Account) are allocated in the sequence in which

the Market Participant received those instructions, entered those instructions or the Market Transactions were effected;

3. The client's instructions;

4. Allocation of a Market Transaction occurs in accordance with the disclosed allocation policy of the Market Participant; and

5. Except as provided in the ASIC / ASX Market Integrity Rules or the ASX Operating Rules, a Market Participant does not allocate Market Transactions to

fulfil all or part of an order for its Own Account when it has an unfilled order on the same terms for the Market Transactions from a client.

 

ASICR 5.1.7 provides that a Trading Participant must not [Penalty $1,000,000] make Bids or Offers to enter into an Options Market Transaction for an

Underlying Financial Product as Principal until the order in the Underlying Financial Product has been executed, if the Trading Participant has or receives an

order to buy or sell an Underlying Financial Product in the Underlying Market which may materially affect:

1. The market price of the Underlying Financial Product in the Underlying Market; or

2. The level of an Underlying Index, the level of which is calculated by reference to the value of that Underlying Financial Product and other Products.

 

A Market Participant must, when requested to do so by a client, disclose to the client (and keep a record of such disclosures) each of the following [Penalty

$20,000]:

1. The allocation policy it adopts; and

2. In relation to Crossings under the ASX Operating Rules:

That the client's orders may match opposite orders in a Trading Platform by the same Market Participant, effectively resulting in a Crossing and

entitling the Market Participant to commission from both sides of the transaction; and

If the Market Participant deals as Principal, that the client's orders may match opposite orders in a Trading Platform on behalf of the same Market

Participant as Principal. 

Business Connections between Market Participants
ASICR 5.2.1 provides that a Market Participant must not, without the prior written consent of ASIC [Max Penalty $100,000];

1. Be a Related Body Corporate of another Market Participant;

2. Allow a Controller or Employee to be a Controller of another Market Participant;

3. Have an Employee who is an Employee of another Market Participant or a Related Body Corporate of another Market Participant;

4. Share common computer facilities with, or allow its computer facilities to be linked with, another Market Participant; or

5. Share common premises with, or allow its premises to be accessed by, another Market Participant or its Employees

 

When giving consent, ASIC may impose conditions on one or both Market Participants concerning access to records, refer to ASICR 5.2.2 for details

Orderly Trading
According to ASXR 3101, a Market Participant must:

1. not do anything which results in a market for a Product not being both fair and orderly, or fail to do anything where that failure has that effect [see also

ASICR 5.9.1 Max Penalty $1,000,000]

2. not take advantage of a situation arising as a result of a breakdown or malfunction in ASX's procedures or systems or an error in any Trading Message

submitted by ASX [see also ASICR 5.9.3 Max Penalty $1,000,000]; and

3. if it is a Trading Participant, ensure that a representative of the Trading Participant is available to receive communications from other Trading

Participants during the times set out in the Procedures [see also ASICR 5.9.2 Max Penalty $100,000]

 

The ASX powers and actions to ensure a market is fair, orderly and transparent and to respond to technical failures, impairment to communications with a

Trading Platform or in respect of the functioning of a Trading Platform are contained in ASXR 3100 to 3140.

Manipulative Trading
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A Market Participant is responsible for maintaining the appearance of orderly trading including trading by Automated Order Processing [ASICR 5.7.3] 

Under ASICR 5.7.1 a Market Participant must not make a Bid or Offer for, or deal in, any Products [Max Penalty $1,000,000]:

1. as Principal 

1. with the intention; or

2. if that Bid, Offer or dealing has the effect, or is likely to have the effect, of creating a false or misleading appearance of active trading in any

Product; or

2. on account of any other person where;

the Market Participant intends to create;

the Market Participant is aware that the person intends to create; or

taking into account the circumstances of the Order, a Market Participant ought reasonably suspect that the person has placed the Order with the

intention of creating, a false or misleading appearance of active trading in any Product or with respect to the market for, or the price of, any

Product.

 

In considering the circumstances of the Order (in (b) (iii) above), ASICR 5.7.2 says the Market Participant must have regard to the following matters [Max

Penalty $1,000,000]:

1. whether the Order or execution of the Order would be inconsistent with the history of or recent trading in that Product;

2. whether the Order or execution of the Order would materially alter the market for, or the price of, the Product;

3. the time the Order is entered or any instructions concerning the time of entry of the Order;

4. whether the person on whose behalf the Order is placed, or another person who the Market Participant knows to be a Related Party of that person, may

have an interest in creating a false or misleading appearance of active trading in any Product or with respect to the market for, or price of, any Product;

5. whether the Order is accompanied by settlement, delivery or security arrangements which are unusual;

6. where the Order appears to be part of a series of Orders, whether when put together with other Orders which appear to make up the series, the Order

or the series is unusual having regard to the matters referred to in this Rule 5.7.2

7. Whether there appears to be a legitimate commercial reason for that person placing the Order, unrelated to an intention to create a false or misleading

appearance of active trading in or wirh respect to the market for, or price of, any Product; and

8. Whether the transaction, bid or offer (the execution of which is proposed) will involve no change of beneficial ownership.

9. the frequency with which Orders are placed by a person

10. the volume of Products the subject to each Order placed by a person;

11. the extent to which a person amends or cancels an instruction to purchase or sell a Product relative to the number of transactions executed for that

person.

 

The Corporations Amendment (No 1) Bill 2010 has been enacted and it increases the maximum penalties for market manipulation and insider trading to

$500,000 for an individual and $5,000,000 for a corporation. There is an alternative penalty in both cases of 3 times the profit made or loss avoided or, for

corporations, 10% of the corporation's turnover during the period of the breach. There is also power for a Court to impose a jail term of up to 10 years on an

individual.

Prohibition on certain trading and Large Order Facilitation - Futures Market Contracts
The following provisions relate specifically to Futures Market Transactions and / or Futures Market Contracts and are not fully canvassed in this Manual.

When dealing in a Futures Market Transaction, a Market Participant must have regard to the prohibition on wash trades, pre-arranged trades and dual trading

[ASICR 5.8] [Max Penalty $100,000].

ASICR 5.8.5 relates to Cornering in the market and gives ASIC powers to postpone or amend the terms of delivery of a Quoted Product, where a person has,

or two or more persons have, acquired such control of a Quoted Product as to make the terms unfair, harsh or unconscionable.

When a Market Participant receives a Large Order (defined in ASICR 5.3.2) and there are insufficient opposite orders in the Central Order book at that time to

satisfy that order, the Market Participant may take certain actions specifically detailed in ASICR 5.3.1 [Max Penalty $100,000] to carry out the transaction as a

Large Order transaction or a Crossing.

Transactions by Connected Persons
A connected person is defined in ASICR 5.4.1, for the purposes of this Part 5.4, as:

1. An Employee;

2. A company controlled by an Employee

3. A Controlled Trust (other than a trust controlled by an Immediate Family of an Employee or a trust in relation to which an Immediate Family of an

Employee is a trustee or holds more than 50% of the whole beneficial interest).

 

Internal consent is required for trading by connected persons [ASICR 5.4.2] [Max Penalty $100,000]

1. A Market Participant must not enter into a Market Transaction by or for the account of its connected persons, whether the Market Transaction is

conducted  through that Market Participant or through another Market Participant unless the Market Transaction has been approved in writing in

accordance with subrule (4) by a Responsible Executive, director or partner of the Market Participant or a person with written delegation for that

responsibility from a Responsible Executive, director or partner (other than the Employee concerned).

2. A Market Participant must obtain a separate approval under subrule (1) for each relevant Market Transaction.

3. A Market Participant must take reasonable steps to ensure that a person who approves a Market Transaction under subrule (1) takes into account the

114/137



circumstances of the proposed transaction and anything which might materially affect the price of the relevant Cash Market Product (or, in the case of a

Derivatives Market Transaction, the price or value of the relevant Contract series) the subject of the Market Transaction.

4. For the purposes of subrule (1), the approval in writing must include:

All the information required by Part 4.1 for orders, whether or not the Market Participant will be executing the order to which the approval relates;

and

The date and time of approval
5. If a Market Transaction referred to in subrule (1) is conducted through another Market Participant, that Market Participant must, as soon as practicable

after entering into the Market Transaction, give to the employing Market Participant a confirmation in respect of the Market Transaction.

Trading Participant’s Trading Infrastructure
A Trading Participant must have and maintain the necessary organisational and technical resources to ensure that Trading Messages do not interfere with the

efficiency and integrity of any market conducted by ASX or the proper functioning of a Trading Platform and the Trading Participant complies with the Rules

[ASICR 5.5.2] [MAX Penalty $1,000,000].

 

ASICR 5.5.3 [Max Penalty $1,000,000] provides that a Trading Participant must have arrangements in place so that at all time the trading Participant can

determine the origin of all orders and Trading Messages, including:

1. The different stages of processing each order (regardless of whether a Trading Message is generated) and the time at which each stage of processing

occurred;

2. The order that corresponds to a Trading Message;

3. The identity and capacity of the person placing the order that corresponds to the Trading Message;

4. Whether the Trading Message was the result of Automated Order Processing;

5. The Open Interface Device and the computer or other device of the Trading Participant connected to an Open Interface Device of the Trading

Participant through which the Trading Message was submitted;

6. The DTR with responsibility for that Open Interface Device or computer or other device connected to the Open Interface Device (unless the Trading

Message was the result of Automated Order Processing); and

7. Whether the Trading Message was submitted on the Trading Participant's Own Account or for a client. 

 

A Trading Participant must maintain records of the matters referred to in Rule 5.5.3 for a period of 7 years from the date of the Trading Message to which the

matters relate [ASICR 5.5.4] [Max Penalty $100,000] 

Automated Order Processing
A Trading Participant which uses its system for Automated Order Processing must have appropriate automated filters, in relation to Automated Order

Processing and ensure that such use does not interfere with the efficiency and integrity of the market or the proper functioning of any Trading Platform [ASICR

5.6.1] [MAX Penalty $1,000,000].

 

ASICR 5.6.2 Authorised Persons [Max Penalty $1,000,000]

A Trading Participant which uses its system for Automated Client Order Processing must also have procedures in place to ensure that each Authorised Person

has demonstrated to the Trading Participant knowledge of the order entry system of the Trading Participant and of the Dealing Rules, directions, decisions and

requirements of the Market Operator relevant to the type of order submission facilities given to the Authorised Person by the Trading Participant.

 

ASICR 5.6.3 System Requirements [Max Penalty $1,000,000]

A Trading Participant must ensure that the system has in place:

1. Organisational and technical resources, including having appropriate automated filters, filter parameters and processes to record any changes to the

filters or filter parameters, to enable Trading Messages to be submitted into the Trading Platform without interfering with the efficiency and integrity of

the Market or the proper functioning of the Trading platform;

2. Trading management arrangements, including having appropriate automated filters, filter parameters and processes to record any changes to the filters

or filter parameters, to enable the ready determination of the origin of all orders and trading messages; and

3. Security arrangements to monitor for and prevent unauthorised persons having access to a gateway or an Open Interface Device or to a computer or

other device connected to an Open Interface Device, and to ensure that the Automated Order Processing system does not interfere with the efficiency

and integrity of markets provided by the Market Participant or the proper functioning of the Trading Platform.

4. controls that enable immediate suspension, limitation or prohibition of the conduct of all Automated Order Processing or Automated Order Processing in

respect of:

one or more Authorised Persons or clients;

Automated Client Order Processing; or

one or more Products and 
5. where it has been identified that Trading Messages have interfered with or are likely to interfere with the efficiency or integrity of the Market; controls

that enable immediate suspension of, limitation of, or prohibition on, the entry into the Market of Trading; and cancellation of Trading Messages that

have already entered the Market where the entry of further messages in the series has been suspended, limited or prohibited; Similarly where it has

been identified that Orders in the series have entered the Crossing System operated by the Trading Participant and have interfered with or are likely to

interfere with the efficiency or integrity of the Crossing System, then controls that to enable suspension of, limitation of, or prohibition on, the entry into

any Crossing System operated by the Trading Participant; and cancellation of Orders in a series that have already entered a Crossing System operated

by the Trading Participant where the entry of further Orders in the series has been suspended, limited or prohibited under subparagraph. A Trading
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Participant that uses its system for Automated Order Processing must have direct control over all automated filters and the filter parameters for those

filters.

 

ASICR 5.6.4 Review of documentation and systems [Max Penalty $1,000,000]

Before using their system for Automated Order Processing, a Trading Participant must, for the purposes of providing the certification referred to in Rule 5.6.6,

perform a review of the Trading Participant's policies, procedures, system design documentation, including the Trading Participant's procedures for

implementation of subsequent changes to the Automated Order Processing software, filters and filter parameters, and other relevant documentation

concerning the Trading Participant's compliance with Part 5.6 of these Rules.

 

ASICR 5.6.5 Representations before use of systems [Max Penalty $1,000,000]

Before using their system for Automated Order Processing, a Trading Participant must, for the purposes of providing the certification referred to in Rule 5.6.6,

obtain written representations that their Automated Order Processing system meets the requirements of each of paragraphs 5.6.3 (1) (a), (b) and (c).

These representations:

1. Must be provided by persons who are suitably qualified and experienced in relation to the controls for which they are making the representation;

2. Include the name of the person making the representation

3. Be signed and dated by the person making the representation; and

4. Set out the methodology used by the person to enable them to make the representation.

 

ASICR 5.6.6 Certification [Max Penalty $1,000,000]

1. Before using their system for Automated Order Processing, a Trading Participant must:

Give a written certification to ASIC that includes the matters set out at subrule (2); and

Receive a written confirmation from ASIC that the certification complies with subrule (2).

2. The written certification given by the Trading Participant to ASIC must include:

The name of the Trading participant;

The version number and name of the Trading Participant's Automated Order Processing System

Copies of the representations required by Rule 5.6.5 in relation to the system referred to in paragraph (b);

Confirmation by the Trading Participant that:

1. The Trading Participant has performed the review required by Rule 5.6.4 and that nothing came to the attention of the Trading Participant

during the course of that review which would indicate that the Trading Participant is unable to comply with Part 5.6 of these Rules;

Based on the review required by Rule 5.6.4 and the representations required by Rule 5.6.5, the Trading Participant's Automated Client

Order Processing System

1. does, or does not, permit Automated Client Order Processing, as the case may be; and

meets the requirements of Rule 5.6.3; and

The representations required by Rule 5.6.5 have been made by persons whom the Trading Participant considers to be suitably qualified

and experienced in relation to the controls for which they are making those representations; and

the name of the directors of the Trading Participant referred to in subrule (3).

3. At least two directors of the Trading Participant must sign and date the written certification referred to in subrule (2).

ASICR 5.6.7 to 5.6.11 Material changes [Max Penalty $100,000 per section]

If a Trading Participant who uses its system for Automated Order Processing under the Rules proposes to make a material change to any of the organisational

or technical resources employed to comply with Rule 5.6.3, the Trading Participant must ensure that an appropriately qualified person performs a review and

Participant must comply with Rules 5.6.7 to 5.6.11.

 

ASICR 5.6.12 Limitations [Max Penalty $1,000,000]

This Rule applies where ASIC reasonably considers that a Trading Participant is not complying with the Automated Order Processing requirements or it is

otherwise appropriate to direct a Trading Participant to take the actions referred to below.

If directed by ASIC, a Trading Participant must:

1. Cease conducting Automated Order Processing until ASIC is satisfied that the Trading Participant complies with the Automated Order Processing

requirements; or

2. Immediately suspend, limit or prohibit the conduct of Automated Order Processing in respect of:

one or more Authorised Persons or clients;

Automated Client Order Processing; 

Automated Order Processing; or

one or more Products as required by direction. 

Cancellations, Dealing Disputes and Anomalous Order Threshold
Cancellations, dealing disputes and anomalous order threshold are dealt with under ASXR 3200 to 3290

3200 Request for Cancellation

1. If an order has been executed and was submitted incorrectly and the Trading Participant wants that trade to be considered for cancellation, a request to
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ASIC to obtain the consent of the counterparty to cancel the trade must be submitted.

2. A Trading Participant must not cancel a trade unless authorised by ASIC or the exception specified in the procedures apply.

 

3210 

ASX will undertake an ASX enforced cancellation of trades in the Extreme Trade Range as per the procedures. 

 

3220

A Trading Participant may notify the ASX if it believes another Trading Participant has executed a trade in the Extreme Cancellation Range (a 'Dealing

Dispute') where upon the ASX will consider whether Rule (3210) applies and commence process under that rule.

 

3230

A Trading Participant may appeal to the Appeal Tribunal if dissatisfied with actions taken by ASX.

 

3240 and 3241 ASX Power Not Limited

Nothing in ASXR 3200 to 3220 limits or precludes ASX exercising its powers under ASXR 3100 to 3140 in relation to circumstances covered by 3200 to 3220

and nothing in the Rules precludes the ASX from taking any other action which it is permitted to take.

 

3250 No liability of ASX

None of ASX, its officers, employees, agents or contractors is liable to a Trading Participant or any other person in any way from the bona fide exercise of any

power, right or discretion conferred by ASXR 3200 to 3220.

 

3260 Anomalous Order Threshold

The ASX will reject Orders submitted that are equal to or greater than the Anomalous Order.  Threshold specified in the Procedures. 

Trading of Cash Market Products
Trading of Cash Market Products is covered by ASXR 3300 to 3336 

3300 to 3301 Suspensions and trading halts - where ASX written permission is required and where a Trading Halt is imposed dealing (including Crossings) is

prohibited. Refer to ASX Procedures for further details on the way Cash Market products are dealt with during and at the end of a trading halt.

 

3310 to 3311 ETF special trades – a Trading Participant may effect an ETF Special Trade, either as Principal or agent, by buying or selling an ETF Portfolio

and by following the steps in the Procedures:

1. where the other party is either the issuer of ETF Securities or its agent;

2. if the Trading Participant is selling, it has applied for the issue and the sale is required as part of the subscription process; and

3. if the Trading Participant is buying, it has requested a redemption of the securities and the purchase is required as part of the redemption process

 

An ETF Special Trade notified to ASX under the Procedure for ASXR 3310 is not reportable to ASX and is not a 'reportable transaction' (no National

Guarantee Fund Cover).

 

3320 Transactions outside trading hours - provides that Trading Participants may deal in Cash Market Products other than on a Trading Platform during the

period set out in the Procedures (outside Trading Hours) on their own account or in respect of instructions received by them during Trading Hours. Such

dealing may be conducted at any price agreed between the relevant parties.

 

3330 to 3336 Conditional Trading - provides for the declaration of a Conditional Market and the requirements imposed on parties to a Conditional Sale.

Dealing in Cash Market Products
Dealing in Cash Market Products is covered by ASIC Rule 5.10

5.10.1 Trading Participants may not deal in Cash Market Products for which Official Quotation will be sought except as permitted under Rule 5.10.2 [Max

Penalty $100,000]

5.10.2 When Trading Participants may deal in Cash Market Products for which Official Quotation will be sought (Refer to ASICR 5.10.2)

5.10.3 Dealings in Securities for which Official Quotation will not be sought. A Trading Participant may deal in new Securities of a Listed Entity for which Official

Quotation will not be sought, 24 hours after that entity has advised the Market of the details of the issue.

5.10.4 Dealings in suspended Cash Market Products [Max Penalty $100,000]
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Prohibited without the prior written approval of the Market Operator. Note ASXR 3300 and 3301

5.10.5 Disclosure of shortfall – must disclose to client [Max Penalty $100,000]

Where the Market Participant acts as underwriter or sub-underwriter, it (and its partners, directors, employees) cannot offer Cash Market Products to clients

less than 90 days after the closing date of an issue, unless it informs the client of the closing date and the reasons for the acquisition by the underwriter.

5.10.6 Expenses – Reimbursement for out-of-pocket expenses [Max Penalty $100,000]

A Market Participant cannot recover expenses by increasing (or reducing) the price of a Cash Market Product.

5.10.7 Nominee Holdings – restrictions on when an Equity Security can be held [Max Penalty $100,000]

A Market Participant must not cause the ownership of an Equity Security of which it is not the beneficial owner to be registered in its own name or in the name

of its partners, directors or employees. A Market Participant may cause the ownership of an Equity Security to be registered in the name of its nominee

company (incorporated in Australia, with 'Nominee' in its name, has constitution precluding it holding any Equity Security beneficially and is wholly owned by

the Market Participant). There is an exemption where a Clearing Participant is appointed under the Clearing Rules.

Trading of Derivatives Market Contracts
ASXR 3400 to 3440 concern the trading of Derivatives Market Contracts.

3400 and 3401 Position Limits – ASX may set Position Limits (as set out in the Procedures) and a Trading Participant must not enter into a Derivatives Market

Transaction that will have the effect that a Position Limit is exceeded.

 

3410 and 3411 Exercise Limits – ASX may set an Exercise Limit (as set out in the Procedures) and a Trading Participant must not enter into an Options

Market Contract that will have the effect that an Exercise Limit is exceeded.

 

3420 Restrictions on Exercise - ASX may impose a restriction on the exercise of Options Market Contracts if it considers the restriction is appropriate. Unless

ASX specifically advises to the contrary, any restriction ceases during the 10 business days immediately prior to and including the date of expiry.

 

3430 to 3432 Transactions outside trading hours - provides that, unless the Rules expressly provide otherwise and the Procedures are complied with, Trading

Participants must only enter into a Derivatives Market Transaction during Trading Hours. ASXR 3432 allows a Trading Participant to enter into a Derivatives

Market Transaction outside Trading Hours on behalf of an overseas client in the circumstances set out in the Procedures.

 

3440 Market making – ASX may register a Trading Participant as a Market Maker.

 

Takeovers
The ASX / ASIC Market Integrity Rules provide for takeovers as follows and Market Participants must know these rules when dealing in Takeover situations. It

is not within the scope of this Manual to provide full details on Takeovers.

Note: Penalties for breach of these sections is $100,000 maximum per section

ASICR 6.1 Market Bid – Announcements by Market Participant

ASICR 6.1.1 Announcement of Market Bid

ASICR 6.1.2 Announcement of variations to Market Bid

ASICR 6.2 Acquisition of Cash Market Products during the Bid Period

ASICR 6.2.1 Acquisition of Cash Market Products by Bidder

ASICR 6.2.2 Acquisition of Cash Market Products by another Bidder

ASICR 6.3 Market Participant acting for Bidder or Issuer

ASICR 6.3.1 Market Participant to advise seller if acting for Bidder or Issuer

ASICR 6.4 Limitations on Late, Oversees and Overnight Crossings during a Takeover Bid or Scheme

ASICR 6.4.1 Crossings outside of Trading Hours in Cash Market Products

ASICR 6.4.2 Crossings after Trading Close in Derivatives Market Contracts

ASICR 6.4.3 Crossings outside of Trading Hour and Crossings after Trading Close in Combinations

ASICR 6.5 Special Crossings prohibited during Offer Period

ASICR 6.5.1 Special Crossings in Cash Market Products (excluding Warrants)

ASICR 6.5.2 Special Crossings in Warrants

ASICR 6.5.3 Special Crossings in Derivatives Market Products

ASICR 6.5.4 Special Crossings in Combinations
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ASICR 6.6 Limitations on Crossings during buy-back conducted On-Market

ASICR 6.6.1 Special Crossings in Cash Market Products (excluding Warrants) on behalf of Issuer

ASICR 6.6.2 Crossings after Trading Close and Special Crossings in Combinations
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ASX Participant Records
The ASIC / ASX Market Integrity Rules [ASICR 4] specify Records to be maintained by a Market Participant in relation to trading and with regard to additional compliance

issues:

4.1.1 Records of dealings with clients [Max Penalty $100,000] - see ASX Participant Trading Records [next section];

4.1.2 Records of dealing on Own Account [Max Penalty $100,000] – see ASX Participant Trading Records [next section];

4.1.3 Records to be made immediately after the event [Max Penalty $100,000] in respect of Rules 4.1.1, 4.1.2, 4.1.7 and 4.1.8 and must record the time of the

relevant event;

4.1.4 Records to be retained [Max Penalty $100,000] in respect of Rules 4.1.1, 4.1.2, 4.1.7 and 4.1.8 for 7 years from the date the record is made;

4.1.5 Certain records maintained by Market Operator - provides that certain obligations of a Trading Participant may be met by reliance on electronic records.

4.1.6 Conditions for reliance on Market Operator Records are fully detailed in this Rule and offer some relief to Trading Participants;

4.1.7 Records of dealings for clients [Max Penalty $100,000] – where a Market Participant instructs another Trading Participant to enter into a Market Transaction on

behalf of a person, particular records are required;

4.1.8 Records of dealings on Own Account [Max Penalty $100,000] – where a Market Participant (whether or not it is a Trading Participant) instructs another Trading

Participant to enter into a Market Transaction on its own behalf, particular records are required;

4.1.9 Records regarding Authorised Persons [Max Penalty $100,000] – being records of name and contact details, whether an agent of another person, security

arrangements regarding access to computers and other devices and such records to be retained for 7 years from the date the person ceases to be an Authorised

Person;

4.1.10 Telephone recording of client dealings [Max Penalty $100,000] – A Market Participant must record, by tape, telephone lines or other electronic device, all

telephone conversations with clients in relation to dealings in Futures Market Transactions and retain the records for at least 3 months;

4.2.1 General Record requirements [Max Penalty $100,000] – records required of all money received, all transactions, all income and expenses, all assets and

liabilities, all Cash Market Products and Derivatives Market Contracts (the property of the Market Participant or showing for whom they are held, all dealings and fees

arising from Derivatives Market Contracts, all Cash Market Products and Derivatives Market Contracts held for safe custody and any authorities relating to such

holdings;

4.2.2 Client complaints [Max Penalty $1,000,000] – must keep records for at least 5 years from the date of the last correspondence in respect of that complaint;4.3

Access to records [Max Penalty $100,000] – Records to be kept (or able to be produced) in English and if kept outside Australia must be able to be produced in

Australia. 

 

The records for these activities are retained for the statutory period, except as indicated above [4.1.4, 4.1.9, 4.1.10 and 4.2.2].

Execution, Quote Display and Reporting Services
ASXR 4000 to 4811 covers the operation of the Trading Platform, entry of Bids and Offers, matching trades, dealing in certain products and reporting facilities.

4000 The Trading Platform is operated by ASX and consists of Execution Services and Reporting Services.

4010 to 4013 – ASX may place a Trading Platform into a Session State and will notify Trading Participants which Session State is in force.  Market Participants acknowledge

that all dealing occurs subject to the Session States for the Product and the Procedures.

4020 to 4025 Order Entry – provide for entry of orders under the Rules and prohibit the entry of excessive orders.

4030 to 4032 Priority of Orders – describes how ASX will treat Bids or Offers entered into the Trading Platform.

4040 to 4041 Terms of Contract – Market Participants become bound by the contract deemed to be entered into on the Trading Platform by the matching of of Trading

Messages

4070 Removal or retention of Orders at end of day will be dealt with as specified in the Procedures

4400 to 4403 The Central Order Book is a facility for trading Derivatives Market Contracts and covers Pre-Negotiated Orders, Strategy Orders and Custom Market Orders.

4800 to 4804 Reporting Facilities for 'Exchange for Physical' Transactions (a Futures Market Transaction and a transaction in a physical commodity or instrument) are

provided and all EFP Transactions must be effected in accordance with these Rules and the Procedures. 

4820 to 4821 Block Trade Orders may only be effected in the manner set out in the Procedures.
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Monitoring Conduct and Enforcing Compliance
A Trading Participant must notify ASX in writing immediately if any of the circumstances set out in the Procedures occur [ASXR 5000]

ASX has powers of investigation and to instruct a Trading Participant to provide information in relation to any matter [ASXR 5010 to 5015] and may require a

Trading Participant to provide an expert's report on the Trading Participant's performance [ASXR 5020 to 5026]

Sanctions may be imposed by ASX and ASX may take any action in accordance with the ASX Enforcement and Appeals Rulebook [ASXR 5100 to 5169]

A Trading Participant may appeal against a decision of the Exchange to issue an Enforcement notice or suspend or terminate the admission of the Trading

Participant.  Other than for suspension of admission the Exchange may not implement or announce a decision before the expiry of the time for giving a notice

of appeal, or before the appeal is determined [5200 - 5202]

The Exchange may take action against a Trading Participant which is a Partnership in the name of the partnership without taking action against each partner in

the partnership.  Each partner is jointly and severally liable to pay any imposed penalty [5300] 

The effect of termination (including from resignation) of a Trading Participant does not relieve a Trading Participant from its accrued obligations it has with the

Exchange or does not affect any accrued rights the Exchange or other Trading Participants have against the Trading Participant [5500 to 5501].
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Special considerations for Securities
Because of the nature of securities advice, potential or apparent conflicts of interest may arise in making securities recommendations. In this regard, some of

the more common sources of such conflicts are as follows:

Market manipulation of either the supply or demand of a security or an underlying security or a derivative or related financial product to affect price or

volume of the security or derivative product 

Where the representative may have 'inside knowledge' of a development concerning a company and uses it as a basis for a recommendation

Where the representative owns the securities which are the subject of his recommendation.
 

Such conflicts or apparent conflicts must be identified and handled in accordance with the licensee's conflicts of interest policy. That is, they must have an

appropriate response which can be avoidance, management or disclosure or a combination of all three. In some instances, avoidance may be the only

appropriate response, particularly where a direct conflict arises from the recommendation. 

Many people misunderstand three particularly important features of the insider trading law. They assume that it applies only in respect of shares traded on the

Australian Securities Exchange. In fact, the prohibition applies to shares in private companies and other 'Division 3 financial products'. Those include

debentures, bonds, derivatives and any other financial products that can be traded on a financial market.

Another common misconception is that only information caught by the continuous disclosure regime for listed companies qualifies as 'inside information'. The

law expressly includes matters that are insufficiently definite to warrant being made public. It is often assumed that the prohibition applies only to persons who

intentionally take advantage of inside information to make a profit. Although intention may make the contravention more serious it is not an essential element.

You can be guilty of insider trading even if your motives were innocent and even if you make a loss on the trade. Chinese walls are a crucial part of the

regulatory system for financial markets.

They legitimise what would otherwise be unacceptable and unlawful – conflicts of interest within integrated financial firms. Chinese walls are procedures for

restricting flows of information within an organisation to ensure that information which is confidential to one area of the organisation is not improperly

communicated, either expressly or by implication, to any other area within the conglomerate. Effective and robust Chinese wall arrangements work on two

levels. On one hand, they protect the end client from misuse or abuse of financial information by fiduciaries, when dealing with their needs. On the other hand,

Chinese walls may be used as a defence to insider trading under section 1043F of the Corporations Act 2001. This means that an entity entering into a

transaction or agreement when a person possesses information which is not generally available and which is materially price-sensitive is not considered to

contravene the insider trading prohibitions, if the Chinese wall requirements are satisfied. Chinese walls do not eliminate conflicts; they are only a technique for

managing conflicts of interest which continue to exist.

In developing effective Chinese wall arrangements, the following process may be utilised:

Analyse the business and its different roles and duties

Determine which information needs to be kept separate from other information. Examples might include information regarding a takeover, buying or selling

securities, hiring or firing an investment manager or end of year financial results.

Decide how to keep this information separate. Examples include:

Restricted computer/database access - staff are only able to access databases necessary for the performance of their role.

Separate printing and fax machines

The confidential client information should be discussed only within the limited group who are permitted access to the information

Confidential files, including computer files, should be physically segregated from the regular filing system, specifically identified, and accessible only to

those individuals and support personnel in the business who have authorisation to use the information (or require access for other specifically identified

and approve reasons).

Physical separation of individuals and working areas

Care must be taken when discussing confidential information on telephone within open plan offices. Private meeting rooms should be used for this

purpose

Care must be taken when using shared printers. Confidential material should be collected from printers immediately and not left accessible for

unauthorised personnel. 
 

Finally, it should be noted that some types of activity are prohibited by law in any event. Market manipulation is expressly prohibited by the Corporations Act.

ASIC has issued its ASX Market Integrity Rules which add to the Corporations Act requirements and supplement the former ASX Market Rules.  Additionally,

the Australian Securities Exchange (ASX) has Operating Rules to which participating members and their representatives must adhere. These include rules in

respect of orderly trading, prohibitions against false trading, 'wash sales,' market rigging and manipulation. Further information concerning these rules is

available on the ASX website: asx.com.au and the ASIC website.

 

 

122/137

http://asx.com.au/
http://asic.gov.au/


General Rules
The General Rules commence with a statement at ASXR 6000 that they form part of the ASX Operating Rules for the purposes of the Corporations Act and

should be read in conjunction with the Procedures, the ASX Enforcement and Appeals Rulebook and the Corporations Act. The Rules are binding on ASX and

on Market Participants. [ASXR 6000 - 6034]

ASX may exercise its powers by resolution of the Board or by any authorised delegate of ASX. [ASXR 6100 to 6132].

Where ASIC has issued a direction to a Market Participant or to ASX, ASX may take any action it considers appropriate [ASXR 6200]

Fees to ASX and to State and Federal authorities due by a Market Participant must be paid and ASX is indemnified against any liability to pay any such fees

[ASXR 6300 to 6310]

A Market Participant that proposes to locate or relocate any part of its business as a Market Participant must comply with requirements set out in the

Procedures.  This includes disclosure to each relevant Entity that a duty or tax may be payable to withholding a deduction may have to be made before the

relevant transaction is accepted. [ASXR 6400 - 6464].

A Market Participant must notify ASX of persons authorised to sign on behalf of the Market Participant and keep the list up-to-date [ASXR 6500 to 6513]

ASXR 6600 to 6620 contain details of the compensation arrangements under the National Guarantee Fund and require a Market Participant to inform clients

of conditions where there is no cover. This applies where the person lends money to a Market Participant or provides property to a Market Participant other

than in the course of the Market Participant's business of dealing in financial products.

ASXR 6700 to 6730 All records which a Market Participant is required to maintain must be kept in writing, in English language or readily converted into writing

in English language and if kept outside of Australia may be directed by ASX to produce any of its records in Australia. [6720 - 6730] covers disclosure of

information by ASX and that the ASX and each Market Participant may record all telephone conversations between the ASX and the Market Participant.

ASXR 6800 to 6804 provide for ASX to be indemnified against any action or inaction under the Operating Rules, or for the supplying or not supplying products

or services.  

ASXR 6900 to 6904 deals with Notice, notification and service of documents. 

ASXR 6910 - 6911 Rules are governed by the laws of NSW or as applicable the laws of Australia
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Schedules to ASX Operating Rules
The ASX Operating Rules have Schedules setting out in further detail matters that require compliance by an ASX Market Participant (including a Trading

Participant or a Clearing Participant). The Schedules are:

Schedule 1 - Clearing Arrangements

Schedule 1A – Capital Liquidity Requirements

Annexure 1 – Counterparty Risk Requirement

Annexure 2 – Large Exposure Risk Requirement

Annexure 3 – Position Risk Requirement

Annexure 4 – Underwriting Risk Requirement

Annexure 5 – Tables
 

Schedule 1B – NTA Requirements

Schedule 2 – Futures Market Contracts

Schedule 3 – Underlying Instruments, Commodities, Securities and Indices for Futures Market Contracts

Schedule 4 – Options Market Contracts

Schedule 5 – Underlying Indices and Financial Products for Options Market Contracts

There are no Schedules 6 and 7

Schedule 8 – Delivery and Settlement of Non-CS Approved Products

Schedule 9 – Rules of Division 3 Compensation Arrangement

Schedule 10 – Warrants

Schedule 10A – AQUA Products and the AQUA Trading Market

Schedule 11 - Government Bonds

 

ASX Procedures
The ASX Operating Rules contain the Procedures and Appendices to the Procedures. The Procedures follow the same numbering as the ASX Operating Rules

and a numbered ASXR has a Procedure with the same number.

The Appendices contain proformas, examples, draft documents and other material that arises from or forms part of the ASX Operating Procedures. 

It is not the purpose or intention of this Manual to reproduce the Procedures and Appendices .
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Glossary
Abnormal market behaviour

Any behaviour by a market participant which is reflected in trading patterns and which reduce the fairness or efficiency of the market. It is generally either

insider trading or market manipulation. A listed company can also display aberrant behaviour where it may not have announced information that it otherwise

should have.

 

American Style Option

This style of Option Series can be exercised by the buyer on or before the expiry date of the option series (see also European Style Option, which is only

exercisable on the expiry date of the option series) 

 

Bait and switch

A form of market manipulation; Instrument recommended at higher price by a broker, leading to a small run, and then a drop in price.

 

Broker

A member of the stock exchange. Some markets may refer to brokers as Members or firms instead of Broker.

 

Capping and Pegging

A form of market manipulation; where holder of a short put/call sells or buys underlying security to affect security price, so that the option expires valueless,

and the holder avoids settlement.

 

Churning and burning

A form of market manipulation; excessive trading by broker to generate commission income.

 

Company Announcement

Any information received by the exchange from a listed company which is deemed to be of importance to the market and is therefore broadcasted to the

market.

 

Disclosed/Undisclosed Quantity

When an order is entered, a Designated Trading Representative can choose not to disclose the quantity of an order. Quantities can be entered to both the

disclosed and undisclosed fields. Orders may be entered with the volumes represented as follows: Fully disclosed; partially disclosed; and partly undisclosed.

Fully undisclosed and undisclosed volumes are visible only to the owning firm. Undisclosed volumes are subject to the minimum value threshold which

changes periodically under the exchange rules.

 

Drop and Corner

A form of market manipulation; one seller sells small at successively lower prices, then buys big.

 

European Style Option

This style of Option Series can only be exercised by the buyer on the expiry date of the option series (see also American Style Option, which is exercisable at

any time up to and including the expiry date of the option series)

 

Failure to disclose

A form of market manipulation; any failure to disclose control or association of the purchase or sale of securities prescribed by statute. The lack of disclosure

can allow a manipulator to incorrectly convey to the market that demand or supply for securities is genuine when, in fact, it is related to his own position.

 

Financial Instrument

Those instruments which are traded in a market; e.g. shares (ordinary and preference), rights and entitlements, warrants, convertibles (unsecured notes,

bonds and redeemable preference shares), options, loan securities, transferable deposits, tax-free loans, government and semi-government securities,

debentures, unsecured notes, etc.
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Front running

A form of insider trading; where a broker places order before submitting a client order.

 

House

An individual or institution that acts as an intermediary between two parties wishing to buy or sell securities. When trading as an agent, houses are expected to

be impartial. They normally charge a fee which is related to the size of the deal, not its price. Some houses also act as principals in transactions to provide

anonymity to their clients and to take positions themselves.

 

Insider Trading

Where a person, such as a broker, director, or associate of a company, or a person who has received information that is not publicly available buys, sells or

deals in a security before release of privileged price sensitive information. Examples of insider trading include: Front running, Scalping, Piggy backing, Inside

Market Information and Classic insider trading.

 

 

Liquidity

The speed and ease with which an asset can be converted to cash. In the context of securities markets, liquidity is the ability of market participants to execute

large trades at low transactions costs. It is a measure of market efficiency.

 

Market Manipulation

Where a market participant interferes with the supply or demand of an instrument, so that its price is not an accurate reflection of all price sensitive information

about the underlying asset. Examples of market manipulation include: Bait and switch, Capping and Pegging, Chain Letter Relay, Churning and burning, Drop

and Corner, Failure to disclose, Guarantees or payments, Highest Bidder, Hype and Dump, Matched orders, Painting the tape, Parking, Warehousing, Pass

the Parcel, Pools, Pump and Dump, Ramping, Short squeeze, Slur and Slurp, Use of Nominee accounts, Wash sales and Window Dressing.

 

Scalping

A form of insider trading; where a broker trades before release of a report.

 

Short Selling

The selling of a security before the seller has acquired a presently enforceable right to obtain title to the security. The Short Seller may borrow the securities or

may be converting other securities (exercising options etc.) or may simply be 'day-trading'. In any event the Short Seller expects to be able to acquire the

securities and eventually deliver them to the purchaser. Short selling on the ASX is allowed in specified Cash Market Products in specified circumstances.

Definitions
Definitions and interpretation form Part 7 of the ASX Operating Rules. Some of the definitions in Part 7 are not explained here, but refer the reader to other

sections of the ASX Operating Rules, the Schedules, the Procedures, the Clearing Rules, the ASX Listing Rules and the Corporations Act. Some definitions

appear in the Glossary to this Manual.

We have selected for this Manual some of the relevant ASX definitions and this list is not conclusive.

 

AQUA Product

A financial product, which is a Managed Fund Product, an ETF Security or a Structured Product and which is admitted under Rule 2121 (Schedule 10A);

 

Bid

a) in relation to a Cash Market Product, a price and quantity of the Cash Market Product to be purchased;

b) in relation to a Derivatives Market Contract, an offer to enter into a Derivatives Market Transaction in respect of the relevant Derivatives Market Contract as

buyer; and

c) in relation to a Combination, a price and quantity of the Combination (as defined)

d) in relation to a Financial Product which is offered through ASX BookBuild, a price and quantity of the Financial Product sought to be subscribed for (or

where the Financial Products are offered, bid for and allocated by way of purchase and immediate exercise of rights to subscribe for Financial Products, a

composite price for the right to be purchased and the Financial Product to be subscribed for).

 

Business Day
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A day, other than:

A Saturday, Sunday, New Year's Day, Good Friday, Easter Monday, Christmas Day, Boxing Day; and

Any other day which ASX notifies Market Participants is not a business day

 

Employee 

In relation to a Market Participant includes a director, employee, officer, agent, representative, consultant or adviser of that Market Participant, or any related

Body Corporate who is involved in its activities as a Market Participant.

 

ETF

A collective investment

a) that either a:

(i) registered management investment scheme;

(ii) a scheme which ASIC has exempted from the registration requirements; or

(iii) foreign company which;

(A) has the economics features of a management investment scheme, namely:

(a) investors contribute money or monies worth to acquire rights to benefit produced by the collective investment;

(b) contributions of investors are to be pooled, or used in a common enterprise, to produce financial benefits, or benefits consisting of rights or interests in

property, for investors holding Financial products in the collective investment; and

(c) investors holding Financial Products issued in the collective investment do not have day to day control over the operation of the collective investment; and

(B) is a type of body specified in the Procedures 

b) with power and approval to continuously issue and have quoted on ASX Equity Securities in the scheme;

c) which provides for the issue of new Equity Securities in return for the subscriber transferring to the scheme a portfolio of Securities; and

d) for which the price of the Underlying Instrument is continuously disclosed or can be immediately ascertained.

 

Immediate Family 

In relation to a person, means that person's spouse and any non-adult children.

 

Offer 

a) in relation to a Cash Market Product, a price and quantity of the Cash Market Product to be sold; and

b) in relation to a Derivatives Market Contract, an offer to enter into a Derivatives Market Contract in respect of the relevant Contract Series as a seller

 

Order 

a) in relation to Cash Market Products, an instruction to purchase or sell Cash Market Products, or an instruction to amend or cancel a prior instruction to

purchase or sell Cash Market Products; and

b) in relation to Derivatives Market Contracts, an instruction to enter into a Derivatives Market Transaction, or an instruction to amend or cancel a prior

instruction to enter into a Derivatives Market Transaction

 

Own Account 

In the context of a Market Participant dealing on its 'own account' means

a) in relation to Cash Market Transactions, that the Cash Market Products to be bought or sold are (in the case of a sale) or will be on the completion of the

transaction (in the case of a purchase) beneficially owned by the Market Participant or a Prescribed Person (*not defined). The Cash Market Products

beneficially owned by a Market Participant or Prescribed Person include Cash Market Products which would appear as assets on the balance sheet or

consolidated balance sheet of that Market Participant or Prescribed Person; and

b) in relation to Derivatives Market Transactions, entering into a Derivatives Market Transaction on its own behalf or for the benefit of a Prescribed Person.

 

Principal 

In the context of a Market Participant acting or trading on its own behalf 'as Principal', includes a reference to a Market Participant acting or trading on its own

behalf or on behalf of any of the following persons:

a) a partner of the Market Participant, a price and quantity of the Cash Market Product to be purchased;
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b) a director, company secretary or Substantial Shareholder of the Market Participant

c) the Immediate Family, Family Company or Family Trust of a partner, director, company secretary or Substantial Shareholder of the Market Participant

d) a body corporate in which the interests of one or more of the partners singly or together constitute a controlling interest

e) any Related Body Corporate of the Market Participant

But does not include where a Market Participant is acting or trading as a trustee of a trust in which the Market Participant has no direct or indirect beneficial

interest.

 

Structured Product 

A Security or Derivative;

a) which gives the holder financial exposure to the performance of one or more Underlying Instruments;

b) the value of which is linked to the performance of those Underlying Instruments; and

c) whereby investors do not have day to day control over the operation of the entity which issues or provides the Security or Derivative.
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Privacy Contents
Implications for Financial Service Providers - Representative Responsibilities
 
Referral Arrangements
 
Privacy Policy & Officer
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Tax File Numbers
 
Contractors and Outsourcing Companies
 
Australian Privacy Principles 
 

 

Privacy
Privacy means different things to different people. In terms of the Privacy Act, privacy is to ensure the proper handling of personal information organisations

hold about individuals. 

The Act provides protection for:

personal information that is handled by federal and territory government agencies;

personal information held by all large private sector organisations, all private sector health service providers and some small businesses; 
credit worthiness information held by credit reporting agencies and credit providers; and

personal tax file numbers used by individuals and organisations.
 

In order to balance individual privacy rights against business needs, the Act establishes the co-regulatory method of regulation i.e. where appropriate a

licensee and its representatives must comply either with:

the Australian Privacy Principles (set out in Sch 1 of the Act) (the APPs);

an approved privacy code which adopts similar principles but with industry-specific or organisation-specific modifications (Pt IIIAA).
 

In general, financial services licensees will comply with the Australian Privacy Principles. 

The Privacy Amendment (Enhancing Privacy Protection) Act 2012 (Privacy Amendment Act) made many significant changes to the Privacy Act 1988 (Privacy

Act).

The Privacy Act now includes a set of 13 Privacy Principles called The Australian Privacy Principles (APP's) which replace both the Information Privacy

Principles and the National Privacy Principles, that applied to some private sector organisations.  The 13 APPs are found in Schedule 1 of the Act, which apply

to the private sector.  The Office of the Australian Information Commissioner monitors compliance with these principles.

Three other significant areas which are monitored by the Privacy Commissioner which affect parts of the private sector are in relation to:

the collection, storage, use and security of personal tax file numbers by organisations that are authorised or approved to record such information

under taxation, assistance agency or superannuation law; and

the disclosure of personal information to law enforcement agencies under Part 13, Division 5 of the Telecommunications Act 1997 (Cth).

the handling of personal information under the Anti-Money Laundering and Counter-Terrorism Legislation. Under s6E (1A) of the Privacy Act 1988

(Cth) certain activities of some small businesses previously exempted are brought within coverage of the Act. 
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Representative Responsibilities
Representatives must take reasonable steps to ensure that individuals are aware that the organisation is collecting personal information about them. The

representatives must also ensure that individuals are aware of the reasons the organisation is collecting the information. If the organisation passes this

personal information to other individuals or organisations, this fact must be disclosed to the individuals concerned. There may be legitimate reasons for

collecting and passing on personal information, however, it is prudent to always seek the individual's consent prior to doing so. Restrictions also exist in the

collection and use of sensitive and health information of an individual.

Implications for Financial Service Providers
Information about clients must be treated with complete confidentiality. A representative must not disclose the clients information, without proper consent. It is

useful to consider that the representative is holding the clients information in trust.

It is important to distinguish that a husband and wife, or parent and child, cannot be treated as one person and in particular:

do not disclose one of the parties' information to another without prior informed consent. This consent should be given in the absence of the other party.

take steps to ensure there is no undue influence or pressure being exerted by one party on another.

 

It is also important to ensure that all client information and files are kept securely, to prevent access by unauthorised people.

Privacy laws are designed to protect the personal details of people, even if they are not confidential. To achieve this, the Act regulates 'personal information'.

This is information or an opinion about an individual (defined to be a 'natural person' in s6(1)) where the identity of that person is either apparent or reasonably

ascertainable from the information or opinion. The implications of this definition include that:

'personal information' need not be true or confidential;

corporate information is not protected by the Act;

'personal information' covers subjective opinions as well as objective facts and information, and extends to all individuals an organisation deals with; and

information must be linked to a particular individual in order to qualify as 'personal'. This means that raw statistics are not covered. 

 

Generally, financial service providers with an annual turnover of more than $3 million are required to comply with the private sector provisions of the Act. Small

operators that have an association with a larger dealer group are also generally caught within the parameters of the Act. For example, one representative in

an office who is an authorised representative of a licensee, when the licensee's annual turnover exceeds $3 million, would be subject to the Act.

For more information on small business compliance with the Privacy Act.

refer - Privacy business resource 10: Does my small business need to comply with the Privacy Act? produced by the Office of Australian Information

Commission  www.oaic.gov.au

All representatives, regardless of their size or their association, are caught by the clause in the legislation that has been applied to anyone who collects

information for a benefit or service. This means it is not only advisers who are affected by the privacy rules, in fact the privacy rules are applied to everyone

who comes into contact with personal information, from the receptionist to past personnel, client services, even the mailroom. Everyone affected should be

involved in taking ownership to make sure personal information is kept private and confidential. 
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Referral Arrangements
Australian Privacy Principle 5 (AAP5) states that at or before the time or, if that is not practicable, as soon as practicable after an APP entity collects personal

information about an individual; the entity must take reasonable steps to ensure that the individual is aware of:

the identity of the APP entity and how to contact it; and

the fact that he or she is able to gain access to the information; and

the purposes for which the information is collected; and

any other APP entity, bodies or persons (or the types of entities, bodies or persons) to which the organisation usually discloses information of that kind;

and

any law that requires the particular information to be collected; and

the main consequences (if any) for the individual if all or part of the information is not provided.

how she or he may complain about a breach of the Australian Privacy Principles

whether the APP entity is likely to disclose personal information to overseas recipients, and if so, the location of any likely overseas recipients of

individual's information.
 

Further, APP5 requires that if an organisation collects personal information about an individual from someone else, it must take reasonable steps to ensure

that the individual is or has been made aware of the matters listed in APP5 except to the extent that making the individual aware of the matters would pose a

serious threat to the life or health of any individual.

Financial service providers provide and receive referrals in many instances. These referrals to third parties such as accountants or lawyers are a normal part

in the advising process, but authorisation is now required. Verbal approval from the client is required before the representative can give out the client's name

to a third party. The representative should also make a file note of the approval.

For anything more than a name, written consent is required. The document should be signed by the client and the representative, and contain three elements:

who the information is being provided to;

what information is to be provided to the third party; and

what the information is to be used for. 
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Privacy Policy
Australian Privacy Principle 1 states businesses must have an APP privacy policy that contains specified information.

The licensee is committed to ensure that clients are aware of their Privacy Policy. The licensee is also committed to ensure that client awareness in relation to

the use and storage of Personal Information is achieved. The privacy policy is a component of good information management practices. The privacy policy

reflects and enhances the licensee's customer service values, as well as protects it from embarrassment or financial penalties.

Under the Privacy Amendment (Enhancing Privacy Protection) Act 2012 licensees must have a clearly expressed and up to date policy about the management

of personal information.  The Privacy Policy must contain:

a. the kinds of personal information collected and held;

b. how the information is collected and held;

c. the purposes for which the licensee collects, holds, uses and discloses personal information;

d. how the individual may access their information;

e. how the individual may complain about a breach of the APP's;

f. whether licensee is likely to disclose personal information overseas, and if likely to, the countries in which such recipients are likely to be located.

  

A Privacy Policy relating to the type of information that is obtained from a client should be posted on the website, if applicable. 

A breach of the obligations contained in the APPs or an approved privacy code may be deemed to be an interference with privacy and may be subject to

determinations made by the Privacy Commissioner. These may include an award of compensation or a determination to stop the conduct that is the subject of

the complaint. Determinations of the Commissioner are not binding and may need to be enforced in the Federal Court or the Federal Magistrates Court.

Privacy Officer
The licensee must appoint a Privacy Officer, who is responsible for the ongoing development and implementation of a privacy regime that complies with the

law and is appropriate for the business.

The Privacy Officer has the responsibility to:

conduct an annual privacy audit;

formulate and review the organisation's privacy policy;

co-ordinate and implement the privacy policy; and

promote the policy and scheme requirements to all affected parties.

 

The Privacy Officer also has the responsibility to ensure that all privacy procedures are implemented and that the scheme runs effectively. 
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Privacy Management Framework
This Privacy management framework (Framework) provides steps the Office of the Australian Information Commissioner (OAIC) expects you to take to meet

your ongoing compliance obligations under Australian Privacy Principle (APP) 1.2.

These steps are outlined below. For a full guide to the OAIC's Privacy Management Framework refer to the OAIC website www.oaic.gov.au

Step 1: Embed a Culture of Privacy that Enables Compliance
Ensure your leadership and governance arrangement create a culture of privacy that values your personal information by;

treating personal information as a valuable business asset;

appointing key roles and responsibilities for privacy management, including a senior member of staff with overall accountability for privacy;

adopting a 'privacy by design' approach. Ensure you consider the seven foundational principles of privacy by design in all your business projects and

decisions that involve personal information;

Allocating resources to support the development and implantation of a privacy management plan;

Implementing reporting mechanisms that ensure senior management are routinely informed about privacy issues;

Understanding your privacy obligations; and

Understanding the role of the OAIC. 

Step 2: Establish: robust and effective privacy practices, procedures and systems
Good privacy management requires the development and implementation of robust and effective practices, procedures and systems by;

Keeping information about your business's personal information holdings;

Develop and maintain processes to ensure you're handling personal information in accordance with your privacy obligations;

Promote privacy awareness;

Develop and implement a clearly expressed and up to date privacy policy;

Implement risk management processes;

Undertake privacy impact assessments;

Establish processes for receiving and responding to privacy enquiries and complaints;

Establish processes that allow individuals to promptly and easily access and correct their personal information; and

Develop a data breach response plan. 

Step 3: Evaluate: your privacy practices, procedures and systems to ensure continued effectiveness.
Systematically examine the effectiveness and appropriateness of your privacy practices, procedures and systems to ensure they remain effective and

appropriate by;

Monitoring and reviewing your privacy processes regularly;

Documenting your compliance with your privacy obligations;

Measuring your performance against your privacy management plan; and

Creating channels for both your staff and customers to provide feedback on your privacy processes 

Step 4: Enhance: your response to privacy issues
Good privacy management requires you to be proactive, forward thinking and to anticipate future challenges. Continually improving your privacy processes,

by;

Using the results of your step 3 evaluations to make changes to your practices, procedures and systems;

Having your privacy processes externally assessed to identify areas for improvement;

Adopting good privacy practices that go beyond the requirements of the APPs, where appropriate;

Keeping informed of issues and developments in privacy law and changing legal obligations;

Monitoring and address new security risks and threats;

Examining and addressing the privacy implications, risks and benefits of new technologies; and

Introducing initiatives that promote good privacy standards in your business practices. 
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Direct Marketing
Direct marketing is a common feature of most businesses and the Privacy Act recognises this. The privacy rules attempt to achieve a balance between the

needs of a business involved in direct marketing and an individual's right to privacy. 

An organisation may use or disclose personal information (other than sensitive information) for the purpose of direct marketing if:

The organisation collected the information from the individual

The individual would reasonably expect the organisation to use or disclose the information for that purpose; and

the organisation provides a simple means by which the individual may easily request not to receive direct marketing communications from the

organisation

the individual has not made such a request to the organisation
 

Where an individual would not reasonable expect his or her personal information to be used for direct marketing, or the information had been collected from a

third party an organisation may only use or disclose personal information (other than sensitive information) for purposes of direct marketing if:

the individual has consented to the use, or it is impractical to seek this consent

organisation has provided a simple means by which individual can opt out and the individual has not opted out; and

in each direct marketing communication the organisation must include a prominent statement telling the individual that he or she may request to no

longer receive direct marketing, and no request is made.
 

Sensitive information may be used or disclosed for the purposes of direct marketing by an organisation providing consent of the individual has been obtained. 

Opt-out provisions
Opportunities for 'opting-out' of receiving direct marketing literature must be made available to the client at the time they receive the direct marketing material.

The APPs also require a business to offer opt-out provisions. These provisions allow the client to choose to opt-out of receiving direct marketing material at

any time. This would include receiving newsletters (via mail or email) or any other communication. 

The opt-out facility must be provided every time a business uses personal information to directly market to its clients. The opt-out facility must clearly outline

the businesses:

business address;

telephone number; and

how they can be contacted electronically (e.g. email or website address).
 

The business must continue to advise the client of their right to opt-out in each subsequent direct marketing communication.
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Data Security
Data security is included in the APPs to ensure that individual's information is protected from:

misuse;

interference and loss;

unauthorised access;

modification; and

disclosure.
 

Securing and protecting the organisation's data means consistently maintaining:

physical security - only allow authorised people on the premises and ensure that information is stored securely;

computer and network security - ensure that all information technology systems are safe and protected;

communications security - have secure telephone lines and email accounts. If possible, use passwords to ensure that only authorised staff have access;

and

personnel security - limit access to records and data to those staff members who require it. 

Reasonable Action
The business will also need to consider what 'reasonable' means, and what is 'reasonable' for the business in relation to data security. The Privacy

Commissioner has suggested that business consider the following factors:

the sensitivity of the information that the business holds;

the harm that is likely to result to people if there is a breach of security;

how the business stores, processes and transmits the personal information (e.g. paper based or electronic records);

the size of the business - the larger the organisation, the greater the level of security likely to be needed.
 

Review how the information that has been collected - tax file numbers, phone numbers, salary details and so on is stored.

Consider that this information is personal and secure it accordingly.

The business should also determine whether or not to destroy or permanently de-identify personal information when they have finished using it. 
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Tax File Numbers
Tax File Numbers (TFNs) are unique numbers issued by the Australian Taxation Office (ATO) to identify individuals, companies and others who lodge income

tax returns with the ATO. Individuals may only be asked for their tax file number in situations permitted by law. 

Where an organisation receives tax file numbers, the Privacy Act 198 8 (Cth) requires it to:  

only use those TFNs for tax related purposes;

make all staff aware of the need to protect the privacy of individuals in relation to the TFN information;

restrict access to TFNs to authorised staff (rather than all administrative staff);

disclose TFNs only in accordance with the tax laws (it is a criminal offence under the tax laws to make an unauthorised disclosure of a TFN);

dispose of TFN information, when it is no longer required, by appropriately secure means; and

advise clients that declining to quote a TFN is not an offence, while explaining the consequences if they exercise this choice.
 

If the licensee has approved for representatives to maintain clients tax file numbers with appropriate security safeguards, clients are able to give their

Representative a written authority saying that as their adviser they are able to maintain their tax file number (in accordance with the above details) for the

purpose of investments.

The Guidelines are intended to protect the privacy of individuals by restricting the use of tax file number information. Under the Privacy Act, a breach of the

Guidelines is an interference with the privacy of an individual. An affected individual may complain to the Privacy Commissioner. Where appropriate, the

individual may seek compensation. Unauthorised use or disclosure of tax file numbers is also an offence under the Privacy Act and also under the Taxation

Administration Act 1953 with a penalty of up to $10,000 fine, two years imprisonment, or both applying for any breach. 
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Contractors and Outsourcing Companies
The following information relates to the business's obligations under the Australian Privacy Principles (APPs) in the Privacy Act 1988 (Cth) (the Privacy Act)

when it enters into particular kinds of contracts with other parties. 

It is a requirement of APP 11 that organisations protect personal information against misuse by reasonable security safeguards. This includes outsourcing

arrangements. A key means of compliance with APP 11 is the inclusion of clauses protecting privacy in outsourcing contracts.

The Privacy Commissioner has stated that 'the Privacy Act treats the acts and practices of personnel (and those 'in the service of' an organisation) in
performing their duties of employment as those of the organisation. Con tractors performing services for an organisation are not considered to fall within this
provision. However, where there is a particularly close relationship between an organisation and a contractor it may mean that the actions of the contractor
could be treated as having been undertaken by the organisation for the purposes of section 8 of the Privacy Act.'

When the business discloses personal information to a contractor/outsourcing company, it must take reasonable steps to ensure that the individuals from

whom it has collected information are made aware of these disclosures (APP 5.2(f).

This may be done by informing people about the types of contractors/outsourcing companies to which it discloses personal information, for example,

compliance consultant or IT specialists.

The business can minimise the risk of utilising contractor/outsourcing companies by ensuring that the contract includes very clear provisions regarding the

purpose for which the contractor/outsourcing company is to use the information and any other provisions necessary to ensure the contractor does not make

unauthorised disclosures. A simple solution is to attach a Privacy Policy specifically for Contractors stating that the contractor/outsourcing company and its

representatives will abide by the Privacy Policy of the organisation and will treat personal/sensitive information as highly confidential at all times. This

attachment should then be referred to in the Contract.
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