
  February 7, 2022 

 

Via Regulations.gov 
 
U.S. Environmental Protection Agency 
EPA Docket Center 
1200 Pennsylvania Avenue, NW 
Washington, DC 20460 
 

RE:  Revised Definition of “Waters of the United States,” Docket No. EPA-HQ-OW-
2021-0602, 86 Fed. Reg. 69,372 (Dec. 7, 2021) 

Dear Sir or Madam: 
 
 GPA Midstream Association respectfully provides these comments to the U.S. 
Environmental Protection Agency (“EPA”) and the U.S. Army Corps of Engineers (“Corps”) 
(collectively, the “Agencies”) on the proposed rule, Revised Definition of “Waters of the United 
States,” 86 Fed. Reg. 69,372 (Dec. 7, 2021) (the “Proposed Rule”).  

 GPA Midstream Association has served the U.S. energy industry since 1921 and has nearly 
60 corporate members that directly employ more than 75,000 employees that are engaged in a wide 
variety of services that move vital energy products such as natural gas, natural gas liquids 
(“NGLs”), refined products and crude oil from production areas to markets across the U.S., 
commonly referred to as “midstream activities.” The work of our members indirectly creates or 
impacts an additional 450,000 jobs across the U.S. economy.  GPA Midstream members recover 
more than 90% of the NGLs such as ethane, propane, butane, and natural gasoline purchased in 
the U.S. from more than 400 natural gas processing facilities.  In the 2017–2019 period, GPA 
Midstream members spent over $105 billion in capital improvements to serve the country’s needs 
for reliable and affordable energy. 

Executive Summary 

GPA Midstream urged the Agencies to rely upon three key principles in formulating a new 
definition of “waters of the United States:” (1) ease of application for those potentially subject to 
regulation; (2) recognize that under the Constitution, as Congress acknowledged in the Clean 
Water Act, the States have the primary role in regulating intrastate waters and lands, and (3) the 
regulation of private property should be undertaken with a light hand. See GPA Midstream 
Comments, EPA-HQ-OW-2017-0480-0527 (Nov. 28, 2017) at 1-2. We are disappointed to see 
that the Agencies have, instead, proposed a definition of “waters of the United States” that is as 
expansive, and, we submit, legally defective, as the 2015 Clean Water Rule. 80 Fed. Reg. 37,053 
(Aug. 28, 2015). Accordingly, we urge the Agencies to withdraw the Proposed Rule, especially as 
the Supreme Court is likely to confirm in Sackett v. Environmental Protection Agency1 an 

1 The Supreme Court granted certiorari in Sackett, Case No. 21-454 (order of Jan. 24, 2022). 



appropriately narrower view of federal Clean Water Act jurisdiction than the Proposed Rule.  At 
a minimum, any final rule should be deferred until the Court rules in Sackett. 

The importance of the definition of “waters of the United States” to the Clean Water Act 
cannot be overstated as it defines the extent of regulation under several programs. These include 
State water quality standards under Section 303(a); total maximum daily loads for impaired waters 
under Section 303(d); State water quality certifications under Section 401; the scope of National 
Pollutant Discharge Elimination System permits, including individual, general, and storm water 
permits, under Section 402; oil spill reporting requirements under Section 311; and wetlands 
dredge and fill permitting under Section 404. Thus, if the definition of “waters of the United States” 
lacks clarity, then each of these regulatory programs lack clarity. Similarly, where ambiguities 
allow for inconsistent or expansive claims of jurisdiction, then each of these regulatory programs 
are subject to such inconsistencies and expansions in scope.  

GPA Midstream is disappointed that the Proposed Rule only exacerbates the uncertainty 
and overexpansive scope that have plagued prior definitions of “waters of the United States.” 
Where the Navigable Waters Protection Rule (“NWPR”), 85 Fed. Reg. 22,250 (Apr. 21, 2020), 
provided a definition of “waters of the United States” that was faithful to the statutory text, 
understandable to those potentially regulated by the Clean Water Act, and easy to implement, the 
Proposed Rule represents a major step backwards. The Proposed Rule is beset with substantial 
legal and practical defects, including the following:  

• Contrary to the Agencies’ representation, the Proposed Rule does not merely re-instate 
the 1986 definition of “waters of the United States” with minor changes. Instead, the 
proposal adopts the “significant nexus” test, and its proposed interpretation of that test 
would create a definition that is just as overexpansive and confusing as the unlawful 
2015 Clean Water Rule.  
 

• The Agencies misread Justice Kennedy’s concurring opinion in Rapanos v. United 
States, 547 U.S. 715 (2006) and appear to believe they are required to adopt the 
“significant nexus” test. This is incorrect.  

 
• The “significant nexus” test, as interpreted by the Agencies, reads “navigable waters” 

out of the statute. This violates both the plain text of the Clean Water Act and several 
Supreme Court decisions interpreting “waters of the United States.”  

 
• The “significant nexus” test, as interpreted by the Agencies, reaches the outer 

boundaries of the Commerce Clause power without a clear statement of Congress as 
required by law, and likely exceeds those boundaries.  

 
• The Proposed Rule upsets Federal-State balance of regulatory authority established by 

both the Constitution and the Clean Water Act’s text. By crowding the States out of 
their traditional domain of regulation, the Proposed Rule raises serious constitutional 
concerns.  

 



• The “significant nexus” test, as interpreted by the Agencies, involves an amorphous 
and subjective multi-factor analysis that provides no guidance to potentially regulated 
persons. Without any way of knowing whether someone’s property is covered by the 
Clean Water Act, the Proposed Rule fails to provide fair notice of what the law requires, 
raising serious due process concerns.  

 
• The Proposed Rule misinterprets Justice Kennedy’s Rapanos opinion by improperly 

expanding the “significant nexus” test beyond wetlands and by failing to adhere to the 
“substantial evidence” test that the opinion required.  

 
• The Proposed Rule identifies no rational basis for rescinding the NWPR, which is a 

permissible, reasonable, and more faithful interpretation of the Clean Water Act’s text. 
None of the bases offered by the Proposed Rule, such as the extent of federal 
jurisdiction or the quality of State regulation, are issues that the Agencies may consider 
in defining “waters of the United States.”  

 
• Finally, in light of the upcoming Supreme Court decision in Sackett v. Environmental 

Protection Agency, the Agencies should withdraw the Proposed Rule and re-issue a 
new proposal consistent with that decision.  

Background 

The Clean Water Act prohibits discharges of pollutants into “navigable waters,” a term  
defined in the act to mean “the waters of the United States, including the territorial seas.” 33 U.S.C. 
§§ 1362(7). Both “navigable waters” and “waters of the United States” are ambiguous, but the 
Supreme Court has held that “waters of the United States” must be anchored in the term “navigable 
waters.” See Solid Waste Agency of Northern Cook County. v. United States Army Corps of 
Engineers (“SWANCC”), 531 U.S. 159, 172 (2001) (although Congress may have intended some 
regulation of wetlands that are not traditionally navigable, the Court rejected the argument “that 
Congress’ separate definitional use of the phrase ‘waters of the United States’ constitutes a basis 
for reading the term ‘navigable waters’ out of the statute.”). The Agencies may interpret the term 
“waters of the United States” by defining it in regulations, which they have undertaken several 
times now. Unfortunately, each attempt has failed to create a durable definition.    

Before Congress passed the Clean Water Act, the “navigable waters of the United States” 
was well understood as interstate waters “navigable in fact” or susceptible to being made 
navigable.  The Daniel Ball, 10 Wall. 557, 563 (1871). This served as the Corps’ initial definition 
of “navigable waters” under the Clean Water Act. 39 Fed. Reg. 12,119 (April 3, 1974).  
Subsequently, a district court judge declared, in a terse one page order, that Congress intended the 
term “waters of the United States” to assert “federal jurisdiction over the nation’s waters to the 
maximum extent permissible under the Commerce Clause of the Constitution” and invalidated the 
Corps’ definition. Natural Resources Defense Council, Inc. v. Callaway, 392 F.Supp. 685, 686 
(D.D.C. 1975). 

Instead of appealing the district court ruling in Callaway, the Corps subsequently adopted 
increasingly expansive interpretations of Clean Water Act jurisdiction. Although the U.S. Supreme 
Court upheld the regulation of “wetlands adjacent to other bodies of water over which the Corps 



has jurisdiction,” United States v. Riverside Bayview Homes, Inc., 474 U.S. 121, 135 (1985), the 
Court pushed back on the Corps’ interpretation of “waters of the United States” as a virtually 
unlimited grant of federal jurisdiction in SWANCC. 531 U.S. 159 (2001).  

Nonetheless, the Agencies seized upon Justice Kennedy’s “significant nexus” standard in 
his Rapanos concurring opinion to again define “waters of the United States” in an exceptionally 
broad manner through the 2015 Clean Water Rule. The Clean Water Rule was laden with vague 
terms, amorphous tests, and narrow and impractical exemptions while infringing upon the States’ 
authority to regulate intrastate waters and lands, and several courts enjoined or remanded the Rule. 
See In re: EPA & Dep’t of Defense Final Rule, 803 F.3d 804 (6th Cir. 2015), vacated on other 
grounds, In re U.S. Dep’t of Defense, 713 Fed. Appx. 489 (6th Cir. 2018); North Dakota v. U.S. 
EPA, 127 F. Supp. 3d 1047 (D.N.D. 2015); Texas v. U.S. EPA, 389 F. Supp. 3d 497 (S.D. Tex. 
2019); Georgia v. Wheeler, 418 F. Supp. 3d 1336 (S.D. Ga. 2019). Among the reasons for these 
injunctions was the Clean Water Rule’s significant overbreadth, regulating “waters that do not 
bear any effect on the ‘chemical, physical, and biological integrity’ of any navigable-in-fact 
water,” North Dakota, 127 F. Supp. 3d at 1056, lacking any rational explanation for the regulation 
of intermittent and remote wetlands, id. at 1057, going “beyond the scope of the CWA” by 
“read[ing] the term navigability out of the CWA,” Georgia, 418 F. Supp. 3d at 1358, and regulating 
the types of drains, ditches, and isolated waters that Justice Kennedy’s Rapanos concurrence 
asserted to be beyond federal jurisdiction. Id. at 1359-67.  

The Agencies then issued a more workable and legally defensible definition under the 
NWPR. That definition largely drew from the Rapanos plurality opinion while trying to find as 
much compromise as possible with Justice Kennedy’s concurring opinion. Its more common sense 
approach, sticking closer to the concept of navigability than any predecessor rule, fared better with 
courts than the Clean Water Rule. Courts denied motions for preliminary injunctions, finding that 
the plaintiffs were not likely to win their challenges on the merits. See California v. Wheeler, 467 
F. Supp. 3d 864 (N.D. Cal. 2020) (denying motion for preliminary injunction); Colorado v. U.S. 
EPA, 989 F.3d 874 (10th Cir. 2021) (reversing preliminary injunction issued by district court for 
abuse of discretion).  

One district court, however, vacated the NWPR after the Agencies had already announced 
their intention to rescind it. Without reaching a ruling on the merits, the District Court of Arizona 
vacated the rule on the Agencies’ motion for a voluntary remand. Pascua Yaqui Tribe v. U.S. EPA, 
2021 WL 3855977 (D. Ariz. Aug. 30, 2021). The court asserted a novel theory that the mere 
withdrawal of federal jurisdiction over ephemeral waters or wetlands amounts to a per se 
environmental harm. Id. at *5. This conclusion not only lacks any legal support, but necessarily 
conflicts with Justice Kennedy’s Rapanos concurrence, the courts that enjoined or remanded the 
Clean Water Rule, and the Tenth Circuit in finding that a district court abused its discretion in 
issuing an injunction. Colorado, 989 F.3d at 886-87 (finding a presumption of environmental harm 
to be an abuse of discretion). Harkening back to the 1975 Callaway decision, the Agencies declined 
to appeal and instead announced that they were treating the Pascua Yaqui Tribe ruling as a 
nationwide injunction.  

It appears that the Agencies are intent on returning to the approach set in the Clean Water 
Rule, despite its legal and practical problems. As explained in more detail below, the Agencies’ 
proposed definition of “waters of the United States” exceeds their authority under the Clean Water 
Act by reading the word “navigable” out of the text, exceeds Congress’ Commerce Clause powers, 



and fails to provide fair notice to those who could be regulated by the Act, among many other 
problems. The result is an overbroad, subjective, and practically unbounded definition of “waters 
of the United States” that is unlikely to survive judicial review. GPA Midstream urges that the 
Agencies withdraw the Proposed Rule and re-propose a definition of “waters of the United States” 
that is more in-line with the NWPR, once informed by the Supreme Court’s Sackett ruling.  

I. The Proposed Rule is a Substantial Departure from the 1986 Regulations 

The Agencies mischaracterize the Proposed Rule as merely reinstating the “familiar pre-
2015 definition that has bounded the Act’s protections for decades, has been codified multiple 
times, and has been implemented by every Administration for the last 35 years, from that of Ronald 
Reagan through Donald Trump….” 86 Fed. Reg. at 69,373 (referring to the pre-2015 regulations 
as the “1986 regulations”).  In fact, the new definition relies heavily on an expanded interpretation 
of Justice Kennedy’s “significant nexus” test, while renaming the Clean Water Rule’s 
“Connectivity Report,” as “the Science Report.” 86 Fed. Reg. at 69,390. As a result, the Proposed 
Rule defines “waters of the United States” in a manner like the Clean Water Rule, not as in the 
pre-2015 landscape. 

A straightforward comparison to the 1986 regulations demonstrates the errors in the 
Agencies’ statement, as the Proposed Rule’s differences are apparent.  See Table 1 (comparing 
portions of the 2008 version of 33 C.F.R. § 328.3(a) to the Proposed Rule). 

Table 1 

2008 Proposed 
(3) All other waters such as intrastate lakes, 
rivers, streams (including intermittent streams), 
mudflats, sandflats, wetlands, sloughs, prairie 
potholes, wet meadows, playa lakes, or natural 
ponds, the use, degradation or destruction of 
which could affect interstate or foreign 
commerce including any such waters:  

(i) Which are or could be used by 
interstate or foreign travelers for 
recreational or other purposes; or 

(ii) From which fish or shellfish are or 
could be taken and sold in interstate or 
foreign commerce; or 

(iii) Which are used or could be used for 
industrial purpose by industries in 
interstate commerce; 

(3) All other waters such as intrastate lakes, rivers, 
streams (including intermittent streams), mudflats, 
sandflats, wetlands, sloughs, prairie potholes, wet 
meadows, playa lakes, or natural ponds, the use, 
degradation or destruction of which could affect 
interstate or foreign commerce including any such 
waters:  

(i) Which are or could be used by interstate or 
foreign travelers for recreational or other 
purposes; or That are relatively permanent, 
standing or continuously flowing bodies of 
water with a continuous surface connection to 
the waters identified in paragraphs (a)(1), 
(a)(2), (a)(5)(i), or (a)(6) of this section; or 

(ii) From which fish or shellfish are or could be 
taken and sold in interstate or foreign 
commerce; or That either alone or in 
combination with similarly situated waters in 
the region, significantly affect the chemical, 
physical, or biological integrity of waters 



2008 Proposed 
identified in paragraphs (a)(1), (a)(2), or (a)(6) 
of this section; 

(iii) Which are used or could be used for 
industrial purpose by industries in interstate 
commerce; 

(4) All impoundments of waters otherwise 
defined as waters of the United States under the 
definition;  

(4) All impoundments of waters otherwise defined as 
waters of the United States under the definition, other 
than impoundments of waters identified under 
paragraph (a)(3) of this section; 

(5) Tributaries of waters identified in 
paragraphs (a)(1) through (4) of this section;  

(5) Tributaries of waters identified in paragraphs 
(a)(1), (a)(3), through (a)(4) or (a)(6) of this section 

(i) That are relatively permanent, standing or 
continuously flowing bodies of water; or  

(ii) That either alone or in combination with 
similarly situated waters in the region, 
significantly affect the chemical, physical, or 
biological integrity of waters identified in 
paragraphs (a)(1), (a)(2), or (a)(6) of this 
section; 

(7) Wetlands adjacent to waters (other than 
waters that are themselves wetlands) identified 
in paragraphs (a)(1) through (6) of this section. 

(7) Wetlands adjacent to the following waters (other 
than waters that are themselves wetlands): identified in 
paragraphs (a)(1) through (6) of this section. 

(i) Waters identified in paragraphs (a)(1), (a)(2), or 
(a)(6) of this section; or 

(ii) Relatively permanent, standing or continuously 
flowing bodies of water identified in paragraphs (a)(4) 
or (a)(5)(i) of this section and with a continuous 
surface connection to such waters; or  

(iii) Waters identified in paragraphs (a)(4) or (a)(5)(ii) 
of this section when the wetlands either alone or in 
combination with similarly situated waters in the 
region, significantly affect the chemical, physical, or 
biological integrity of waters identified in paragraphs 
(a)(1), (a)(2), or (a)(6) of this section; 

(8) Waters of the United States do not include 
prior converted cropland. Notwithstanding the 

(8) [First paragraph moved to new subsection (9)] 
Waters of the United States do not include prior 



2008 Proposed 
determination of an area’s status as prior 
converted cropland by any other Federal 
agency, for the purposes of the Clean Water 
Act, the final authority regarding Clean Water 
Act jurisdiction remains with EPA.  

Waste treatment systems, including treatment 
ponds or lagoons designed to meet the 
requirements of CWA (other than cooling ponds 
as defined in 40 CFR 423.11(m) which also 
meet the criteria of this definition) are not 
waters of the United States.  

converted cropland. Notwithstanding the determination 
of an area’s status as prior converted cropland by any 
other Federal agency, for the purposes of the Clean 
Water Act, the final authority regarding Clean Water 
Act jurisdiction remains with EPA.  

Waste treatment systems, including treatment ponds or 
lagoons designed to meet the requirements of CWA the 
Clean Water Act (other than cooling ponds as defined 
in 40 CFR 423.11(m) which also meet the criteria of 
this definition) are not waters of the United States. 

N/A (9) Waters of the United States do not include prior 
converted cropland. Notwithstanding the determination 
of an area’s status as prior converted cropland by any 
other Federal agency, for the purpose of the Clean 
Water Act, the final authority regarding Clean Water 
Act jurisdiction remains with EPA. 

 Among the key differences are the changes to Section 328.3(a)(3), which removes the 
reference to interstate commerce in favor of regulating any water “[t]hat either alone or in 
combination with similarly situated waters in the region, significantly affect the chemical, 
physical, or biological integrity of” foundational waters.2 As described in more detail below, this 
not only would seek to extend jurisdiction beyond the Commerce Clause, see Riverside Bayview 
Homes, 474 U.S. at 133 (Clean Water Act rests on Commerce Clause power), but ignores 
navigability altogether. 

 In fact, contrary to the 1986 regulations, the phrase “alone or in combination with similarly 
situated waters in the region, significantly affect the chemical, physical, or biological integrity of 
waters” now dominates the proposed definition. This phrase includes multiple subjective factors 
and thus fails to provide any guidance to potentially regulated persons or the courts.  Nor does it 
provide any meaningful restraints on federal jurisdiction. Instead, under the proposal, the 
Agencies, on a case-by-case basis, will be the sole arbiters of how waters are viewed alone or in 
combination, what constitutes a “region” for purposes of determining jurisdiction, and whether 
any potential affect is “significant.” Based on the Agencies’ description of the Science Report, it 
appears that the Agencies expect to use a subjective, functional analysis to assert federal 
jurisdiction over virtually all waters and wetlands, as well as substantial portions of dry land. See 

2 The Proposed Rule refers to traditionally navigable waters, interstate waters, or the territorial seas as “foundational 
waters.” 86 Fed. Reg. at 69,373. GPA Midstream agrees that navigable waters and the territorial seas are “foundational 
waters” and indisputably subject to regulation under the Clean Water Act. The inclusion of interstate waters without 
some indicia of navigability, however, is unlawful. As the court held in Georgia, “the inclusion of all interstate waters 
in the definition of ‘waters of the United States,’ regardless of navigability, extends the Agencies’ jurisdiction beyond 
the scope of the CWA because it reads the term navigability out of the CWA.” 418 F. Supp. 3d at 1358.  



86 Fed. Reg. at 69,393 (citing the Science Report as justification for covering a wide range of 
waters based on their functions, including all manner of ponds, “streams that are not tributaries,” 
floodplains, features that “are fairly distant from the network,” and even waters “too removed from 
the stream network or from jurisdictional waters to have significant effects on downstream” waters 
but would still be jurisdictional “when considered in the aggregate.”). Contrary to the Agencies’ 
claim that the Proposed Rule is “familiar and implementable” and founded on the pre-2015 rules, 
86 Fed. Reg. at 69,374, its only similarity is to the 2015 Clean Water Rule, which was never 
implemented in most States due to court orders.  

Hence, in any final rule, we urge the Agencies to be transparent, so that the public can have 
fair notice of the Agencies’ approach.  The Agencies should acknowledge that the Proposed Rule 
is not based on the 1986 regulations in either its philosophy of regulation or in the extent of waters 
and lands it would actually regulate.  

II. The Agencies are not Obligated to Adopt the “Significant Nexus” Test 

In the Proposed Rule’s discussion of Rapanos and subsequent decisions that have used the 
“significant nexus” test, 86 Fed. Reg. at 69,378-80, the Agencies imply that they are now required 
to use the “significant nexus” test.  We urge the Agencies to revisit that assessment, as we submit 
that it is incorrect as a matter of law.   

For one, Justice Kennedy’s concurring in opinion in Rapanos interpreted the 
reasonableness of the Corps’ regulations at issue in that case, not the Clean Water Act itself. 
“Absent more specific regulations, however, the Corps must establish a significant nexus on a 
case-by-case basis when it seeks to regulate wetlands based on adjacency to nonnavigable 
tributaries.” 547 U.S. at 782 (emphasis added). Justice Kennedy created the “significant nexus” 
test due to “the potential overbreadth of the Corps’ regulations” in order to avoid what he believed 
would be “unreasonable applications of the statute.” Id. Nowhere in Justice Kennedy’s opinion did 
he claim that the “significant nexus” is required by the Clean Water Act or that a narrower 
definition of the phrase “waters of the United States” was impermissible.  

Moreover, that the “significant nexus” test is not required is likewise clear from the fact 
that the Clean Water Act never uses the term “significant nexus,” let alone to define “waters of the 
United States.” The Proposed Rule nonetheless mistakenly suggests that any interpretation that 
does not incorporate the “significant nexus” standard is inconsistent with the Clean Water Act. 
See, e.g., 86 Fed. Reg. at 69,395 (“The NWPR disregards the significant nexus standard … and, 
in doing so, restricted the scope of the statute using limitations Justice Kennedy viewed as 
anathema to the purpose and text of the Clean Water Act” and therefore is “inconsistent with the 
object of the Clean Water Act, the science, and the case law….”); id. (rejecting the NWPR’s 
interpretation “as inconsistent with the objective of the Clean Water Act, the science, and the case 
law….”). This is incorrect as a matter of law.  

Further, if true, the Agencies’ assertion that Justice Kennedy’s concurrence requires the 
use of the “significant nexus” test would defeat the purpose of the Proposed Rule: to define a term, 
“waters of the United States,” that is ambiguous. “Before a judicial construction of statute … may 
trump an agency’s, the court must hold that the statute unambiguously requires the court’s 
construction.” Nat’l Cable & Telecomm. Ass’n v. Brand X Internet Svcs, 545 U.S. 967, 986 (2005) 
(emphasis added). Justice Kennedy did not claim that the term “waters of the United States” is 



unambiguous (much less obtain agreement on this point from a majority of the Court), as the 
Proposed Rule acknowledges. See, e.g., 86 Fed. Reg. 69,386 (“there can be little disagreement that 
both terms under the Clean Water Act” – “navigable waters” and “waters of the United States” – 
are ambiguous and that therefore the agencies have generous leeway to provide the considered and 
reasonable interpretation of the terms provided in this proposal.”).  

Therefore, Justice Kennedy’s “significant nexus” test is not binding on the Agencies. The 
Agencies should clarify whether they are seeking to adopt the “significant nexus” test as their own 
interpretation of “waters of the United States” or provide a legal justification for why they believe 
they must adopt the term. 

III. The Proposed Rule Violates the Plain Text of the Clean Water Act Because it 
Disregards the Term “Navigable Waters”  

The Proposed Rule, its adoption of the “significant nexus” test, and its attempt at 
interpreting what a “significant nexus” means, is unlawful as it disregards the term “navigable 
waters,” which is the actual definition of “waters of the United States.” 33 U.S.C. § 1362(7). The 
Agencies’ various appeals to the Act’s objective and purpose and the purported acquiescence by 
Congress are unavailing.  

A. The Proposed Definition of “Waters of the United States” Disregards the 
Statutory Definition of “Navigable Waters” 

Fundamentally, the Agencies should revisit their approach, in view of the plain language 
of the Clean Water Act. The Act expressly defines “navigable waters” to mean “waters of the 
United States, including the territorial seas.” 33 U.S.C. § 1362(7). Hence, any interpretation of 
“waters of the United States” is not only an interpretation of “navigable waters,” but must include 
“navigable waters” in some way. In Riverside Bayview Homes, Inc., 474 U.S. at 133, the Supreme 
Court held that Congress “evidently intended” to regulate “at least some waters that would not be 
deemed ‘navigable’ under the classical understanding of that term,” but repudiated the idea that 
Congress abandoned the concept of navigability altogether. Even Justice Kennedy’s Rapanos 
concurring opinion noted the centrality of “navigability” to Clean Water Act jurisdiction. 547 U.S. 
at 778 (“the dissent reads a central requirement out – namely, the requirement that the word 
‘navigable’ in ‘navigable waters’ be given some importance” as failing to do so “would permit 
federal regulation whenever wetlands lie alongside a ditch or drain, however remote and 
insubstantial, that eventually may flow into traditional navigable waters.”). 

The Proposed Rule, however, does not address this clear statutory language and in fact 
never attempts to provide any meaning to “navigable waters.” The Agencies are instead proposing 
to set a “standard” as a substitute for “waters of the United States” that the Agencies believe “is 
consistent with the Act and the best available science,” 86 Fed. Reg. at 69,395. The Proposed Rule 
defines a “significant nexus” as “waters that either alone or in combination with similarly situated 
waters in the region, significantly affect the chemical, physical, or biological integrity of traditional 
navigable waters, interstate waters, or the territorial seas.” 86 Fed. Reg. at 69,373. According to 
the Agencies, the “significant nexus standard advances the objective of the Act, because it is linked 
to effects on downstream water quality while establishing a reasonable limitation on the scope of 
jurisdiction.” 86 Fed. Reg. at 69,395. Thus, as proposed, navigability is simply not a factor the 
Agencies consider. As such, the Proposed Rule never purports to define or interpret either “waters 



of the United States” or “navigable waters.” Instead, it would discard these terms and substitute a 
new standard – one that is not anchored in the statutory text  – as if the Agencies were re-writing 
the Clean Water Act from scratch.   

The Agencies should rethink this approach. They are not free to effectively amend a statute 
by adopting a regulatory definition that would eviscerate core statutory language because they 
believe those changes are “consistent with the text of the Act” or “advances the objective of the 
Act.” 86 Fed. Reg. at 69,395. Administrative agencies may issue interpretations where “the statute 
is silent or ambiguous with respect to the specific issue.” Chevron U.S.A., Inc. v. NRDC, 467 U.S. 
837, 843 (1984). The term “waters of the United States” is admittedly ambiguous. However, this 
only means that the Agencies may issue “a permissible construction of the statute.” Id. “[A]gencies 
must operate ‘within the bounds of reasonable interpretation,’” Utility Air Regulatory Gp. v. EPA, 
573 U.S. 302, 321 (2014) (quoting City of Arlington v. FCC, 569 U.S. 290, 296 (2013)), and that 
interpretation may not “rest[ ] on reasoning divorced from the statutory text.” Mass. v. EPA, 549 
U.S. 497, 501 (2007).  

Here, the Agencies have not stayed within those clear and well-established legal 
boundaries, as the proposal does not interpret the statutory terms “navigable waters” or “waters of 
the United States.” Instead, the proposal would create a  mechanism to regulate waters, wetlands, 
and lands that lie beyond “waters of the United States.” This is demonstrated in the Proposed 
Rule’s assertion of federal jurisdiction whenever “a significant nexus exist[s] between upstream 
waters, including wetlands, and ‘navigable waters in the traditional sense.’” 86 Fed. Reg. at 69,395 
(emphasis added). The Agencies assert that regulating beyond what is navigable thereby “fulfills 
‘the need to give the term ‘navigable’ some meaning.’” Id. (quoting Rapanos, 547 U.S. at 779 
(Kennedy, J., concurring)). This is incorrect. The Proposed Rule seeks to extend federal 
jurisdiction beyond “navigable waters” to reach waters, wetlands, and dry lands that are 
indisputably not “navigable waters,” and therefore, by statute, are not “waters of the United 
States.” This is beyond the agencies’ statutory delegation from Congress.  

The Agencies’ arguments justifying their disregard for “navigable waters” are unavailing, 
and, thus, we urge the Agencies to reconsider this approach. First, the Proposed Rule appeals to 
one of the general objectives of the Clean Water Act – improving water quality – while ignoring 
the Act’s co-objective of State primacy over waters and lands.  Second, the Proposed Rule claims 
that Congress acquiesced to the effective elimination of “navigable” from the Act’s text. The 
Supreme Court has already twice rejected this argument.  

1. The Agencies Cannot Diminish One Congressional Goal in Favor of 
Another Congressional Goal 

The Agencies rely heavily on the general Congressional objective of improving water 
quality, see, e.g., 86 Fed Reg. at 69,387-88, 69,402, while largely ignoring the Congressional 
objective of recognizing and preserving State primacy over the regulation of waters and lands. The 
Agencies are correct that improving water quality is one of seven goals under 33 U.SC. § 1251; 
see id. § 1251(a). However, in the very next sub-section (Section 101(b)), the Clean Water Act 
states that “[i]t is the policy of the Congress to recognize, preserve, and protect the primary 
responsibilities and rights of States to prevent, reduce, and eliminate pollution, to plan the 



development and use (including restoration, preservation, and enhancement) of land and water 
resources….” Id. § 1251(b).  This equal goal must be factored properly into any final regulation.  

To the extent the Proposed Rule considers the Congressional goal of State regulatory 
primacy at all, it has not given that equal goal the proper weight. See 86 Fed. Reg. at 69,402 (stating 
that, because the Clean Water Act is about water quality, Section 101(a) is afforded “significant 
weight, and greater weight than the due consideration it has given section 101(b) in developing the 
proposed rule.”). According to the Proposed Rule’s reasoning, the Agencies are free to give the 
States’ role less consideration simply because the Supreme Court has mentioned Section 101(a) 
more often than Section 101(b). Id. This is not a rational, “careful balancing of 101(a) and 101(b).” 
Id. The Agencies cite no legal authority for using the frequency with which a court cites a statutory 
section  as a basis to favor one Congressional goal over another. Such an approach is arbitrary and 
capricious as it would allow agencies to effectively erase clear and relatively uncontroversial 
portions of a statute simply because they are subject to judicial review less frequently than more 
ambiguous portions of a statute.  

Nor have the Agencies cited any legal principle authorizing them to prioritize one 
Congressional goal over another. Section 101, titled “Congressional Declaration of Goals and 
Policy,” does not authorize the Agencies to implement any regulation, does not require the 
interpretation of ambiguous terms, and leaves no gaps for the Agencies to fill. GPA Midstream is 
aware of no legal authority that would allow the Agencies to re-arrange or de-emphasize Congress’ 
own goals and policies, especially given the constitutional dimension involved here. The Supreme 
Court has recognized that it is Section 101(b) which indicates that “[r]ather than expressing a desire 
to readjust the federal-state balance, Congress chose to ‘recognize, preserve, and protect the 
primary responsibilities and rights of States’” and it was “written to avoid the significant 
constitutional and federalism questions raised by [the Corps’] interpretation….” SWANCC, 531 
U.S. at 174.3 The diminution of Section 101(b) would “readjust the federal-state balance” and 
would do so, not only without a clear statement of Congress, see, e.g., United States v. Bass, 404 
U.S. 336, 349 (1971), but in the teeth of a clear statement not to do so. The Agencies are obligated 
to create regulations that harmonize all of Congress’ goals, and should do so in any final 
rulemaking  

2. There is no Evidence of Congressional Acquiescence to the Proposed 
Definition 

We likewise urge the Agencies to rethink their attempt to create a narrative of 
Congressional support for their proposed definition – which has never been adopted by the 
Congress.  The Proposed Rule’s preamble collects various snippets of post-enactment legislative 
history, selective quotations from early case law, and citations to bills that never passed to argue 
that, although the 1977 amendments to the Clean Water Act retained the definition of “navigable 
waters,” without change, Congress actually intended to delete it. See 86 Fed. Reg. at 69,377, 
69,389, 69,396-97, 69,402-03. The Agencies have twice mustered this argument – that Congress 

3 This illustrates the arbitrariness of the Proposed Rule’s methodology of comparing the number of judicial references 
as a means to determining that some Congressional goals are disposable. The Proposed Rule cited SWANCC as scoring 
a point in favor of weighing Section 101(a) over Section 101(b), 86 Fed. Reg. at 64,902, despite the Court’s explicit 
reliance on Section 101(b) in rejecting the Corps’ interpretation in that case.  



effectively abandoned navigability as any limitation on the Agencies’ powers – and twice lost. The 
Court, in SWANCC, provided a lengthy explanation regarding how the failure to pass a bill does 
not equate to making new law. 531 U.S. at 168-71. The Rapanos dissenters revived the argument, 
547 U.S. at 797-99 (Stephens, J., dissenting), and it is undisputed that Justice Kennedy failed to 
provide a majority in favor of the acquiescence theory.  

For example, the Proposed Rule puts great stock in a 1977 bill that would have narrowed 
Section 404 permitting to only navigable-in-fact waters.  However, as SWANCC explains “‘failed 
legislative proposals are a particularly dangerous ground on which to rest an interpretation of a 
prior statute.’” 531 U.S. at 170 (quoting Central Bank of Denver, N.A. v. First Interstate Bank of 
Denver, N.A., 511 U.S. 164, 187 (1994)) (cleaned up). “A bill can be proposed for any number of 
reasons, and it can be rejected for just as many others.” Id. And even if courts placed a higher value 
on post-enactment legislative history and failed bills, the Agencies have never explained how the 
failure to pass a 1977 bill amounts to Congressional acquiescence to a radically expanded view of 
“waters of the United States” that first appeared in 2006 and was adopted by the Agencies in 2015.  

Nor can the Agencies rest their interpretation on a 1972 Conference Report. The Proposed 
Rule points that “the conferees specifically deleted the word ‘navigable’ from the definition of 
‘waters of the United States’ that had originally appeared in the House version of the Act.” 86 Fed. 
Reg. at 69,376 (quoting S. Conf. Rep. No. 92-1236 at 144 (1972). “Further, the Senate Report 
stated that ‘navigable waters’ means ‘the navigable waters of the United States, portions thereof, 
tributaries thereof, and includes the Territorial Seas and the Great Lakes.’” Id. (quoting S. Rep. 
92-414, at 77 (1971) (emphasis in original). Yet, the bill that Congress actually passed reads: “The 
term ‘navigable waters’ means the waters of the United States, including the territorial seas.” 33 
U.S.C. § 1362(7). “Congress takes no governmental action except by legislation.” Rapanos, 547 
U.S. at 750 (plurality). Agencies may not “allow[ ] ambiguous legislative history to muddy clear 
statutory language.” Milner v. Department of Navy, 562 U.S. 562, 572 (2011). Although the 
meaning of “navigable” may be ambiguous, its presence in the statute is not – unlike the 
“tributaries thereof” language relied upon so heavily by the Agencies.4 Thus, contrary to the 
Agencies’ various theories, “Congress has done nothing to resolve this critical ambiguity” of “the 
precise reach of the Act.” Sackett, 566 U.S. at 133 (Alito, J., concurring). The Agencies must give 
effect to the term “navigable waters” unless and until Congress amends the Clean Water Act.  

3. The Agencies Cannot Consider the Science Report 

The Agencies should also reconsider their reliance on the Science Report.5  Interpreting a 
statute must be founded on the statutory text.  Here, the Agencies have proposed to mold their 

4 Notably, Congress never directly authorized the regulation of tributaries in the Clean Water Act. “Tributary” or 
“tributaries” are only mentioned indirectly in a few specialized circumstances. See 33 U.S.C. §§ 1252(c)(3) (defining 
“basin” to include “rivers and their tributaries”); 1267(g)(2) (establishing grants for Chesapeake Bay “cooperative 
tributary basin strategies”); 1275(a)(4) (defining “Lower Columbia River Estuary” as including “tidally influenced 
portions of tributaries to the Columbia River in that region.”). That Congress removed a reference to tributaries in a 
prior definition of “waters of the United States” only affirms that it intended a much narrower definition than the 
Agencies have historically used or that the Proposed Rule uses here.  

5 EPA, “Connectivity of Stream and Wetlands to Downstream Waters: A Review and Synthesis of the Scientific 
Evidence” (Final Report), EPA/600/R-14/475F (2015). 86 Fed. Reg. at 69,390.  



definition of “waters of the United States,” in significant part, on the Science Report, which the 
Agencies represent to be a synthesis of studies that  support the interpretation of the “significant 
nexus” standard. 86 Fed. Reg. at 69,390. The question of federal jurisdiction, however, is a legal 
matter turning solely on the Clean Water Act’s text. Nothing in the Clean Water Act’s text, 
structure, or legislative history indicates that Congress intended for the Agencies to interpret the 
term “waters of the United States” based on scientific studies. Instead, Congress defined “waters 
of the United States” to mean “navigable waters” and the Science Report does not study or consider 
issues related to navigability.   

 
Although agencies may utilize their policy judgment and expertise, they may not base 

interpretations “on reasoning divorced from the statutory text.” Mass v. EPA, 549 U.S. at 501. 
Premising any definition of “Waters of the United States” on the Science Report would thus be a 
text-book illustration of arbitrary and capricious decision making. “[A]n agency rule would be 
arbitrary and capricious if the agency has relied on factors which Congress has not intended it to 
consider.” Motor Vehicle Mfrs. Ass’n. v. State Farm Mu. Auto. Ins. Co., 463 U.S. 29, 43 (1983); 
see also Mass., 549 U.S. at 533 (even though the Clean Air Act provides discretion to use 
“judgment,” “the use of the word ‘judgment’ is not a roving license to ignore the statutory text … 
but a direction to exercise discretion within defined statutory limits.”); North Carolina v. EPA, 
531 F.3d 896, 907-08 (D.C. Cir. 2008) (remanding the Clean Air Interstate Rule emission trading 
program as it was premised on a factor that the Clean Air Act’s text did not allow EPA to consider). 
Any definition of “Waters of the United States” must turn on the term “navigable waters” – even 
under Justice Kennedy’s “significant nexus” approach. See Rapanos, 547 U.S. at 778 (“the dissent 
reads a central requirement out – namely, the requirement that the word ‘navigable’ in ‘navigable 
waters’ be given some importance.”). The Agencies cannot substitute a report in place of the 
statutory anchor of “navigable waters.”  

 
The Clean Water Act’s structure further confirms that Congress did not intend the 

definition of “waters of the United States” to turn on evolving scientific studies. When Congress 
wanted agencies to base regulations on scientific or technical information, it knew how to say so. 
For instance, in listing toxic pollutants, the EPA Administrator must consider such scientific data 
such as the “toxicity of the pollutant, its persistence, degradability, the usual or potential presence 
of the affected organisms in any waters, the importance of the affected organisms, and the effect 
of the toxic pollutant on such organisms.” 33 U.S.C. § 1317(a)(1). The Clean Water Act is replete 
with regulatory standards established or updated by scientific or technical studies. See, e.g., 33 
U.S.C. § 1311(b)(2)(A) (effluent limitations for point source categories based on “best available 
technology economically achievable” and information developed by the National Study 
Commission established under 33 U.S.C. § 1325); 33 U.S.C. § 1316(a)(1) (“standard of 
performance” is determined based on “the best available demonstrated control technology, 
processes, operating methods, or other alternatives”); 33 U.S.C. § 1326(b) (regulation of cooling 
water intake structure standards will be based on “the best technology available”).  

By contrast, Congress defined “navigable waters” as meaning the “waters of the United 
States, including the territorial seas.” 33 U.S.C. § 1362(7). Nothing about this definition, especially 
when compared to other major provisions in the Clean Water, provides discretion to update and 
expand or contract the definition of “waters of the United States” based on scientific or technical 
studies, regardless of their merit. These studies are simply factors “which Congress has not 
intended [the Agencies] to consider” State Farm, 463 U.S. at 43. 



B. The Proposed Rule Ignores Supreme Court Interpretations of “Navigable”  

The Agencies’ definition of “waters of the United States” goes beyond the regulation of 
“navigable waters” as permitted in Riverside Bayview and SWANCC. The Supreme Court 
countenanced the regulation of wetlands “adjacent to a navigable waterway” in Riverside Bayview 
Homes, Inc., 474 U.S. at 131. There, the Court agreed that the Agencies may regulate physically 
adjacent wetlands “because they are ‘inseparably bound up’ with navigable waters and ‘the Corps 
must necessarily choose some point at which water ends and land begins.’” Id. at 131-35 & n. 9. 
This demarcation “is often no easy task: the transition from water to solid ground is not necessarily 
or even typically an abrupt one.” Id. at 132. Identifying where “water ends and land begins … is 
often no easy task” as “between open waters and dry land may lie shallows, marshes, mudflats, 
swamps, bogs … a huge array of areas that are not wholly aquatic but nevertheless fall far short of 
being dry land.”  Id.  In other words, the regulation of wetlands is only permissible when it is 
objectively difficult to draw the line where a “water” ends. The Court subsequently made this clear 
in SWANCC where it rejected the Corps’ attempt to assert Clean Water Act jurisdiction over 
“ponds that are not adjacent to open water” as such an extension of federal jurisdiction is not one 
“the text of the statute will … allow.” 531 U.S. at 162-165, 168.  

Riverside Bayview was not an invitation to regulate any and all wetlands, ephemeral 
streams, trickling tributaries, concrete ditches, or dry floodplains that may, individually or when 
aggregated with some unidentified other waters or wetlands in an unidentified region, have some 
“nexus” with a navigable water many miles away. In such scenarios, the difficulty in delineating 
these features from navigable waters is easy and obvious. The problem presented in Riverside 
Bayview, where wetlands and waters are “inseparably bound up” and require a difficult decision 
as to where “water ends and land begins” is absent. 474 U.S. at 132, 134. Although Riverside 
Bayview held that the Agencies may regulate wetlands abutting navigable-in-fact waters, 474 U.S. 
at 135, the Court later warned the Agencies that extending regulation beyond navigable waters is 
to go beyond Congress’ Commerce Clause power. SWANCC, 531 U.S. at 172. Thus, Riverside 
Bayview stakes the outer limits of the Clean Water Act. The definition of “waters of the United 
States” must fall somewhere within Riverside Bayview, but not beyond SWANCC. The Proposed 
Rule ignores both of these limitations.  

IV. The Proposed Definition Reaches the Outer Boundaries of the Commerce Clause 
without a Clear Statement from Congress and Likely Exceeds It 

The Agencies should also reconsider their approach, because the proposal reaches (if not 
exceeds) the boundaries allowed by the Constitution, without clear direction from the Congress to 
regulate to that extent.  The Clean Water Act is based on Congress’ “commerce power over 
navigation.” SWANCC, 531 U.S. at 168, n.3. Before Congress passed the Clean Water Act, the 
“navigable waters of the United States” was well understood to mean those interstate waters 
“navigable in fact” or susceptible to being made navigable. The Daniel Ball, 10 Wall. at 563. The 
Supreme Court arguably established the outer boundary of Congress’ Commerce Clause authority 
over navigation in Oklahoma ex rel. Phillips v. Guy F. Atkinson Co., 313 U.S. 508, 523 (1941). 
There, the Court held that “Congress may exercise its control over the non-navigable stretches of 
a river in order to preserve or promote commerce on the navigable portions.” See also Utah v. 
United States, 403 U.S. 9, 11 (1971) (Congress can regulate waterways that are “part of a channel 



of interstate commerce, even if they are not themselves navigable or do not cross state 
boundaries.”). 

Traditional navigability guided the Corps’ initial definition of “navigable waters” under 
the Clean Water Act. 39 Fed. Reg. 12,119 (April 3, 1974). In a challenge to those regulations, a 
district court judge declared, without explanation in a one page order, that Congress intended the 
term “the waters of the United States” to assert “federal jurisdiction over the nation’s waters to the 
maximum extent permissible under the Commerce Clause of the Constitution” and invalidated the 
Corps’ definition. Callaway, 392 F.Supp. at 686. The Corps did not appeal the decision, opting 
instead to adopt more expansive regulations. Callaway should no longer be considered good law 
and the Agencies should decline its empty command to assert “federal jurisdiction ... to the 
maximum extent permissible under the Commerce Clause. The Proposed Rule, however adopts a 
definition of “waters of the United States” that not only extends to the outer limit of Congress’ 
Commerce Clause power, but crosses it.  

A. There is No Clear Statement from Congress 

The Callaway decision should be considered overruled, as there was no clear statement 
from Congress to support the ruling. “[W]hen a particular interpretation of a statute invokes the 
outer limits of Congress’ power, we expect a clear indication that Congress intended that result.” 
INS v. St. Cyr, 533 U.S. 289, 299 (2001). Callaway did not purport to find such a clear statement 
in the Clean Water Act, meaning that if it were appealed, it would have been reversed.6 The 
Proposed Rule does not even attempt to identify a clear statement, opting instead to inappropriately 
read the tea leaves of legislative history and legislative inaction. See Section III.A.2, supra. The 
Supreme Court, however, has already determined that the Clean Water Act contains no such clear 
statement. SWANCC, 531 U.S. at 174.7 Therefore, the definition of “waters of the United States” 
must be more limited than Congress’ full powers over interstate commerce.  

B. The “Significant Nexus” Test Exceeds the Commerce Clause 

As noted above, the Proposed Rule eliminates from the 1986 regulations any reference to 
waters that are used in interstate commerce. The Agencies are, instead, “proposing to replace the 
Commerce Clause-based standard for determining jurisdiction with the relatively permanent and 
significant nexus standards.” 86 Fed. Reg. at 69,419. Further, the Agencies clearly repudiated 

6 The Proposed Rule also cites United States v. Holland, 373 F. Supp. 665, 670676 (M.D. Fla. 1974) for the proposition 
that it, like Callaway, “held that the Corps had given ‘waters of the United States’ an unduly restrictive reading in its 
[1974] regulations implementing Clean Water Act section 404.” 86 Fed. Reg. at 69,377-78. This is incorrect. Holland, 
in ruling on the United States’ motion for a preliminary injunction, held only that Congress enacted the Clean Water 
Act pursuant to its Commerce Clause power and that it was not required to prove that a water was navigable-in-fact 
in order to bring an action to enjoin a person from filling that water without a Section 404 permit. Holland did not 
discuss the Corps’ regulations, much less find a clear statement from Congress that they should be expanded to the 
maximum extent of the Commerce Clause power, as Callaway incorrectly held.  

7 The Proposed Rule’s assertion that, in SWANCC, “[t]he Court noted that the statement in the Conference Report for 
the Act that the conferees ‘intend that the term navigable waters be given the broadest possible interpretation,” 86 Fed. 
Reg. at 69,397, is incorrect. The Proposed Rule cites to the dissenting opinion, 531 U.S. at 180-81 (Stephens, J., 
dissenting). The Court’s majority opinion found no clear statement in the statute. Neither did the dissent, as evidenced 
by its resort to a committee report for a different bill than that which Congress actually passed.  



navigability as imposing any meaningful limitation on the Agencies’ authority. Navigability sets 
a meaningful constitutional boundary: it “is a jurisdictional element, connecting the Clean Water 
Act to Congress’s Commerce Clause powers.” United States v. Lucero, 989 F.3d 1088, 1095 (9th 
Cir. 2021). By contrast, the “significant nexus” test, and the Agencies’ interpretation of that test, 
violate the Commerce Clause by purporting to regulate expansive stretches of waters, wetlands, 
and dry lands regardless of whether or not they have a “substantial economic effect on interstate 
commerce.” Nat’l Fed’n of Indep. Bus. v. Sebelius, 567 U.S. 519, 551 (2012).  

The Agencies argue that the Proposed Rule – unmoored from any indication of navigability 
or interstate commerce – “would ensure that all waters that either alone or in combination 
significantly affect the integrity of traditional navigable waters, interstate waters, or the territorial 
seas are protected under the Clean Water Act.” 86 Fed. Reg. at 69,397. However, the “significant 
nexus” test searches for some potential chemical, physical, or biological relationship. It does not 
even attempt to examine potential effects on either navigability or interstate commerce. Congress 
lacks a general police power over chemical, physical, or biological effects in nature.  

In this sense, the Proposed Rule goes even further beyond the regulation invalidated in 
United States v. Wilson, 133 F.3d 251 (4th Cir. 1997). That court held that the Agencies’ regulation 
of “a variety of waters that are intrastate, nonnavigable, or both, solely on the basis that the use, 
degradation, or destruction of such waters could affect interstate waters” was unlawful as it did 
not require that “the regulated activity have a substantial effect on interstate commerce.” Id. at 
257. Here, the Proposed Rule does not even consider interstate commerce.8 The Proposed Rule’s 
removal of interstate commerce from the equation will allow for jurisdiction determinations that 
assert regulatory authority over waters, wetlands, and lands that Congress likely could not regulate 
even with a clear statement that it intended to.  

V. The Proposed Rule Upsets the Federal-State Balance Without a Clear Statement of 
Congress and Raising Serious Constitutional Questions 

The proposal should also be revised, because it has upset the federal-state balance set by 
the Constitution and the Clean Water Act.  States have long had regulatory authority over the lands, 
waters, and wetlands within their jurisdictional boundaries. See, e.g., California v. United States, 
438 U.S. 645, 653 (1978); id. at 662 (“except where the reserved rights or navigation servitude of 
the United States are invoked, the State has total authority over its internal waters.”); Tarrant Reg. 
Water Dist. v. Hermann, 569 U.S. 614, 631 (2013) (“Power to control navigation, fishing, and 
other public uses of water” is a core state power); FERC v. Mississippi, 456 U.S. 742, 767 n.30 
(1982) (State authority to regulate its land and waters “is perhaps the quintessential state activity.”) 
(emphasis added). Congress recognized this pre-existing State authority when it declared that its 
policy under the Clean Water Act was “to recognize, preserve, and protect the primary 
responsibilities and rights of States to prevent, reduce, and eliminate pollution, [and] to plan the 
development and use (including, restoration, preservation, and enhancement) of land and water 
resources….” 33 U.S.C. § 1251(b). Yet, the Proposed Rule gives no weight to this Congressional 
policy. See Section III.A.1, supra. Doing so not only offends basic principles of statutory 

8 Wilson did allow that the regulation would stand a better chance if it could show “that the covered waters have any 
sort of nexus with navigable or even interstate, waters.” 133 F.3d at 257. The Proposed Rule, however, looks for a 
different sort of nexus – one that is not based on navigability or a relationship with interstate waters.  



construction, but the Proposed Rule’s expansion of federal jurisdiction over intrastate waters, 
wetlands, and lands upsets the federal-state balance and raises serious constitutional questions. 

For practical purposes, the regulation of waters, wetlands, and lands is a zero sum game; 
what is regulated by the Agencies cannot be regulated by State regulatory agencies (e.g., a State 
agency cannot authorize construction on an area subject to federal regulation without federal 
concurrence). Thus, like a sliding scale, the further the Agencies push the boundaries of federal 
jurisdiction, the more they impinge on both the Clean Water Act’s reservation of powers for the 
States and the limitations of the Commerce Clause power. Here, the Proposed rule would not only 
dramatically expand the scope of federal jurisdiction when compared to the NWPR, 86 Fed. Reg. 
at 69,413, but also when compared to the 1986 regulations. This expansion significantly intrudes 
on traditional State regulation of the waters and lands within their own jurisdictional boundaries.9  

The Agencies recognize that most states regulate discharges to waters of the State and 
wetlands to some degree or another. Economic Analysis for the Proposed “Revised Definition of 
‘Waters of the United States’” Rule (Nov. 17, 2021) at 45-51. Yet, the Proposed Rule contemplates 
asserting jurisdiction over all waters within entire watersheds, 86 Fed. Reg. at 69,430-31, 69,439, 
“regions,” which may consist of “a continuous area of land with relatively homogeneous soils, 
vegetation, and landform (e.g., plain, mountain, valley, etc.) providing similar functions,” id. at 
69,439, “ecoregions,” id. at 69,439-40, and “[h]drologic landscape regions,” which “are groups of 
watersheds that are clustered together on the basis of similarities in landsurface form, geologic 
texture, and climate characteristics.” Id. at 69,440. Under such approach, there would be almost 
nothing left of the States’ traditional regulatory powers over waters and lands. 

 It is well established that the Supreme Court “require[s] Congress to enact exceedingly 
clear language if it wishes to significantly alter the balance between federal and state power and 
the power of the Government over private property.” U.S. Forest Serv. v. Cowpasture River Pres. 
Ass’n, 140 S. Ct. 1837, 1849-50 (2020); see also Gregory v. Ashcroft, 401 U.S. 452, 461 (1998) 
(“The plain statement rule is nothing more than an acknowledgement that the States retain 
substantial sovereign powers under our constitutional scheme, powers with which Congress does 
not readily interfere.”).10 The Clean Water Act, of course, contains no “exceedingly clear 
language” indicating that Congress intended such a dramatic re-arrangement of the balance 
between federal and state regulatory powers. And, as discussed above, Section 101(b) explicitly 
disclaims such an intention. Section 101(a) only expresses a general goal of improving water 
quality. It does not provide the “exceedingly clear language” the Agencies require to become the 

9 The Proposed Rule notes that many States supported a broader definition of “waters of the United States” in the 
Rapanos litigation, 86 Fed. Reg. at 69,403, and appears to believe that this settles the question of encroaching on 
traditional State authority. It does not. That some States would rather shift the expense and responsibility of regulation, 
including the difficult tradeoffs between environmental regulation and economic growth, to the federal government 
does not alter the Constitutional structure of separate governmental spheres of authority. In other words, state 
governments cannot surrender responsibilities that the Constitution assigned to them. 

10 The principle that a clear statement from Congress is required for a change in the balance between federal and State 
regulatory authority is an outgrowth of the Canon of Constitutional avoidance. See Edward J. DeBartolo Corp. v. 
Florida Gulf Coast Building & Constr. Trades Council, 485 U.S. 568, 575 (1988). The Agencies have been  previously 
warned that their attempted jurisdictional overreach unnecessarily raised serious constitutional questions without a 
clear statement from Congress endorsing their position. See SWANCC, 531 U.S. at 172-73. 



primary national regulators of waters and lands. Therefore, the Agencies have no statutory basis 
to assume federal jurisdiction over such broad swaths of State waters, wetlands, and dry lands.  

 The Agencies appear to argue they may encroach on traditional State regulatory authority 
without Congressional authorization, because some States do not permit the regulation of waters 
and wetlands beyond those covered by the Clean Water Act. 86 Fed. Reg. at 69,415. This is 
irrelevant to the definition of “waters of the United States,” not only because it lacks a basis in the 
Clean Water Act’s text, but because the federal-state regulatory dynamic deals with the authority 
to regulate, not the substance of particular regulations. The Agencies highlight that, after the 
NWPR, two states changed their laws to reduce the scope of regulation. Id.11 This was the choice 
of the State legislatures. It would be unconstitutional to intrude in a sphere of State regulation only 
because States do not regulate in the manner that the Agencies prefer. It is undisputed that States 
have the authority to regulate waters, wetlands, and floodplains within their borders. How they 
choose to regulate, or if they choose to regulate at all, should have no bearing on how the Agencies’ 
may define the “waters of the United States.”  

VI. The “Significant Nexus” Test is Unworkable and Unlawful 

We further urge the Agencies not to revert to a form of the “significant nexus” test.  The 
“significant nexus” test presents a subjective, multi-factored inquiry that provides no guidance for 
either those potentially regulated by the Clean Water Act or courts. For nearly 16 years the 
“significant nexus” test has bedeviled judges as it provides no objective criteria to evaluate agency 
assertions of federal jurisdiction. This absence of objective criteria, when combined with the Clean 
Water Act’s authorization of significant civil and criminal penalties, as well as imprisonment, 
means that the public lacks fair notice as to whether or not the Clean Water Act will apply to them. 
Because the proposed definition of “waters of the United States” poses serious due process 
concerns, the Agencies should withdraw the Proposed Rule.  

A. The “Significant Nexus” Test Lacks Objective Criteria 

Foremost, the test offers decisionmakers no objective criteria.  The Proposed Rule defines 
a “significant nexus” as “waters that either alone or in combination with similarly situated waters 
in the region, significantly affect the chemical, physical, or biological integrity of traditional 
navigable waters, interstate waters, or the territorial seas.” 86 Fed. Reg. at 69,373. The “significant 
nexus” standard includes several vague concepts that prohibits anyone – including a judge – from 
determining whether any particular water or wetland is a “water of the United States.”  

For instance, the water or wetland may have a significant nexus “alone or in combination” 
with “similarly situated” waters. A potentially regulated person would have no way of knowing 
whether the Agencies would choose to look at the water or wetland alone or as part of a larger 
group of waters and wetlands. The Proposed Rule suggests (but does not actually propose) that the 
Agencies may interpret “similarly situated” as “evaluating the connectivity and effects of streams, 

11 The Proposed Rule adds, incorrectly, that no States enacted broader protections in response to the NWPR. As GPA 
Midstream noted in its April 12, 2019 comments to the Agencies, California implemented a new definition and 
delineation procedure for state jurisdictional wetlands in response to the proposed NWPR. That the Agencies would 
miss such a significant expansion of regulation by a State as large as California calls into question the quality of the 
Economic Analysis’ review of State regulation.  

https://www.waterboards.ca.gov/water_issues/programs/cwa401/wrapp.html
https://www.waterboards.ca.gov/water_issues/programs/cwa401/wrapp.html


wetlands, and open waters to downstream waters in a cumulative manner in context with other 
streams, wetlands, and open waters.” 86 Fed. Reg. at 69,439. Respectfully, this in large measure 
amounts to a “we’ll know it when we see it” approach. Such an approach would leave those who 
may be regulated under the Clean Water Act won’t know it when they see it. There are no objective 
guideposts for either potentially regulated persons or courts, such as criteria for when cumulative 
evaluation is appropriate or a discernible geographic limit.  

Instead, the Agencies may examine “similarly situated” waters and wetlands “in the 
region.” The Proposed Rule describes multiple potential approaches to defining a “region,” but 
does not propose any one particular approach. The Agencies may examine the entire “reach” of a 
tributary based on other portions of a stream with “similar hydrologic conditions,” “the same flow 
regime,” or based on “certain hydrologic or geomorphic characteristics” along with “[a]dditional 
factors identified through field observations or remote-sensing….” 86 Fed. Reg. 69,439. These 
features may be identified by “[a]erial and satellite imaging, National Hydrography Dataset (NHD) 
Plus High Resolution data, and high resolution digital elevation models,” id., which are likely 
inaccessible or unintelligible without technical support. Or “the region could be sub-watersheds or 
the watershed defined by where a tributary and its upstream tributaries drain into a traditional 
navigable water, interstate water, or the territorial seas.” Id. Another option, which the Agencies 
pose as a “narrower interpretation,” would be all of the “waters within a contiguous area of land 
with relatively homogeneous soils, vegetation, and landform (e.g., plain, mountain, valley, etc.) 
providing similar functions such as habitat, water storage, sediment retention, and pollution 
sequestration.” Id. A “region” could also be “an ecoregion which serves as a spatial framework for 
the research, management, and monitoring of ecosystems and ecosystem components.” Id. Each 
of these possible definitions of the analyzed “region” contains subjective and ambiguous criteria, 
with a degree of complexity that creates a rule that would not be feasible to understand and apply.   

The Proposed Rule’s definition of “significantly affect,” and its examples, only increases 
the subjectivity and uncertainty of the “significant nexus” approach. “Significant” is circularly 
defined as effects that are neither “speculative or insubstantial.” 86 Fed. Reg. at 69,449. The 
various “effects” are listed as (1) “distance from a jurisdictional water, (2) the distance from the 
downstream traditional navigable water, interstate water, or territorial sea, (3) hydrologic factors, 
including subsurface flow, (4) the size, density and/or number of waters that have been determined 
to be similarly situated (and thus can be evaluated in combination), and (5) climatological variables 
such as temperature, rainfall, and snowpack.” Id. at 69,430.12 But the Proposed Rule not only fails 
to provide any standard for determining whether any particular factor weighs for or against 
jurisdiction, but asserts that it is impossible to provide one: “These factors also cannot be 
considered in isolation, but rather must be considered together and in the context of the case-
specific analysis.” Id. Of course, the Proposed Rule hints that the Agencies are likely to find federal 
jurisdiction regardless of the individual factors present. For instance, in discussing the “size, 
density and/or number of waters” factor, the Agencies state they are likely to find a “significant 
nexus” in areas with a high density of waters or larger aquatic resources. Id. But in the very next 
sentence, the Proposed Rule says that a “significant nexus” is just as likely in “watersheds with 

12 Many of these factors are clearly open-ended, such as factor three (hydrological factors “including,” but presumably 
not limited to, subsurface flow) and factor five (providing three examples of “climatological variables” and inferring 
that other unnamed variables will also be considered). Further, this list may not be complete because the Agencies are 
inviting comment on even more factors to consider. 86 Fed. Reg. at 69,430.  



fewer aquatic resources” where “even a small number or low density of similarly situated waters 
can have disproportionate effects on downstream waters.” Id. This type of approach to federal 
jurisdiction – where the agency can assert authority under any scenario – only serves to highlight 
the need for objective criteria that allow for independent and fair review.  

B. The “Significant Nexus” Test Violates Due Process by Failing to Give Potentially 
Regulated Persons Fair Notice  

Further, the test fails to provide the fair notice required by fundamental principles of Due 
Process. The Clean Water Act is applied to a “broad range of ordinary industrial and commercial 
activities,” Hanousek v. United States, 528 U.S. 1102, 1103 (2000) (Thomas, J., dissenting from 
denial of certiorari), including those conducted by small, lightly regulated businesses and 
individuals. This was most effectively demonstrated in Sackett v. EPA, 566 U.S. 120 (2012), where 
EPA demanded heavy civil penalties from a couple who were merely trying to build a home in an 
already developed residential neighborhood. Clean Water Act violations carry civil penalties up to 
$51,750 per day and criminal penalties, including up to one year in prison and $25,000 daily fines, 
for even negligent violations.  33 U.S.C. § 1319(c); see also U.S. Army Corps of Engineers v. 
Hawkes Co., Inc., 578 U.S. 590, 602 (2016) (“the consequences to landowners even for inadvertent 
violations can be crushing.”) (Kennedy, J., concurring).     

It “is deeply rooted in the American legal system” that “ignorance of the law or a mistake 
of law is no defense….”  Cheek v. United States, 498 U.S. 192, 199 (1991). A corollary maxim is 
that due process requires “that an enactment [be] void for vagueness if its prohibitions are not 
clearly defined.” Grayned v. City of Rockford, 408 U.S. 104, 108 (1972). An enforcement action 
“fails to comport with due process if the statute under which it is obtained fails to provide a person 
of ordinary intelligence fair notice of what is prohibited, or is so standardless that it authorizes or 
encourages seriously discriminatory enforcement.” United States v. Williams, 553 U.S. 285, 304 
(2008). The Proposed Rule’s use, and interpretation, of the “significant nexus” test fails to provide 
a person of ordinary intelligence fair notice of whether their property, or their actions on that 
property, are subject to the Clean Water Act.  

This lack of fair notice has been a significant problem since Justice Kennedy’s creation of 
the “significant nexus” test. For instance, in United States v. Bailey, 516 F. Supp. 2d 998, 1009 (D. 
Minn. 2007), a court dismissed a defendant’s good faith attempt to testify that the features on his 
property were not jurisdictional wetlands because “[h]e obviously lacks the expertise necessary in 
identifying wetlands” and “he has failed to show that any of his observations are relevant to 
determining to what extent the Site is a wetland….” Similarly, the court dismissed the defendant’s 
reliance on the State environmental agency’s determination that the property was not a 
jurisdictional wetland because it held that none of the State agency personnel had appropriate 
expertise. Id. at 1009-1010. Where a court rules as a matter of law that, not only is a defendant   
incapable of knowing whether or not the law applies, but that state environmental agencies are 
incapable of knowing either, then the law cannot provide fair notice.  

This latter point is significant because property owners have traditionally been required to 
utilize a small army of consultants and lawyers in dealing with Corps jurisdictional 



determinations.13 The “significant nexus” test’s use of vague terms, qualitative “either/or” 
judgments, and  multi-factored, case-by-case assessments ensures that even biologists, botanists, 
hydrologists, marine scientists, and other experts will reasonably disagree on the existence of a 
“significant nexus.” This makes it impossible for even companies with extensive resources to 
know whether the Clean Water Act applies until they are informed by the Agencies after an 
expensive and time-consuming inquiry. Further, the “significant nexus” test ensures that property 
owners must expend significant time and money even where there is no claim of federal 
jurisdiction.  See, e.g., Deerfield Plantation v. Army Corps of Engineers, 801 F. Supp. 2d 445, 454-
56 (D. S.C. 2011) (extensive resources expended to review collections of infrared aerial 
photographs, records from the Corps, U.S. Department of Agriculture, U.S. Fish & Wildlife 
Service, and U.S. Geological Survey, and two on-site inspections by Corps personnel only for the 
Corps to determine that it lacked jurisdiction over most of the waterbodies on the property). 

Once the Agencies opine that federal jurisdiction attaches to a property, the property owner 
is burdened with showing the absence of a significant nexus. United States v. Robison, 505 F.3d 
1208, 1211 (11th Cir. 2007). The lack of objective standards for judicial review makes this task 
impossible. See, e.g., United States v. Chevron Pipe Line Co., 437 F. Supp. 2d 605, 613 (N.D. Tex. 
2006) (there is “no guidance on how to implement its vague, subjective centerpiece” so “[b]ecause 
Justice Kennedy failed to elaborate on the ‘significant nexus’ required, this Court will look to the 
prior reasoning in this circuit”); United States v. Robison, 521 F. Supp. 2d 1247, 1248 (N.D. Ala. 
2007) (re-assigning case for re-trial, in part, because “I am so perplexed by the way the law 
applicable to this case has developed” after the Rapanos decision “that it would be inappropriate 
for me to try it again”); United States v. Acquest Transit LLC, 2018 WL 3861612, at *31 
(W.D.N.Y. Aug. 14, 2018) (“significant nexus” test is too “nebulous” for summary judgment 
motions). Combined with the deference usually afforded to the Agencies, the subjectivity of the 
“significant nexus” test effectively precludes meaningful judicial review of jurisdictional 
determinations. See, e.g., Precon Dev. Corp. v. U.S. Army Corps of Engr’rs, 984 F. Supp. 2d 538, 
543-44 (E.D. Va. 2013) (whenever there is a disagreement between the Corps and defendants’ 
experts, courts must side with Corps).   

This is particularly troublesome, not just for the lack of fair notice and due process right to 
judicial review, but for instances where the Agencies abuse the significant nexus test to block 
projects that they disagree with. See Hawkes Co. Inc. v. U.S. Army Corps of Eng’rs, 782 F.3d 994, 
1001-02 (8th Cir. 2015) (criticizing the Corps’ “transparently obvious litigation strategy” to 
“achieve the result its local officers desire, the abandonment of the peat mining project….”); 
Orchard Hill Bldg. Co. v. U.S. Army Corps of Eng’rs, 893 F.3d 1017 (7th Cir. 2018) (detailing 
Corps’ 12 year campaign to block a housing development despite lacking evidence of federal 
jurisdiction); Acquest Transit LLC, 2018 WL 3861612, at *31 (the significant nexus test is so 
“nebulous” that it is “prone to, at best, simple error, and, at worse, bias and deliberate 
‘weaponization’ by the EPA of the type to which Defendants maintain they have been subjected.”); 
see also Sackett, 566 U.S. at 132 (“Any piece of land that is wet at least part of the year is in danger 
of being classified by EPA employees as wetlands covered by the Act, and … if property owners 

13 Notably, individuals and small businesses often lack the resources to hire the lawyers and consultants typically 
required. See Ranapos, 547 U.S. at 721 (plurality) (“The average applicant for an individual permit spends 788 days 
and $271,596 in completing the process….”). Without any way to determine whether their properties are subject to 
“the uncertain reach of the Clean Water Act … the draconian penalties imposed” mean they have “little practical 
alternative but to dance to the EPA’s tune.” Sackett, 566 U.S. at 132 (Alito, J., concurring).  



begin to construct a home on a lot that the Agency thinks possesses the requisite wetness, the 
property owners are at the Agency’s mercy.”) (Alito, J., concurring). The Proposed Rule’s 
ambiguous and subjective standards will ensure that a judicial reversal of jurisdictional decisions 
are few and far between, giving the Agencies free reign to act as national zoning boards, blocking 
whatever construction or industrial projects they find to be politically distasteful.  

Despite 15 years of lower court efforts, the “significant nexus” test has failed to inform 
property owners of their potential obligations under the Clean Water Act. The Proposed Rule’s 
addition of several new vague and subjective factors has made an already unworkable test even 
more opaque. GPA Midstream cannot emphasize enough the necessity for persons to understand 
for themselves the scope and limits of Clean Water Act jurisdiction. Due to its constitutional 
defects, the Proposed Rule should decline to use the “significant nexus” test and opt for a clear, 
common-sense definition that provides fair notice to landowners and allows for meaningful 
judicial review of Agency jurisdictional determinations.  

VII. The Proposed Rule Misinterprets the “Significant Nexus” Test 

The Agencies’ interpretation of a “significant nexus” omits key limits described in Justice 
Kennedy’s concurring opinion.14 First, Justice Kennedy’s opinion only used the “significant 
nexus” concept for evaluating federal jurisdiction over wetlands. The Proposed Rule, without any 
discussion or analysis, expands the significant nexus concept to other waters or lands, such as 
floodplains. Second, the Proposed Rule omits the “substantial evidence” standard required by 
Justice Kennedy’s concurring opinion.  

A. The “Significant Nexus” Test is Limited to Wetlands 

The Proposed Rule would dramatically expand Clean Water Act jurisdiction by ignoring 
Justice Kennedy’s determination that the “significant nexus” test only applied to wetlands, not all 
waters. The Proposed Rule misstates Justice Kennedy’s concurring opinion by asserting that 
“[u]nder the significant nexus standard, waters possess the requisite significant nexus if they 
‘either alone or in combination with similar situated [wet]lands in the region, significantly affect 
the chemical, physical or biological integrity of other covered waters….” 86 Fed. Reg. at 69,438 
(quoting 547 U.S. at 780) (alteration in original) (emphasis added). Justice Kennedy’s concurring 
opinion actually states that “wetlands possess the requisite nexus … if the wetlands, either alone 
or in combination with similarly situated lands in the region, significantly affect the chemical, 
physical, and biological integrity of other covered waters….” 547 U.S. at 780 (emphases added). 
This improper and misleading substitution of “waters” for “wetlands” expands Clean Water Act 
in a way Justice Kennedy never intended. As a result, the Proposed Rule would sweep in a number 
of types of waters, and even lands, that Justice Kennedy’s concurring opinion in Rapanos and the 
Court’s decision in SWANCC prohibited.  

The “significant nexus” test has already caused considerable division in the lower courts 
as to whether it should be applied only to wetlands or tributaries as well. Compare Tri-Realty Co. 

14 GPA Midstream opposes any use of the “significant nexus” test as it has no grounding in the text of the Clean Water 
Act. If, however, the Agencies insist on using this test, they must at least be faithful to Justice Kennedy’s concurring 
opinion as it is the sole legal authority that could possibly allow for its use.  



v. Ursinus College, 124 F. Supp. 3d 418, 466 (E.D. Pa. 2015) (non-navigable creek deemed to be 
jurisdictional tributary due to “significant nexus” via groundwater to another non-navigable creek) 
with Benjamin v. Douglas, 673 F. Supp. 2d 1210, 1215 n. 2 (D. Or. 2009)  (“Justice Kennedy’s 
significant nexus test is inapplicable to determining the jurisdictionality of tributaries to waters of 
the United States”); see also Resource Prot. Council v. Flambeau Min. Co., 903 F. Supp. 2d 690, 
714 (W.D. Wis. 2012) (collecting cases showing conflicts in how the “significant nexus” test 
should be used). The Agencies purported to resolve this dispute in the NWPR, which found that, 
in accordance with Justice Kennedy’s concurring opinion, the “significant nexus” test applies only 
to wetlands and not tributaries. 84 Fed. Reg. at 4,175 (citing Rapanos, 547 U.S. at 766-67, 782-
83). The Proposed Rule would change the Agencies’ position and apply the test to both wetlands 
and waters. 86 Fed. Reg. at 69,373. The Proposed Rule does not acknowledge its change in position 
or explain why the Agencies believe they are authorized to extend the “significant nexus” test 
beyond the boundaries established by Justice Kennedy’s opinion. 

B. The Proposed Rule Lacks the Substantial Evidence Requirement 

The Proposed Rule fails to note Justice Kennedy’s requirement that any “substantial nexus” 
be demonstrated by through “substantial evidence.” In voting to vacate and remand the two 
opinions under review, he held that a “significant nexus” must be established by “substantial 
evidence,” as defined under the Administrative Procedure Act. Rapanos, 547 U.S. at 786 (citing 5 
U.S.C. § 706(2)(E)). “[C]onditional” findings, such as “‘potential ability,’ ‘possible flooding’ – 
could suggest an undue degree of speculation.” Id.  

The Proposed Rule does not require any evidentiary standard for case-by-case assessments 
of federal jurisdiction. This is an important omission given that the Proposed Rule would allow 
the Agencies to assert federal jurisdiction over remote waters and wetlands, many miles away from 
a jurisdictional water, with a “significant nexus” established only through their purported place in 
an aggregated regional network. See, e.g., 86 Fed. Reg. at 69,396 (significant nexus analysis will 
examine “how the components of the system (e.g., wetlands, tributaries), in the aggregate (in 
combination), in the region, contribute and connect to the river (significantly affect the chemical, 
physical, or biological integrity of foundational waters).”). Such reviews are prone to theoretical 
or speculative claims that a small patch of marshy land has some “significant” relationship to a 
navigable water many miles away. See, e.g., Orchard Hill Bldg. Co. v. U.S. Army Corps of Eng’rs, 
893 F.3d 1017, 1027 (7th Cir. 2018) (vacating Corps jurisdictional determination as “little more 
than administrative ipse dixit”). This is particularly concerning given that the Proposed Rule 
appears to contemplate a “significant nexus” determination as largely being a desktop exercise 
involving substantial subjective judgment. See 86 Fed. Reg. 69,443. Notably, Justice Kennedy 
found that the Corps failed to meet the “significant evidence” standard in both Rapanos and 
Carabell despite the factual findings there being far more detailed than the reviews that the 
Proposed Rule appears to contemplate.   

VIII. The Agencies Should Withdraw the Proposed Rule and Issue a New Proposal 
Consistent with the Supreme Court’s Decision in Sackett 

As the Agencies are aware, the Supreme Court granted a writ of certiorari in Sackett v. 
Environmental Protection Agency, Case No. 21-454 (Order Jan. 24, 2022). Notably, the Court 
granted certiorari over EPA’s opposition, citing in part, the Proposed Rule as grounds for denial. 



Brief for the Respondent in Opposition, Case No. 21-454 (Nov. 24, 2021) at 10. Given the Ninth 
Circuit’s holding in Sackett v. U.S. Environmental Protection Agency, 8 F. 4th 1075 (9th Cir. 
2021), the Supreme Court is likely to provide additional clarity regarding the necessity of using 
the “significant nexus” test (i.e., it is not required as a matter of law), clarify its substance, or 
dispose of it entirely. Even if the Ninth Circuit is affirmed, the opinion is likely to provide 
significant changes to the interpretation of “waters of the United States.” GPA Midstream believes 
that continuing work on the Proposed Rulemaking would waste the resources of both the Agencies 
and regulated industry. The Agencies should withdraw the Proposed Rule and issue a new one that 
accords with the upcoming Supreme Court decision.    
 
IX. The Proposed Rule Identifies no Legal Basis to Rescind the Navigable Waters 

Protection Rule 

Considering the issues raised above, ranging from the fact that Agencies are not obligated 
to use the “significant nexus” test to the Proposed Rule’s anti-textual approach in defining “waters 
of the United States” to the substantive constitution and other flaws with the “significant nexus” 
test, the Proposed Rule fails to identify any basis for rescinding the NWPR. GPA Midstream 
believes that the NWPR was not only a permissible interpretation of the Clean Water Act’s text, 
but is far more faithful to it and keeps application of the Clean Water Act within the appropriate 
constitutional boundaries. And, importantly, it is much easier for potentially regulated parties to 
understand, significantly reducing regulatory uncertainty and financial burdens.15  

 The Proposed Rule largely grounds rescission on claims that the NWPR reduced Clean 
Water Act protections over various waters. 86 Fed. Reg. at 69,413-16. This is not a legitimate 
ground for rescission for a number of reasons. First, it creates an arbitrary determination that any 
interpretation of the Clean Water Act that reduces federal jurisdiction in any way, and for any 
reason, is per se illegal. The Proposed Rule never explains why this one-way ratchet approach to 
regulation is compelled by the statute. Certainly, as explained above, general appeals to one of 
multiple Congressional objectives cannot compel such a result.  

Second, whether the extent of federal jurisdiction expands or contracts is not a statutory 
basis for interpreting either “waters of the United States” or “navigable waters.” As with “the 
Science Report” and the extent of State regulation, both discussed above, whether the extent of 
federal jurisdiction is larger or small is not a factor that Congress intended the Agencies to consider 
in defining “waters of the United States.” See, e.g., Motor Vehicle Mfrs. Ass’n., 463 U.S. at 43 
(agency action is arbitrary and capricious if it relied factors Congress did not intend to be 
considered). Further, even if this was a legitimate ground for rescission, the Agencies have not 
identified any actual harm to the environment. This was a key flaw in Pascua Yaqui Tribe, which 
merely presumed, without any evidence or explanation, that the mere reduction in federal Clean 

15 The Proposed Rule makes various protests about the difficulty of administering the NWPR that are simply not 
credible. See generally, 86 Fed. Reg. at 69,409-12. For instance, the Agencies complain that “staff have found it 
difficult to distinguish between natural and artificial barriers for purposes of determining adjacency.” 86 Fed. Reg. at 
69,411. If agency staff cannot tell the difference between a natural and an artificial barrier, then there is little 
confidence that they can competently carry out the extraordinarily overcomplicated and subjective examinations of 
whether waters “either alone or in combination with similarly situated waters in the region, significantly affect the 
chemical, physical, or biological integrity of” foundational waters.  



Water Act jurisdiction “would risk serious environmental harm.” 2021 WL 3855977 at *5. Nothing 
in the Proposed Rule cured this baseless speculation and nothing tied the issue back to the central 
question of navigability. Without some explanation of why the NWPR provided an unreasonable 
interpretation of “waters of the United States” or “navigable waters,” the Agencies lack a rational 
basis to rescind it.  

*** 

GPA Midstream appreciates the opportunity to submit these comments in response to the 
Agencies’ Proposed Rule and is standing by to answer any questions that they may have.  

Respectfully submitted, 

 

Matt Hite 

Vice President of Government Affairs 
GPA Midstream Association 

 

 

 

 

 

 

 

 

 

 

 

 

 

 




