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Tulsa, Oklahoma 74135 
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December 2, 2021 

Via electronic submission (http://www.regulations.gov)  
United States Fish and Wildlife Service 
Attn: FWS-HQ-MB-2021-0105 
MS: PRB/3W  
5275 Leesburg Pike 
Falls Church, VA 22041-3803 
 

Re:  FWS-HQ-MB-2021-0105; Proposed Rule: Migratory Bird Permits; 
Authorizing the Incidental Take of Migratory Birds  

 
Dear Sir or Madam:  
 

GPA Midstream Association (“GPA Midstream”) appreciates this opportunity to submit 
comments to the U.S. Fish and Wildlife Service (“Service”) regarding its Advance Notice of 
Proposed Rulemaking that proposes to codify the Service’s latest interpretation of the Migratory 
Bird Treaty Act (“MBTA”) (hereinafter the “Proposed Rulemaking”1).    

GPA Midstream has served the U.S. energy industry since 1921 and has nearly 60 
corporate members that directly employ more than 56,000 employees that are engaged in a wide 
variety of services that move vital energy products such as natural gas, natural gas  liquids 
(“NGLs”), refined products and crude oil from production areas to markets across the United 
States, commonly referred to as “midstream activities.”  The work of our members indirectly 
creates or impacts an additional 320,000 jobs across the U.S. economy.  GPA Midstream members 
recover close to 90% of the NGLs such as ethane, propane, butane, and natural gasoline produced 
in the United States from more than 380 natural gas processing facilities.  In the 2017–2019 period, 
GPA Midstream members spent over $50 billion in capital improvements to serve the country’s 
needs for reliable and affordable energy.  

GPA Midstream supports sensible regulation to ensure reasonable, lawful protection of 
migratory birds in accordance with a fair process for all stakeholders.  We must oppose, however,  
any rulemaking that lacks reason and would unfairly criminalize normal, everyday behavior.  
Respectfully, in our view, any rulemaking  that conflicts with the Service’s January 2021 

 
1 86 Fed Reg. 54,669 (October 4, 2021) (hereinafter “Proposed Rulemaking”).   
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rulemaking2  interpreting the MBTA to allow incidental take is arbitrary and capricious.  Should 
the Service nonetheless move forward to codify a rule that prohibits incidental take, GPA 
Midstream urges the Service to adopt a reasonable approach that exempts from MBTA application 
certain activities—such as the development, maintenance, and upkeep of oil and gas energy 
infrastructure—that are unlikely to impact migratory birds.  In the alternative, GPA Midstream 
offers comments on a potential MBTA permitting scheme to authorize incidental take of migratory 
birds.    

1. The MBTA Does Not Apply to Incidental Take.  
  
Contrary to the Service’s recent reversal of its own interpretation,3 the MBTA does not 

prohibit outright the incidental take of migratory birds.  The Service’s prior, longstanding 
interpretation was correct and was well supported by both the history and purpose of the MBTA.  
Accordingly, we urge the Service to reconsider its approach here. 

In 1916, the United States and Great Britain (on behalf of Canada) entered into a treaty in 
order to protect migratory birds “from indiscriminate slaughter.”4  The Canada Convention sought 
to curtail the hunting of and trade in migratory birds, as well as their nest and eggs. 5  To accomplish 
this purpose, it restricted or closed altogether the hunting seasons for listed birds;6 prohibited the 
shipment, exportation, trafficking, or taking of migratory birds, bird nests or eggs;7 and granted 
the contracting parties the authority to issue permits to kill protected birds that “may become 
seriously injurious to the agricultural or other interests in any particular community.”8   

The Canada Convention9 serves as the foundation for the MBTA,10 which Congress 
enacted two years later in an effort to codify the provisions of the treaty.  Pursuant to the MBTA, 
“[u]nless and except as permitted by regulations made as hereinafter provided, it shall be unlawful 
at any time, by any means or in any manner, to pursue, hunt, take, capture, kill, attempt to take, 

 
2 86 Fed. Reg. 1,134 (Jan. 7, 2021).   
3 U.S. Dep’t of the Interior, Office of the Solicitor, M-37050, The Migratory Bird Treaty Act Does Not Prohibit 
Incidental Take (Dec. 22, 2017).  
4 Convention between the U.S. and Great Britain for the Protection of Migratory Birds, U.S.-Gr. Brit., Aug. 16, 
1916, 39 Stat. 1702 (“Canada Convention”).   
5 Id.  
6 Id., Articles I–IV. 
7 Id., Article VVI.   
8 Id., Article VII.   
9 As well as other similar treaties enumerated in the MBTA Rule.  See 86 Fed. Reg. at 1,134; see also 16 U.S.C. § 
703(a) (conventions “between the United States and the United Mexican States for the protection of migratory birds 
and game mammals concluded February 7, 1936, the United States and the Government of Japan for the protection 
of migratory birds and birds in danger of extinction, and their environment concluded March 4, 1972, and the 
convention between the United States and the Union of Soviet Socialist Republics for the conservation of migratory 
birds and their environments concluded November 19, 1976.”).    
10 16 U.S.C. §§ 703–12. 
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capture, or kill, possess . . . any migratory bird, any part, nest, or egg of any such bird.” 11  The 
MBTA criminalizes violations of the statute, stating that “any person, association, partnership, or 
corporation who shall violate any provisions of said conventions or of this Act, or who shall violate 
or fail to comply with any regulation made pursuant to this Act shall be deemed guilty of a 
misdemeanor.”12  The statute also makes certain violations felonies.13 

The concept of incidental take—take resulting from actions not directed towards migratory 
birds—is nowhere present in the underlying treaties or the MBTA itself.  This is for good reason, 
as the behavior Congress sought to criminalize were those actions pertaining to hunting or trade 
of migratory bird species.  Indeed, the text of the MBTA focuses entirely on the act of hunting and 
even suggests the Service has authority to permit the hunting of migratory birds as it deems 
compatible with the purpose of the MBTA considering the distribution, abundance, economic 
value, breeding habits, and times and lines of migratory flight thereof.14  A large number of courts 
agree.15  In determining whether the MBTA criminalizes actions that result in a take of migratory 
birds, courts analyze whether the allegedly unlawful action purposefully targeted a migratory 
bird.16  In Newton County Wildlife Association v. U.S. Forest Service, for example, the Eighth 
Circuit rejected an argument that an MBTA violation resulted from timber sale operations even 
though the parties acknowledged that timber harvesting would potentially lead to the death  of 
birds.17  The court held that “[s]trict liability may be appropriate when dealing with hunters and 
poachers.  But it would stretch this 1918 statute far beyond the bounds of reason to construe it as 
an absolute criminal prohibition on conduct, such as timber harvesting, that indirectly results in 
the death of migratory birds.”18  A number of other courts followed this same reasoning.19 

The Service’s proposal to reverse its previous MBTA position  by interpreting the MBTA 
to prohibit incidental take despite it being wholly contrary to the MBTA’s originally-intended 
purpose will also lead to absurd results.  Indeed, such broad construction of the MBTA “would 

 
11 Id., § 703(a).   
12 Id., § 707(a).   
13 Id., § 707(a).   
14 Id., § 704.    
15 See Newton County Wildlife Ass’n v. U.S. Forest Serv., 113 F.3d 110, 115 (8th Cir. 1997); City of Sausalito v. 
O’Neill, 386 F.3d 1186 (9th Cir. 2004); Seattle Audubon Soc’y v. Evans, 952 F.2d 297, 302 (9th Cir. 1991). 
16 Id. 
17 113 F. 3d at 115 (“the MBTA’s plain language prohibits conduct directed at migratory birds.” (emphasis added)).    
18 Id. (emphasis in original).   
19 See Seattle Audubon Soc’y, 952 F.2d at 302 (holding that the terms “take” and “kill” in 16 U.S.C. § 703 mean 
“physical conduct of the sort engaged in by hunters and poachers, conduct which was undoubtedly a concern at the 
time of the statute’s enactment in 1918.”; United States v. CITGO Petroleum Corp., 801 F.3d 477, 488 – 89 (5th Cir. 
2015) (“[W]e agree with the Eighth and Ninth circuits that a “taking” is limited to deliberate acts done directly and 
intentionally to migratory birds.  Our conclusion is based on the statute’s text, its common law origin, a  comparison 
with other relevant statutes, and rejection of the argument that strict liability can change the nature of the necessary 
illegal act.”)’ Mahler v. U.S. Forest Serv., 927 F. Supp. 1559, 1576 (S.D. Ind. 1996) (“The MBTA was designed to 
forestall hunting of migratory birds and the sale of their parts.  The court declines Mahler’s invitation to extend the 
statute well beyond its language and the Congressional purpose behind its enactment.”)’ Citizens Interested in Bull 
Run, Inc. v. Edrington, 781 F. Supp. 1502, 1510 (D. Ore. 1991) (same).   
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offend reason and common sense.”20  As the Service just recently recognized, such an 
interpretation would subject many ordinary actions and operations to liability.  The absurdity of 
such an interpretation is evident from the record already developed by the Service that documents 
the number of migratory birds killed every year from existing infrastructure and everyday 
activities.  According to the Service, bird collisions with building windows account for between 
365 and 988 million bird deaths each year.21  And avian collisions with automobiles account for 
approximately 215 million or more birds per year.  And these numbers pale in comparison to the 
estimated 2.4 billion birds killed by domestic cats each year.22  The Service cannot create a 
reasonable permitting system if it ignores the leading causes of migratory bird fatalities, but 
imposes obligations on industries, such as the oil and gas energy infrastructure industry, that are 
nowhere in the Service’s list of top threats to migratory birds.23   

Ultimately, if the Service is set on codifying an interpretation that is contrary to the MBTA 
and inconsistent with the Service’s own previous interpretation of the MBTA, then the Service 
must—at the very least—provide a permitting program or similar mechanism through which the 
oil and gas infrastructure industry is not arbitrarily and unreasonably burdened.   

2. An MBTA Regulatory Scheme Must Adequately Account for Existing 
Infrastructure and Exempt Oil and Gas Energy Infrastructure 
 
The Service has requested comment regarding whether and how the Service could 

authorize incidental using three primary mechanisms: (i) exceptions to the MBTA’s prohibition 
on incidental take; (ii) general permits for certain activity types, and (iii) specific or individual 
permits.  Specifically, the Service has sought input on the criteria it could use to apply these 
authorizations to various activities.   

Although GPA Midstream opposes any prohibition on incidental take, if the Service 
maintains its revised approach, GPA Midstream would urge the Service to adopt a regulatory 
scheme that (i) grandfathers existing oil and gas energy infrastructure, (ii) provides a blanket 
exemption for oil and gas energy infrastructure, (iii) provides exemptions for activities for which 
impacts could be mitigated, and—in the alternative, (iv) provides for easily-obtained nationwide 
general permits for oil and gas energy infrastructure-related activities.  Importantly, GPA 
Midstream urges the Service to consider its own record showing little to no take of migratory birds 
by oil and gas energy infrastructure.24  We discuss these comments, in turn, below, but first iterate 

 
20 United States v. FMC Corp., 572 F.2d 902, 905 (2d Cir. 1978) (“construction [of the MBTA] that would bring 
every killing within the statute such as deaths caused by automobiles, airplanes, plate glass modern office buildings 
or picture windows in residential dwellings into which birds fly, would offend reason and common sense.”); see also 
Brigham Oil & Gas, 840 F. Supp. 2d at 1212 (“If Migratory Bird Treaty Act concepts of ‘take’ or ‘kill’ were read to 
prohibit any conduct that proximately results in the death of a migratory bird, then many everyday activities become 
unlawful.”)   
21 U.S. Fish & Wildlife Service, Threats to Birds, Migratory Bird Mortality – Questions and Answers, at 
https://www.fws.gov/birds/bird-enthusiasts/threats-to-birds.php.   
22 Id.  
23 Id.  
24 Id.  
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that any regulatory scheme the Service proposes to adopt must provide certainty and clarity to the 
regulated community, especially regarding enforcement.   

Consistent with the Service’s own belief, any permitting scheme must avoid a broad 
application of criminal liability that maximizes the Service’s enforcement discretion as such an 
approach is unconstitutional.  The Service’s threat of criminal enforcement for unspecified actions 
that might take migratory birds raises significant constitutional concerns as “due process ‘requires 
legislatures to set reasonably clear guidelines for law enforcement officials and triers of fact in 
order to prevent arbitrary and discriminatory enforcement.’”25  If nearly any industry, or person, 
can be charged with a crime by merely undertaking typical day-to-day activities, consistent and 
fair prosecutions are virtually impossible.   

The Service also risks unjust enforcement of the MBTA in the absence of a clear statement 
regarding what activities constitute MBTA violations, which could lead to favoring certain 
industries over others.  The past practices of ignoring some industries causing significant 
mortalities while prosecuting other industries for a handful of deaths “gives the appearance that 
prosecutorial discretion is being applied unevenly and with the possible intention of favoring a 
specific industry.”26  Any codification prohibiting incidental take must avoid this uncertain 
application of strict criminal liability and must not permit prosecution to rely solely on the 
discretion of a prosecutor and not on the actions or omissions of the defendant.  Ultimately, any 
regulatory program should provide clear instruction to the regulated community and provide for 
consistent application by the Service across the U.S.   

A. Grandfathering Provisions for Existing Infrastructure Installations 

Previously-constructed and existing infrastructure installations have had and will continue 
to have upkeep and maintenance needs.  Adopting a regulatory scheme that would apply 
retroactively to existing infrastructure would be inconsistent with the Service’s authority pursuant 
to the MBTA.  Although the Service has authority to permit, by regulation, the “take” of “any 
migratory bird, any part nest, or egg of any such bird,” the Service does not have authority to 
retroactively apply liability for any alleged take in the past or the authority to retroactively require 
permits for potential take associated with an existing infrastructure project. 27  Moreover, as a 
practical matter, retroactively imposing this new requirement on existing infrastructure would 
necessarily be grossly unfair, as projects were constructed based on the prior legal framework.  
Imposing retroactive requirements would also be unreasonably burdensome—without any 
proffered analysis to justify a retroactive requirement, such as an evaluation of the costs and 
benefits of imposing these new burdens. 

Any permitting scheme must, therefore, grandfather these existing infrastructure 
installations and the upkeep and maintenance thereof.  And the Service’s ultimate scheme must 
apply only to future projects.  

 
25 86 Fed. Reg. 1,134,  1,141 (Jan. 7, 2021) (quoting Smith v. Goguen, 415 U.S. 566, 572–73 (1975)) (internal 
quotation omitted).   
26 38 Wm. & Mary Envt’l L. & Pol’y Rev. 1, 37–38 (2013).   
27 16 U.S.C. § 703(a).  
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B. Blanket Exemptions for Underground Infrastructure such as Pipeline Networks 

There is no evidence that underground pipelines and related oil and gas energy 
infrastructure result in the “take” of migratory birds.  Underground pipelines are not currently 
listed as known causes of bird deaths.28  And the Service’s own Proposed Rulemaking excludes 
oil and gas pipeline infrastructure from its list of common sources of bird mortality. 29  A blanket 
exemption for underground pipeline infrastructure is much more reasonable than requiring 
companies constructing, maintaining, or servicing these underground networks to apply for and 
receive an individual, or even general, permit each time action is required.  Moreover, because any 
such “take” associated with these underground facilities is wholly speculative, it would be both 
easier for the Service and less burdensome to both the Service and the industry to exclude from 
MBTA liability this specific category of underground infrastructure and related activity rather than 
assess and process permit applications indefinitely for such projects.  Rather, the Service can 
expend its resources in a more effective manner by focusing on activities with known impacts to 
migratory birds.30 

The Service’s inclusion of narrowly-focused exemptions, such as those for underground 
energy infrastructure and related activities, is also less likely to face scrutiny by industry opposition 
or conservation organizations where they can provide no evidence that these installations directly 
cause the “take” of any migratory bird.  Infrastructure existing wholly underground and the related 
maintenance and upkeep thereof should, therefore, be categorically exempted under the MBTA 
and these exceptions should be codified similar to those permit exceptions codified at 50 C.F.R. 
Part 21 (exempting, for example, certain public and private institutions and certain military 
activities) and 50 C.F.R. Part 92 (exempting subsistence harvesting in Alaska).    

C. Exemptions For Activities for Which Impacts Can Be Mitigated   

Any permitting scheme should also allow for measures that would exempt certain activities 
from having to obtain a permit where those activities can sufficiently mitigate any likelihood of 
the activity resulting in “take.”  For example, this could include ongoing construction activity, 
clear-cutting, or other clearing activities for purposes of oil and gas energy infrastructure  
development where those activities can commence and end prior to any migratory, nesting, or 
breeding season.  This could also include activities aimed to remove structures prior to any 
important migratory bird season that would only provide additional migratory bird habitat.   

Exemptions for mitigating factors, such as activities that include a land or habitat 
conservation component, would aptly provide industry with flexibility while simultaneously 
aiding the Service in carrying out its MBTA objectives to conserve migratory birds through 
conservation of habitat.  Similarly, the Service could codify exemptions for those projects or 
activities that are independently designed to avoid or minimize the possibility of the unintentional 

 
28 U.S. Fish & Wildlife Service, Threats to Birds, Migratory Bird Mortality – Questions and Answers, at 
https://www.fws.gov/birds/bird-enthusiasts/threats-to-birds.php.   
29 Proposed Rulemaking, at 54,669.   
30 Id.  
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take of migratory birds consistent with the Service’s own best practices guidance.31  For example, 
the Service has published best practice guidelines for certain general oil and gas operations (mostly 
limited to fluid mineral facilities authorized by the Bureau of Land Management), waste disposal 
facilities, and pits.32   

Therefore, the Service should consider including in any permitting scheme, exemptions 
and related provisions that provide individualized flexibility for activities imposing best practices 
and mitigating any potential for “take.”  The Service may consider any one of the following as 
examples of mitigating factors and best practices to support such an exemption: (i) timing 
limitations based on geographic region or species-specific factors, (ii) pre-clearing surveys, (iii) 
use of land upon which habitat is unsuitable for migratory birds, (iv) location of infrastructure 
along existing rights-of-way or in tandem with preexisting infrastructure project, and (v) 
restoration measures for any temporarily-cleared land.  A number of other measures could work 
as well.   

D. Alternative Permit-by-Rule Program 

Alternatively, a general permitting scheme to cover a broad range of activities akin to the 
Nationwide Permit program adopted under the Clean Water Act33 would provide some of the 
flexibility required by the oil and gas industry while simultaneously helping the Service achieve 
its goals.  Under such a permitting program, the Service could adopt “nationwide,” or general, 
permits that would authorize incidental take associated with activities that would have little, if any, 
likelihood of causing incidental take.  Activities operating pursuant to this type of nationwide 
permit would not be required to notify or seek independent authority from the Service.  This would 
appropriately streamline the permitting process for a broad range of activities that meet certain 
criteria and allow the Service to focus its resources on those activities that are more likely to result 
in incidental take of migratory birds. 

Activities more likely to result in incidental take, then, would require a region-specific or 
project-specific individual permit.  Similar to the Clean Water Act’s nationwide permitting 
program, this would also afford the Service flexibility to require activities subject to nationwide 
permits to nonetheless acquire a specific permit if the specific activity is deemed to have a higher 
likelihood of resulting in incidental take.  These nationwide permits should be effective for a period 
of at least five years to ensure consistent and reliable execution of the MBTA.   

 
31 U.S. Fish and Wildlife Service, “Bird Incidental Take Best Management Practice Guidelines” available at 
https://www.fishwildlife.org/afwa-acts/afwa-committees/incidental-take-best-management-practices-compilation 
(last accessed October 28, 2021).  
32 Id.; Bureau of Land Management, IM 2013-033 Instruction Memorandum, available at 
https://www.blm.gov/policy/im-2013-033 (last accessed October 28, 2021); U.S. Fish and Wildlife Service, 
“Contaminant Issues – Oil Field Waste Pits” available at https://www.fws.gov/mountain-
prairie/contaminants/oilPits.php (last accessed October 28, 2021).  The Service has not published best practice 
guidelines for underground pipeline infrastructure—further suggesting that it always understood the MBTA should 
not be applied to those activities and a blanket exemption would be proper. 
33 33 U.S.C. § 1344.    
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More specifically, at least one nationwide permit should be applicable to oil and gas 
pipelines and related construction, maintenance, and upkeep.  And this nationwide permit could 
include conditions such as those best practices already set forth by the Service and related agencies 
as described above in section 2.C.  This type of permitting program would also be easier to enforce 
in a consistent manner, especially where a permittee violates the known and established conditions 
of its nationwide permit.  If the Service elects not to proceed with blanket or categorical 
exemptions for certain oil and gas infrastructure—especially underground infrastructure—it 
should at least maintain a permit-by-rule program and issue general permits for these types of 
activities ensuring a consistent approach to enforcement by the Service while also minimizing the 
resources needed to apply the permitting program.   

The issuance of these nationwide permits should be categorically exempt from NEPA for 
the same reasons the nationwide permits would be issued in the first instance—for the minimal 
impact the permitted activities will have on migratory birds.   

 
*** 

 GPA Midstream appreciates the opportunity to submit these comments on the Proposed 
Listing and is standing by to answer any questions you may have. 

 

      Respectfully submitted, 

       

      Matt Hite 
Vice President of Government Affairs  

      GPA Midstream Association 
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