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June 7, 2021 

Via http://www.regulations.gov 
United States Fish and Wildlife Service 
Attn: FWS–HQ–MB–2018–0090 
MS: JAO/3W, 5275 Leesburg Pike 
Falls Church, VA 22041–3803 

Re: Docket No. FWS–HQ–MB–2018–0090; Regulations Governing Take of 
Migratory Birds; Proposed Rule 

Dear Sir or Madam: 

GPA Midstream Association (“GPA Midstream”) appreciates this opportunity to submit 
comments to the U.S. Fish & Wildlife Service (“FWS” or “Service”) regarding its Proposed Rule 
to revoke the final rule Regulations Governing Take of Migratory Birds, 86 Fed. Reg. 1,134 (Jan. 
7, 2021) (“MBTA Rule”).  

GPA Midstream has served the U.S. energy industry since 1921 and has nearly 70 
corporate members that directly employ more than 75,000 employees that are engaged in a wide 
variety of services that move vital energy products such as natural gas, natural gas liquids 
(“NGLs”), refined products and crude oil from production areas to markets across the United 
States, commonly referred to as “midstream activities.” The work of our members indirectly 
creates or impacts an additional 450,000 jobs across the U.S. economy. GPA Midstream 
members recover more than 90% of the NGLs such as ethane, propane, butane, and natural 
gasoline produced in the United States from more than 400 natural gas processing facilities. In 
the 2017-2019 period, GPA Midstream members spent over $105 billion in capital 
improvements to serve the country’s needs for reliable and affordable energy.  

GPA Midstream supports sensible regulation to ensure reasonable, lawful protection of 
migratory birds in accordance with a fair process for all stakeholders.  However, unfortunately, 
we must oppose the Proposed Rule, which is not a responsible approach – but instead would 
unfairly criminalize normal, everyday behavior that should not be subject to the criminal law.  

First, as a procedural matter, the Proposed Rule forecloses comment on alternatives to the 
proposed action. We urge the FWS to consider alternatives, so that stakeholders have different 
options. Second, the Proposed Rule fails to grapple with serious constitutional issues and 
questions of interpretation raised in the MBTA Rule. These are important legal questions that we 
ask the Service to consider in a further comment period, before making any final decisions here.  
Third, we respectfully dispute the rationale the FWS relies on for rescinding the MBTA Rule. As 
such, we request that FWS reassess its interpretations of the Migratory Bird Treaty Act 
(“MBTA”) and the underlying convention, consider the fact that multiple judicial decisions 
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disagree with the interpretation advanced by the Proposed Rule, and properly evaluate the 
deterrent effect of strict criminal liability for incidental takes.  

I. FWS Should Consider More Than Simple Revocation of the MBTA Rule 

The MBTA Rule’s purpose was to reduce uncertainty in the enforcement of the MBTA that 
is so problematic as to raise due process concerns. 85 Fed. Reg. 5,915, 5,922 (Feb. 3, 2020); 86 
Fed. Reg. 1,134, 1,140-41 (Jan. 7, 2021) (discussing constitutional problems with strict liability 
criminal provisions against incidental takes). FWS now proposes a simple revocation of the 
MBTA Rule with potential violations being subject to enforcement discretion. This raises 
multiple problems under the Administrative Procedure Act.  As such, GPA Midstream urges 
FWS to refrain from finalizing its proposed action.  

A. FWS Must Adequately Explain its Change in Position and Allow Stakeholders to 
Comment on the Explanation 

A federal agency is free to change its policy so long as it acknowledges the change in 
position and provides its rationale for the change. FCC v. Fox Television Stations, Inc., 556 U.S. 
502, 515 (2009). Here, FWS has failed to provide an adequate rationale for this change.  

Just five months ago, FWS found significant constitutional concerns with the 
criminalization of incidental takes. According to FWS, the scope of potential criminal liability 
for the incidental taking of over 1,000 species of birds, including all species native to the U.S., 
through common activities was “hard to overstate.” 86 Fed. Reg. at 1,140. It estimated that there 
over three billion incidents where persons could be subject to criminal liability through takings 
via cats, collisions with glass buildings, collisions with vehicles, the use of pesticides, and 
collisions with electrical lines. Id. FWS concluded that prohibiting incidental takes would “turn 
many Americans into potential criminals” through “normal everyday actions,” “lead to absurd 
results,” and that courts have harshly criticized prosecutorial discretion as the only means of 
limiting statutes with broad applicability. Id. at 1,140-41. In fact, FWS unequivocally stated that 
the breadth of criminal liability for ordinary activities makes it “literally impossible for 
individuals and companies to know exactly what is required of them under the law when 
otherwise-lawful activities necessarily result in accidental bird deaths.” Id. at 1,140.  

Under the Proposed Rule, FWS’ grave due process concerns have disappeared without 
consideration of this very significant issue – and the risk being shifted back onto American 
citizens.  FWS does state that “[t]o the extent that the primary policy justifications for the 
January 7 rule were resolving uncertainty and increasing transparency through rulemaking, we 
do not consider these concerns to outweigh the legal infirmities of the January 7 rule or the 
conservation purposes of the statute and its underlying Conventions.” 86 Fed. Reg. at 24,575. 
However, that slender reed does not provide stakeholders the rationale demanded by Fox 
Television. FWS never explains this about-face, despite the fact that potential constitutional 
concerns are a serious matter. This failure to acknowledge, much less explain, the sudden 
abandonment of a central rationale behind the MBTA Rule is arbitrary and capricious.  
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B. FWS Should Take Comment on Alternatives to the Proposed Revocation 

FWS has framed the Proposed Rule as a take-it-or-leave-it offer, but GPA Midstream 
urges the Service to provide interested parties the opportunity to comment on a range of options. 
Under the Proposed Rule, the public may either comment for revocation of the MBTA Rule or 
against it. See 86 Fed. Reg. at 24,577 (FWS will accept comments on only (1) revocation, (2) the 
costs and benefits of revocation, (3) the costs and benefits of not revoking the MBTA Rule, and 
(4) reliance interests that may be affected by revocation). By failing to consider alternatives other 
than the simple revocation of the MBTA Rule and reinstatement of FWS’ prior interpretation, 
the Proposed Rule suffers from the same procedural deficiencies as the EPA’s revocation of the 
2015 Clean Water Rule issued under the Clean Water Act.  

Groups challenged that revocation, termed the Suspension Rule, arguing, in part, that the 
suspension of a set of agency regulations and reinstatement of prior regulations without allowing 
for meaningful public comment violated the Administrative Procedure Act (“APA”). S.C. 
Coastal Conserv. League v. Pruitt, 318 F. Supp. 3d 959, 963 (D. S.C. 2018). The court agreed, 
finding the situation nearly identical to that in North Carolina Growers’ Association, Inc. v. 
United Farm Workers, 702 F.3d 755 (4th Cir. 2012), where the Department of Labor suspended 
2008 regulations on the admission of foreign workers and reinstated the prior regulations initially 
issued in 1987. 318 F. Supp. 3d at 964. The proposed rulemaking “specified that the Department 
of Labor would only consider comments on the suspension itself as opposed to any comments on 
the substantive merits of either the 2008 regulations or the 1987 regulations.” Id. (citing 702 F.3d 
at 770). Because the 2008 regulations rendered the 1987 regulations a nullity, “‘reinstatement 
would have put in place a set of regulations that were new and different formulations from the 
2008 regulations.’” Id. (quoting 702 F.3d at 765). As with the Department of Labor’s 
reinstatement of the 1987 labor regulations, EPA’s reinstatement of prior Clean Water Act 
regulations without requesting comments on their substantive merits is a “content restriction 
[that] is ‘so severe in scope’ that ‘by preventing any discussion of the substance or merits of 
either set of regulations’ the opportunity for comment ‘cannot be said to have been a meaningful 
opportunity’” under the APA. 318 F. Supp. 3d at 965 (quoting 702 F.3d at 770).  

The approach FWS has taken in the Proposed Rule suffers from the same legal defect. It 
requests comments on the binary options of revoking the MBTA Rule or not revoking it. There is 
no request for comments on the substance of the MBTA Rule itself or the prior interpretation that 
FWS is proposing to reinstate. This all-or-nothing approach is especially concerning given FWS’ 
unequivocal statements regarding the constitutional infirmities in the scope of its prior 
interpretation of the MBTA’s strict criminal liability provisions – statements that the Proposed 
Rule does not renounce or contradict.  

Accordingly, if FWS remains intent on proposing to revoke the MBTA Rule, the lawful – 
and fair – course of action would be to request comment on a number of options to alleviate the 
constitutional issues the Service itself has acknowledged are inherent in the unbounded 
enforcement discretion under FWS’ prior interpretation. These options could include proposing 
best management practices or the use of existing or modified guidelines to curtail potential 
criminal liability, guidelines for exercising prosecutorial discretion, interpreting the statute to 
require a showing of proximate cause in prosecutions (although FWS previously denied that such 
a showing could reduce the arbitrary nature of enforcement decision, 86 Fed. Reg. at 1,140), 
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interpreting the statute to require some element of intent, or declining to reimpose strict liability 
until FWS has issued regulations for permits authorizing incidental takings. As written, however, 
the Proposed Rule forecloses all of these options and will not consider comments on these 
potential alternatives.  

In short, we urge FWS to take this more judicious approach.  It would be a more 
thoughtful and reasoned policy approach – and one that is required by governing law. 

II. The MBTA Rule Is Consistent with the MBTA, has Significant Judicial Support, 
Addresses Important Constitutional Considerations, and Should Not be Revoked 

The MBTA Rule that FWS now proposes to revoke is well grounded in the text, history, 
and purpose of the United States’ treaty obligations. Although its interpretation against strict 
criminal liability has not been accepted by every court, it has been accepted by many and 
engendered a clear circuit split. Further, the MBTA Rule’s interpretation addressed the important 
constitutional issues implicit in bounding a statute’s broad criminal liability by nothing more 
than a promise of enforcement discretion. For these reasons FWS should decline to discard a 
rulemaking that it found to be so necessary just a few months ago.  

A. FWS’ Current Interpretation that the MBTA Prohibits Only Actions Directed 
Toward Migratory Birds is Permissible 

 FWS’ determination that the “MBTA's prohibitions on pursuing, hunting, taking, 
capturing, killing, or attempting to do the same, apply only to actions directed at migratory birds, 
their nests, or their eggs,” 86 Fed. Reg. at 1,134, is entirely consistent with the history and 
purpose of the Act.  A contrary interpretation finding the MBTA to prohibit incidental take is 
not.    

In 1916, the United States and Great Britain (on behalf of Canada) entered into a treaty in 
order to protect migratory birds “from indiscriminate slaughter.”  Convention between the 
United States and Great Britain for the Protection of Migratory Birds, U.S.-Gr. Brit, Aug. 16, 
1916, 39 Stat. 1702 (“Canada Convention”).  This treaty sought to curtail the hunting of and 
trade in migratory birds, as well as their nests and eggs.  Id.  In order to accomplish this purpose, 
it restricted or closed altogether the hunting seasons for listed birds (Articles I-IV); prohibited the 
shipment, exportation, trafficking, or taking of migratory birds, bird nests or eggs (Articles V-
VI); and granted the contracting parties the authority to issue permits to kill protected birds that 
“may become seriously injurious to the agricultural or other interests in any particular 
community” (Article VII).  Id.   

 The Canada Convention1 serves as the foundation for the MBTA, 16 U.S.C. §§ 703-712,  
which Congress enacted two years later in an effort to codify its provisions. Pursuant to the 
MBTA, “[u]nless and except as permitted by regulations made as hereinafter provided, it shall be 
unlawful at any time, by any means or in any manner” perform a number of acts directed at 
birds, bird parts, nests, or eggs, including “pursue, hunt, take, capture, kill, attempt to take, 
capture, or kill, possess, offer for sale, sell, offer to barter, barter, offer to purchase, purchase, 

 
1 As well as other similar treaties enumerated in the MBTA Rule. See 86 Fed. Reg. at 1,134. 
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deliver for shipment, ship, export, import, cause to be shipped, exported, or imported, delivered 
for transportation, transport or cause to be transported, carry or cause to be carried, or receive for 
shipment, transport, carriage, or export.” 16 U.S.C. § 703(a).  The MBTA criminalizes violations 
of the statute, stating that “any person, association, partnership, or corporation who shall violate 
any provisions of said conventions or of this Act, or who shall violate or fail to comply with any 
regulation made pursuant to this Act shall be deemed guilty of a misdemeanor.”  Id. § 707(a).  
Additionally, the statute makes certain violations felonies.  Id. § 707(a). 

 The concept of incidental take – take resulting from actions not directed towards 
migratory birds – is not found in the underlying treaty or the MBTA itself. This is for good 
reason, as the behavior Congress sought to criminalize were those actions pertaining to hunting 
or trade of migratory bird species. Many courts agree.  

In determining whether the MBTA applies to certain actions that result in a take of 
migratory birds, courts generally focus on whether the action purposefully was directed towards 
a migratory bird.  See Newton County Wildlife Ass’n v. U.S. Forest Serv., 113 F.3d 110, 115 
(8th Cir. 1997); City of Sausalito v. O'Neill, 386 F.3d 1186 (9th Cir. 2004); Seattle Audubon 
Soc'y v. Evans, 952 F.2d 297, 302 (9th Cir. 1991).  In Newton County, for example, the Eighth 
Circuit declined to extend the MBTA to cover timber sale operations even though the parties 
acknowledged that timber harvesting would potentially lead to the death of birds.  113 F. 3d at 
115 (“the MBTA's plain language prohibits conduct directed at migratory birds.”) (emphasis 
added).  The court held that “[s]trict liability may be appropriate when dealing with hunters and 
poachers. But it would stretch this 1918 statute far beyond the bounds of reason to construe it as 
an absolute criminal prohibition on conduct, such as timber harvesting, that indirectly results in 
the death of migratory birds.”  Id. (emphasis original).  A number of other courts followed this 
same reasoning.  See Seattle Audubon Soc'y, 952 F.2d at 302 (holding that the terms “take” and 
“kill” in 16 U.S.C. § 703 mean “physical conduct of the sort engaged in by hunters and poachers, 
conduct which was undoubtedly a concern at the time of the statute's enactment in 1918”); 
United States v. CITGO Petroleum Corp., 801 F.3d 477, 488–89 (5th Cir. 2015) (“[W]e agree 
with the Eighth and Ninth circuits that a “taking” is limited to deliberate acts done directly and 
intentionally to migratory birds. Our conclusion is based on the statute's text, its common law 
origin, a comparison with other relevant statutes, and rejection of the argument that strict liability 
can change the nature of the necessary illegal act.”); Mahler v. U.S.  Forest Serv., 927 F. Supp. 
1559, 1576 (S.D. Ind. 1996) (“The MBTA was designed to forestall hunting of migratory birds 
and the sale of their parts. The court declines Mahler's invitation to extend the statute well 
beyond its language and the Congressional purpose behind its enactment.”); Citizens Interested 
in Bull Run, Inc. v. Edrington, 781 F. Supp. 1502, 1510 (D. Ore. 1991) (same). 

 Thus, FWS’ January 2021 MBTA Rule is entirely consistent with the foundational 
treaties and finds substantial support in case law, as it limits liability to those actions directed at 
migratory birds.  

B. Interpreting the MBTA To Prohibit Incidental Take Produces Absurd Results 

 An interpretation of the MBTA that would extend liability to incidental or accidental take 
leads to absurd results that could criminalize everyday activities. Broad construction of the 
MBTA in a manner that would prohibit incidental take of migratory birds “would offend reason 
and common sense.”  United States v. FMC Corp., 572 F.2d 902, 905 (2d Cir. 1978) 
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(“construction [of the MBTA] that would bring every killing within the statute such as deaths 
caused by automobiles, airplanes, plate glass modern office buildings or picture windows in 
residential dwellings into which birds fly, would offend reason and common sense.”); see also 
Brigham Oil & Gas, 840 F. Supp. 2d at 1212 (“If the Migratory Bird Treaty Act concepts of 
‘take’ or ‘kill’ were read to prohibit any conduct that proximately results in the death of a 
migratory bird, then many everyday activities become unlawful.”).  As FWS just recently 
recognized, such an interpretation would subject many ordinary actions and operations to 
liability. 

The absurdity of such an interpretation is evident from the record already developed by 
the FWS that document the number of migratory birds killed every year from existing 
infrastructure and everyday activities. According to FWS, bird collisions with building windows 
account for between 365 and 988 million bird deaths each year.  U.S. Fish & Wildlife Service, 
Threats to Birds, Migratory Bird Mortality – Questions and Answers, available at, 
https://www.fws.gov/birds/bird-enthusiasts/threats-to-birds.php. And avian collisions with 
automobiles account for approximately 215 million or more birds per year, which pales in 
comparison to the estimated 2.4 billion birds killed by domestic cats each year.  Id.  
Consequently, FWS should not broaden its interpretation of the MBTA to criminalize 
unavoidable bird mortalities from everyday activities. 

C. Prohibiting Incidental Take under the MBTA Causes Substantial Uncertainty 

Prohibiting incidental take causes substantial uncertainty for the regulated community.  
While other wildlife statutes include measures to shield activity that results in the incidental take 
of protected species from liability, the FWS has never established that structure under the 
MBTA. The MBTA does afford permits for activities directed at migratory birds.  See 50 C.F.R. 
§ 21.11 (“No person may take, possess, import, export, transport, sell, purchase, barter, or offer 
for sale, purchase, or barter, any migratory bird, or the parts, nests, or eggs of such bird except as 
may be permitted under the terms of a valid permit.”); Fish and Wildlife Service Manual, 724 
FW 2, available at http://www.fws.gov/policy/724fw2.pdf (e.g., scientific collection, taxidermy, 
educational purposes, propagation,  falconry, or the control of depredating migratory birds). But, 
FWS has chosen not to put a permitting infrastructure or mechanism in place allowing for the 
incidental take of migratory birds through the operation of a lawful commercial activity. 
Consequently, interpreting the MBTA to prohibit incidental take would leave regulated industry 
open to liability without any program in place to take measures to guard against such liability. 

The promise of enforcement discretion in prosecuting otherwise lawful activities, 86 Fed. 
Reg. at 24,578, makes prosecutions appear arbitrary. The promise is all the more hollow given 
that, just a few short months ago, FWS inveighed against ad hoc enforcement discretion as an 
adequate safeguard from arbitrary government action. See generally, 86 Fed. Reg. at 1,141-42; 
id. at 1,141 (“For broad statutes that may be applied to seemingly minor or absurd situations, ‘[i]t 
is no answer to say that the statute would not be applied in such a case.’”) (quoting Keyishian v. 
Bd. of Regents, 385 U.S. 589, 599 (1967)) (alteration in original). In fact, FWS asserted earlier 
this year that, when criminal liability is so broadly applied, relying on mere enforcement 
discretion raises significant constitutional concerns as “due process ‘requires legislatures to set 
reasonably clear guidelines for law enforcement officials and triers of fact in order to prevent 
arbitrary and discriminatory enforcement.’” Id. at 1,141 (quoting Smith v. Goguen, 415 U.S. 
566, 572-73 (1974)) (internal quotation omitted).  
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 Strict criminal liability has a clear history of abuse through selective enforcement and 
prosecution. See, e.g., Andrew G. Ogden, Dying for a Solution: Incidental Taking Under the 
Migratory Bird Treaty Act, 38 Wm. & Mary Envtil. L. & Pol’y Rev. 1, 37-38 (2013) (discussing 
history of prosecutorial discretion “to favor wind energy over other activities such as the oil and 
gas industry”); Scott W. Brunner, The Prosecutor’s Vulture: Inconsistent MBTA Prosecution, its 
Clash with Wind Farms, And How to Fix It, Seattle J. of Envt’l L., Vol. 3, Issue 1 (2013) at 11-
21 (history of prosecutions). FWS itself estimates that wind turbines kill anywhere from 140,000 
to 500,000 migratory birds each year2 yet, during the 2010s, the Department of Justice chose to 
focus its efforts on oil companies for comparatively small numbers of bird mortalities. In the 
Apollo Energy prosecution, the company and an individual were criminally charged for the 
deaths of five birds. United States v. Apollo Energies, Inc., 611 F.3d 679, 683 (10th Cir. 2010). 
In one case involving prosecutions against three oil companies, the Department of Justice sought 
criminal penalties for a total of seven mortalities. Brigham Oil & Gas, LP, 840 F. Supp. 2d at 
1203; see also United States v. CITGO, 893 F. Supp. 2d 841, 842 (S.D. Tex. 2012) (ten birds).  

Where nearly any industry, or person, can be charged with a crime by merely undertaking 
typical day-to-day activities, consistent and fair prosecutions are virtually impossible. Even if 
every federal prosecutor was charged with bringing nothing but MBTA cases they could only 
prosecute a small fraction of bird mortalities. Instead, the past practices of ignoring some 
industries causing significant mortalities while prosecuting other industries for a handful of 
deaths “give the appearance that prosecutorial discretion is being applied unevenly and with the 
possible intention of favoring a specific industry.” 38 Wm. & Mary Envtil. L. & Pol’y Rev. at 
38. Any return to strict criminal liability must come with some set of objective and enforceable 
guidelines to prevent selective enforcement and prosecution. 

III. The Proposed Rule’s Rationale for Revocation is Flawed 

The Proposed Rule’s rationale for revocation is flawed, if for no other reason, than its 
failure to adequately grapple with the issues FWS itself raised in the MBTA Rule in January of 
this year. But even the Proposed Rule’s stated rationale has clear flaws. It focuses its attention on 
a single district court case that vacated the Interior Department’s Solicitor’s Opinion M-37050 
(Dec. 22, 2017) (an Opinion that had found the MBTA did not prohibit incidental take) to the 
exclusion of all other court rulings with the exception of United States v. CITGO Petroleum 
Corp., 801 F.3d 477 (5th Cir. 2015), which vacated MBTA convictions because it held that he 
statute does not criminalize commercial activity that unintentionally and indirectly takes 
migratory birds. Although many courts reached the same conclusion, the Proposed Rule now 
errantly paints Citgo Petroleum Corp. as an outlier. Further, FWS’ reading of both the underlying 
statute and the treaty it was based upon are incorrect. Accordingly, we urge FWS to reconsider 
its legal analysis and withdraw the Proposed Rule. 

 

 
2 FWS, Wind Turbines, available at, https://www.fws.gov/birds/bird-enthusiasts/threats-to-
birds/collisions/wind-turbines.php. 
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A. FWS Should Reconsider its Approach, Which Relies on One District Court 
Decision and its Questionable Interpretation of the MBTA 

The Proposed Rule’s analysis of judicial interpretations of the MBTA is too narrow, 
relying largely on one district court case, Natural Resources Defense Council v. U.S. Department 
of the Interior, 478 F. Supp. 3d 469 (S.D.N.Y. 2020) (“NRDC”) and its criticisms of CITGO 
Petroleum Corp. v. United States, 801 F.3d 477 (5th Cir. 2015). 86 Fed. Reg. at 24,574-75. Upon 
close examination, NRDC’s holding that the statute is unambiguous and compels the 
criminalization of incidental takes has significant flaws.  

1. Contrary to the finding of the district court in NRDC, the statute does not 
address the intent or purpose of bird takes 

The crux of the NRDC opinion is that it viewed the prohibition on killing migratory birds 
“by any means or in any manner” as unambiguously dispositive of the intent or purpose of takes 
when nothing in the statute so requires. 478 F. Supp. 3d at 482. Indeed, as the United States 
Supreme Court has held, the “mere omission … of any mention of intent” in a statute “will not 
be construed as eliminating that element from the crimes denounced.” Morissette v. United 
States, 342 U.S. 246, 263 (1952). Yet, this is exactly what the NRDC court held. It divined both 
an absence of intent and purpose simply from a broad declaration of means and manner. This 
reading may be plausible, but it is not the only reading, or even the best, despite the NRDC 
court’s declaration that no ambiguity could possibly exist in the statute.   

In fact, such a reading falls apart under the NRDC opinion’s own weight. NRDC, at the 
very least, required a person to take some affirmative action, noting that the statute involves “the 
verb ‘kill.’” 478 F. Supp. 3d 482. But the court’s reading (and the Proposed Rule’s 
interpretation) does not require any action by a person for criminal liability to accrue. A person 
could be criminally liable for passively owning a cat, glass building, communication tower, 
electrical line, or industrial pond and a migratory bird has the misfortune of fatally encountering 
one of these things. Criminal misdemeanor liability would accrue without a person taking any 
knowing action at all or even knowing of the killings. Compare 16 U.S.C. § 707(a) (up to 
$15,000 fine and six months in prison for a simple violation of § 703) with § 707(b) (felony 
liability for knowingly taking with an intent to sell, offer for sale, barter, or offer to barter a bird). 
Under this reading, the MBTA does not prohibit actions or omissions but merely results – dead 
birds. This is inconsistent with the statute and the FWS’ own regulatory definition of “take” 
which requires, at the very least, some action on the part of a defendant. See Brigham Oil & Gas, 
840 F. Supp. 2d at 1209 (use of “action words” means the regulatory definition of “‘take’ does 
not refer to accidental activity or the unintended result of other conduct.”). 

2. The MBTA does not fit within the “public welfare” model for strict criminal 
liability 

Relying on the NRDC opinion, the Proposed Rule has the effect of applying strict 
criminal liability outside of the relatively narrow exception to the fundamental principal that 
“guilt is personal and that it ought not lightly … be imputed to a citizen who … has no evil 
intention or consciousness of wrongdoing.” United States v. Dotterweich, 320 U.S. 277, 286 
(1943) (Murphy, J., dissenting). So-called public welfare offenses are the exception to this 
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principal as they impose strict criminal liability for “neglect where the law requires care, or 
inaction where it imposes a duty.” Morissette v. United States, 342 U.S. 246, 255 (1952). The 
exception is deemed permissible because the person subject to strict criminal liability “is in a 
position to prevent [the violation] with no more care than society might reasonably expect and no 
more exertion than it might reasonably exact from one who assumed his responsibilities.” Id. 
Yet, under the Proposed Rule’s interpretation, the MBTA does not allow a person to make 
reasonable efforts to avoid strict criminal liability. As FWS previously noted, voluntary 
guidelines to minimize the incidental take of protected birds “provide only limited protection to 
potential violators and do not constitute a regulatory authorization or result in the issuance of 
permits.” 86 Fed. Reg. at 1,141. Prosecution turns on the discretion of a prosecutor, not on the 
actions or omissions of the defendant.  

Further, there is only a limited list of voluntary guidelines to minimize the incidental take 
of birds. See 86 Fed. Reg. at 24,579, Table 2 (Best Management Practices Costs by Industry). 
These guidelines not only cover only a portion of those industries’ activities, but cover only eight 
industries. For all others, industry actors may be prosecuted without even being aware that their 
lawful activities yielded prohibited results. This is unconstitutional. See Lambert v. California, 
355 U.S. 225, 228 (1957) (prohibiting prosecutions “where a person, wholly passive and 
unaware of any wrongdoing, is brought to the bar of justice for condemnation in a criminal 
case.”); Liparota v. United States, 471 U.S. 419, 426 (1985) (for constitutional reasons, statutory 
interpretations should be avoided where they would “criminalize a broad range of apparently 
innocent conduct.”). Even a circuit court that largely upheld a broad view of the MBTA 
invalidated on constitutional grounds an individual’s conviction where no reasonable person 
could have foreseen that his industrial activity would lead to the deaths of migratory birds. 
Apollo Energy, 611 F.3d at 691. The Proposed Rule eschews even this limited protection.  

3. The court’s concerns regarding redundant prohibitions are misplaced 

Lastly, the NRDC court mistakenly claimed that FWS’ contextual interpretation of the 
statute – that “kill” must be an action intentionally directed at birds because many other 
prohibited acts such as “pursue,” “hunt,” and “capture” are also intentionally directed at birds – 
is wrong because doing so would deprive “‘kill’ of independent meaning.” 478 F. Supp. 3d at 
483. Specifically, the court claimed “one is hard-pressed to find an activity where ‘kill’ applies 
but ‘hunt’ or ‘take’ do not on Interior’s interpretation.” 478 F. Supp. 3d at 484. The Proposed 
Rule adopts this objection as its own without any independent analysis. 86 Fed. Reg. at 24,574. 
Both the court and FWS fail to understand that one may “kill” without hunting, and with respect 
to “take,” any redundancy in the MBTA’s terms is the result of FWS’ regulatory definition of 
“take.”  

One may “kill” without hunting, as the term “hunt” ordinary involves an intentional 
pursuit of game with the intention of killing. New Webster’s Dictionary and Thesaurus of the 
English Language (1992) at 473. A landowner shooting at migratory birds harassing animals on 
his own property (either with the intent to kill or the intent to scare them away but kills by 
accident) is an example of killing without hunting. He is defending his animals from 
encroachment by the birds, not seeking out (i.e., pursuing) birds to kill or capture.   
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The statute does not define “take.” And without a regulatory definition of “take,” FWS’ 
example proffered to the court of “a rancher shooting protected birds on his property without 
collecting them,” 478 F. Supp. 3d at 484, is a perfectly acceptable instance of killing without 
taking. Complications arise only in that FWS’ regulatory definition of “take” – which the court 
did not consider – includes many of the prohibitions already listed in the statute, making them 
redundant. “Take means to pursue, hunt, shoot, wound, kill, trap, capture, or collect….” 50 
C.F.R. § 10.12. However, even with these redundancies, interpreting “kill” to require an 
intentional action towards birds because most or all of the other actions listed in the statute 
require intentional actions towards birds is a permissible interpretation, as discussed below. 

4. FWS’ rejection of the MBTA Rule’s contextual argument ignores most of the 
statute’s prohibitions 

FWS, in its new-found criticisms of the CITGO Petroleum Corp. decision tries to bolster 
the NRDC court’s rationale by claiming that the MBTA Rule’s “primary argument that ‘kill’ 
only applies to ‘deliberate actions’ rests on the fact that just two of the five prohibited actions 
unambiguously describe deliberate acts” and that “most of the prohibited terms can be read to 
encompass actions that are not deliberate in nature” as it is a “strong indication that Congress did 
not intend those terms to narrowly apply only to direct actions.” 86 Fed. Reg. at 24,574. This 
analysis improperly omits most of the actions actually prohibited under Section 703 – virtually 
all of which require some deliberate action towards a migratory bird, its carcass, nest, or eggs. 
Although FWS only discusses five prohibited acts, pursue, hunt, capture, take, and kill, and 
concludes that the latter three may be done accidentally, 86 Fed. Reg. at 24,574, the remaining 
18 prohibited acts under the statute could not be similarly characterized: attempts to take, 
capture, or kill, possess, offer for sale, sell, offer to barter, barter, offer to purchase, purchase, 
deliver for shipment, ship, export, import, cause to be shipped, exported, or imported, deliver for 
transportation, transport or cause to be transported, carry or cause to be carried, and receive for 
shipment, transportation, carriage, or export. By ignoring the majority of the statute, FWS’ new 
interpretation is arbitrary and capricious.  

5. The Proposed Rule Ignores Many Contradictory Decisions 

The Proposed Rule incorrectly states that “[t]he Fifth Circuit is the only Circuit court of 
Appeals to expressly state that the MBTA does not prohibit incidental take.” 86 Fed. Reg. at 
24,574. This is incorrect. As noted above, both the Eighth Circuit and the Ninth Circuit adopted 
the same interpretation. See See Newton County Wildlife Ass’n v. U.S. Forest Serv., 113 F.3d 
110, 115 (8th Cir. 1997); City of Sausalito v. O'Neill, 386 F.3d 1186 (9th Cir. 2004); Seattle 
Audubon Soc'y v. Evans, 952 F.2d 297, 302 (9th Cir. 1991). This means that the circuit split is 
far more significant than FWS believes. Further, a number of district court decisions have 
rejected the Proposed Rule’s interpretation. See, e.g., United States v. Brigham Oil & Gas, LP, 
840 F. Supp. 2d 1202 (D. N.D. 2012) (liability for incidental takes inconsistent with statute and 
FWS regulations); United States v. Ray Westall Operating, Inc., 2009 U.S. Dist. LEXIS 130674 
(D. N.M. Feb. 25, 2009) (criminal liability inconsistent with statute’s history and purpose); 
Mahler v. U.S. Forest Serv., 927 F. Supp. 1559, 1576 (S.D. Ind. 1996) (liability for incidental 
takes is “well beyond” the statute’s language and Congressional purpose); Citizens Interested in 
Bull Run, Inc. v. Edrington, 781 F. Supp. 1502 (D. Ore. 1991) (MBTA applies to hunters and 
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poachers, not incidental takes); United States v. Rollins, 706 F. Supp. 742 (D. Id. 1989) (violates 
the Due Process clause).   

Even the circuits acceding to the interpretation that the Proposed Rule seeks to reinstate 
voiced serious reservations. In Apollo Energy, the Tenth Circuit upheld two of the three 
convictions on appeal but only after reading into the MBTA a proximate cause requirement 
requiring the government to prove that it was “a reasonably anticipated or foreseeable 
consequence” that a lawful activity would kill a protected bird. 611 F.3d at 689-90 (internal 
quotations omitted). And even with this addition, Apollo Energy reversed one of the convictions 
because the individual lacked constitutional fair notice that a bird might crawl into, and become 
trapped in, a heater-treater louver. Id. at 691. In United States v. FMC Corp., 572 F.2d 902, 905 
(2d Cir. 1978) protested that a “construction that would bring every killing within the statute, 
such as deaths caused by automobiles, airplanes, plate glass modern office buildings or picture 
windows in residential dwellings into which birds fly would offend reason and common sense.” 
It erred in taking solace in the fact that the particular case at bar involved a “small or nominal 
fine” of $500 and that “[s]uch situations properly can be left to the sound discretion of 
prosecutors and the courts.” Id. (internal quotations omitted). Here, the Proposed Rulemaking 
would not only impose the very type of interpretation that the Second Circuit found to “offend 
reason and common sense,” but there is now a history of prosecutors targeting disfavored 
industries and criminal fines are hardly in the $500 range. See, e.g., Dep’t of Justice Press 
Release, Exxon-Mobil Pleads Guilty to Killing Migratory Birds in Five States (Aug. 13, 2009) 
($600,000 plea agreement). Thus, even cases mustered in support of FWS’ new interpretation 
pose significant problems for the Proposed Rule.  

IV. FWS’ Remaining Arguments do not Support the Proposed Rule.  

A. An Authorization Rider Hardly Indicates Congressional Support 

FWS incorrectly relies on language in a rider to a defense authorization bill to justify the 
Proposed Rule, the Bob Stump National Defense Authorization Act for Fiscal Year 2003. 86 
Fed. Reg. at 24,575. There, Congress inserted a rider effectively reversing a district court’s 
decision from earlier that year enjoining live fire military exercises in the Northern Mariana 
Islands on the grounds that such exercises would kill migratory birds. Center for Biological 
Diversity v. Pirie, 201 F. Supp. 2d 113 (D.D.C. 2002). The Proposed Rule notes that the rider 
used the term “incidental take,” only exempted “military-readiness activities,” instructed the 
Department of Interior to issue regulations allowing military-readiness exemptions, and did not 
substantively amend the MBTA. According to FWS, the rider therefore somehow evinced 
Congress’ “governing understanding at the time” that the MBTA imposed strict criminal liability 
for incidental takes. 86 Fed. Reg. at 24,575. FWS’ inferences drawn from an authorization rider 
are not plausible.  

FWS claims that the authorization rider “would be an odd manner in which to proceed to 
address the issue raised by the Pirie case” unless Congress agreed. On the contrary, if Congress 
agreed with the court’s decision it would have done nothing at all. Instead, Congress nullified the 
decision. The D.C. Circuit vacated Pirie as the authorization act rendered it moot. Center for 
Biol. Diversity v. England, 2003 U.S. App. LEXIS 1110 (D.C. Cir. Jan. 23, 2003). Having 
Congress attach a rider exempting military-readiness training blocked by an injunction hardly 
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seems odd in that situation. What would be odd is, in response to a recent court decision, having 
Congress delay the appropriations act while it hastily convened hearings, called witnesses, and 
drafted legislation reconsidering the MBTA in its entirety while the Defense Department sat 
waiting to resume military readiness training shortly after 9/11. Pirie, 201 F. Supp. 2d at 122 
(“This Court of course recognizes the weight and importance of the United States’ interest in … 
military training, especially at this point in time.”). The authorization rider simply cannot bear 
the weight that FWS puts upon it.  

B. Canada’s Concerns Do Not Support FWS’ Interpretation 

 Concerns expressed by Canada do not provide a basis for revoking the MBTA Rule. 86 
Fed. Reg. at 24,575. Although FWS claims that Canada’s previous public comments on the 
MBTA Rule and its draft Environmental Impact Statement demonstrate that allowing the 
incidental take of migratory birds is inconsistent with the Convention for the Protection of 
Migratory Birds in the United States and Canada (“Convention”), id. at 24,576, FWS neglects to 
note that Canada’s own laws under the Convention allow the incidental take of migratory birds. 
Under C.R.C. c. 1035(5)(1) and (6), Canada only prohibits the hunting of migratory birds, 
disturbing or destroying nests, taking eggs, or possessing a live migratory bird, skin, carcass, 
egg, or nest. And even then, Canada issues hunting permits. C.R.C. c. 1035(4). Although Canada 
may have concerns over incidental takes of migratory birds, its concerns are not serious enough 
to amend its own regulations.  

Canada’s actual practices – the allowance of incidental takes – contradict FWS’ claim 
that allowing the incidental take of migratory birds is “not consistent with the objectives” of the 
Convention. 86 Fed. Reg. at 24,576. And nothing in the Convention itself prohibits, or requires 
prohibitions on, incidental takes. Articles II and III of the Convention are concerned solely with 
hunting. Article IV provides special protections against hunting for wood and eider ducks, and 
establishes refuges. Article V prohibits the taking of nests and eggs, Article VI prohibits the 
shipment or exportation of live or dead birds or their eggs, and Article VII authorizes the killing 
of migratory birds “under extraordinary conditions” such as when birds “may become seriously 
injurious to the agriculture or other interests in any particular community.” Nothing in 
subsequent Convention amendments prohibits incidental takes either. Thus, there is no support 
for FWS’ assertion that “an interpretation that excludes incidental killing is difficult to square 
with the express conservation purposes of the Canada Convention.” 86 Fed. Reg. at 24,576.  

C. The Proposed Rule’s deterrence rationale is misplaced 

To begin, the Proposed Rule’s complaint that the MBTA Rule reduced “the deterrent 
effect of the MBTA,” 86 Fed. Reg. 24,576, is circular. A government agency can only seek to 
deter illegal behavior, not appeal to a “deterrent effect” to define illegal behavior, as the 
Proposed Rule does here. The MBTA Rule itself maintains strict criminal liability (i.e., the 
deterrent effect) for all of the actions it defined as illegal.  

More importantly, an appeal to deterrence is also inappropriate as the Proposed Rule’s 
interpretation would impose criminal liability on persons who cannot avoid liability. As 
explained above, one could be prosecuted for criminal MBTA violations without taking any 
affirmative action, knowing that actions could result in bird deaths, or knowing of the bird deaths 
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themselves and even where voluntary guidelines exist and are applicable, they cannot shield a 
person from liability. The “deterrence rationale loses much of its force” when courts punish a 
person’s good-faith belief that their conduct is lawful or when it “involves only simple, isolated 
negligence.” Davis v. United States, 564 U.S. 229, 238 (2011) (cleaned up). Where one cannot 
take action to avoid liability, they are at the mercy of prosecutorial discretion. This is not 
deterrence.  

*** 

 GPA Midstream appreciates the opportunity to submit these comments on the Proposed 
Rule and is standing by to answer any questions that you may have.  

Respectfully submitted, 

  

Matt Hite 

Vice President of Government Affairs 

GPA Midstream Association 
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