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Chile’s 1980 constitution, still in force, does not recognise or even mention indigenous 

peoples. This constitutional decision was based on the taken-for-granted ethnic ‘homogeneity’ 
of the population. In this legal-omission context, the interaction between intellectual property 
rights (IPRs) and indigenous traditional knowledge (ITK) raises fresh challenges for countries 
like Chile. ITK, as an analytical category, emerged to face Western perspectives in constructing 
legal regulations. On the other hand, Chile has a favourable position towards protecting 
Western-regular knowledge and inventions through a classic IPRs legal regime.  

National legal systems are inevitably influenced in various ways by the international 
law regime. In 2008, Chile ratified the Indigenous and Tribal Peoples Convention No. 169, 
which recognised to indigenous peoples the right over land, nature, and cultural resources. 
Although the Convention No. 169 does not explicitly refer to ITK, it does acknowledge the 
special and indissoluble relationship of indigenous people with land, which is the material 
scenario where ITK is embedded. Such convention came to challenge the Chilean state 
because, as this became legally binding, the state should revise and adjust the national 
legislation to promote and protect indigenous communities.  

 Considering that the United Nations 2030 Agenda for Sustainable Development 
mentions several indigenous peoples' concerns, and it is grounded on a development that is 
equitable, sustainable, and in accordance with the full range of human rights and fundamental 
freedoms; it becomes relevant to examine the extent of the state duties to respect, protect, and 
fulfil ITK as an expression of indigenous communities' right to development. This is where the 
purpose of this article lies – exploring and contrasting how national and international legal 
regulations are intertwined to affect indigenous peoples. More specifically, it examines the way 
in which the 2030 Agenda for Sustainable Development could push to finally protect ITK in 
Chile. This analysis shall thus deal with how different legal regulations fit one another, 
considering that some of their subjects of protection are against each other, and that there is no 
specific rule to make them interact coherently.  
 The article is structured as follows. The first part presents the main threads of the ITK 
discussion, ranging from legal concepts to theoretical concepts, to underscore its usefulness, 
limitations, and peculiarities; this will help delimit the scope of ITK and establish the subjects 
of protection that will be included in the article. The second part stresses the international 
regulations that serve as a framework for the protection of ITK in countries such as Chile. 
Overall, by examining the framework from which national policies and legislations arise, the 
article problematises the lack of coordination between the national system and the legal 
obligations enforced by international treaties and by the 2030 Agenda for Sustainable 
Development affecting the development of indigenous peoples. 


