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Federal Compliance Update

Congress Bans Forced Arbitration/Waivers of Sexual Harassment and Assault Claims
On Feb. 10, 2022, the U.S. Senate passed the Ending Forced Arbitration of Sexual Assault and Sexual
Harassment Act (the Act). The U.S. House of Representatives had previously passed the Act, which is now
expected to be signed by President Biden. Once signed, the Act will go into effect immediately.
 
Ending Forced Arbitration Act
 The Act would essentially prohibit employers from requiring employees to resolve claims of workplace sexual
harassment or assault through arbitration or other alternatives to court litigation or waive them in advance.
 
Specifically, under the new law, an employer may not enforce a pre-dispute arbitration agreement or pre-dispute
joint-action waiver against a person who files a case alleging sexual harassment or sexual assault in a federal,
state or tribal court. An individual making a claim of sexual harassment or assault may choose to participate in
arbitration or other litigation alternatives but may not be required to do so.
 
Covered Disputes
 Whether the new law applies to a particular dispute will be determined under federal law and that determination
will be made by a court, not an arbitrator. The Act will apply to any dispute or claim arising after the date the law is
enacted.
 
The law applies specifically to cases involving sexual harassment and assault. It does not apply to sex
discrimination or other types of harassment or assault. Therefore, it does not prohibit employers from using
mandatory arbitration agreements or waivers in other employment-related claims or lawsuits.

The new law would make all pre-dispute arbitration and waiver agreements for workplace sexual harassment and
sexual assault claims unenforceable.

Department of Labor Increases Civil Penalty Amounts for 2022
The Department of Labor (DOL) has released its 2022 inflation-adjusted civil monetary penalties that
may be assessed on employers for violations of a wide range of federal laws effective January 15,
2022, including:

Fair Labor
Standards Act

(FLSA)

Employee
Retirement Income

Security Act
(ERISA)

Family and Medical
Leave Act (FMLA)

Occupational Safety
and Health Act

(OSH Act)

To maintain their deterrent effect, the DOL is required to adjust these penalties for inflation, no later

http://www.lighthousehrs.net
https://www.congress.gov/117/bills/hr4445/BILLS-117hr4445pcs.pdf
https://www.congress.gov/117/bills/hr4445/BILLS-117hr4445pcs.pdf
https://www.federalregister.gov/documents/2022/01/14/2022-00144/department-of-labor-federal-civil-penalties-inflation-adjustment-act-annual-adjustments-for-2022


than Jan. 15 of each year. Key penalty increases include the following:
● The maximum penalty for violations of federal minimum wage or overtime requirements

increases from $2,074 to $2,203 per violation.
● The maximum penalty for failing to file a Form 5500 for an employee benefit plan increases

from $2,259 to $2,400 per day.

The maximum penalty for violations of the poster requirement under the FMLA increases from $178
to $189 per offense.

Action Steps
Employers should become familiar with the new penalty amounts and review their pay practices, benefit
plan administration and safety protocols to ensure compliance with federal requirements.

REQUIREMENT 2021 PENALTY AMOUNT 2022 PENALTY AMOUNT

Wage and Hour

Repeated or willful violations of
minimum wage or overtime

requirements (FLSA)

Up to $2,074 for each violation Up to $2,203 for each violation

Violations of child labor laws Up to $13,227 for each employee
subject to the violation

Up to $14,050 for each employee
subject to the violation

Violations of child labor laws that
cause death or serious injury to

an employee under age 18

Up to $60,115 for each violation
(doubled to $120,230 if the

violation is repeated or willful)

Up to $63,855 for each violation
(doubled to $127,710 if the

violation is repeated or willful)

Willful failure to post FMLA
general notice

Up to $178 for each separate
offense

Up to $189 for each separate
offense

Violations of the Employee
Polygraph Protection Act (EPPA)

Up to $21,663 for each violation Up to $23,011 for each violation

Employee Benefits

Failure to file an annual report
(Form 5500) with the DOL (unless

a filing exemption applies)

Up to $2,259 per day Up to $2,400 per day

Failure of a multiple employer
welfare arrangement (MEWA) to
file an annual report (Form M-1)

with the DOL

Up to $1,644 per day Up to $1,746 per day

Failure to furnish plan-related
information requested by the

DOL
*Under ERISA, administrators of

employee benefit plans must
furnish to the DOL, upon request,

any documents relating to the

Up to $161 per day, but not to
exceed $1,613 per request

Up to $171 per day, but not to
exceed $1,713 per request



REQUIREMENT 2021 PENALTY AMOUNT 2022 PENALTY AMOUNT

employee benefit plan.

REQUIREMENT 2021 PENALTY AMOUNT 2022 PENALTY AMOUNT

Failure to provide the annual
notice regarding CHIP coverage

opportunities
*This notice applies to employers
with group health plans that cover
residents of states that provide a

premium assistance subsidy under
a Medicaid or CHIP program.

Up to $120 per day for each failure
(each employee is a separate

violation)

Up to $127 per day for each
failure (each employee is a

separate violation)

For 401(k) plans, failure to
provide blackout notice or notice

of right to divest employer
securities

Up to $143 per day Up to $152 per day

Failure to provide summary of
benefits and coverage (SBC)

Up to $1,190
per failure

Up to $1,264
per failure

Employee Safety – OSH Act

Violation of posting requirement Up to $13,653 for each violation Up to $14,502 for each violation

Other-than-serious violation Up to $13,653 for each violation Up to $14,502 for each violation

Serious violation Up to $13,653 for each violation Up to $14,502 for each violation

Willful violation Between $9,753 and $136,532 per
violation

Between $10,360 and $145,027
per violation

Uncorrected violation Up to $13,563 per day until the
violation is corrected

Up to $14,502 per day until the
violation is corrected

State Compliance Update

California Revives Supplemental Paid Sick Leave (SPSL)
California has passed a new version of Supplemental Paid Sick Leave (SPSL) that will take effect on
February 19, 2022, and apply retroactively back to January 1, 2022. The law expires September 30,
2022. The law applies to employers with 26 or more employees. FAQs should be available soon on the
Labor Commissioner’s webpage. Below are the key points from the statute.

Employee Eligibility
All employees of covered employers are immediately eligible, regardless of status, hours worked per
week, or length of employment.

https://www.dir.ca.gov/dlse/COVID19resources/


Amount of Leave
This new SPSL provides two separate banks of leave: one that employees can access for numerous
reasons related to COVID (Standard SPSL) and another they can access only when they or a family
member test positive for COVID-19 (Positive Test SPSL).

Full-time employees (as defined by the employer) and those who have worked or were scheduled to
work an average of 40 hours (or more) over the two weeks before their leave, are entitled to 40 hours
for Standard SPSL and an additional 40 hours for Positive Test SPSL.

Part-time employees are entitled to the number of hours they are usually scheduled to work in a week.
If they have a variable schedule, they are entitled to seven times the average number of hours they
worked each day in the previous six months (or the entire duration of employment if they’ve worked
less than six months) or, if they have worked for seven days or less, the number of hours they have
worked before taking leave. The same calculation applies for their bank of Standard SPSL hours and
their bank of Positive Test SPSL hours.

No employee is entitled to more than 80 hours of SPSL between January 1, 2022, and September 30,
2022.

Use of Leave
Employees can take Standard SPSL if they are unable to work or telework because:

● They are subject to a quarantine or isolation period related to COVID-19 according to an order
or guidance of a public health authority.

● They have been advised by a health care provider to isolate or quarantine due to COVID-19.
● They are attending an appointment for themselves or a family member to receive a COVID-19

vaccine or a vaccine booster.
● They are experiencing symptoms, or caring for a family member experiencing symptoms,

related to a COVID-19 vaccine or vaccine booster (for each shot, the employer can limit leave to
three days or 24 hours, inclusive of time spent getting the shot, unless the employee provides
verification from a health care provider that symptoms are ongoing).

● They are experiencing symptoms of COVID-19 and seeking a medical diagnosis. They are
caring for a family member who is isolating or quarantining because of COVID-19 according to
an order or guidance of a public health authority or their health care provider’s advice.

● The covered employee is caring for a child whose school or place of care is closed or otherwise
unavailable for reasons related to COVID-19 on the premises.

Employees can use their Positive Test SPSL hours if they are unable to work or telework because:

● They test positive for COVID-19
● A family member they provide care for tests positive for COVID-19

Employers can’t require employees to:
● Exhaust their Standard SPSL hours before using their Positive Test SPSL hours; Use their

state-mandated paid sick leave (PSL), vacation, PTO, or any other leave benefit before or
instead of using SPSL for a covered reason; or

● Use SPSL prior to providing paid leave under any Cal-OSHA COVID-19 Emergency Temporary
Standard (e.g., in lieu of exclusion pay).

● Use a certain amount of leave or use leave when they don’t want to. Employees have the right
to choose when to use their SPSL and how much to use.



Rate of Pay
Non-exempt employees should be paid at their regular rate of pay for the workweek during which they
use leave. If their rate of pay is not determinable just by looking at the week in question, divide the
employee’s total wages (not including overtime or premium pay) by the employee’s total non-overtime
hours worked in the full pay periods in the 90 days before they take leave. Exempt employees should
be paid at the same rate you pay them for other forms of paid leave.

Employers can limit pay for SPSL to $511 per day per employee and $5,110 total per employee.

Offsetting an Employee’s SPSL Hours
Employers who provided an employee with another form of COVID-specific paid leave on or after
January 1, 2022, can count those hours toward the employee’s SPSL entitlement. The leave provided
must have been available for a reason covered by SPSL. The offset does not apply if an employee
used their state-mandated paid sick leave (PSL), PTO, vacation, or other non-COVID leave.

There are two likely scenarios where an offset will apply: if an employer is voluntarily providing
COVID-specific leave, separate from PSL and their regular PTO program; or if the employer has
provided paid leave under a city- or county-mandated COVID-specific leave law.

Leaves Taken Between January 1 and February 18, 2022
If an employee took leave between January 1, 2022, and February 18, 2022, for a qualifying reason
under the new SPSL, but was not paid for this leave in the amount required under this law, they have
the right to request a retroactive payment equal to the amount required.

After the employee makes the verbal or written request, the employer will have until the payday of the
next full pay period to pay the retroactive SPSL.

An employee who used PSL or another type of paid time off for a qualifying reason between January 1
and February 18 will be entitled to request, verbally or in writing, that those hours be converted to
SPSL. Hours that were used from another bank (e.g., PSL or PTO) should be credited back to the
employee.

Documentation from Employees
Employees are entitled to take Standard SPSL immediately upon verbal or written request and may not
be required to provide medical certification or proof of their need for leave.

Employers can require proof of an employee’s positive COVID-19 test to confirm their need for
additional paid leave via Positive Test SPSL.

The law also says that employers can require proof of an employee's family member’s positive test as a
condition of receiving SPSL for a positive test result. Although the EEOC (Equal Employment
Opportunity Commission) has said in their generalized guidance that asking for family members'
medical information violates the Genetic Information Nondiscrimination Act (GINA), GINA includes an
exception for when an employer requests it to comply with the certification provisions of a state family
and medical leave law. Presumably, California thinks this exception applies.

Employers can require employees who take Positive Test SPSL to provide a negative test five or more
days after their positive test before returning to the workplace. If this is required, the employer must pay
for it.

Mandatory Notice
Employers must post a state-provided notice in a conspicuous location in the workplace. Employers

https://www.eeoc.gov/wysk/what-you-should-know-about-covid-19-and-ada-rehabilitation-act-and-other-eeo-laws


whose workforces are remote, or partly remote, should ensure that those employees see the poster,
either by sending it via email or posting it online. That notice should be made available next week on
the Labor Commissioner’s webpage. We recommend checking this page frequently for the notice as we
l as promised FAQs.

Employers must also notify employees of how much SPSL they have used each pay period on their
itemized wage statements or on a separate writing at the time wages are paid (even if that number is
“0”). This requirement won’t be enforced until the next full pay period following February 19.

Of note, last year’s version of SPSL required that employers show employees the remaining balance of
their SPSL. Presumably, they have changed this rule because an employee’s balance is unknown—it
will depend on whether they ever qualify for Positive Test SPSL, and for many employees their balance
will also depend on how many hours they have worked before taking leave.

Compliance Calendar

February
2/1 – Deadline for posting OSHA Form 300A
2/28 – Forms 1094-B, 1095-B, 1094-C, and 1095-C Filing Deadline (paper filers)

March
3/31 – Forms 1094-B, 1095-B, 1094-C, and 1095-C Filing Deadline (electronic filers)

April
4/12 – 2021 EEO-1 Component 1 Data Collection Opening
4/30 – Remove your OSHA Form 300A

https://www.dir.ca.gov/dlse/COVID19resources/


Disclaimer:
Lighthouse HR Support (LHRS) provides practical human resource information and guidance based upon our knowledge and experience in
the industry and with our clients.  LHRS services are not intended to be a substitute for legal advice.  LHRS services are designed to provide
general information to human resources and/or business professionals regarding human resource concerns commonly encountered.  Given
the changing nature of federal, state and local legislation and the changing nature of court decisions, LHRS cannot and will not guarantee that
the information is completely current or accurate.  LHRS services do not include or constitute legal, business, international, regulatory,
insurance, tax or financial advice. Use of our services, whether by phone, email or in person shall indicate your acceptance of this knowledge.
Information provided in part by Mineral and Zywave.


