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Antitrust and HR – An upcoming focus of European regulators

So far, human resources and labour markets 

have not been that much of a focus for 

antitrust regulators. There have been a 

number of cases in the US, but no high-profile 

cases in the EU. This can be expected to 

change – and companies should prepare. 

While the public spotlight might be on 

antitrust mega topics like tech platforms and 

sustainability, somewhat less prominently, 

the focus of antitrust regulators is also 

shifting towards compliance in HR topics. 

Already in 2016, the German 

Bundeskartellamt found that an exchange 

about the remuneration and other terms 

granted to freelancers breaches antitrust 

law. More recently, the Portuguese regulator 

published an issues paper on labour markets 

and competition policy alongside a best 

practice guidance for companies (September 

2021), the Polish regulator opened an 

investigation into salary arrangements (also 

September 2021), the Hungarian regulator 

imposed fines for no-poaching agreements 

(December 2020), the US Department of 

Justice said just at the beginning of this 

month that labour markets were (becoming) 

a top enforcement priority, and also the 

OECD last year published a report on 

competition in labour markets. 

All of this taken together can be seen as an 

indication of a trend to look more closely at 

labour markets. The first European case with 

HR-related conduct as its main part is 

probably just a matter of time. 

Companies can be competitors in the 

labour market even when they do not 

compete elsewhere

It is important to bear in mind that 

companies can be competitors in the labour 

market regardless of whether they also 

compete in product or service markets. This 

is in particular true for companies competing 

for the same local workforce. Certain 

agreements but also purely HR-related 

information exchange can raise issues, for 

example: 

 Agreements with other companies to 
not solicit or hire each other’s 
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employees (no-poaching 
agreements); 

 Information exchange on 
remuneration and other terms 
offered to employees. This also 
includes non-financial employee 
benefits like gym memberships, 
parking space, childcare etc.; 

 Discussions on “softer” 
circumstances concerning 
employees, for example how many 
days employees may work from 
home, whether IT equipment for 
remote working is paid for, how 
flexible working arrangements are 
approached etc. 

What is important now 

As always with antitrust infringements, 

illegal agreements or information exchange 

can give rise to significant fines. In the past, 

information exchanges between HR 

professionals may often have been 

considered to be less critical or to carry less 

antitrust risk.  

However, with compliance in this area now 

catching the eye not only of regulators in the 

US (and in Asia), but also in Europe, 

companies should more than ever make sure 

they are prepared for regulatory scrutiny in 

the HR context, inter alia by: 

 Checking and updating compliance 
guidelines for the HR department to 
the extent necessary; 

 Where companies do not have 
compliance guidelines for HR 
professionals, introducing such 
guidelines rather quickly; 

 Training HR professionals regarding 
antitrust compliance;  

 Scrutinizing the activities of HR 
professionals in trade associations 
and regional employers' 
associations; 

 Where that is advisable in the 
particular circumstances, conducting 
a compliance audit together with the 
HR department to address and 
mitigate any potential risks. 

The message from global antitrust regulators 

to companies seems to be clear: Antitrust is 

to be taken seriously also with regard to 

labour markets. And as always, such message 

should be heard and well understood. 
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