
Dear Valued Partner,

2022 was an interesting year in the dispute resolution landscape in Nigeria. As the year 

comes to an end and organizations are making human personnel decisions, we believe it is 

important to highlight a decision of the National Industrial Court of Nigeria (NICN) delivered on  

the 28th of July 2022 to you. This decision particularly affects companies operating in the oil 

and gas industry.

In this newsletter, we would provide highlights of the facts, a summary of the judicial decision, 

the effect of the decision, our projection on its sustainability and our general feedback to you

Highlights of facts
Mrs. Gbenuade Joko Olanitori (‘Mrs. Olanitori’) was an employee of the Shell Petroleum 

Development Company of Nigeria Limited (SPDC) from 1st June 2008 until her employment 

was terminated on the 2nd of June 2021. Following her termination, Mrs. Olanitori petitioned 
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the defunct Department of Petroleum Resources (DPR) now Nigerian Upstream Petroleum 

Regulation Commission (NUPRC) alleging that her termination violated the provisions of the 

Guidelines for the Release of Staff in the Nigerian Oil and Gas Industry 2019 (‘the Guidelines’) 

made pursuant to Regulation 15(a) of the Petroleum (Drilling and Production) (Amendment) 

Regulations 1988 (‘the Regulations’).

Based on Mrs. Olanitori’s petition, the DPR queried SPDC. SPDC’s position was that Mrs. 

Olanitori’s employment was properly terminated in accordance with her contract of 

employment and the Regulations were not applicable. The DPR, now NUPRC pursuant to the 

coming into effect of the Petroleum Industry Act (PIA) 2021 on the 16th day of August 2021, 

maintained that SPDC was in violation of the Guidelines and consequently fined SPDC 

US$250,000.00. SPDC thus instituted an action at the NICN against the Minister of Petroleum 

Resources as the first defendant and NUPRC as the second defendant to determine the 

following questions:

i. Whether the Regulations (Regulation 15(a)) pursuant to which the DPR issued the 

Guidelines is not ultra vires the power of the Minister by virtue of the provisions of Section 

9 of the Petroleum Act and therefore null, void and of no effect whatsoever.

ii. Whether the erstwhile DPR could validly issue the purported Guidelines on behalf of the 

Minister having regard to the provisions of section 12(1) of the Petroleum Act which 

expressly prohibits the Minister from delegating his powers to make orders and 

regulations to any other person or authority.

iii. Whether the purported Guidelines can validly govern the employment relationship 

between private persons when the said Guidelines were not incorporated into the 

contract of employment executed by them.

Summary of Judicial Decision

On the applicability and effect of the Petroleum Industry Act (PIA) 2021
The Claimant based his arguments on the provisions of the erstwhile Petroleum Act. The 

Claimant relied on the previously decided case of PENGASSAN & 3 Ors v Chevron Nigeria 

Limited (NICN/LA/411/2020) delivered on the 26th of February 2021 to argue that the 

provisions of the Regulations, demanding that prior consent of the Minister of Petroleum 

Resources, through the DPR (now NUPRC) be obtained before any staff in the oil and gas 

industry is released is null and void. The position as stated in that case is that the Minister is 

not empowered under the Petroleum Act to regulate and introduce term into private contracts 

of employment.

The Honourable Court, coram Hon. Justice Kanyip PhD who is also President of the Court 

however rejected the arguments of the Claimant on the applicability of the Petroleum Act and 

therefore the bindingness of the case of PENGASSAN v. Chevron to the instant case. The 

court found that the cause of action in the instant case was the fine of US$250,000.00 

imposed on SPDC in January 2022 by which time the Petroleum Industry Act (PIA) 2021 was 

the extant law and therefore the applicable law to the case.

The Validity of the Guidelines for the Release of Staff in the Nigerian Oil and 
Gas Industry 2019 under the PIA 2021
Having held that the PIA was the applicable law to apply in the case, the Court further held 

that the Guidelines for the Release of Staff in the Nigerian Oil and Gas Industry 2019 made 

pursuant to Regulation 15(a) of the Petroleum (Drilling and Production) (Amendment) 

Regulations 1988 was valid. The Court held that the combined provisions of Section 3 (1) (a)¹ 

and 317 (2)² of the PIA validated the Guidelines issued by the 2nd Defendant. Thus, the 

Guidelines can validly govern the employment relationship between SPDC and its employees 

even when it was not incorporated into the contract of employment executed between them.   

The Court further held that the Minister of Petroleum Resources as well as the NUPRC has 

the power to impose penalty for violations of the provisions of the Guidelines relying on the 

provisions of the Interpretation Act and particularly Section 297 of the PIA, which prescribes 

penalties. The Court concluded by stating that SPDC is obligated to seek and obtain the 

approval of the Minister of Petroleum before release of any of its staff. SPDC’s case was thus 

dismissed and the court further held that SPDC was bound to comply with the directive to 

recall and reinstate Mrs. Olanitori, and also pay the fine of $250, 000 imposed on it.

Effect of the Decision
Prior to the decision of the court in this case, the position of the law as established in a 

number of cases including PENGASSAN v Chevron (Supra), Mr. Michael Smith Atoe v.  

Petrofac Energy Services Nig. Ltd (NICN/LA/506/2015) delivered on 6th of June 2019 and 

Raphael Obasogie v. Addax Petroleum (NICN/LA/257/2013) delivered on the 4th of December 

2018, was that the Guidelines were invalid and extraneous to the employment contracts 

between parties. Organizations in the oil and gas sector did not therefore need to seek and 

obtain the consent of the Minister of Petroleum to release any of its staff. 

Unless and until an appellate court overturns the instant case, it is a judicial precedent that 

can be relied upon with respect to the validity of the Guidelines. Any organization that 

therefore breaches the provisions of the Guidelines, and does not seek the consent and 

approval of the Minister of Petroleum Resources before releasing its staff may be exposed to 

fines under the Guidelines and the PIA.

Our Feedback
The NICN has increasingly by its decisions practised activism in the labour space. This has 

earned it a reputation as a pro-employee court. For example and most notably, the Court has 

long moved away from the principle of law that relies on only the contract of employment 

between an employer and an employee as the guiding document to regulate the relationship 

between them and has applied international conventions and protocols to the effect that 

organizations must give a good reason for the termination of the employment of its 

employees³. The Court admitted it in this instant case when it stated: “Nigeria may not have 

ratified the International Labour Organisation (ILO) Termination of Employment Convention, 

1982 (No. 158), the Convention that promotes security of employment globally. And I must 

acknowledge that ILO standards, that is, Conventions, Recommendations and Codes of 

Practice, whether ratified or not, “not only reflect a certain universal wisdom, they also enjoy 

a social legitimacy that would seem hard to challenge” — Arturo Bronstein – “The Role of the 

International Labour Office in the Framing of National Labour Law” [2005] 26 Comparative 

Labor Law & Policy Journal 339 at page 346. The Guidelines, as legislation, are Nigeria's 

response to ILO Convention No. 158 in the oil and gas industry. The Guidelines represent 

government policy that seeks security of employment of Nigerian nationals employed in the oil 

and gas industry. It is not a document that should be dismissed with a wave of the hand. In 

stating that Nigerian nationals employed in the oil and gas industry cannot be removed by 

involuntary retirement, dismissal, termination, redundancy or on medical grounds without the 

prior approval of the Minister of Petroleum Resources, the Guidelines have evinced a 

government policy meant to  safeguard the interests of Nigerian nationals employed in the oil 

and gas industry. This policy deserves support. It should not be that it is the courts that are 

shooting it down…”

Our view  on the decision of the court is as follows:

On the applicability of the PIA
We agree that the cause of action in the instant case is the fine imposed on SPDC by NUPRC 

on 28th of January 2022. The PIA was the extant law on the 28th of January 2022. However, 

we do not believe it is that simple and or narrow in this instant case. The fine issued was in 

respect of an act (the termination of the employment of Mrs. Olanitori without the consent of 

the Minister) which occurred on the 2nd of June 2021. The PIA was not yet in effect when this 

alleged infracting act was done. In the circumstances of this case, we believe the court should 

have looked beyond the date of the issuance of the fine to the date of the act, which gave rise 

to the fine to determine which statute should apply. 

We believe that, as legislations do not have retroactive effect4, the law at the time of imposing 

the fine cannot be the applicable law when it was not in existence at the time of the alleged 

infracting act. We therefore believe the cause of action arose on the 2nd of June 2021 when 

Mrs. Olanitori’s employment was terminated, as that is the root cause of the fine. We therefore 

believe the provisions of the Petroleum Act should have been applied by the court, which 

would have most likely led to the same decision reached by the same court in PENGASSAN v 

Chevron referred to above.

On the validity of the Guidelines and Regulations under the PIA
In addition to the above, we further believe that Section 317 (2) of the PIA cannot cloak validity 

on Regulations and or Guidelines that were invalidly made or issued under the Petroleum Act. 

When the provision saved “all rules, orders, notices or other subsidiary legislation made under 

the Petroleum Act…” there is a presumption of validity and regularity of such rules, orders, 

notices or other subsidiary legislation. It would therefore not apply in respect of Guidelines 

and or Regulations that have been found by judicial authorities to be invalidly issued.

It is interesting to note that the Court did not overturn the decision in the case of PENGASSAN 

v Chevron but distinguished it based on the applicability of the PIA vis-à-vis the Petroleum 

Act. If the principle of law as held in PENGASSAN v Chevron is that Section 9 of the Petroleum 

Act from where the Minister of Petroleum Resources had derived his powers to issue the 

Regulations did not contemplate regulation of private employment contracts and the Minister 

had acted ultra vires his powers in doing so; and consequently the issuance of the Guidelines 

by the DPR pursuant to the Regulations is invalid, is still valid and subsisting, it is

our firm belief that the invalidity cannot be cured under Section 317 (2) of the PIA as that would 

amount to putting something on nothing and expecting it to stand.

Does the PIA now empower the NUPRC to make regulations to govern 
employment matters?
There is no doubt that both the Minister of Petroleum Resources and the NUPRC are cloaked 

with wide regulatory powers under the PIA including the making and enforcing of Regulations. 

Section 3 (1) (a) empowers the Minister to “formulate, monitor and administer government 

policy in the petroleum industry.” The NUPRC has the duty under Section 6 of the PIA and is 

empowered under Section 10(a) to ensure compliance with all applicable laws and regulations; 

and ensure the implementation of the national policies for upstream petroleum operations. 

The NUPRC is specifically empowered under Section 10 (f) to “issue guidelines in accordance 

with the provisions of this Act or any regulation in respect of upstream petroleum operations.” 

Are these powers however all-encompassing to include every subject matter without 

restrictions?

The NICN, in the case of PENGASSAN v Chevron had relied on the Supreme Court authorities 

of S.P.D.C.N Ltd v. Nwawka5 and Chukwuma v. S.P.D.C.N Ltd6 to uphold the principle of sanctity 

of contracts to the effect that directives of the DPR cannot affect the contractual relationship 

of parties. The Apex Court had in these cases refused to enforce extraneous agreements and 

policy statements not incorporated into the employment contract. We believe that the 

principles of law enunciated in these cases have not been overturned or invalidated in any 

way by the PIA. Subsidiary legislations, being made pursuant to the authority derived from the 

principal statute7, derives its efficacy from the principal statute and is thus complementary to 

it. It cannot exceed the powers or provisions of the substantive statute. The exercise of 

powers by either the Minister of Petroleum Resources or the NUPRC must be in consonance 

with and to the extent permitted by the enabling Act. Regulations or Guidelines issued 

pursuant to the PIA must be to effect the purposes of the PIA. The objectives of the Act, the 

Minister and the NUPRC are extensively provided for in the PIA. The powers granted under 

the Act are to give effect to these objectives. There is no provision of the PIA that seeks to 

regulate the private employment of Nigerians in the oil and gas industry. We therefore believe 

that the position of the NICN that the Petroleum Act does not empower the Minister to 

regulate employment relations between employers and employees in the oil and gas industry 

as held in PENGASSAN v Chevron does not change under the PIA.

The Appropriate Forum
Our final thoughts on this suit relates to the appropriate judicial forum to determine the 

substance of the issues raised in the suit. Unlike most cases referred to in the suit and in this 

newsletter, the instant suit did not seek the interpretation of an employer-employee 

contractual relationship but strictly the powers of the Minister of Petroleum Resources and 

particularly the NUPRC to issue the fine for alleged infraction of the Guidelines. This does not 

fall within the jurisdiction of the NICN as provided under Section 254 (c) of the Constitution. 

Being a civil cause or action seeking declarations affecting the validity of a decision by an 

agency of the Federal Government, the Federal High Court is the court vested with the 

appropriate jurisdiction to determine the suit pursuant to Section 251 (1)  (r) of the Constitution.

Conclusion
The NICN has by its decision in the instant case mandated compliance with the provisions of 

the Guidelines for the Release of Staff in the Nigerian Oil and Gas Industry 2019 made 

pursuant to Regulation 15(a) of the Petroleum (Drilling and Production)(Amendment) 

Regulations 1988 to the effect that any holder of an oil or petroleum mining lease, licence or 

permit, or employers in the oil and gas industry must obtain the prior approval of the Minister 

of Petroleum Resources before determining the contract of employment of a Nigerian staff 

where such determination is by way of involuntary retirement, dismissal, termination, 

redundancy or release on medical grounds. The Guidelines further require employers to notify 

the Minister where a worker dies, resigns, abandons his or her duty post or voluntarily retires. 

We believe we are yet to hear the end of this suit. It is however advisable to comply with the 

said provisions unless and until the decision of the court is overturned on appeal.
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where such determination is by way of involuntary retirement, dismissal, termination, 

redundancy or release on medical grounds. The Guidelines further require employers to notify 

the Minister where a worker dies, resigns, abandons his or her duty post or voluntarily retires. 

We believe we are yet to hear the end of this suit. It is however advisable to comply with the 

said provisions unless and until the decision of the court is overturned on appeal.
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between private persons when the said Guidelines were not incorporated into the 

contract of employment executed by them.

Summary of Judicial Decision

On the applicability and effect of the Petroleum Industry Act (PIA) 2021
The Claimant based his arguments on the provisions of the erstwhile Petroleum Act. The 

Claimant relied on the previously decided case of PENGASSAN & 3 Ors v Chevron Nigeria 

Limited (NICN/LA/411/2020) delivered on the 26th of February 2021 to argue that the 

provisions of the Regulations, demanding that prior consent of the Minister of Petroleum 

Resources, through the DPR (now NUPRC) be obtained before any staff in the oil and gas 

industry is released is null and void. The position as stated in that case is that the Minister is 

not empowered under the Petroleum Act to regulate and introduce term into private contracts 

of employment.

The Honourable Court, coram Hon. Justice Kanyip PhD who is also President of the Court 

however rejected the arguments of the Claimant on the applicability of the Petroleum Act and 

therefore the bindingness of the case of PENGASSAN v. Chevron to the instant case. The 

court found that the cause of action in the instant case was the fine of US$250,000.00 

imposed on SPDC in January 2022 by which time the Petroleum Industry Act (PIA) 2021 was 

the extant law and therefore the applicable law to the case.

The Validity of the Guidelines for the Release of Staff in the Nigerian Oil and 
Gas Industry 2019 under the PIA 2021
Having held that the PIA was the applicable law to apply in the case, the Court further held 

that the Guidelines for the Release of Staff in the Nigerian Oil and Gas Industry 2019 made 

pursuant to Regulation 15(a) of the Petroleum (Drilling and Production) (Amendment) 

Regulations 1988 was valid. The Court held that the combined provisions of Section 3 (1) (a)¹ 

and 317 (2)² of the PIA validated the Guidelines issued by the 2nd Defendant. Thus, the 

Guidelines can validly govern the employment relationship between SPDC and its employees 

even when it was not incorporated into the contract of employment executed between them.   

The Court further held that the Minister of Petroleum Resources as well as the NUPRC has 

the power to impose penalty for violations of the provisions of the Guidelines relying on the 

provisions of the Interpretation Act and particularly Section 297 of the PIA, which prescribes 

penalties. The Court concluded by stating that SPDC is obligated to seek and obtain the 

approval of the Minister of Petroleum before release of any of its staff. SPDC’s case was thus 

dismissed and the court further held that SPDC was bound to comply with the directive to 

recall and reinstate Mrs. Olanitori, and also pay the fine of $250, 000 imposed on it.

Effect of the Decision
Prior to the decision of the court in this case, the position of the law as established in a 

number of cases including PENGASSAN v Chevron (Supra), Mr. Michael Smith Atoe v.  

Petrofac Energy Services Nig. Ltd (NICN/LA/506/2015) delivered on 6th of June 2019 and 

Raphael Obasogie v. Addax Petroleum (NICN/LA/257/2013) delivered on the 4th of December 

2018, was that the Guidelines were invalid and extraneous to the employment contracts 

between parties. Organizations in the oil and gas sector did not therefore need to seek and 

obtain the consent of the Minister of Petroleum to release any of its staff. 

Unless and until an appellate court overturns the instant case, it is a judicial precedent that 

can be relied upon with respect to the validity of the Guidelines. Any organization that 

therefore breaches the provisions of the Guidelines, and does not seek the consent and 

approval of the Minister of Petroleum Resources before releasing its staff may be exposed to 

fines under the Guidelines and the PIA.

Our Feedback
The NICN has increasingly by its decisions practised activism in the labour space. This has 

earned it a reputation as a pro-employee court. For example and most notably, the Court has 

long moved away from the principle of law that relies on only the contract of employment 

between an employer and an employee as the guiding document to regulate the relationship 

between them and has applied international conventions and protocols to the effect that 

organizations must give a good reason for the termination of the employment of its 

employees³. The Court admitted it in this instant case when it stated: “Nigeria may not have 

ratified the International Labour Organisation (ILO) Termination of Employment Convention, 

1982 (No. 158), the Convention that promotes security of employment globally. And I must 

acknowledge that ILO standards, that is, Conventions, Recommendations and Codes of 

Practice, whether ratified or not, “not only reflect a certain universal wisdom, they also enjoy 

a social legitimacy that would seem hard to challenge” — Arturo Bronstein – “The Role of the 

International Labour Office in the Framing of National Labour Law” [2005] 26 Comparative 

Labor Law & Policy Journal 339 at page 346. The Guidelines, as legislation, are Nigeria's 

response to ILO Convention No. 158 in the oil and gas industry. The Guidelines represent 

government policy that seeks security of employment of Nigerian nationals employed in the oil 

and gas industry. It is not a document that should be dismissed with a wave of the hand. In 

stating that Nigerian nationals employed in the oil and gas industry cannot be removed by 

involuntary retirement, dismissal, termination, redundancy or on medical grounds without the 

prior approval of the Minister of Petroleum Resources, the Guidelines have evinced a 

government policy meant to  safeguard the interests of Nigerian nationals employed in the oil 

and gas industry. This policy deserves support. It should not be that it is the courts that are 

shooting it down…”

Our view  on the decision of the court is as follows:

On the applicability of the PIA
We agree that the cause of action in the instant case is the fine imposed on SPDC by NUPRC 

on 28th of January 2022. The PIA was the extant law on the 28th of January 2022. However, 

we do not believe it is that simple and or narrow in this instant case. The fine issued was in 

respect of an act (the termination of the employment of Mrs. Olanitori without the consent of 

the Minister) which occurred on the 2nd of June 2021. The PIA was not yet in effect when this 

alleged infracting act was done. In the circumstances of this case, we believe the court should 

have looked beyond the date of the issuance of the fine to the date of the act, which gave rise 

to the fine to determine which statute should apply. 

We believe that, as legislations do not have retroactive effect4, the law at the time of imposing 

the fine cannot be the applicable law when it was not in existence at the time of the alleged 

infracting act. We therefore believe the cause of action arose on the 2nd of June 2021 when 

Mrs. Olanitori’s employment was terminated, as that is the root cause of the fine. We therefore 

believe the provisions of the Petroleum Act should have been applied by the court, which 

would have most likely led to the same decision reached by the same court in PENGASSAN v 

Chevron referred to above.

On the validity of the Guidelines and Regulations under the PIA
In addition to the above, we further believe that Section 317 (2) of the PIA cannot cloak validity 

on Regulations and or Guidelines that were invalidly made or issued under the Petroleum Act. 

When the provision saved “all rules, orders, notices or other subsidiary legislation made under 

the Petroleum Act…” there is a presumption of validity and regularity of such rules, orders, 

notices or other subsidiary legislation. It would therefore not apply in respect of Guidelines 

and or Regulations that have been found by judicial authorities to be invalidly issued.

It is interesting to note that the Court did not overturn the decision in the case of PENGASSAN 

v Chevron but distinguished it based on the applicability of the PIA vis-à-vis the Petroleum 

Act. If the principle of law as held in PENGASSAN v Chevron is that Section 9 of the Petroleum 

Act from where the Minister of Petroleum Resources had derived his powers to issue the 

Regulations did not contemplate regulation of private employment contracts and the Minister 

had acted ultra vires his powers in doing so; and consequently the issuance of the Guidelines 

by the DPR pursuant to the Regulations is invalid, is still valid and subsisting, it is

our firm belief that the invalidity cannot be cured under Section 317 (2) of the PIA as that would 

amount to putting something on nothing and expecting it to stand.

Does the PIA now empower the NUPRC to make regulations to govern 
employment matters?
There is no doubt that both the Minister of Petroleum Resources and the NUPRC are cloaked 

with wide regulatory powers under the PIA including the making and enforcing of Regulations. 

Section 3 (1) (a) empowers the Minister to “formulate, monitor and administer government 

policy in the petroleum industry.” The NUPRC has the duty under Section 6 of the PIA and is 

empowered under Section 10(a) to ensure compliance with all applicable laws and regulations; 

and ensure the implementation of the national policies for upstream petroleum operations. 

The NUPRC is specifically empowered under Section 10 (f) to “issue guidelines in accordance 

with the provisions of this Act or any regulation in respect of upstream petroleum operations.” 

Are these powers however all-encompassing to include every subject matter without 

restrictions?

The NICN, in the case of PENGASSAN v Chevron had relied on the Supreme Court authorities 

of S.P.D.C.N Ltd v. Nwawka5 and Chukwuma v. S.P.D.C.N Ltd6 to uphold the principle of sanctity 

of contracts to the effect that directives of the DPR cannot affect the contractual relationship 

of parties. The Apex Court had in these cases refused to enforce extraneous agreements and 

policy statements not incorporated into the employment contract. We believe that the 

principles of law enunciated in these cases have not been overturned or invalidated in any 

way by the PIA. Subsidiary legislations, being made pursuant to the authority derived from the 

principal statute7, derives its efficacy from the principal statute and is thus complementary to 

it. It cannot exceed the powers or provisions of the substantive statute. The exercise of 

powers by either the Minister of Petroleum Resources or the NUPRC must be in consonance 

with and to the extent permitted by the enabling Act. Regulations or Guidelines issued 

pursuant to the PIA must be to effect the purposes of the PIA. The objectives of the Act, the 

Minister and the NUPRC are extensively provided for in the PIA. The powers granted under 

the Act are to give effect to these objectives. There is no provision of the PIA that seeks to 

regulate the private employment of Nigerians in the oil and gas industry. We therefore believe 

that the position of the NICN that the Petroleum Act does not empower the Minister to 

regulate employment relations between employers and employees in the oil and gas industry 

as held in PENGASSAN v Chevron does not change under the PIA.

The Appropriate Forum
Our final thoughts on this suit relates to the appropriate judicial forum to determine the 

substance of the issues raised in the suit. Unlike most cases referred to in the suit and in this 

newsletter, the instant suit did not seek the interpretation of an employer-employee 

contractual relationship but strictly the powers of the Minister of Petroleum Resources and 

particularly the NUPRC to issue the fine for alleged infraction of the Guidelines. This does not 

fall within the jurisdiction of the NICN as provided under Section 254 (c) of the Constitution. 

Being a civil cause or action seeking declarations affecting the validity of a decision by an 

agency of the Federal Government, the Federal High Court is the court vested with the 

appropriate jurisdiction to determine the suit pursuant to Section 251 (1)  (r) of the Constitution.

Conclusion
The NICN has by its decision in the instant case mandated compliance with the provisions of 

the Guidelines for the Release of Staff in the Nigerian Oil and Gas Industry 2019 made 

pursuant to Regulation 15(a) of the Petroleum (Drilling and Production)(Amendment) 

Regulations 1988 to the effect that any holder of an oil or petroleum mining lease, licence or 

permit, or employers in the oil and gas industry must obtain the prior approval of the Minister 

of Petroleum Resources before determining the contract of employment of a Nigerian staff 

1 It provides: “The Minister shall – formulate, monitor and administer government policy in the petroleum industry.”

2 
It provides: “All rules, orders, notices or other subsidiary legislation made under the Petroleum Act, the Petroleum Profits Tax Act, and the Deep Offshore and 

Inland Basin Production Sharing Contract Act shall continue to have effect as if made under the corresponding provisions of this Act.”
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where such determination is by way of involuntary retirement, dismissal, termination, 

redundancy or release on medical grounds. The Guidelines further require employers to notify 

the Minister where a worker dies, resigns, abandons his or her duty post or voluntarily retires. 

We believe we are yet to hear the end of this suit. It is however advisable to comply with the 

said provisions unless and until the decision of the court is overturned on appeal.



Dear Valued Partner,

2022 was an interesting year in the dispute resolution landscape in Nigeria. As the year 

comes to an end and organizations are making human personnel decisions, we believe it is 

important to highlight a decision of the National Industrial Court of Nigeria (NICN) delivered on  

the 28th of July 2022 to you. This decision particularly affects companies operating in the oil 

and gas industry.

In this newsletter, we would provide highlights of the facts, a summary of the judicial decision, 

the effect of the decision, our projection on its sustainability and our general feedback to you

Highlights of facts
Mrs. Gbenuade Joko Olanitori (‘Mrs. Olanitori’) was an employee of the Shell Petroleum 

Development Company of Nigeria Limited (SPDC) from 1st June 2008 until her employment 

was terminated on the 2nd of June 2021. Following her termination, Mrs. Olanitori petitioned 

the defunct Department of Petroleum Resources (DPR) now Nigerian Upstream Petroleum 

Regulation Commission (NUPRC) alleging that her termination violated the provisions of the 

Guidelines for the Release of Staff in the Nigerian Oil and Gas Industry 2019 (‘the Guidelines’) 

made pursuant to Regulation 15(a) of the Petroleum (Drilling and Production) (Amendment) 

Regulations 1988 (‘the Regulations’).

Based on Mrs. Olanitori’s petition, the DPR queried SPDC. SPDC’s position was that Mrs. 

Olanitori’s employment was properly terminated in accordance with her contract of 

employment and the Regulations were not applicable. The DPR, now NUPRC pursuant to the 

coming into effect of the Petroleum Industry Act (PIA) 2021 on the 16th day of August 2021, 

maintained that SPDC was in violation of the Guidelines and consequently fined SPDC 

US$250,000.00. SPDC thus instituted an action at the NICN against the Minister of Petroleum 

Resources as the first defendant and NUPRC as the second defendant to determine the 

following questions:

i. Whether the Regulations (Regulation 15(a)) pursuant to which the DPR issued the 

Guidelines is not ultra vires the power of the Minister by virtue of the provisions of Section 

9 of the Petroleum Act and therefore null, void and of no effect whatsoever.

ii. Whether the erstwhile DPR could validly issue the purported Guidelines on behalf of the 

Minister having regard to the provisions of section 12(1) of the Petroleum Act which 

expressly prohibits the Minister from delegating his powers to make orders and 

regulations to any other person or authority.

iii. Whether the purported Guidelines can validly govern the employment relationship 

between private persons when the said Guidelines were not incorporated into the 

contract of employment executed by them.

Summary of Judicial Decision

On the applicability and effect of the Petroleum Industry Act (PIA) 2021
The Claimant based his arguments on the provisions of the erstwhile Petroleum Act. The 

Claimant relied on the previously decided case of PENGASSAN & 3 Ors v Chevron Nigeria 

Limited (NICN/LA/411/2020) delivered on the 26th of February 2021 to argue that the 

provisions of the Regulations, demanding that prior consent of the Minister of Petroleum 

Resources, through the DPR (now NUPRC) be obtained before any staff in the oil and gas 

industry is released is null and void. The position as stated in that case is that the Minister is 

not empowered under the Petroleum Act to regulate and introduce term into private contracts 

of employment.

The Honourable Court, coram Hon. Justice Kanyip PhD who is also President of the Court 

however rejected the arguments of the Claimant on the applicability of the Petroleum Act and 

therefore the bindingness of the case of PENGASSAN v. Chevron to the instant case. The 

court found that the cause of action in the instant case was the fine of US$250,000.00 

imposed on SPDC in January 2022 by which time the Petroleum Industry Act (PIA) 2021 was 

the extant law and therefore the applicable law to the case.

The Validity of the Guidelines for the Release of Staff in the Nigerian Oil and 
Gas Industry 2019 under the PIA 2021
Having held that the PIA was the applicable law to apply in the case, the Court further held 

that the Guidelines for the Release of Staff in the Nigerian Oil and Gas Industry 2019 made 

pursuant to Regulation 15(a) of the Petroleum (Drilling and Production) (Amendment) 

Regulations 1988 was valid. The Court held that the combined provisions of Section 3 (1) (a)¹ 

and 317 (2)² of the PIA validated the Guidelines issued by the 2nd Defendant. Thus, the 

Guidelines can validly govern the employment relationship between SPDC and its employees 

even when it was not incorporated into the contract of employment executed between them.   

The Court further held that the Minister of Petroleum Resources as well as the NUPRC has 

the power to impose penalty for violations of the provisions of the Guidelines relying on the 

provisions of the Interpretation Act and particularly Section 297 of the PIA, which prescribes 

penalties. The Court concluded by stating that SPDC is obligated to seek and obtain the 

approval of the Minister of Petroleum before release of any of its staff. SPDC’s case was thus 

dismissed and the court further held that SPDC was bound to comply with the directive to 

recall and reinstate Mrs. Olanitori, and also pay the fine of $250, 000 imposed on it.

Effect of the Decision
Prior to the decision of the court in this case, the position of the law as established in a 

number of cases including PENGASSAN v Chevron (Supra), Mr. Michael Smith Atoe v.  

Petrofac Energy Services Nig. Ltd (NICN/LA/506/2015) delivered on 6th of June 2019 and 

Raphael Obasogie v. Addax Petroleum (NICN/LA/257/2013) delivered on the 4th of December 

2018, was that the Guidelines were invalid and extraneous to the employment contracts 

between parties. Organizations in the oil and gas sector did not therefore need to seek and 

obtain the consent of the Minister of Petroleum to release any of its staff. 

Unless and until an appellate court overturns the instant case, it is a judicial precedent that 

can be relied upon with respect to the validity of the Guidelines. Any organization that 

therefore breaches the provisions of the Guidelines, and does not seek the consent and 

approval of the Minister of Petroleum Resources before releasing its staff may be exposed to 

fines under the Guidelines and the PIA.

Our Feedback
The NICN has increasingly by its decisions practised activism in the labour space. This has 

earned it a reputation as a pro-employee court. For example and most notably, the Court has 

long moved away from the principle of law that relies on only the contract of employment 

between an employer and an employee as the guiding document to regulate the relationship 

between them and has applied international conventions and protocols to the effect that 

organizations must give a good reason for the termination of the employment of its 

employees³. The Court admitted it in this instant case when it stated: “Nigeria may not have 

ratified the International Labour Organisation (ILO) Termination of Employment Convention, 

1982 (No. 158), the Convention that promotes security of employment globally. And I must 

acknowledge that ILO standards, that is, Conventions, Recommendations and Codes of 

Practice, whether ratified or not, “not only reflect a certain universal wisdom, they also enjoy 

a social legitimacy that would seem hard to challenge” — Arturo Bronstein – “The Role of the 

International Labour Office in the Framing of National Labour Law” [2005] 26 Comparative 

Labor Law & Policy Journal 339 at page 346. The Guidelines, as legislation, are Nigeria's 

response to ILO Convention No. 158 in the oil and gas industry. The Guidelines represent 

government policy that seeks security of employment of Nigerian nationals employed in the oil 

and gas industry. It is not a document that should be dismissed with a wave of the hand. In 

stating that Nigerian nationals employed in the oil and gas industry cannot be removed by 

involuntary retirement, dismissal, termination, redundancy or on medical grounds without the 

prior approval of the Minister of Petroleum Resources, the Guidelines have evinced a 

government policy meant to  safeguard the interests of Nigerian nationals employed in the oil 

and gas industry. This policy deserves support. It should not be that it is the courts that are 

shooting it down…”

Our view  on the decision of the court is as follows:

On the applicability of the PIA
We agree that the cause of action in the instant case is the fine imposed on SPDC by NUPRC 

on 28th of January 2022. The PIA was the extant law on the 28th of January 2022. However, 

we do not believe it is that simple and or narrow in this instant case. The fine issued was in 

respect of an act (the termination of the employment of Mrs. Olanitori without the consent of 

the Minister) which occurred on the 2nd of June 2021. The PIA was not yet in effect when this 

alleged infracting act was done. In the circumstances of this case, we believe the court should 

have looked beyond the date of the issuance of the fine to the date of the act, which gave rise 

to the fine to determine which statute should apply. 

We believe that, as legislations do not have retroactive effect4, the law at the time of imposing 

the fine cannot be the applicable law when it was not in existence at the time of the alleged 

infracting act. We therefore believe the cause of action arose on the 2nd of June 2021 when 

Mrs. Olanitori’s employment was terminated, as that is the root cause of the fine. We therefore 

believe the provisions of the Petroleum Act should have been applied by the court, which 

would have most likely led to the same decision reached by the same court in PENGASSAN v 

Chevron referred to above.

On the validity of the Guidelines and Regulations under the PIA
In addition to the above, we further believe that Section 317 (2) of the PIA cannot cloak validity 

on Regulations and or Guidelines that were invalidly made or issued under the Petroleum Act. 

When the provision saved “all rules, orders, notices or other subsidiary legislation made under 

the Petroleum Act…” there is a presumption of validity and regularity of such rules, orders, 

notices or other subsidiary legislation. It would therefore not apply in respect of Guidelines 

and or Regulations that have been found by judicial authorities to be invalidly issued.

It is interesting to note that the Court did not overturn the decision in the case of PENGASSAN 

v Chevron but distinguished it based on the applicability of the PIA vis-à-vis the Petroleum 

Act. If the principle of law as held in PENGASSAN v Chevron is that Section 9 of the Petroleum 

Act from where the Minister of Petroleum Resources had derived his powers to issue the 

Regulations did not contemplate regulation of private employment contracts and the Minister 

had acted ultra vires his powers in doing so; and consequently the issuance of the Guidelines 

by the DPR pursuant to the Regulations is invalid, is still valid and subsisting, it is

our firm belief that the invalidity cannot be cured under Section 317 (2) of the PIA as that would 

amount to putting something on nothing and expecting it to stand.

Does the PIA now empower the NUPRC to make regulations to govern 
employment matters?
There is no doubt that both the Minister of Petroleum Resources and the NUPRC are cloaked 

with wide regulatory powers under the PIA including the making and enforcing of Regulations. 

Section 3 (1) (a) empowers the Minister to “formulate, monitor and administer government 

policy in the petroleum industry.” The NUPRC has the duty under Section 6 of the PIA and is 

empowered under Section 10(a) to ensure compliance with all applicable laws and regulations; 

and ensure the implementation of the national policies for upstream petroleum operations. 

The NUPRC is specifically empowered under Section 10 (f) to “issue guidelines in accordance 

with the provisions of this Act or any regulation in respect of upstream petroleum operations.” 

Are these powers however all-encompassing to include every subject matter without 

restrictions?

The NICN, in the case of PENGASSAN v Chevron had relied on the Supreme Court authorities 

of S.P.D.C.N Ltd v. Nwawka5 and Chukwuma v. S.P.D.C.N Ltd6 to uphold the principle of sanctity 

of contracts to the effect that directives of the DPR cannot affect the contractual relationship 

of parties. The Apex Court had in these cases refused to enforce extraneous agreements and 

policy statements not incorporated into the employment contract. We believe that the 

principles of law enunciated in these cases have not been overturned or invalidated in any 

way by the PIA. Subsidiary legislations, being made pursuant to the authority derived from the 

principal statute7, derives its efficacy from the principal statute and is thus complementary to 

it. It cannot exceed the powers or provisions of the substantive statute. The exercise of 

powers by either the Minister of Petroleum Resources or the NUPRC must be in consonance 

with and to the extent permitted by the enabling Act. Regulations or Guidelines issued 

pursuant to the PIA must be to effect the purposes of the PIA. The objectives of the Act, the 

Minister and the NUPRC are extensively provided for in the PIA. The powers granted under 

the Act are to give effect to these objectives. There is no provision of the PIA that seeks to 

regulate the private employment of Nigerians in the oil and gas industry. We therefore believe 

that the position of the NICN that the Petroleum Act does not empower the Minister to 

regulate employment relations between employers and employees in the oil and gas industry 

as held in PENGASSAN v Chevron does not change under the PIA.

The Appropriate Forum
Our final thoughts on this suit relates to the appropriate judicial forum to determine the 

substance of the issues raised in the suit. Unlike most cases referred to in the suit and in this 

newsletter, the instant suit did not seek the interpretation of an employer-employee 

contractual relationship but strictly the powers of the Minister of Petroleum Resources and 

particularly the NUPRC to issue the fine for alleged infraction of the Guidelines. This does not 

fall within the jurisdiction of the NICN as provided under Section 254 (c) of the Constitution. 

Being a civil cause or action seeking declarations affecting the validity of a decision by an 

agency of the Federal Government, the Federal High Court is the court vested with the 

appropriate jurisdiction to determine the suit pursuant to Section 251 (1)  (r) of the Constitution.

Conclusion
The NICN has by its decision in the instant case mandated compliance with the provisions of 

the Guidelines for the Release of Staff in the Nigerian Oil and Gas Industry 2019 made 

pursuant to Regulation 15(a) of the Petroleum (Drilling and Production)(Amendment) 

Regulations 1988 to the effect that any holder of an oil or petroleum mining lease, licence or 

permit, or employers in the oil and gas industry must obtain the prior approval of the Minister 

of Petroleum Resources before determining the contract of employment of a Nigerian staff 

3 
See Duru v. Skye Bank (2015) 59 NLLR (Part 207) 608 at 687-704 and Aloysuis v. Diamond Bank Plc (2015) 58 NLLR 92.
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where such determination is by way of involuntary retirement, dismissal, termination, 

redundancy or release on medical grounds. The Guidelines further require employers to notify 

the Minister where a worker dies, resigns, abandons his or her duty post or voluntarily retires. 

We believe we are yet to hear the end of this suit. It is however advisable to comply with the 

said provisions unless and until the decision of the court is overturned on appeal.



Dear Valued Partner,

2022 was an interesting year in the dispute resolution landscape in Nigeria. As the year 

comes to an end and organizations are making human personnel decisions, we believe it is 

important to highlight a decision of the National Industrial Court of Nigeria (NICN) delivered on  

the 28th of July 2022 to you. This decision particularly affects companies operating in the oil 

and gas industry.

In this newsletter, we would provide highlights of the facts, a summary of the judicial decision, 

the effect of the decision, our projection on its sustainability and our general feedback to you

Highlights of facts
Mrs. Gbenuade Joko Olanitori (‘Mrs. Olanitori’) was an employee of the Shell Petroleum 

Development Company of Nigeria Limited (SPDC) from 1st June 2008 until her employment 

was terminated on the 2nd of June 2021. Following her termination, Mrs. Olanitori petitioned 

the defunct Department of Petroleum Resources (DPR) now Nigerian Upstream Petroleum 

Regulation Commission (NUPRC) alleging that her termination violated the provisions of the 

Guidelines for the Release of Staff in the Nigerian Oil and Gas Industry 2019 (‘the Guidelines’) 

made pursuant to Regulation 15(a) of the Petroleum (Drilling and Production) (Amendment) 

Regulations 1988 (‘the Regulations’).

Based on Mrs. Olanitori’s petition, the DPR queried SPDC. SPDC’s position was that Mrs. 

Olanitori’s employment was properly terminated in accordance with her contract of 

employment and the Regulations were not applicable. The DPR, now NUPRC pursuant to the 

coming into effect of the Petroleum Industry Act (PIA) 2021 on the 16th day of August 2021, 

maintained that SPDC was in violation of the Guidelines and consequently fined SPDC 

US$250,000.00. SPDC thus instituted an action at the NICN against the Minister of Petroleum 

Resources as the first defendant and NUPRC as the second defendant to determine the 

following questions:

i. Whether the Regulations (Regulation 15(a)) pursuant to which the DPR issued the 

Guidelines is not ultra vires the power of the Minister by virtue of the provisions of Section 

9 of the Petroleum Act and therefore null, void and of no effect whatsoever.

ii. Whether the erstwhile DPR could validly issue the purported Guidelines on behalf of the 

Minister having regard to the provisions of section 12(1) of the Petroleum Act which 

expressly prohibits the Minister from delegating his powers to make orders and 

regulations to any other person or authority.

iii. Whether the purported Guidelines can validly govern the employment relationship 

between private persons when the said Guidelines were not incorporated into the 

contract of employment executed by them.

Summary of Judicial Decision

On the applicability and effect of the Petroleum Industry Act (PIA) 2021
The Claimant based his arguments on the provisions of the erstwhile Petroleum Act. The 

Claimant relied on the previously decided case of PENGASSAN & 3 Ors v Chevron Nigeria 

Limited (NICN/LA/411/2020) delivered on the 26th of February 2021 to argue that the 

provisions of the Regulations, demanding that prior consent of the Minister of Petroleum 

Resources, through the DPR (now NUPRC) be obtained before any staff in the oil and gas 

industry is released is null and void. The position as stated in that case is that the Minister is 

not empowered under the Petroleum Act to regulate and introduce term into private contracts 

of employment.

The Honourable Court, coram Hon. Justice Kanyip PhD who is also President of the Court 

however rejected the arguments of the Claimant on the applicability of the Petroleum Act and 

therefore the bindingness of the case of PENGASSAN v. Chevron to the instant case. The 

court found that the cause of action in the instant case was the fine of US$250,000.00 

imposed on SPDC in January 2022 by which time the Petroleum Industry Act (PIA) 2021 was 

the extant law and therefore the applicable law to the case.

The Validity of the Guidelines for the Release of Staff in the Nigerian Oil and 
Gas Industry 2019 under the PIA 2021
Having held that the PIA was the applicable law to apply in the case, the Court further held 

that the Guidelines for the Release of Staff in the Nigerian Oil and Gas Industry 2019 made 

pursuant to Regulation 15(a) of the Petroleum (Drilling and Production) (Amendment) 

Regulations 1988 was valid. The Court held that the combined provisions of Section 3 (1) (a)¹ 

and 317 (2)² of the PIA validated the Guidelines issued by the 2nd Defendant. Thus, the 

Guidelines can validly govern the employment relationship between SPDC and its employees 

even when it was not incorporated into the contract of employment executed between them.   

The Court further held that the Minister of Petroleum Resources as well as the NUPRC has 

the power to impose penalty for violations of the provisions of the Guidelines relying on the 

provisions of the Interpretation Act and particularly Section 297 of the PIA, which prescribes 

penalties. The Court concluded by stating that SPDC is obligated to seek and obtain the 

approval of the Minister of Petroleum before release of any of its staff. SPDC’s case was thus 

dismissed and the court further held that SPDC was bound to comply with the directive to 

recall and reinstate Mrs. Olanitori, and also pay the fine of $250, 000 imposed on it.

Effect of the Decision
Prior to the decision of the court in this case, the position of the law as established in a 

number of cases including PENGASSAN v Chevron (Supra), Mr. Michael Smith Atoe v.  

Petrofac Energy Services Nig. Ltd (NICN/LA/506/2015) delivered on 6th of June 2019 and 

Raphael Obasogie v. Addax Petroleum (NICN/LA/257/2013) delivered on the 4th of December 

2018, was that the Guidelines were invalid and extraneous to the employment contracts 

between parties. Organizations in the oil and gas sector did not therefore need to seek and 

obtain the consent of the Minister of Petroleum to release any of its staff. 

Unless and until an appellate court overturns the instant case, it is a judicial precedent that 

can be relied upon with respect to the validity of the Guidelines. Any organization that 

therefore breaches the provisions of the Guidelines, and does not seek the consent and 

approval of the Minister of Petroleum Resources before releasing its staff may be exposed to 

fines under the Guidelines and the PIA.

Our Feedback
The NICN has increasingly by its decisions practised activism in the labour space. This has 

earned it a reputation as a pro-employee court. For example and most notably, the Court has 

long moved away from the principle of law that relies on only the contract of employment 

between an employer and an employee as the guiding document to regulate the relationship 

between them and has applied international conventions and protocols to the effect that 

organizations must give a good reason for the termination of the employment of its 

employees³. The Court admitted it in this instant case when it stated: “Nigeria may not have 

ratified the International Labour Organisation (ILO) Termination of Employment Convention, 

1982 (No. 158), the Convention that promotes security of employment globally. And I must 

acknowledge that ILO standards, that is, Conventions, Recommendations and Codes of 

Practice, whether ratified or not, “not only reflect a certain universal wisdom, they also enjoy 

a social legitimacy that would seem hard to challenge” — Arturo Bronstein – “The Role of the 

International Labour Office in the Framing of National Labour Law” [2005] 26 Comparative 

Labor Law & Policy Journal 339 at page 346. The Guidelines, as legislation, are Nigeria's 

response to ILO Convention No. 158 in the oil and gas industry. The Guidelines represent 

government policy that seeks security of employment of Nigerian nationals employed in the oil 

and gas industry. It is not a document that should be dismissed with a wave of the hand. In 

stating that Nigerian nationals employed in the oil and gas industry cannot be removed by 

involuntary retirement, dismissal, termination, redundancy or on medical grounds without the 

prior approval of the Minister of Petroleum Resources, the Guidelines have evinced a 

government policy meant to  safeguard the interests of Nigerian nationals employed in the oil 

and gas industry. This policy deserves support. It should not be that it is the courts that are 

shooting it down…”

Our view  on the decision of the court is as follows:

On the applicability of the PIA
We agree that the cause of action in the instant case is the fine imposed on SPDC by NUPRC 

on 28th of January 2022. The PIA was the extant law on the 28th of January 2022. However, 

we do not believe it is that simple and or narrow in this instant case. The fine issued was in 

respect of an act (the termination of the employment of Mrs. Olanitori without the consent of 

the Minister) which occurred on the 2nd of June 2021. The PIA was not yet in effect when this 

alleged infracting act was done. In the circumstances of this case, we believe the court should 

have looked beyond the date of the issuance of the fine to the date of the act, which gave rise 

to the fine to determine which statute should apply. 

We believe that, as legislations do not have retroactive effect4, the law at the time of imposing 

the fine cannot be the applicable law when it was not in existence at the time of the alleged 

infracting act. We therefore believe the cause of action arose on the 2nd of June 2021 when 

Mrs. Olanitori’s employment was terminated, as that is the root cause of the fine. We therefore 

believe the provisions of the Petroleum Act should have been applied by the court, which 

would have most likely led to the same decision reached by the same court in PENGASSAN v 

Chevron referred to above.

On the validity of the Guidelines and Regulations under the PIA
In addition to the above, we further believe that Section 317 (2) of the PIA cannot cloak validity 

on Regulations and or Guidelines that were invalidly made or issued under the Petroleum Act. 

When the provision saved “all rules, orders, notices or other subsidiary legislation made under 

the Petroleum Act…” there is a presumption of validity and regularity of such rules, orders, 

notices or other subsidiary legislation. It would therefore not apply in respect of Guidelines 

and or Regulations that have been found by judicial authorities to be invalidly issued.

It is interesting to note that the Court did not overturn the decision in the case of PENGASSAN 

v Chevron but distinguished it based on the applicability of the PIA vis-à-vis the Petroleum 

Act. If the principle of law as held in PENGASSAN v Chevron is that Section 9 of the Petroleum 

Act from where the Minister of Petroleum Resources had derived his powers to issue the 

Regulations did not contemplate regulation of private employment contracts and the Minister 

had acted ultra vires his powers in doing so; and consequently the issuance of the Guidelines 

by the DPR pursuant to the Regulations is invalid, is still valid and subsisting, it is

our firm belief that the invalidity cannot be cured under Section 317 (2) of the PIA as that would 

amount to putting something on nothing and expecting it to stand.

Does the PIA now empower the NUPRC to make regulations to govern 
employment matters?
There is no doubt that both the Minister of Petroleum Resources and the NUPRC are cloaked 

with wide regulatory powers under the PIA including the making and enforcing of Regulations. 

Section 3 (1) (a) empowers the Minister to “formulate, monitor and administer government 

policy in the petroleum industry.” The NUPRC has the duty under Section 6 of the PIA and is 

empowered under Section 10(a) to ensure compliance with all applicable laws and regulations; 

and ensure the implementation of the national policies for upstream petroleum operations. 

The NUPRC is specifically empowered under Section 10 (f) to “issue guidelines in accordance 

with the provisions of this Act or any regulation in respect of upstream petroleum operations.” 

Are these powers however all-encompassing to include every subject matter without 

restrictions?

The NICN, in the case of PENGASSAN v Chevron had relied on the Supreme Court authorities 

of S.P.D.C.N Ltd v. Nwawka5 and Chukwuma v. S.P.D.C.N Ltd6 to uphold the principle of sanctity 

of contracts to the effect that directives of the DPR cannot affect the contractual relationship 

of parties. The Apex Court had in these cases refused to enforce extraneous agreements and 

policy statements not incorporated into the employment contract. We believe that the 

principles of law enunciated in these cases have not been overturned or invalidated in any 

way by the PIA. Subsidiary legislations, being made pursuant to the authority derived from the 

principal statute7, derives its efficacy from the principal statute and is thus complementary to 

it. It cannot exceed the powers or provisions of the substantive statute. The exercise of 

powers by either the Minister of Petroleum Resources or the NUPRC must be in consonance 

with and to the extent permitted by the enabling Act. Regulations or Guidelines issued 

pursuant to the PIA must be to effect the purposes of the PIA. The objectives of the Act, the 

Minister and the NUPRC are extensively provided for in the PIA. The powers granted under 

the Act are to give effect to these objectives. There is no provision of the PIA that seeks to 

regulate the private employment of Nigerians in the oil and gas industry. We therefore believe 

that the position of the NICN that the Petroleum Act does not empower the Minister to 

regulate employment relations between employers and employees in the oil and gas industry 

as held in PENGASSAN v Chevron does not change under the PIA.

The Appropriate Forum
Our final thoughts on this suit relates to the appropriate judicial forum to determine the 

substance of the issues raised in the suit. Unlike most cases referred to in the suit and in this 

newsletter, the instant suit did not seek the interpretation of an employer-employee 

contractual relationship but strictly the powers of the Minister of Petroleum Resources and 

particularly the NUPRC to issue the fine for alleged infraction of the Guidelines. This does not 

fall within the jurisdiction of the NICN as provided under Section 254 (c) of the Constitution. 

Being a civil cause or action seeking declarations affecting the validity of a decision by an 

agency of the Federal Government, the Federal High Court is the court vested with the 

appropriate jurisdiction to determine the suit pursuant to Section 251 (1)  (r) of the Constitution.

Conclusion
The NICN has by its decision in the instant case mandated compliance with the provisions of 

the Guidelines for the Release of Staff in the Nigerian Oil and Gas Industry 2019 made 

pursuant to Regulation 15(a) of the Petroleum (Drilling and Production)(Amendment) 

Regulations 1988 to the effect that any holder of an oil or petroleum mining lease, licence or 

permit, or employers in the oil and gas industry must obtain the prior approval of the Minister 

of Petroleum Resources before determining the contract of employment of a Nigerian staff 

4 
See Orthopedic Hospital Management Board v. Garba [2002] 12 NWLR (Part 788) 538; Gold Mark v. Ibafon Co Ltd [2012] 10 NWLR (Part 

1308) 291
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where such determination is by way of involuntary retirement, dismissal, termination, 

redundancy or release on medical grounds. The Guidelines further require employers to notify 

the Minister where a worker dies, resigns, abandons his or her duty post or voluntarily retires. 

We believe we are yet to hear the end of this suit. It is however advisable to comply with the 

said provisions unless and until the decision of the court is overturned on appeal.



Dear Valued Partner,

2022 was an interesting year in the dispute resolution landscape in Nigeria. As the year 

comes to an end and organizations are making human personnel decisions, we believe it is 

important to highlight a decision of the National Industrial Court of Nigeria (NICN) delivered on  

the 28th of July 2022 to you. This decision particularly affects companies operating in the oil 

and gas industry.

In this newsletter, we would provide highlights of the facts, a summary of the judicial decision, 

the effect of the decision, our projection on its sustainability and our general feedback to you

Highlights of facts
Mrs. Gbenuade Joko Olanitori (‘Mrs. Olanitori’) was an employee of the Shell Petroleum 

Development Company of Nigeria Limited (SPDC) from 1st June 2008 until her employment 

was terminated on the 2nd of June 2021. Following her termination, Mrs. Olanitori petitioned 

the defunct Department of Petroleum Resources (DPR) now Nigerian Upstream Petroleum 

Regulation Commission (NUPRC) alleging that her termination violated the provisions of the 

Guidelines for the Release of Staff in the Nigerian Oil and Gas Industry 2019 (‘the Guidelines’) 

made pursuant to Regulation 15(a) of the Petroleum (Drilling and Production) (Amendment) 

Regulations 1988 (‘the Regulations’).

Based on Mrs. Olanitori’s petition, the DPR queried SPDC. SPDC’s position was that Mrs. 

Olanitori’s employment was properly terminated in accordance with her contract of 

employment and the Regulations were not applicable. The DPR, now NUPRC pursuant to the 

coming into effect of the Petroleum Industry Act (PIA) 2021 on the 16th day of August 2021, 

maintained that SPDC was in violation of the Guidelines and consequently fined SPDC 

US$250,000.00. SPDC thus instituted an action at the NICN against the Minister of Petroleum 

Resources as the first defendant and NUPRC as the second defendant to determine the 

following questions:

i. Whether the Regulations (Regulation 15(a)) pursuant to which the DPR issued the 

Guidelines is not ultra vires the power of the Minister by virtue of the provisions of Section 

9 of the Petroleum Act and therefore null, void and of no effect whatsoever.

ii. Whether the erstwhile DPR could validly issue the purported Guidelines on behalf of the 

Minister having regard to the provisions of section 12(1) of the Petroleum Act which 

expressly prohibits the Minister from delegating his powers to make orders and 

regulations to any other person or authority.

iii. Whether the purported Guidelines can validly govern the employment relationship 

between private persons when the said Guidelines were not incorporated into the 

contract of employment executed by them.

Summary of Judicial Decision

On the applicability and effect of the Petroleum Industry Act (PIA) 2021
The Claimant based his arguments on the provisions of the erstwhile Petroleum Act. The 

Claimant relied on the previously decided case of PENGASSAN & 3 Ors v Chevron Nigeria 

Limited (NICN/LA/411/2020) delivered on the 26th of February 2021 to argue that the 

provisions of the Regulations, demanding that prior consent of the Minister of Petroleum 

Resources, through the DPR (now NUPRC) be obtained before any staff in the oil and gas 

industry is released is null and void. The position as stated in that case is that the Minister is 

not empowered under the Petroleum Act to regulate and introduce term into private contracts 

of employment.

The Honourable Court, coram Hon. Justice Kanyip PhD who is also President of the Court 

however rejected the arguments of the Claimant on the applicability of the Petroleum Act and 

therefore the bindingness of the case of PENGASSAN v. Chevron to the instant case. The 

court found that the cause of action in the instant case was the fine of US$250,000.00 

imposed on SPDC in January 2022 by which time the Petroleum Industry Act (PIA) 2021 was 

the extant law and therefore the applicable law to the case.

The Validity of the Guidelines for the Release of Staff in the Nigerian Oil and 
Gas Industry 2019 under the PIA 2021
Having held that the PIA was the applicable law to apply in the case, the Court further held 

that the Guidelines for the Release of Staff in the Nigerian Oil and Gas Industry 2019 made 

pursuant to Regulation 15(a) of the Petroleum (Drilling and Production) (Amendment) 

Regulations 1988 was valid. The Court held that the combined provisions of Section 3 (1) (a)¹ 

and 317 (2)² of the PIA validated the Guidelines issued by the 2nd Defendant. Thus, the 

Guidelines can validly govern the employment relationship between SPDC and its employees 

even when it was not incorporated into the contract of employment executed between them.   

The Court further held that the Minister of Petroleum Resources as well as the NUPRC has 

the power to impose penalty for violations of the provisions of the Guidelines relying on the 

provisions of the Interpretation Act and particularly Section 297 of the PIA, which prescribes 

penalties. The Court concluded by stating that SPDC is obligated to seek and obtain the 

approval of the Minister of Petroleum before release of any of its staff. SPDC’s case was thus 

dismissed and the court further held that SPDC was bound to comply with the directive to 

recall and reinstate Mrs. Olanitori, and also pay the fine of $250, 000 imposed on it.

Effect of the Decision
Prior to the decision of the court in this case, the position of the law as established in a 

number of cases including PENGASSAN v Chevron (Supra), Mr. Michael Smith Atoe v.  

Petrofac Energy Services Nig. Ltd (NICN/LA/506/2015) delivered on 6th of June 2019 and 

Raphael Obasogie v. Addax Petroleum (NICN/LA/257/2013) delivered on the 4th of December 

2018, was that the Guidelines were invalid and extraneous to the employment contracts 

between parties. Organizations in the oil and gas sector did not therefore need to seek and 

obtain the consent of the Minister of Petroleum to release any of its staff. 

Unless and until an appellate court overturns the instant case, it is a judicial precedent that 

can be relied upon with respect to the validity of the Guidelines. Any organization that 

therefore breaches the provisions of the Guidelines, and does not seek the consent and 

approval of the Minister of Petroleum Resources before releasing its staff may be exposed to 

fines under the Guidelines and the PIA.

Our Feedback
The NICN has increasingly by its decisions practised activism in the labour space. This has 

earned it a reputation as a pro-employee court. For example and most notably, the Court has 

long moved away from the principle of law that relies on only the contract of employment 

between an employer and an employee as the guiding document to regulate the relationship 

between them and has applied international conventions and protocols to the effect that 

organizations must give a good reason for the termination of the employment of its 

employees³. The Court admitted it in this instant case when it stated: “Nigeria may not have 

ratified the International Labour Organisation (ILO) Termination of Employment Convention, 

1982 (No. 158), the Convention that promotes security of employment globally. And I must 

acknowledge that ILO standards, that is, Conventions, Recommendations and Codes of 

Practice, whether ratified or not, “not only reflect a certain universal wisdom, they also enjoy 

a social legitimacy that would seem hard to challenge” — Arturo Bronstein – “The Role of the 

International Labour Office in the Framing of National Labour Law” [2005] 26 Comparative 

Labor Law & Policy Journal 339 at page 346. The Guidelines, as legislation, are Nigeria's 

response to ILO Convention No. 158 in the oil and gas industry. The Guidelines represent 

government policy that seeks security of employment of Nigerian nationals employed in the oil 

and gas industry. It is not a document that should be dismissed with a wave of the hand. In 

stating that Nigerian nationals employed in the oil and gas industry cannot be removed by 

involuntary retirement, dismissal, termination, redundancy or on medical grounds without the 

prior approval of the Minister of Petroleum Resources, the Guidelines have evinced a 

government policy meant to  safeguard the interests of Nigerian nationals employed in the oil 

and gas industry. This policy deserves support. It should not be that it is the courts that are 

shooting it down…”

Our view  on the decision of the court is as follows:

On the applicability of the PIA
We agree that the cause of action in the instant case is the fine imposed on SPDC by NUPRC 

on 28th of January 2022. The PIA was the extant law on the 28th of January 2022. However, 

we do not believe it is that simple and or narrow in this instant case. The fine issued was in 

respect of an act (the termination of the employment of Mrs. Olanitori without the consent of 

the Minister) which occurred on the 2nd of June 2021. The PIA was not yet in effect when this 

alleged infracting act was done. In the circumstances of this case, we believe the court should 

have looked beyond the date of the issuance of the fine to the date of the act, which gave rise 

to the fine to determine which statute should apply. 

We believe that, as legislations do not have retroactive effect4, the law at the time of imposing 

the fine cannot be the applicable law when it was not in existence at the time of the alleged 

infracting act. We therefore believe the cause of action arose on the 2nd of June 2021 when 

Mrs. Olanitori’s employment was terminated, as that is the root cause of the fine. We therefore 

believe the provisions of the Petroleum Act should have been applied by the court, which 

would have most likely led to the same decision reached by the same court in PENGASSAN v 

Chevron referred to above.

On the validity of the Guidelines and Regulations under the PIA
In addition to the above, we further believe that Section 317 (2) of the PIA cannot cloak validity 

on Regulations and or Guidelines that were invalidly made or issued under the Petroleum Act. 

When the provision saved “all rules, orders, notices or other subsidiary legislation made under 

the Petroleum Act…” there is a presumption of validity and regularity of such rules, orders, 

notices or other subsidiary legislation. It would therefore not apply in respect of Guidelines 

and or Regulations that have been found by judicial authorities to be invalidly issued.

It is interesting to note that the Court did not overturn the decision in the case of PENGASSAN 

v Chevron but distinguished it based on the applicability of the PIA vis-à-vis the Petroleum 

Act. If the principle of law as held in PENGASSAN v Chevron is that Section 9 of the Petroleum 

Act from where the Minister of Petroleum Resources had derived his powers to issue the 

Regulations did not contemplate regulation of private employment contracts and the Minister 

had acted ultra vires his powers in doing so; and consequently the issuance of the Guidelines 

by the DPR pursuant to the Regulations is invalid, is still valid and subsisting, it is

our firm belief that the invalidity cannot be cured under Section 317 (2) of the PIA as that would 

amount to putting something on nothing and expecting it to stand.

Does the PIA now empower the NUPRC to make regulations to govern 
employment matters?
There is no doubt that both the Minister of Petroleum Resources and the NUPRC are cloaked 

with wide regulatory powers under the PIA including the making and enforcing of Regulations. 

Section 3 (1) (a) empowers the Minister to “formulate, monitor and administer government 

policy in the petroleum industry.” The NUPRC has the duty under Section 6 of the PIA and is 

empowered under Section 10(a) to ensure compliance with all applicable laws and regulations; 

and ensure the implementation of the national policies for upstream petroleum operations. 

The NUPRC is specifically empowered under Section 10 (f) to “issue guidelines in accordance 

with the provisions of this Act or any regulation in respect of upstream petroleum operations.” 

Are these powers however all-encompassing to include every subject matter without 

restrictions?

The NICN, in the case of PENGASSAN v Chevron had relied on the Supreme Court authorities 

of S.P.D.C.N Ltd v. Nwawka5 and Chukwuma v. S.P.D.C.N Ltd6 to uphold the principle of sanctity 

of contracts to the effect that directives of the DPR cannot affect the contractual relationship 

of parties. The Apex Court had in these cases refused to enforce extraneous agreements and 

policy statements not incorporated into the employment contract. We believe that the 

principles of law enunciated in these cases have not been overturned or invalidated in any 

way by the PIA. Subsidiary legislations, being made pursuant to the authority derived from the 

principal statute7, derives its efficacy from the principal statute and is thus complementary to 

it. It cannot exceed the powers or provisions of the substantive statute. The exercise of 

powers by either the Minister of Petroleum Resources or the NUPRC must be in consonance 

with and to the extent permitted by the enabling Act. Regulations or Guidelines issued 

pursuant to the PIA must be to effect the purposes of the PIA. The objectives of the Act, the 

Minister and the NUPRC are extensively provided for in the PIA. The powers granted under 

the Act are to give effect to these objectives. There is no provision of the PIA that seeks to 

regulate the private employment of Nigerians in the oil and gas industry. We therefore believe 

that the position of the NICN that the Petroleum Act does not empower the Minister to 

regulate employment relations between employers and employees in the oil and gas industry 

as held in PENGASSAN v Chevron does not change under the PIA.

The Appropriate Forum
Our final thoughts on this suit relates to the appropriate judicial forum to determine the 

substance of the issues raised in the suit. Unlike most cases referred to in the suit and in this 

newsletter, the instant suit did not seek the interpretation of an employer-employee 

contractual relationship but strictly the powers of the Minister of Petroleum Resources and 

particularly the NUPRC to issue the fine for alleged infraction of the Guidelines. This does not 

fall within the jurisdiction of the NICN as provided under Section 254 (c) of the Constitution. 

Being a civil cause or action seeking declarations affecting the validity of a decision by an 

agency of the Federal Government, the Federal High Court is the court vested with the 

appropriate jurisdiction to determine the suit pursuant to Section 251 (1)  (r) of the Constitution.

Conclusion
The NICN has by its decision in the instant case mandated compliance with the provisions of 

the Guidelines for the Release of Staff in the Nigerian Oil and Gas Industry 2019 made 

pursuant to Regulation 15(a) of the Petroleum (Drilling and Production)(Amendment) 

Regulations 1988 to the effect that any holder of an oil or petroleum mining lease, licence or 

permit, or employers in the oil and gas industry must obtain the prior approval of the Minister 

of Petroleum Resources before determining the contract of employment of a Nigerian staff 

5 
[2003] 6 NWLR (Part 815) 184

6 
(1993) 4 NWLR (Part 289) 512

7 Access Bank v. Ogboja [2022] 1 NWLR (Part 1812) 547 (SC)
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where such determination is by way of involuntary retirement, dismissal, termination, 

redundancy or release on medical grounds. The Guidelines further require employers to notify 

the Minister where a worker dies, resigns, abandons his or her duty post or voluntarily retires. 

We believe we are yet to hear the end of this suit. It is however advisable to comply with the 

said provisions unless and until the decision of the court is overturned on appeal.



Dear Valued Partner,

2022 was an interesting year in the dispute resolution landscape in Nigeria. As the year 

comes to an end and organizations are making human personnel decisions, we believe it is 

important to highlight a decision of the National Industrial Court of Nigeria (NICN) delivered on  

the 28th of July 2022 to you. This decision particularly affects companies operating in the oil 

and gas industry.

In this newsletter, we would provide highlights of the facts, a summary of the judicial decision, 

the effect of the decision, our projection on its sustainability and our general feedback to you

Highlights of facts
Mrs. Gbenuade Joko Olanitori (‘Mrs. Olanitori’) was an employee of the Shell Petroleum 

Development Company of Nigeria Limited (SPDC) from 1st June 2008 until her employment 

was terminated on the 2nd of June 2021. Following her termination, Mrs. Olanitori petitioned 

the defunct Department of Petroleum Resources (DPR) now Nigerian Upstream Petroleum 

Regulation Commission (NUPRC) alleging that her termination violated the provisions of the 

Guidelines for the Release of Staff in the Nigerian Oil and Gas Industry 2019 (‘the Guidelines’) 

made pursuant to Regulation 15(a) of the Petroleum (Drilling and Production) (Amendment) 

Regulations 1988 (‘the Regulations’).

Based on Mrs. Olanitori’s petition, the DPR queried SPDC. SPDC’s position was that Mrs. 

Olanitori’s employment was properly terminated in accordance with her contract of 

employment and the Regulations were not applicable. The DPR, now NUPRC pursuant to the 

coming into effect of the Petroleum Industry Act (PIA) 2021 on the 16th day of August 2021, 

maintained that SPDC was in violation of the Guidelines and consequently fined SPDC 

US$250,000.00. SPDC thus instituted an action at the NICN against the Minister of Petroleum 

Resources as the first defendant and NUPRC as the second defendant to determine the 

following questions:

i. Whether the Regulations (Regulation 15(a)) pursuant to which the DPR issued the 

Guidelines is not ultra vires the power of the Minister by virtue of the provisions of Section 

9 of the Petroleum Act and therefore null, void and of no effect whatsoever.

ii. Whether the erstwhile DPR could validly issue the purported Guidelines on behalf of the 

Minister having regard to the provisions of section 12(1) of the Petroleum Act which 

expressly prohibits the Minister from delegating his powers to make orders and 

regulations to any other person or authority.

iii. Whether the purported Guidelines can validly govern the employment relationship 

between private persons when the said Guidelines were not incorporated into the 

contract of employment executed by them.

Summary of Judicial Decision

On the applicability and effect of the Petroleum Industry Act (PIA) 2021
The Claimant based his arguments on the provisions of the erstwhile Petroleum Act. The 

Claimant relied on the previously decided case of PENGASSAN & 3 Ors v Chevron Nigeria 

Limited (NICN/LA/411/2020) delivered on the 26th of February 2021 to argue that the 

provisions of the Regulations, demanding that prior consent of the Minister of Petroleum 

Resources, through the DPR (now NUPRC) be obtained before any staff in the oil and gas 

industry is released is null and void. The position as stated in that case is that the Minister is 

not empowered under the Petroleum Act to regulate and introduce term into private contracts 

of employment.

The Honourable Court, coram Hon. Justice Kanyip PhD who is also President of the Court 

however rejected the arguments of the Claimant on the applicability of the Petroleum Act and 

therefore the bindingness of the case of PENGASSAN v. Chevron to the instant case. The 

court found that the cause of action in the instant case was the fine of US$250,000.00 

imposed on SPDC in January 2022 by which time the Petroleum Industry Act (PIA) 2021 was 

the extant law and therefore the applicable law to the case.

The Validity of the Guidelines for the Release of Staff in the Nigerian Oil and 
Gas Industry 2019 under the PIA 2021
Having held that the PIA was the applicable law to apply in the case, the Court further held 

that the Guidelines for the Release of Staff in the Nigerian Oil and Gas Industry 2019 made 

pursuant to Regulation 15(a) of the Petroleum (Drilling and Production) (Amendment) 

Regulations 1988 was valid. The Court held that the combined provisions of Section 3 (1) (a)¹ 

and 317 (2)² of the PIA validated the Guidelines issued by the 2nd Defendant. Thus, the 

Guidelines can validly govern the employment relationship between SPDC and its employees 

even when it was not incorporated into the contract of employment executed between them.   

The Court further held that the Minister of Petroleum Resources as well as the NUPRC has 

the power to impose penalty for violations of the provisions of the Guidelines relying on the 

provisions of the Interpretation Act and particularly Section 297 of the PIA, which prescribes 

penalties. The Court concluded by stating that SPDC is obligated to seek and obtain the 

approval of the Minister of Petroleum before release of any of its staff. SPDC’s case was thus 

dismissed and the court further held that SPDC was bound to comply with the directive to 

recall and reinstate Mrs. Olanitori, and also pay the fine of $250, 000 imposed on it.

Effect of the Decision
Prior to the decision of the court in this case, the position of the law as established in a 

number of cases including PENGASSAN v Chevron (Supra), Mr. Michael Smith Atoe v.  

Petrofac Energy Services Nig. Ltd (NICN/LA/506/2015) delivered on 6th of June 2019 and 

Raphael Obasogie v. Addax Petroleum (NICN/LA/257/2013) delivered on the 4th of December 

2018, was that the Guidelines were invalid and extraneous to the employment contracts 

between parties. Organizations in the oil and gas sector did not therefore need to seek and 

obtain the consent of the Minister of Petroleum to release any of its staff. 

Unless and until an appellate court overturns the instant case, it is a judicial precedent that 

can be relied upon with respect to the validity of the Guidelines. Any organization that 

therefore breaches the provisions of the Guidelines, and does not seek the consent and 

approval of the Minister of Petroleum Resources before releasing its staff may be exposed to 

fines under the Guidelines and the PIA.

Our Feedback
The NICN has increasingly by its decisions practised activism in the labour space. This has 

earned it a reputation as a pro-employee court. For example and most notably, the Court has 

long moved away from the principle of law that relies on only the contract of employment 

between an employer and an employee as the guiding document to regulate the relationship 

between them and has applied international conventions and protocols to the effect that 

organizations must give a good reason for the termination of the employment of its 

employees³. The Court admitted it in this instant case when it stated: “Nigeria may not have 

ratified the International Labour Organisation (ILO) Termination of Employment Convention, 

1982 (No. 158), the Convention that promotes security of employment globally. And I must 

acknowledge that ILO standards, that is, Conventions, Recommendations and Codes of 

Practice, whether ratified or not, “not only reflect a certain universal wisdom, they also enjoy 

a social legitimacy that would seem hard to challenge” — Arturo Bronstein – “The Role of the 

International Labour Office in the Framing of National Labour Law” [2005] 26 Comparative 

Labor Law & Policy Journal 339 at page 346. The Guidelines, as legislation, are Nigeria's 

response to ILO Convention No. 158 in the oil and gas industry. The Guidelines represent 

government policy that seeks security of employment of Nigerian nationals employed in the oil 

and gas industry. It is not a document that should be dismissed with a wave of the hand. In 

stating that Nigerian nationals employed in the oil and gas industry cannot be removed by 

involuntary retirement, dismissal, termination, redundancy or on medical grounds without the 

prior approval of the Minister of Petroleum Resources, the Guidelines have evinced a 

government policy meant to  safeguard the interests of Nigerian nationals employed in the oil 

and gas industry. This policy deserves support. It should not be that it is the courts that are 

shooting it down…”

Our view  on the decision of the court is as follows:

On the applicability of the PIA
We agree that the cause of action in the instant case is the fine imposed on SPDC by NUPRC 

on 28th of January 2022. The PIA was the extant law on the 28th of January 2022. However, 

we do not believe it is that simple and or narrow in this instant case. The fine issued was in 

respect of an act (the termination of the employment of Mrs. Olanitori without the consent of 

the Minister) which occurred on the 2nd of June 2021. The PIA was not yet in effect when this 

alleged infracting act was done. In the circumstances of this case, we believe the court should 

have looked beyond the date of the issuance of the fine to the date of the act, which gave rise 

to the fine to determine which statute should apply. 

We believe that, as legislations do not have retroactive effect4, the law at the time of imposing 

the fine cannot be the applicable law when it was not in existence at the time of the alleged 

infracting act. We therefore believe the cause of action arose on the 2nd of June 2021 when 

Mrs. Olanitori’s employment was terminated, as that is the root cause of the fine. We therefore 

believe the provisions of the Petroleum Act should have been applied by the court, which 

would have most likely led to the same decision reached by the same court in PENGASSAN v 

Chevron referred to above.

On the validity of the Guidelines and Regulations under the PIA
In addition to the above, we further believe that Section 317 (2) of the PIA cannot cloak validity 

on Regulations and or Guidelines that were invalidly made or issued under the Petroleum Act. 

When the provision saved “all rules, orders, notices or other subsidiary legislation made under 

the Petroleum Act…” there is a presumption of validity and regularity of such rules, orders, 

notices or other subsidiary legislation. It would therefore not apply in respect of Guidelines 

and or Regulations that have been found by judicial authorities to be invalidly issued.

It is interesting to note that the Court did not overturn the decision in the case of PENGASSAN 

v Chevron but distinguished it based on the applicability of the PIA vis-à-vis the Petroleum 

Act. If the principle of law as held in PENGASSAN v Chevron is that Section 9 of the Petroleum 

Act from where the Minister of Petroleum Resources had derived his powers to issue the 

Regulations did not contemplate regulation of private employment contracts and the Minister 

had acted ultra vires his powers in doing so; and consequently the issuance of the Guidelines 

by the DPR pursuant to the Regulations is invalid, is still valid and subsisting, it is

our firm belief that the invalidity cannot be cured under Section 317 (2) of the PIA as that would 

amount to putting something on nothing and expecting it to stand.

Does the PIA now empower the NUPRC to make regulations to govern 
employment matters?
There is no doubt that both the Minister of Petroleum Resources and the NUPRC are cloaked 

with wide regulatory powers under the PIA including the making and enforcing of Regulations. 

Section 3 (1) (a) empowers the Minister to “formulate, monitor and administer government 

policy in the petroleum industry.” The NUPRC has the duty under Section 6 of the PIA and is 

empowered under Section 10(a) to ensure compliance with all applicable laws and regulations; 

and ensure the implementation of the national policies for upstream petroleum operations. 

The NUPRC is specifically empowered under Section 10 (f) to “issue guidelines in accordance 

with the provisions of this Act or any regulation in respect of upstream petroleum operations.” 

Are these powers however all-encompassing to include every subject matter without 

restrictions?

The NICN, in the case of PENGASSAN v Chevron had relied on the Supreme Court authorities 

of S.P.D.C.N Ltd v. Nwawka5 and Chukwuma v. S.P.D.C.N Ltd6 to uphold the principle of sanctity 

of contracts to the effect that directives of the DPR cannot affect the contractual relationship 

of parties. The Apex Court had in these cases refused to enforce extraneous agreements and 

policy statements not incorporated into the employment contract. We believe that the 

principles of law enunciated in these cases have not been overturned or invalidated in any 

way by the PIA. Subsidiary legislations, being made pursuant to the authority derived from the 

principal statute7, derives its efficacy from the principal statute and is thus complementary to 

it. It cannot exceed the powers or provisions of the substantive statute. The exercise of 

powers by either the Minister of Petroleum Resources or the NUPRC must be in consonance 

with and to the extent permitted by the enabling Act. Regulations or Guidelines issued 

pursuant to the PIA must be to effect the purposes of the PIA. The objectives of the Act, the 

Minister and the NUPRC are extensively provided for in the PIA. The powers granted under 

the Act are to give effect to these objectives. There is no provision of the PIA that seeks to 

regulate the private employment of Nigerians in the oil and gas industry. We therefore believe 

that the position of the NICN that the Petroleum Act does not empower the Minister to 

regulate employment relations between employers and employees in the oil and gas industry 

as held in PENGASSAN v Chevron does not change under the PIA.

The Appropriate Forum
Our final thoughts on this suit relates to the appropriate judicial forum to determine the 

substance of the issues raised in the suit. Unlike most cases referred to in the suit and in this 

newsletter, the instant suit did not seek the interpretation of an employer-employee 

contractual relationship but strictly the powers of the Minister of Petroleum Resources and 

particularly the NUPRC to issue the fine for alleged infraction of the Guidelines. This does not 

fall within the jurisdiction of the NICN as provided under Section 254 (c) of the Constitution. 

Being a civil cause or action seeking declarations affecting the validity of a decision by an 

agency of the Federal Government, the Federal High Court is the court vested with the 

appropriate jurisdiction to determine the suit pursuant to Section 251 (1)  (r) of the Constitution.

Conclusion
The NICN has by its decision in the instant case mandated compliance with the provisions of 

the Guidelines for the Release of Staff in the Nigerian Oil and Gas Industry 2019 made 

pursuant to Regulation 15(a) of the Petroleum (Drilling and Production)(Amendment) 

Regulations 1988 to the effect that any holder of an oil or petroleum mining lease, licence or 

permit, or employers in the oil and gas industry must obtain the prior approval of the Minister 

of Petroleum Resources before determining the contract of employment of a Nigerian staff 
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where such determination is by way of involuntary retirement, dismissal, termination, 

redundancy or release on medical grounds. The Guidelines further require employers to notify 

the Minister where a worker dies, resigns, abandons his or her duty post or voluntarily retires. 

We believe we are yet to hear the end of this suit. It is however advisable to comply with the 

said provisions unless and until the decision of the court is overturned on appeal.



Dear Valued Partner,

2022 was an interesting year in the dispute resolution landscape in Nigeria. As the year 

comes to an end and organizations are making human personnel decisions, we believe it is 

important to highlight a decision of the National Industrial Court of Nigeria (NICN) delivered on  

the 28th of July 2022 to you. This decision particularly affects companies operating in the oil 

and gas industry.

In this newsletter, we would provide highlights of the facts, a summary of the judicial decision, 

the effect of the decision, our projection on its sustainability and our general feedback to you

Highlights of facts
Mrs. Gbenuade Joko Olanitori (‘Mrs. Olanitori’) was an employee of the Shell Petroleum 

Development Company of Nigeria Limited (SPDC) from 1st June 2008 until her employment 

was terminated on the 2nd of June 2021. Following her termination, Mrs. Olanitori petitioned 
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the defunct Department of Petroleum Resources (DPR) now Nigerian Upstream Petroleum 

Regulation Commission (NUPRC) alleging that her termination violated the provisions of the 

Guidelines for the Release of Staff in the Nigerian Oil and Gas Industry 2019 (‘the Guidelines’) 

made pursuant to Regulation 15(a) of the Petroleum (Drilling and Production) (Amendment) 

Regulations 1988 (‘the Regulations’).

Based on Mrs. Olanitori’s petition, the DPR queried SPDC. SPDC’s position was that Mrs. 

Olanitori’s employment was properly terminated in accordance with her contract of 

employment and the Regulations were not applicable. The DPR, now NUPRC pursuant to the 

coming into effect of the Petroleum Industry Act (PIA) 2021 on the 16th day of August 2021, 

maintained that SPDC was in violation of the Guidelines and consequently fined SPDC 

US$250,000.00. SPDC thus instituted an action at the NICN against the Minister of Petroleum 

Resources as the first defendant and NUPRC as the second defendant to determine the 

following questions:

i. Whether the Regulations (Regulation 15(a)) pursuant to which the DPR issued the 

Guidelines is not ultra vires the power of the Minister by virtue of the provisions of Section 

9 of the Petroleum Act and therefore null, void and of no effect whatsoever.

ii. Whether the erstwhile DPR could validly issue the purported Guidelines on behalf of the 

Minister having regard to the provisions of section 12(1) of the Petroleum Act which 

expressly prohibits the Minister from delegating his powers to make orders and 

regulations to any other person or authority.

iii. Whether the purported Guidelines can validly govern the employment relationship 

between private persons when the said Guidelines were not incorporated into the 

contract of employment executed by them.

Summary of Judicial Decision

On the applicability and effect of the Petroleum Industry Act (PIA) 2021
The Claimant based his arguments on the provisions of the erstwhile Petroleum Act. The 

Claimant relied on the previously decided case of PENGASSAN & 3 Ors v Chevron Nigeria 

Limited (NICN/LA/411/2020) delivered on the 26th of February 2021 to argue that the 

provisions of the Regulations, demanding that prior consent of the Minister of Petroleum 

Resources, through the DPR (now NUPRC) be obtained before any staff in the oil and gas 

industry is released is null and void. The position as stated in that case is that the Minister is 

not empowered under the Petroleum Act to regulate and introduce term into private contracts 

of employment.

The Honourable Court, coram Hon. Justice Kanyip PhD who is also President of the Court 

however rejected the arguments of the Claimant on the applicability of the Petroleum Act and 

therefore the bindingness of the case of PENGASSAN v. Chevron to the instant case. The 

court found that the cause of action in the instant case was the fine of US$250,000.00 

imposed on SPDC in January 2022 by which time the Petroleum Industry Act (PIA) 2021 was 

the extant law and therefore the applicable law to the case.

The Validity of the Guidelines for the Release of Staff in the Nigerian Oil and 
Gas Industry 2019 under the PIA 2021
Having held that the PIA was the applicable law to apply in the case, the Court further held 

that the Guidelines for the Release of Staff in the Nigerian Oil and Gas Industry 2019 made 

pursuant to Regulation 15(a) of the Petroleum (Drilling and Production) (Amendment) 

Regulations 1988 was valid. The Court held that the combined provisions of Section 3 (1) (a)¹ 

and 317 (2)² of the PIA validated the Guidelines issued by the 2nd Defendant. Thus, the 

Guidelines can validly govern the employment relationship between SPDC and its employees 

even when it was not incorporated into the contract of employment executed between them.   

The Court further held that the Minister of Petroleum Resources as well as the NUPRC has 

the power to impose penalty for violations of the provisions of the Guidelines relying on the 

provisions of the Interpretation Act and particularly Section 297 of the PIA, which prescribes 

penalties. The Court concluded by stating that SPDC is obligated to seek and obtain the 

approval of the Minister of Petroleum before release of any of its staff. SPDC’s case was thus 

dismissed and the court further held that SPDC was bound to comply with the directive to 

recall and reinstate Mrs. Olanitori, and also pay the fine of $250, 000 imposed on it.

Effect of the Decision
Prior to the decision of the court in this case, the position of the law as established in a 

number of cases including PENGASSAN v Chevron (Supra), Mr. Michael Smith Atoe v.  

Petrofac Energy Services Nig. Ltd (NICN/LA/506/2015) delivered on 6th of June 2019 and 

Raphael Obasogie v. Addax Petroleum (NICN/LA/257/2013) delivered on the 4th of December 

2018, was that the Guidelines were invalid and extraneous to the employment contracts 

between parties. Organizations in the oil and gas sector did not therefore need to seek and 

obtain the consent of the Minister of Petroleum to release any of its staff. 

Unless and until an appellate court overturns the instant case, it is a judicial precedent that 

can be relied upon with respect to the validity of the Guidelines. Any organization that 

therefore breaches the provisions of the Guidelines, and does not seek the consent and 

approval of the Minister of Petroleum Resources before releasing its staff may be exposed to 

fines under the Guidelines and the PIA.

Our Feedback
The NICN has increasingly by its decisions practised activism in the labour space. This has 

earned it a reputation as a pro-employee court. For example and most notably, the Court has 

long moved away from the principle of law that relies on only the contract of employment 

between an employer and an employee as the guiding document to regulate the relationship 

between them and has applied international conventions and protocols to the effect that 

organizations must give a good reason for the termination of the employment of its 

employees³. The Court admitted it in this instant case when it stated: “Nigeria may not have 

ratified the International Labour Organisation (ILO) Termination of Employment Convention, 

1982 (No. 158), the Convention that promotes security of employment globally. And I must 

acknowledge that ILO standards, that is, Conventions, Recommendations and Codes of 

Practice, whether ratified or not, “not only reflect a certain universal wisdom, they also enjoy 

a social legitimacy that would seem hard to challenge” — Arturo Bronstein – “The Role of the 

International Labour Office in the Framing of National Labour Law” [2005] 26 Comparative 

Labor Law & Policy Journal 339 at page 346. The Guidelines, as legislation, are Nigeria's 

response to ILO Convention No. 158 in the oil and gas industry. The Guidelines represent 

government policy that seeks security of employment of Nigerian nationals employed in the oil 

and gas industry. It is not a document that should be dismissed with a wave of the hand. In 

stating that Nigerian nationals employed in the oil and gas industry cannot be removed by 

involuntary retirement, dismissal, termination, redundancy or on medical grounds without the 

prior approval of the Minister of Petroleum Resources, the Guidelines have evinced a 

government policy meant to  safeguard the interests of Nigerian nationals employed in the oil 

and gas industry. This policy deserves support. It should not be that it is the courts that are 

shooting it down…”

Our view  on the decision of the court is as follows:

On the applicability of the PIA
We agree that the cause of action in the instant case is the fine imposed on SPDC by NUPRC 

on 28th of January 2022. The PIA was the extant law on the 28th of January 2022. However, 

we do not believe it is that simple and or narrow in this instant case. The fine issued was in 

respect of an act (the termination of the employment of Mrs. Olanitori without the consent of 

the Minister) which occurred on the 2nd of June 2021. The PIA was not yet in effect when this 

alleged infracting act was done. In the circumstances of this case, we believe the court should 

have looked beyond the date of the issuance of the fine to the date of the act, which gave rise 

to the fine to determine which statute should apply. 

We believe that, as legislations do not have retroactive effect4, the law at the time of imposing 

the fine cannot be the applicable law when it was not in existence at the time of the alleged 

infracting act. We therefore believe the cause of action arose on the 2nd of June 2021 when 

Mrs. Olanitori’s employment was terminated, as that is the root cause of the fine. We therefore 

believe the provisions of the Petroleum Act should have been applied by the court, which 

would have most likely led to the same decision reached by the same court in PENGASSAN v 

Chevron referred to above.

On the validity of the Guidelines and Regulations under the PIA
In addition to the above, we further believe that Section 317 (2) of the PIA cannot cloak validity 

on Regulations and or Guidelines that were invalidly made or issued under the Petroleum Act. 

When the provision saved “all rules, orders, notices or other subsidiary legislation made under 

the Petroleum Act…” there is a presumption of validity and regularity of such rules, orders, 

notices or other subsidiary legislation. It would therefore not apply in respect of Guidelines 

and or Regulations that have been found by judicial authorities to be invalidly issued.

It is interesting to note that the Court did not overturn the decision in the case of PENGASSAN 

v Chevron but distinguished it based on the applicability of the PIA vis-à-vis the Petroleum 

Act. If the principle of law as held in PENGASSAN v Chevron is that Section 9 of the Petroleum 

Act from where the Minister of Petroleum Resources had derived his powers to issue the 

Regulations did not contemplate regulation of private employment contracts and the Minister 

had acted ultra vires his powers in doing so; and consequently the issuance of the Guidelines 

by the DPR pursuant to the Regulations is invalid, is still valid and subsisting, it is

our firm belief that the invalidity cannot be cured under Section 317 (2) of the PIA as that would 

amount to putting something on nothing and expecting it to stand.

Does the PIA now empower the NUPRC to make regulations to govern 
employment matters?
There is no doubt that both the Minister of Petroleum Resources and the NUPRC are cloaked 

with wide regulatory powers under the PIA including the making and enforcing of Regulations. 

Section 3 (1) (a) empowers the Minister to “formulate, monitor and administer government 

policy in the petroleum industry.” The NUPRC has the duty under Section 6 of the PIA and is 

empowered under Section 10(a) to ensure compliance with all applicable laws and regulations; 

and ensure the implementation of the national policies for upstream petroleum operations. 

The NUPRC is specifically empowered under Section 10 (f) to “issue guidelines in accordance 

with the provisions of this Act or any regulation in respect of upstream petroleum operations.” 

Are these powers however all-encompassing to include every subject matter without 

restrictions?

The NICN, in the case of PENGASSAN v Chevron had relied on the Supreme Court authorities 

of S.P.D.C.N Ltd v. Nwawka5 and Chukwuma v. S.P.D.C.N Ltd6 to uphold the principle of sanctity 

of contracts to the effect that directives of the DPR cannot affect the contractual relationship 

of parties. The Apex Court had in these cases refused to enforce extraneous agreements and 

policy statements not incorporated into the employment contract. We believe that the 

principles of law enunciated in these cases have not been overturned or invalidated in any 

way by the PIA. Subsidiary legislations, being made pursuant to the authority derived from the 

principal statute7, derives its efficacy from the principal statute and is thus complementary to 

it. It cannot exceed the powers or provisions of the substantive statute. The exercise of 

powers by either the Minister of Petroleum Resources or the NUPRC must be in consonance 

with and to the extent permitted by the enabling Act. Regulations or Guidelines issued 

pursuant to the PIA must be to effect the purposes of the PIA. The objectives of the Act, the 

Minister and the NUPRC are extensively provided for in the PIA. The powers granted under 

the Act are to give effect to these objectives. There is no provision of the PIA that seeks to 

regulate the private employment of Nigerians in the oil and gas industry. We therefore believe 

that the position of the NICN that the Petroleum Act does not empower the Minister to 

regulate employment relations between employers and employees in the oil and gas industry 

as held in PENGASSAN v Chevron does not change under the PIA.

The Appropriate Forum
Our final thoughts on this suit relates to the appropriate judicial forum to determine the 

substance of the issues raised in the suit. Unlike most cases referred to in the suit and in this 

newsletter, the instant suit did not seek the interpretation of an employer-employee 

contractual relationship but strictly the powers of the Minister of Petroleum Resources and 

particularly the NUPRC to issue the fine for alleged infraction of the Guidelines. This does not 

fall within the jurisdiction of the NICN as provided under Section 254 (c) of the Constitution. 

Being a civil cause or action seeking declarations affecting the validity of a decision by an 

agency of the Federal Government, the Federal High Court is the court vested with the 

appropriate jurisdiction to determine the suit pursuant to Section 251 (1)  (r) of the Constitution.

Conclusion
The NICN has by its decision in the instant case mandated compliance with the provisions of 

the Guidelines for the Release of Staff in the Nigerian Oil and Gas Industry 2019 made 

pursuant to Regulation 15(a) of the Petroleum (Drilling and Production)(Amendment) 

Regulations 1988 to the effect that any holder of an oil or petroleum mining lease, licence or 

permit, or employers in the oil and gas industry must obtain the prior approval of the Minister 

of Petroleum Resources before determining the contract of employment of a Nigerian staff 
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where such determination is by way of involuntary retirement, dismissal, termination, 

redundancy or release on medical grounds. The Guidelines further require employers to notify 

the Minister where a worker dies, resigns, abandons his or her duty post or voluntarily retires. 

We believe we are yet to hear the end of this suit. It is however advisable to comply with the 

said provisions unless and until the decision of the court is overturned on appeal.


