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1 PREFACE 

1.1 PURPOSE 

This is a preliminary report on the current state of compulsory occupational mining lung disease 

insurance under the Occupational Diseases in Mines and Works Act. 1  The report focuses on 

fundamental shortcomings in the legislation, concluding that the Act has failed to give effect to rights 

in the Constitution of South Africa, particularly the right to social security encompassed in section 27 

of the Bill of Rights.2 

 

This preliminary report will be followed by a comprehensive report. The second report will consider 

and take notice of the public opinions held by relevant public and private stakeholders over the subject 

matter of these investigations, analysis and recommendations. 

 

This report does not address the larger issue of compulsory occupational injuries and diseases 

insurance, that fall outside of ODMWA, and more typically within the separate legal framework of the 

Compensation of Occupational Injuries and Diseases Act3. Additionally, this report does not deal with 

the still larger and intersecting issues regarding prevention of the occupational lung diseases that 

ODMWA is directly applicable towards. This issue is generally understood as falling under the Mine 

Health and Safety Act4, its accompanying regulations, and the Occupational Health and Safety Act.5 

 

1 78 of 1973 (“ODMWA”). 

2 Constitution of the Republic of South Africa, Act 108 of 1996 (“Constitution”). 

3 130 of 1993 (“COIDA”). 

4 29 of 1996 (“MHSA”). 

5 85 of 1993 (“OHSA”). 
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1.3 DISCLAIMER 

The writer must indicate that he is the son of Dr Rhett S Kahn and Mrs. Janet G Kahn, two of the 

stakeholders in this process and individuals frequently identified in numerous of the reference texts. 

Dr Kahn, for example, was the complainant in the Public Protector’s Report No. 44 of 2007/08 entitled 

“Report on an Investigation into Allegations of Undue Delay by the Medical Bureau for Occupational 

Diseases in Certification of applications for Compensation for Diagnosed Mine related Occupational 

Diseases”. Dr Kahn and Mrs. Kahn continue to report the Medical Bureau of Occupational Diseases to 

the Public Protector and Human Rights Commission. It is their belief that ODMWA is not only 

unconstitutional but a gross violation of mining communities’ human rights and an extension of an 

Apartheid legacy. 

 

The writer is also an associate of Richard Spoor Inc. Attorneys (“RSI”), the law firm of Mr. Richard 

Spoor and the leading firm in the Silicosis Class Action litigation that may have re-ignited the 

discussions on ODMWA reform. Mr. Spoor is well known as an advocate of miners’ rights in the sphere 

of health and safety and the related compensation issues. The writer was responsible for the court 

papers and numerous drafting and research aspects of the class action litigation and continues to be 

involved in the litigation and its proceeding settlement processes. The writer continues to be 

responsible for ongoing disputes against other mining companies for ODMWA diseases, and COIDA 

structures for non-ODMWA diseases. It is thanks to the support of RSI and Richard Spoor that this 

project is possible.  

The writer is also privileged enough to have frequently cooperated with and gained from the expertise 

and knowledge of Prof David Rees (MD PhD), the present chairperson of the statutory reviewing 

authority, under section 40 of ODMWA, and Dr Barry Kistnasamy MD, the present Compensation 

Commissioner under the ODMWA. Notwithstanding the above, the writer undertakes to provide an 

objective and unbiased report on the subject matter as possible. 
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1.4 THEMBEKILE’S LAW 

The reader may by curious why this report is entitled Thembekile’s Law. This is perfectly 

understandable. Short of a handful of individuals and organisations in and around the country, most 

would be forgiven for not knowing who Thembekile is or rather who he was. Sadly, his greatest legacy 

may be his role in what has become the largest class action settlement in the history of South Africa 

and the greater continent. 

 

Thembekile was born on 19 March 1958. On 4 January 1979, at 20 years of age, he left his home village 

in Khambi, Mthatha, and began working in an underground gold mine called Vaal Reefs, close to 

Klerksdorp. He was a black South African and like many black miners during the days of Apartheid, he 

was forced to work in dangerous mining conditions because of a discriminatory political, economic 

and legal system that has its origins in the Natives Land Act.6 Under the Act, black South Africans (who 

comprised the majority of the population) were forced into less than a tenth of the new Union’s total 

territory. Thembekile’s story is the story of the majority of the population under the oppressive 

Apartheid regime. 

 

The mine that Thembekile worked for was owned by a company that pre-existed his birth, a company 

called Vaal Reefs Exploration and Mining Company Limited. It was founded during the last world war. 

Thembekile continued to work in its gold mine until 11 September 1995. The company later rebranded 

and renamed itself Anglogold Limited, around 1998, signaling its divorce from the parent company 

and megacorporation Anglo American. Later, it once again rebranded and renamed itself Anglogold 

Ashanti Limited in or around 2004. Ashanti meaning “divine”, “peace” or “undefeated”. Thembekile 

was, however, without his peace. 

 

 
6 Act 27 of 1913. 
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In 1993, shortly before leaving Vaal Reefs Mine due to an injury, and while still in the employ of the 

gold mine, Thembekile was diagnosed with “phthisis” or pulmonary tuberculosis. He received 

treatment for the next six months. He was again diagnosed with the illness in 1998 after leaving the 

mine, and yet again in 2005. In August 2006, after the careful consideration of Prof AA Awotedu, a 

pulmonologist at the Walter Sisulu University Medical School, Thembekile was diagnosed with 

Silicosis, also known as Pneumoconiosis. 

 

Silicosis is an incurable and progressive disease that prevents its sufferer from breathing properly 

resulting in the body gradually suffocating. If the sufferer survives long enough the disease will 

eventually cause their heart to fail, having succumbed to the struggle of inadequate oxygen supply. 

The disease is devastating to not only the sufferer, but also all their family members and the 

surrounding community. Thembekile was awarded a paltry R16 000 by the ODMWA system. 

 

Thembekile then met Richard Spoor and Charles Abrahams, two human rights lawyers with a special 

interest in mining illnesses – they agreed to take on his case. On 9 October 2006 the case of Mankayi 

v Anglogold Ashanti Limited was launched in the Johannesburg High Court.7 Mr. Spoor signed the 

summons and the particulars, which were amended almost a year after first being issued, claimed the 

sum of R2 612 747.10 from the gold mining company, which included the sum of R500 000 for pain, 

suffering and loss of the amenities of life. His medical damages exceeded his loss of earnings 

considerably, almost by double. The amended particulars of claim were signed by David Unterhalter 

SC, Steven Goldblatt and Alan Dodson. Dodson SC, as he would become, would eventually stand 

before a full bench in 2019 to finalize a historic outcome on behalf of miners like Mr. Mankayi. An 

outcome however that Mr. Mankayi would not bear witness to.  

 
7 Mankayi v Anglogold Ashanti Limited (06/22312) [2008] ZAGPHC 420 (26 June 2008) (“Mankayi, High Court 
Judgment”). 
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The matter was off to a difficult start from the very beginning. The company raised the old argument 

that an employee may not sue their employer for an occupational disease they contracted while 

employed by that employer. This held solid foundation under section 35 of the COIDA and its 

preceding legislation, the Workman’s Compensation Act. Spoor and Abrahams relied on the fact that 

the Silicosis and TB did not reside under the jurisdiction of COIDA but rather remained under the then 

older statute ODMWA, which at the time paid out nominal lump-sum benefits to eligible miners – little 

more than R100 000.00 for a worst-case situation. Spoor and Abrahams argued that Thembekile 

should be allowed to sue his former employer under the common law because he did not fall under 

COIDA, though the High Court and Supreme Court of Appeal disagreed.  

 

Finally, the Constitutional Court, in no less than two definitive and striking judgments upheld the 

appeal and opened the way for thousands of mineworkers with an ODMWA disease to sue their 

employers. Mining companies throughout South Africa convened meetings to discuss the judgment 

and determine their next steps. Sadly, when the judgment was handed down on 3 March 

2011Thembekile had already passed away and was scheduled to be buried the very next Sunday on 6 

March 2011. He was a few weeks away from turning 53 and should have been in his prime. He is 

survived by his widow, Nozuzile Mankayi. Mankayi’s name causes pause for mining lawyers and 

managers throughout the country still today. 

 

It is the express wish of the writer that whatever the outcome and positive direction of the legal reform 

process that must develop the social security system that caters to occupational mining lung diseases, 

that Thembekile’s story not be forgotten and the reform should recognize him and those like him that 
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sacrificed their lives to build this Republic’s economy and wealth. Or in the words of Khampepe J “a 

category of employment that historically has played an exceptional role in our country.”8 

1.5 SUGGESTED READING 

In order to fully appreciate this project and its ultimate purpose, the following texts are suggested: 

1. Jock McCulloch “South Africa’s Gold Mines and the Politics of Silicosis” 2012 Boydell & Brewer. 

2. Boyko et al. “Fulfilling Broken Promises: Reforming the Century-Old Compensation System for 

Occupational Lung Disease in the South African Mining Sector” Yale Global Health Justice 

Partnership Policy Paper No. 2/2013. 

3. The Occupational Diseases in the Mines and Works Act, as amended. 

4. Mankayi v AngloGold Ashanti Ltd (CCT 40/10) [2011] ZACC 3; 2011 (5) BCLR 453 (CC); 2011 (3) 

SA 237 (CC); [2011] 6 BLLR 527 (CC); (2011) 32 ILJ 545 (CC) (3 March 2011). 

5. Nkala and Others v Harmony Gold Mining Company Limited and Others (48226/12, 31324/12, 

31326/12, 31327/12, 48226/12, 08108/13) [2016] ZAGPJHC 97; [2016] 3 All SA 233 (GJ); 2016 

(7) BCLR 881 (GJ); 2016 (5) SA 240 (GJ) (13 May 2016).  

6. Ex Parte Nkala and Others (44060/2018) [2019] ZAGPJHC 262 (26 July 2019). 

It would also be favourable for the reader to be at least familiar with the provisions of the COIDA and 

some of its specific non-binding circulars: 

a) Circular Instruction 173 regarding compensation for Mesothelioma. 

b) Circular Instruction 178 regarding compensation for Pulmonary Tuberculosis in Health Care 

Workers. 

c) Circular Instruction 179 regarding compensation for Pulmonary Tuberculosis Associated with 

Silica Dust Exposure. 

 
8 See Para 110 of Mankayi v AngloGold Ashanti Ltd (CCT 40/10) [2011] ZACC 3; 2011 (5) BCLR 453 (CC); 2011 (3) 
SA 237 (CC); [2011] 6 BLLR 527 (CC); (2011) 32 ILJ 545 (CC) (3 March 2011) (“Mankayi”). 
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d) Circular Instruction 184 regarding compensation for Work Aggravated Asthma. 

e) Circular Instruction 195 regarding Establishment of Impairment Due to Occupational Lung 

Disease for the Purposes of Awarding Permanent Disablement. 

These circulars, except for circular instruction 184 that relates to work aggravated asthma, deal with 

the assessment of the permanent disability for diseases falling under ODMWA but as they are assessed 

under COIDA. These circulars, however, are not law, they are merely policies for guiding the 

Department of Labour and its mutual assurance licensees.9 Circular 184 deals with one of the major 

lung conditions, asthma. Miners with occupational or work aggravated asthma may still approach the 

Department of Labour, since asthma doesn’t fall under the Department of Health’s MBOD. 

 

Finally, the reader may benefit from being made aware of the reports by chapter nine institutions on 

the MBOD and the ODMWA process, specifically report number 44 of 2007/2008 from the Public 

Protector. This report highlighted the failures of the MBOD/CCOD to fully protect and uphold 

mineworkers, and their dependents, right to social security. It makes its own recommendations. The 

report is not well known. 

 
9 See J L v Rand Mutual Assurance (113062/19) [2019] ZAGPJHC 392 (15 October 2019) at para 48. 
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1.6 CURRENT LEGAL FRAMEWORK 

It is important to understand the current legal framework or background in which mining lung diseases 

find themselves and the rights and duties that arise. The first and last thought in any legal discussion 

must, therefore, be the Constitution. Where does ODMWA fall within the Bill of Rights, if at all? We 

do not have a clear definitive answer, but we have a firm grasp of the event horizon that we can map, 

with reasonable certainty, the space occupied by ODMWA. 

 

The preamble of the Constitution includes the following phrase: 

 

 “Respect those who have worked to build and develop our country” 

 

To give effect to this we must closely consider the social security legislation designed to assist workers 

that encounter disease or injury during and within the scope of their employment. Failure to do so 

renders any respect we may have for workers debatable. It is also necessary in light of South Africa’s 

international standing and obligations under international law, that recognizes the necessity of 

workmen’s compensation systems. 

 

COIDA, the more general workers’ compensation statute gives some expression to section 27 of the 

Bill of Rights:10 

 
10 See Molefe v Compensation Commissioner and Another (25579/05) [2007] ZAGPHC 365 (25 September 2007): 

“The Compensation for Occupational Injuries and Diseases Act supra, is a social legislation and 
according to section 39(2) of the Constitution, it must be interpreted in such a manner that the said 
interpretation promotes the spirit, purport and objects of the social security right enshrined in section 
27(1)(c) of the Constitution.” 

See also Murugan v Minister of Labour and Others (12805/2011) [2018] ZAKZDHC 25 (26 April 2018): 

“The [COID] Act is an instrument of social legislation which confers fundamental rights to compensation 
upon the applicant. Any interpretation of the provisions of the Act should be in a manner designed to 
promote the purposes of the Act and s 27 of the Constitution (the right to social security). I agree with 
these submissions.” 
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“Health care, food, water and social security 

27 (1) Everyone has the right to have access to— 

(a) health care services, including reproductive health care; 

(b) sufficient food and water; and 

(c) social security, including, if they are unable to support themselves and 

their dependants, appropriate social assistance. 

(2) The state must take reasonable legislative and other measures, within its 

available resources, to achieve the progressive realisation of each of these 

rights. 

(3) No one may be refused emergency medical treatment.” 

 

There is no authority or evidence to suggest that unlike COIDA, ODMWA is not social security 

legislation giving expression to section 27(1)(c) of the Constitution. The purpose of ODMWA is aligned 

with that of COIDA to compensate sick workers that become ill due to their work and are no longer 

able to work and support their families. It then seems obvious that ODMWA is located within the same 

genus of legislation that COIDA is located, the only difference being that the different species have 

different instruments for achieving their social security objective. 

 

Our courts have frequently been called upon to explain the nature of social security disability rights. 

For example, our Constitutional Court has stated in passing that these kinds of rights, i.e. social security 

disability benefits, most likely cannot prescribe.11 This, however, must not be understood to suggest 

 
11 Njongi v Member of the Executive Council, Department of Welfare, Eastern Cape (CCT 37/07) [2008] ZACC 4; 
2008 (6) BCLR 571 (CC); 2008 (4) SA 237 (CC) (28 March 2008) para 48: 

“I have doubts whether prescription could legitimately arise when the debt that is claimed is a social 
grant; where the obligation in respect of which performance is sought is one which the Government is 
obliged to perform in terms of the Constitution; and where the non-performance of the Government 
represents conduct that is inconsistent with the Constitution...” 



[13] 
 

that either COIDA or ODMWA are as a matter of law are fully constitutional, in truth they may contain 

provisions that are constitutional and others that are not.12 

 

COIDA is the more well-known of the occupational disability social security statutes, with some well-

known High Court judgments explaining the mechanisms within. Other social security statutes include 

the Unemployment Insurance Act.13 The guiding principle in interpreting COIDA was established in 

Davis v Workmen’s Compensation Commissioner,14 a case dealing with the Workmen’s Compensation 

Act,15 COIDA’s predecessor legislation. This guiding principle is that: 

 

“the policy of the Act is to assist the workmen as far as possible… The Act should therefore not 

be interpreted restrictively so as to prejudice a workman if it is capable of being interpreted in 

a manner more favourable to him.”16 

 

COIDA has adopted this jurisprudence in its interpretation and objective. 

 

COIDA is, however, mainly an instrument of social security designed around work injuries rather than 

work illnesses. This can be seen throughout the statute’s structure; illnesses and diseases being an 

almost afterthought that must be forced into the context of the rest of the statute’s provisions that 

deal more easily with injuries. Schedule 2, for instance, which is critical in establishing the degree of 

 
12 For example, there is a growing concern that Schedule 2 of COIDA, the so-called ‘meat chart’, and section 36A 
of ODMWA are not constitutional in their present form. A more detailed discussion of section 36A follows later 
in this report. 

13 63 of 2001 (“UIF”). UIF is important insofar as its illness benefit is concerned for our purposes here, since it 
can assist workers that have finished their tuberculosis temporary aid benefit under ODMWA and are let off 
while still suffering from their occupational tuberculosis. 

14 1995 (3) SA 689 (C) and see also Workmen's Compensation Commissioner v Van Zyl (388/94) [1996] ZASCA 19; 
1996 (3) SA 757 (SCA); [1996] 2 All SA 439 (A); (25 March 1996) para 17. 

15 Act 30 of 1941. 

16 Ibid p 694 F-G. 
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disability – and thus the compensation amount – in terms of section 49(2)(a) and 49(2)(b), makes no 

mention of mental illnesses.17 

 

This focus on injuries, with diseases being an afterthought, further underscores the financing 

philosophy behind COIDA and how the premiums for employers’ contributions were set. The risk 

profile of employers is calculated on the basis of how many injuries on duty were reported in the 

recent past, similarly to short-term car insurance. This works fairly well with injuries but does not work 

well with diseases that may manifest only after prolonged exposures or even long after the employee 

has left the employment of the employer. 18  This is an ongoing philosophy problem that COIDA 

entities19 grapple with and still get wrong from time to time.20 A disease is not the same as an injury, 

and an injury is not the same as a disease. They are different in their diagnosis, treatment, prognosis 

and risk assessment. We all appreciate that a device, such as a photocopier, may cause injury through 

its weight falling onto a person, but we seldom appreciate that the same device is potentially slowing 

reducing our lung function as part of disease pathology.21 This is where COIDA has, respectfully, failed 

and where ODMWA, curiously, is getting it right. 

 

 
17 A simple example of how this has resulted in absurdities is that the circular published for dealing with Post-
traumatic stress disorder (“PTSD”), caps the worst case of PTSD as only 65% permanently disabled. As a result, 
it is practically impossible to calculate permanent disability, since it would require a Global Assessment of 
Functioning (“GAF”) or Sequential Organ Failure Assessment (“SOFA”) score of zero that could only be subscribed 
to a dead or comatose person. The upshot is that the worst case of occupational mental illness is only 65% as 
bad as the worst case of a physical injury, which is clearly wrong and unconstitutional. 

18 There are numerous cases of employees contracting mesothelioma 50 years after leaving the employer with 
the occupational mesothelioma risk exposure. There are also less obvious cases of workers having their asthma 
aggravated by working around laser printers for several decades, because of the ozone emissions. These are 
COIDA cases. 

19 Including the Compensation Commissioner, the Rand Mutual Assurance and the Federal Mutual 
Assurance.  

20  For an example of the Compensation Commissioner getting this distinction wrong see Urquhart v 
Compensation Commissioner (ECJ 072/2005) [2005] ZAECHC 32; [2006] 2 All SA 80 (E); [2006] 1 BLLR 96 (E) (9 
September 2005). 

21 Snyman v Compensation Commissioner and Ekurhuleni East College, unreported Case No. B0/179900. This 
case dealt with section 56 Tribunal. The tribunal, or “Compensation Court”, found the employer to be negligent 
in causing Mr. Snyman’s work aggravated asthma while he worked as a photocopier. 
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ODMWA is the little sibling of COIDA, dealing with occupational diseases that are expressly excluded 

from the ambit of COIDA.22 ODMWA was first and foremost designed to deal with diseases and not 

injuries, and therefore its underlying philosophy is in keeping with this difference. ODMWA does not 

calculate employer contributions on the number of cases reported in the last year, but rather on the 

predicted risk level the employer has of the diseases developing amongst its works in the future.23 

 

For example, the Commissioner should look at the dust levels when calculating the expected number 

of silicosis claimants, it can expect in the next 10 – 20 years. Indeed, the Commissioner may, if he or 

she so elects, assign different levy amounts according to different risk levels located within or between 

different groups of workers, trades, parts of the mine or the chance of the disease occurring.24 For 

example, ODMWA may draw a different levy for a secretary to the Mine Manager’s office for 

developing silicosis (where the risk may be close to zero), compared to the one drawn from a 

Continuous Miner Operator working in an underground section of a coal mine with high silica content 

and who has previously been certified with 1st-degree pneumoconiosis.25 

 

ODMWA essentially differentiates itself from COIDA by attempting to forecast future disease 

occurrences based on current exposures, whereas COIDA assumes the retrospective data will continue 

to follow in future. In this regard, COIDA is ill-equipped on a financing aspect to take over all the full 

jurisdiction of ODMWA. COIDA may already have this problem with the occupational diseases already 

reported to it.26 The problem here is not the benefits under COIDA, but rather it's short-term insurance 

model that it adopts for a longer-term problem. This problem also creates issues, under COIDA, with 

 
22 ODMWA, section 100(2). See also para 18 of Mankayi. 

23 ODMWA, section 62 read together with sections 20 and 21. 

24 ODMWA, section 62(2)(a)-(f). 

25 In the United States, this latter worker may be described according to their legal system as a “pt 90” miner – 
someone with evidence of the disease that may only be exposed to lesser levels of dust. 

26 This is because it actually already deals with all the ODMWA diseases that are diagnosed in non-extractive 
industry workers, such as dentist’s assistances, etc. 
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providing incentives to employers to improve their health and safety, because employers don’t have 

the same incentive to crack down on disease-causing exposures like they do with injury risks.27 

 

The most recent levies under ODMWA saw the cost of the levy per shift for gold jump from R 0.39, in 

1998, to R 5.40, in 2019. Similarly, coal rose from R 0.24, in 1998, to R 0.49, in 2019. But the same real 

economic inflationary increases for R 0.39 and R 0.24, in 1998, were R 1.19 and R 0.79, in 2019, 

respectively. Meaning that in real economic terms the levy has gone up for gold considerably, since 

the 1990s, but it has dropped for the coal industry in the same period. This suggests the risk of coal 

mining lung diseases have decreased, while the risk of gold mining lung diseases have increased by 

almost five times the same inflationary increase that would have been expected.28 

 

ODMWA is frequently explained as dealing with only the lungs and hearts of miners, in an occupational 

disease sense, whereas COIDA deals with everything else. This is a vast oversimplification. It has 

already been pointed out that COIDA preserves jurisdiction over occupational and work-aggravated 

asthma.29 Whereas ODMWA has a closed list of diseases under its jurisdiction and not an open list of 

potential diseases like its bigger sibling COIDA.30 Those diseases listed are: 

1. Pneumoconiosis diseases (including Silicosis and Coal Workers’ Pneumoconiosis). 

 
27 It must however be pointed out that ODMWA was long overdue to hold its risk committee meeting to decide 
new employer contributions based on their risk levels, which they are entitled to do at any time in terms of 
section 21. This means that that ODMWA was operating without a model or rational approach to insuring the 
risks its mandated to cover. COIDA was therefore more likely to be hitting closer to its target, but only because 
ODMWA was blindfolded and looking at where the target used to be, several years ago. The new levies under 
ODMWA were published under GN 1385 in GG 42793 of 24 October 2019.  

28 This seems to contradict the statement by the gold mining industry that a worker starting underground today 
will not contract silicosis in future because the levels will be adequately controlled.  

29 Please note that occupational asthma is a different condition to work-aggravated asthma, where the latter is 
only aggravated by the workplace exposures but not the original cause of the asthma unlike the former.  

30 100 years PTSD, historically sometimes called railway spine or soldier’s heart, was not recognized in the same 
way as it is today. Today, not only is it recognized legally as an occupational disease by our courts, but the 
recently proposed COIDA amendment Bill of 2018 seeks to put it directly in the Act. PTSD is but one example of 
the ever-expanding scope of COIDA in the 21st century.  
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2. Chronic Obstructive Pulmonary/Airways Diseases (a spectrum of emphysema and/or 

bronchitis). 

3. Tuberculosis. 

4. Progressive Systematic Sclerosis.31 

5. Mesothelioma.32 

Mesothelioma is the only disease not listed in the Act’s definitions itself because it was introduced by 

the Certification Committee’s powers to introduce new mining diseases that affect the lungs and/or 

heart. An old argument then persists that ODMWA, in fact, has unlimited jurisdiction over the 

cardiorespiratory organs and any disease that may arise from mining - which may include asthma, 

other lung cancers, cor pulmonale, takotsubo, etc. All the certification committee need do is exercise 

its statutory powers to extend the definition of compensatable diseases.33 Indeed, the writer has been 

previously told by officials acting on behalf of the State that ODMWA covers all diseases caused by 

mine dust, including non-mesothelioma cancers. ODMWA is the dust disease statute. 

 

This is incorrect based on a proper interpretation of the Mankayi judgment and its implications, which 

clarified that the ODMWA benefits on their own provide far inferior benefits to “a category of 

employment that historically has played an exceptional role in our country”.34 Any decision therefore 

by the present Certification Committee that would transfer a worker’s claim from the more generous 

COIDA to the less generous ODMWA would, therefore, be reviewable and unconstitutional. The 

Mankayi judgment ultimately locks the list of compensatable diseases to what it was at the time the 

 
31 A terrible condition that is at its core an autoimmune disease largely dependent on genetic factors. 
32 A specific kind of fatal lung cancer caused by asbestos fibers. 

33 ODMWA, section 1 “Compensatable disease” (e) & (f). 

34 See para 88 of Mankayi: 

“…A person whose disease is certified as a compensatable disease loses all the benefits of COIDA and 
receives much less under ODIMWA…” 



[18] 
 

judgment was given. It may even go further than that in the instance of Progressive Systematic 

Sclerosis.35 

 

ODMWA is also not limited or restricted to so-called ‘dust’ diseases. Tuberculosis is an obvious case 

example, though there is an indirect but causal dust relationship there. In truth, some of the listed 

diseases can be caused by non-dust exposures and would still nonetheless be compensatable under 

ODMWA. One of the recommendations made below will be to properly manage the assignment of 

liability to COIDA where necessary so that COIDA entities don’t aggravate the circumstances under 

ODMWA, by referring cases to the MBOD in order to avoid their own liability. It is re-stated again that 

virtually all that separates one miner’s COIDA asthma from another’s ODMWA COPD is a significant 

enough improvement on the second lung function test blow. 

 

ODMWA is also restricted to miners and persons working in works, as defined in the ODMWA. COIDA 

goes on to also provide all workers, with accepted claims, with medical assistance for their treatment 

and care, for life. In the event that an old work injury flairs-up and requires additional treatment or 

surgery, a reopening form can be completed by a registered medical practitioner to obtain 

authorization for the prescribed medical care – as long as it relates to the work injury or disease or is 

aggravating it. In cases where a worker is 100% permanently disabled and unable to perform for 

themselves everyday activities that require constant assistance from someone else, COIDA grants an 

additional benefit to assist with obtaining that help. COIDA, therefore, promises a lifelong medical 

benefit to the worker suffering from an occupational injury or disease. 

 

 
35 Progressive Systematic Sclerosis is a disease that can be caused by a clean underground mining operation, 
whose dust is well controlled and kept below occupationally safe levels. It is therefore independent of negligence 
and can happen in the absence of fault on the part of the employer. No common law claim may exist for this 
disease then, unlike Silicosis. Therefore the ‘inferior’ benefits available under ODMWA to a miner with PSS is all 
that our law allows for them, despite the same disease in a factory worker being entitled to a pension for the 
rest of their and their widow’s life under COIDA. Apart from mesothelioma, PSS is one of the worst diseases 
under ODMWA to be diagnosed with. Its prognosis is brutal and fatal.  
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It is however not true to say that ODMWA lacks any medical benefits. The 2002 amendment ensures 

that miners have access to medical care which must be paid for by either the owner of the mine they 

were working on or the labour broker who sold their services to the mine, provided the ODMWA 

disease commenced while still working on the mine.36 The trouble is that this medical care has its own 

access limitations and functions on a reimbursement system of costs “incurred”. 37  The writer’s 

concern though is that this medical aid provision still renders the worker dependent on the 

cooperation of the mine owner, labour broker, or their continued existence.38 While better than 

nothing, the medical aid entitlement under ODMWA still falls below that provided under COIDA and 

is far less secure or accessible. The medical aid entitlement is furthermore not well known or 

understood. 

 

There is more than one type of cash benefit under ODMWA, though everyone reduces it down to the 

well-known lump sum payment. The benefits are described in section 80 of ODMWA, it deals with: 

 
36 The general legal consensus is that a worker must be diagnosed with the compensatable ODMWA disease at 
work still to trigger the section 36A benefit. The writer disagrees and believes that commencement of the 
disease must be read in line with the meaning of the phrase in section 65(5) of COIDA to understand what the 
legislation was trying to say. This allows the commencement date of the disease to precede the date the medical 
practitioner first diagnosed it and may be assumed to be present in the period the miner was still working 
underground.  

37 ODMWA, section 36A  

“(1) The owner of a controlled mine or a controlled works shall from the date of the commencement 
of a compensatable disease pay the legitimate and proven cost incurred by or on behalf of a 
person in his or her service, or who was in his or her service at the commencement of a 
compensatable disease, in respect of medical aid necessitated by such disease. 

(2)  If, in the opinion of the commissioner, further medical aid in addition to that referred to in 
subsection (1) will reduce the disease from which the person is suffering, he or she may pay the 
cost incurred in respect of such further aid or direct the owner concerned to pay it. 

(3)  For the purposes of this section 'owner' includes a labour broker who against payment provides 
a person to a client for the rendering of a service or the performance of work, and for which 
service or work such person is paid by the labour broker, or where a person is employed by a 
contractor, such contractor.” 

38 For example, if Anglogold were to windup, while still being the mine owner, the right would terminate with 
the company. It is not clear if the right would revive if another company purchased the mine and became the 
new mine owner. In this regard section 36A of the ODMWA presents us with more difficulties than solutions. 
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1. The tuberculosis temporary disability benefit (which is frequently overlooked).39 

2. The certification committee benefit (which most think of when explaining ODMWA).40 

3. The death benefit (which essential defers the certification committee benefit to the 

dependents).41 

The cash benefit quantum is determined by several factors: (1) lost earnings, (2) opinion of the 

certification committee on the severity of the condition and (3) whether the claimant is a surviving 

miner or a dependent. In each of the cash benefits, the earnings of the miner is a consideration, except 

that the earnings are capped so low that a miner would have to pay less than minimum wage to fall 

beneath the maximum earnings cap.42 Only in 2019 was this cap increased from R 3000.00 per month 

to the new cap of R 4195.00 per month, with the minimum pay-out also increased from R 34 458 to 

R 46 782.00.43 This is only slightly higher than minimum wage, at the time, and in virtually all cases 

below a miner’s uncapped actual section 80A earnings, even in the absence of a COIDA section 51 

device to deal with very young miners or trainee miners.44 

 

In terms of the commonly thought of certification lump sum benefit the following equation is used: 

(A x 12) x B 

Where “A” represents a miner’s monthly earnings, subject to the above-stated caps, and B represents: 

 
39 ODMWA, section 80(1) read with section 80(6). 

40 ODMWA, section 80(2) read with sections 80(3) & (6).  

41 ODMWA, section 80(4) read with sections 80(5) & (6). 

42 The minimum wage is currently understood to be about R 20.00 per hour or R 3500.00 per month, in terms of 
the National Minimum Wage Act, Act 9 of 2018. 

43 See GN 1385 in GG 42793 of 24 October 2019 and GN R1249 of 28 December 2009.  

44 Section 80A calculations correspond almost perfectly with COIDA’s earnings calculation in section 63, and also 
including ODMWA’s section 80B calculation when the miner is no longer employed and COIDA’s own solution 
to the same problem. The only difference between the earnings calculations arises from the absence in ODMWA 
of a COIDA section 51 instrument that creates a legal fiction for calculating the earnings of a person still in 
training or under the age of 26 years old. It is not necessary for ODMWA to include a COIDA section 51 provision, 
though, based on the pathology and mechanism of the ODMWA compensatable diseases. 
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1. 1.31 for a person found to be suffering from a first-degree disease. 

2. 2.917 for a person found to be suffering from a second-degree disease and hasn’t been 

certified with a first-degree disease previously.  

3. 1.607 for a person found to be suffering from a second-degree disease and has been certified 

with a first-degree disease previously. 

Clearly the sum of the numbers in points 1 & 3 equal the number at point 2. Point 2 is, therefore, the 

primary number that the maximum compensation in the lump is calculated upon. Looking at the 

equation this works out to be slightly less than 3 years of the miner’s earnings capped to the maximum 

amount. If a miner, then only earned R1500 per month and was diagnosed with second-degree 

pneumoconiosis they would effectively be compensated with almost 3 years of their earnings as a 

lump sum. 

 

Converting the above logic into a COIDA section 49(2)(b) award, this translates into a Permanent 

Disablement percent (“PD%”) of about 70% for second-degree and about 31% for first-degree based 

on the predetermined awards.45 This suggests that if ODMWA were repealed and these miners were 

to fall under COIDA they would benefit from a COIDA pension, provided these PD% assessments hold 

- but this is to put the cart before the horse.46  Below is an example of a worker that COIDA is 

compensating for silicosis with a pension that is only triggered at 31% PD, in terms of schedule 4 of 

COIDA.47 This same example may qualify as first-degree under the ODMWA except that he wasn’t a 

miner, placing him under the more generous COIDA. This however more or less correspondences with 

 
45 This because of the way Schedule 4 read together with section 49(2)(a) and (b) works. Any PD% less than 31% 
PD, which triggers a life-time pension, is approximately equal to one month’s COIDA earnings at the date of the 
disease’s commencement for each 2% PD. For example, 10% PD is equal to five months COIDA earnings lump-
sum – where COIDA earnings are closer to CTC than net salary. A first-degree ODMWA disease is therefore 
precisely (2.917 x 12 month) x 2 = 5.834. 

46 In terms of schedule 4 of COIDA, 31% is the percentage required to trigger a lifelong pension for the worker. 

47 See fn 57 below. The COIDA silicosis cases arose in the dentistry industry. 
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the above statements about ODMWA deemed PD%, and the COIDA silicosis example may eventually 

progress to a 70% PD through a COIDA section 90 process still. 

 

The problem in ODMWA is therefore that its “B” value does not allow for a miner to be recognized as 

100% PD as a result of their second-degree ODMWA disease.48 The COIDA maximum earnings cap is 

also in excess of R 20 000 per month, more than four times higher than the new ODMWA maximum 

earnings cap. Section 80(2) is not anchored in reality and that is why its results are so absurd. In order 

for a miner to achieve a COIDA PD% of 100%, under the ODMWA framework, ‘B’ would need to be 

amended to equal 4.17 for a second-degree compensatable disease. This would result in a lump-sum 

of about 50 months earnings, or just over 4 years’ salary.49 Under COIDA there is still are the provisions 

of a life-long pension, which are no longer active under ODMWA.50 

 

The problem with section 80(1) is only that it is not always provided and frequently ignored in favour 

of the above section 80(2) award. This is because the above absurd equation does not impact the 

section 80(1) benefit which is 75% of the miner’s earnings for no longer than six months, which is 

ordinarily enough time to medically treat them for tuberculosis. Section 80(1) is restricted to active 

tuberculosis that is not immediately the cause of their permanent disability. Tuberculosis is curable, 

and not a permanent disease. Section 80(2) awards for tuberculosis should therefore be frequently 

accompanied by earlier section 80(1) awards. Section 80(1) of ODMWA is, of course, still inferior to 

 
48 COIDA potentially solves this problem by triggering section 49(2)(c), which was re-inserted by an amendment, 
and it comes from the predecessor Workman’s Compensation Act. It speaks to those injuries or diseases that 
have an usually significant impact upon the worker’s ability to continue with their previous occupation, i.e. a 
blacksmith unable to tell distance because of an eye injury. See M Schaeffer & JF Heyne (1971) Workmen’s 
Compensation in South Africa van Schaik Press: Pretoria p 42 – 43. 

49 Earnings are determined in accordance with section 80A of ODMWA. 

50 ODMWA, section 79 and 83. 
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section 47 of COIDA that would entitle a non-miner with occupational Tuberculosis to be given 75% 

of their earnings for up to 24 months while they are allowed to fully recover.51 

 

It is, however, important to remember that these lump-sum awards carry interest on them. Section 

94(4) reads: 

“The commissioner shall add interest to any one-sum benefit or any other amount awarded 

under the previous Act or this Act, or to the balance of any such benefit or amount, as the case 

may be, at a rate determined from time to time by the commissioner after consultation with 

the advisory committee, as from the first day of the month following the month in which such 

benefit or amount was awarded until the last day of the month preceding the month in which 

such benefit or amount or the final instalment thereof was paid: Provided that no interest shall 

be paid on any amount which has remained in the possession of the commissioner for less than 

thirty days.” 

 

Interest runs from the date that the miner was medically examined (where that examination resulted 

in certification). Where the miner died and was later certified after an autopsy, interest runs from the 

date of their death. This interest is never paid and remains outstanding. It may be sizeable considering 

the length of time between the medical examinations and the section 80(2) benefit payment. It is not 

clear that the in duplem rule affects this interest, which entitlement is independent of commercial 

transactions and based on constitutional entitlements. The purpose of this interest is to ensure that 

the MBOD/CCOD responds timeously to claims and that the economic benefit of the award is 

preserved in real economic values. 

 

 
51 Returning to work in a lighter job with less pay is not regarded as a full recovery under section 47 of COIDA, 
full recovery is when the injured party can return to the same job as before or a similar or higher paying job.  
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The Constitutional Court judgment of Njongi v Member of the Executive Council, Department of 

Welfare, Eastern Cape confirms that interest is a legitimate aspect of late payments on social security 

disability benefits.52 This Constitutional Court judgment follows on from the previous matter of MEC 

for the Department of Welfare v Kate, where the SCA awarded an amount determined by the 

prescribed rate of interest whose nature was that of constitutional damages for late social security 

payment processing.53   

 

One major problem with this section however is that the “no interest within 30 days provision” will 

cause difficulties to those that have waited years for the certification committee to respond in the 

affirmative. It is an interpretative problem, since more than one interpretation can be given to the 

entire section within its context of the ODMWA. The interpretation that best reconciles with the 

constitutional nature of the right is that the 30 days proviso is only applicable when all the other 

mechanisms of the ODMWA are running smoothly without any unreasonable delays.  

 

If the examination is conducted and timeously submitted to the certification committee for a speedy 

decision, then the 30 days proviso is constitutional and blocks the interest on the payment. If, 

however, the processing of the claim is unreasonably delayed the value of the social security and 

constitutional right is diminished without an interest payment. Our courts have already indicated that 

a failure to process and pay a disability social security award promptly constitutes sufficient grounds 

for the courts to award constitutional damages for this failure through interest accrued from the date 

 
52 See FN 11 above. 

53 (580/04) [2006] ZASCA 49; 2006 (4) SA 478 (SCA) ; [2006] 2 All SA 455 (SCA) (30 March 2006). 
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that failure to process became unreasonable.54 The open question though is whether the interest can 

exceed the capital amount of the award.55 

2 HISTORY OF MINERS’ LUNG SOCIAL SECURITY 

2.1 BEFORE THE OCCUPATIONAL DISEASES IN MINES AND WORKS ACT 

The history of ODMWA goes back to before its enactment and to its antecedent legislation. It goes all 

the way back to the formation of the Union in 1910. One cannot hope to do better than quote the 

history as discussed by Khampepe J in the majority judgment of Mankayi from the Constitutional 

Court, without overburdening this preliminary report:56 

“Mining legislation (ODIMWA and its predecessors) 

26. The legislative response to the deleterious diseases contracted by mineworkers commenced 

with the Miners’ Phthisis Allowances Act of 1911 (1911 Act). This Act was the first milestone in 

the field of statutorily enforceable compensation for mining-specific occupational diseases and 

set the tone for future legislation. The 1911 Act created a Miners’ Phthisis Fund, to which mine 

owners contributed, to compensate mineworkers suffering from miners’ phthisis and related 

 

54 MEC for the Department of Welfare v Kate (580/04) [2006] ZASCA 49; 2006 (4) SA 478 (SCA) ; [2006] 2 All SA 
455 (SCA) (30 March 2006): 

“[33] In my view the only appropriate remedy in the circumstances is to award constitutional damages 
to recompense Kate for the breach of her right. What remains is how to measure that loss in monetary 
terms. It has not been shown that Kate suffered direct financial loss and it is most unlikely that she did, 
for the grant was destined to be consumed and not invested, but the loss was just as real. To be held in 
poverty is a cursed condition. Quite apart from the physical discomfort of deprivation it reduces a human 
in his or her dignity. The inevitable result of being unlawfully deprived of a grant that is required for 
daily sustenance is the unnecessary further endurance of that condition for so long as the unlawfulness 
continues. That is the true nature of the loss that Kate suffered. There is no empirical monetary standard 
against which to measure a loss of that kind. Counsel for Kate submitted that in the absence of such a 
measure she should be awarded an amount equivalent to the interest that is recognised in law to be 
payable when money is unlawfully withheld. Counsel for the appellant was unable to suggest any more 
appropriate measure and I think we ought to adopt it. Counsel were agreed that the damages ought 
not to accumulate such as to exceed the capital amount.” 

55 In the Kate judgment the parties agreed to the limit the interest and so the question was never decided. It is 
humbly submitted that because of the constitutional nature of the right the interest would not be limited to the 
capital amount.  

56 Mankayi at paras 26 – 40. 
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diseases. A board was appointed to administer the fund. The board was entrusted with the 

power to grant an allowance, in its own discretion, to the affected mineworker or to any 

persons dependent on him for maintenance. 

 

27. The Miners’ Phthisis Act of 1912 (1912 Act) succeeded the 1911 Act. The 1912 Act established 

both the Miners’ Phthisis Compensation Fund and the Miners’ Phthisis Insurance Fund. In terms 

of the 1912 Act, a board was appointed by the Minister and it was responsible for the 

administration of the funds. Parliament contributed to the Compensation Fund, while the 

Insurance Fund was financed by levies contributed by employers. 

 

28. The 1912 Act was amended by the Miners’ Phthisis Act of 1914. In terms of this Act, a board 

was again entrusted with the responsibility for distributing compensatory awards to 

mineworkers and dependants. 

 

29. The Miners’ Phthisis Act of 1914 was succeeded by the Miners’ Phthisis Act of 1916 (1916 Act). 

It repealed parts of the 1912 Act and the whole of the Miners’ Phthisis Act of 1914. The 1916 

Act provided for payment of compensation to a mineworker who had contracted miners’ 

phthisis. The miner had to make a prescribed claim and satisfy the board that he was suffering 

from miners’ phthisis and that he had been employed underground for at least two years. 

 

30. The Miners’ Phthisis Acts Consolidation Act of 1925 consolidated and amended the laws 

relating to miners’ phthisis. This Act was in turn repealed by the Silicosis Act of 1946 (Silicosis 

Act). In terms of the Silicosis Act, a silicosis board was established. Two funds were established, 

the Scheduled Mines Compensation and Outstanding Liabilities Fund (Fund A) and the 

Registered Mines Compensation and Outstanding Liabilities Fund (Fund B). 
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31. Section 33 of the Silicosis Act empowered the board to collect a levy from all owners of 

scheduled mines and registered mines, to enable the board to meet the liabilities payable out 

of Funds A and B, in terms of this Act. Section 96 obliged the State to contribute towards Fund 

B in respect of “miners and Native labourers who were suffering from silicosis or from 

tuberculosis . . . .” 

 

32. Section 84 of the Silicosis Act provided for the board to reduce, by any fraction not exceeding 

one-third, monthly allowances or pensions payable to persons who were also entitled to 

pensions under the Workmen’s Compensation Act of 1941 (1941 Act). 

 

33. The Pneumoconiosis Act of 1956 (1956 Act) superseded the Silicosis Act. The Pneumoconiosis 

Certification Committee was established. It was empowered to determine, by reference to reports 

on the results of medical or other examination and other information available to it, whether any 

person who worked in a dusty atmosphere at a controlled mine was suffering from pneumoconiosis 

or tuberculosis. Where the person was suffering only from pneumoconiosis, the Committee was to 

determine the stage of the disease. The Controlled Mines Compensation Fund was established and 

was financed by funds levied from owners of controlled mines to provide compensation. 

 

34. The 1956 Act was superseded by the Pneumoconiosis Compensation Act of 1962 (1962 Act). It 

introduced a number of institutions that were directed at administering the 1962 Act. These were 

the Miners’ Medical Bureau, the Miners’ Certification Committee, the Pneumoconiosis Risk 

Committee, and the General Council for Pneumoconiosis Compensation. It also established the 

appointment of the Pneumoconiosis Compensation Commissioner. Notably, section 19 provided 

that “[n]o person (other than a Bantu person) shall perform work in a dusty atmosphere at a 

controlled mine, unless he holds a current initial or other certificate of fitness . . . .” In terms of the 
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1962 Act, “[e]very mine which was a controlled mine of group A and B in terms of the 1956 Act 

became a controlled mine under this Act. 

 

35. Section 108 of the 1962 Act provided for the establishment of the Pneumoconiosis Compensation 

Fund which was credited with all the assets and debited with all liabilities devolving upon the 

council as read with section 61(1). 

ODMWA 

 

36. In 1973, ODMWA repealed previous legislation and consolidated the law relating to the payment 

of compensation in respect of certain diseases contracted by persons employed in mines and 

works. 

 

37. Section 39(1) provides for the establishment of a Medical Certification Committee for Occupational 

Diseases, which considers reports from medical practitioners in respect of a mineworker who works 

in a controlled mine, and is found to be suffering from a compensatable disease. 

 

38. Section 61(1) provides for the establishment of a Mines and Works Compensation Fund which is 

controlled and managed by a commissioner. Owners of a controlled mine or works are required to 

pay a prescribed levy for the benefit of the Compensation Fund for each shift worked by an 

employee. 

 

39. Section 78(1) provides for the benefits to be awarded by the commissioner. Section 99(1) provides 

that no compensation shall be payable to persons who have contracted diseases that are 

attributed exclusively to work other than work at a mine or works. Section 94 provides for 

compensation to be paid by the commissioner to the mineworker who contracted compensatable 

diseases. Section 100(2) prohibits compensation to a person who has received or is still receiving 
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full compensation under the 1941 Act. Its object is to prevent double compensation (“double-

dipping”) in respect of diseases covered by both these pieces of legislation. 

 

40. ODIMWA was amended in 1993 by the Occupational Diseases in Mines and Works Amendment 

Act (ODIMWA Amendment Act). The ODIMWA Amendment Act removed all the offending racial 

characterisations and differentiation in ODIMWA. Section 36A provides for the payment, by the 

owner of a controlled mine or a controlled work, of legitimate and proven costs incurred by or on 

behalf of the employee in his or her service in respect of medical expenses necessitated by the 

disease.” [sic] 

 

In summary, the legislative history of compulsory mining lung disease insurance was quite rapid in the 

first decade of the Union, resulting in no less than four Acts being passed to either create the legal 

framework, amend it or substitute it entirely. The legislation focused mainly on tuberculosis which 

was already known as an ancient disease of man. The initial legislation taking the ancient Latin/Greek 

name of tuberculosis – Phthisis, from the Greek phthinein ‘to decay’. Tuberculosis has also been 

historically called ‘consumption’ and has been featured throughout human history in numerous texts 

and works. Tuberculosis and always has been part of human culture and society for as long as recorded 

human history. The disease of tuberculosis is today understood to be the result of certain well-

described microorganisms and pathologies; Mycobacterium tuberculosis complex. Germ Theory and 

the work of Robert Koch (1843 –1910) is responsible for demystifying this old nemesis of humanity. 

 

After the second world war pneumoconiosis became a bigger recognized contender in the world of 

occupational lung diseases. The word pneumoconiosis, in fact, does not identify a single disease but 

an entire category of diseases associated with extractive and processing industries. The word 

pneumoconiosis is a late 19th-century invention from the ‘pneumo’, relating to the lungs, and ancient 

Greek ‘konis’, meaning ‘dust’. The worked commodity giving the pneumoconiosis its specific diagnosis 
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name; silica (silicosis), asbestos (asbestosis), iron (siderosis), aluminium (aluminosis) or coal (black 

lung). Because South Africa was primarily a gold mining nation its legislation mainly recognized 

Silicosis, in the name of the statute, instead of Coal Workers’ Pneumoconiosis (black lung) and 

Asbestosis which is also found in South Africa. 

 

Now we must just pause for a moment to deal with a myth about pneumoconiosis that most are guilty 

of assuming and others for misstating. Pneumoconiosis is not a mining disease. It can be caused by 

non-mining activities, though very rarely. In 2018, the Compensation Commissioner for the Labour 

Department, under COIDA, recognised and compensated a non-miner for silicosis. This non-miner 

developed silicosis as a direct result of their occupational risk exposures, dentistry. However, what 

these rare cases do assist us with is a comparison between an ODMWA pneumoconiosis case and a 

COIDA pneumoconiosis case, which while extremely rare - do occur. We can then see how they are 

compensated under different systems.57 

2.2 AFTER THE OCCUPATIONAL DISEASES IN MINES AND WORKS ACT  

This brings us to ODMWA in the historical record, which has been described as primarily a statute of 

diseases caused by mine dust or a lung disease statute. This a gross oversimplification and 

misunderstands what ODMWA really is. ODMWA is a statute with a prescribed list of diseases that it 

caters for, with an option to extend that list through specific mechanisms. This will be discussed in 

detail at a later stage. The listed diseases are frequently closely related to mining and are often called 

 
57  Compensation Commissioner Claim No. 984357. Here a dental technician received a pension from the 
Compensation Commissioner for a section 49(2)(b) assessment of 40% PD, based on a lung function of FEV1% 
of 63% and FVC% of 55%. This works out to be a pension for life of exactly 30% of his section 63 earnings under 
COIDA. If this person hypothetically were a miner earning R10 000 per month before the disease commenced, 
inclusive of performance bonuses, then the COIDA system would exceed the value of the ODMWA cash benefit 
within 24 months for the same level of impairment. We can assume, based on recent statistical reports by 
StatsSA, that the beneficiary of this COIDA claim will live between another 13.3 – 19.4 years. (See StatsSA report 
03-01-62.) 
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mining diseases. They are not, however, all dependent on dust. ODMWA however only holds 

jurisdiction over employees of mines and works. 

 

ODMWA was implemented in the early 1970s and amended many times before the end of the 

20th century to consolidate and rationalize the earlier endeavors of Parliament to deal with mining 

lung diseases like tuberculosis and Silicosis. It was not, fundamentally, designed to serve the purpose 

to which it now does – it, like the Natives Land Act of 1913, was wholly consistent with an intention 

of an Apartheid system and a plan to drive a particular kind of economy based on mining. The late 

Prof Jock McCulloch, a historian, best explained the ODMWA system and legacy as the result of the 

synergistic relationship between the racist white government and the capitalistic mining companies 

that required cheap labour.58 

 

However, the last two decades of the 20th century and the first decade of the 21st century 

fundamentally rewrote the character of the ODMWA. Parliament did this in 1988 and 1993 by 

effectively eliminating chapter 7 of the Act and the racially discriminatory elements contained in the 

Act. It also, however, included new rights and duties in an amendment from 2002, which significantly 

increased the benefits of miners under the ODMWA, which this report returns to later. The 

amendments in the 80s and 90s sought remove the inherently racist framework of the Act but failed 

to give the ship new engines to drive the constitutional aspirations forward. History will have to decide 

whether this was a reasonable failure to think ahead and see the problems coming. 

 

It is important to state though that any extension of ODMWA to new diseases and conditions must be 

understood today through the lens of the Mankayi judgment, which recognizes the fundamental 

 
58 See Prof Jock McCulloch “South Africa’s Gold Mines and the Politics of Silicosis” 2012 Boydell & Brewer for an 
essential text on this subject matter. The introduction on the background of the law and silicosis in South Africa 
is without peer. 



[32] 
 

constitutional problems with ODMWA. The reason this is important is that some COIDA entities 

attempt to read into ODMWA any disease caused by mine dust - which is simply incorrect, for instance 

asthma or certain lung cancers. Since the last amendment to the list of eligible and identified diseases 

in 1974, only one additional disease has been added by the certification committee; mesothelioma 

caused by asbestos, which is a highly specific type of cancer. 

 

The definition of compensatable diseases presently is: 

a) pneumoconiosis;  

b) the joint condition of pneumoconiosis and tuberculosis;  

c) tuberculosis which, in the opinion of the certification committee, was contracted while the 

person concerned was performing risk work, or with which the person concerned was in the 

opinion of the certification committee already affected at any time within the twelve months 

immediately following the date on which that person performed such work for the last time;  

d) permanent obstruction of the airways which, in the opinion of the certification committee, is 

attributable to the performance of risk work; 

e) any other permanent disease of the cardio-respiratory organs which in the opinion of the 

certification committee is attributable to the performance of risk work; 

f) progressive systemic sclerosis which, in the opinion of the certification committee, is 

attributable to the performance of risk work; 

g) any other disease which the Minister, acting on the advice of a committee consisting of the 

director and not fewer than three other medical practitioners designated by the Minister, has, 

subject to the provisions of subsection (2), by notice in the Gazette declared to be a 

compensatable disease and which, in the opinion of the certification committee, is 

attributable to the performance of risk work at a mine or works. 
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3 RECOMMENDATIONS 

3.1 OVERVIEW 

The ODMWA is deeply problematic and possibly beyond saving. In order to properly implement the 

Constitution’s purpose and spirit, it may have to be repealed and replaced with something entirely 

new. An amendment is not going to save the ODMWA. It is already rife with amendments and further 

amendments may progressively lose their impact. There must be a limit to the number of 

amendments, the government must realize the statute needs to be retired. 

 

However, simply repealing the ODMWA and returning all these ODMWA claims to the COIDA which is 

responsible for all occupational injuries and diseases except for those expressly excluded by the 

definitions of COIDA and/or the provisions of other legislation like ODMWA has its own problems. The 

problem with repealing ODMWA in its entirety is that COIDA may not be fit for the purpose of 

absorbing the ODMWA claims because of legacy, administrative or financing issues. 

 

It has been explained that COIDA and ODMWA assess their levies in fundamentally different ways, 

ODMWA caters to diseases that may only manifest long after exposure while COIDA focuses almost 

entirely on injuries and their recent occurrences. If the cap to the benefits under ODMWA were not 

so problematic, its administration functioning properly and its medical assistance more secure, then 

it may, in fact, be debatable that ODMWA is the superior diseases statute in relation to the COIDA. Of 

course, this is an oversimplification, COIDA enjoys the ability to always review and alter the benefits 

workers might receive under its provisions.59 The ODMWA is burdened with a three-tier system based 

 
59 See section 90 of COIDA and Jansen v Compensation Commissioner (CA 377/2007) [2008] ZAECHC 63; (2008) 
29 ILJ 2141 (E) (4 June 2008): 

“[10] The presiding officer therefore erred in holding that the appellant’s application was premature in 
that he and his assessors were unable to determine the precise degree of his disablement at the time of 
the hearing in view of the possibility of remedial surgery in the future. The Act caters for future 
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on no compensation, 1st degree compensation and 2nd degree compensation.60 It also doesn’t enjoy 

funeral benefits like the COIDA does. The only real advantage to workers is that ODMWA permits them 

to still recover their general damages through a common-law lawsuit, but this is not really an 

advantage considering the immense difficulties with the kind of litigation contemplated.61  

 

Of course, our courts are slowly realizing that we’re a century behind the rest of the world on 

workplace accident laws and jurisprudence, and even acknowledging strict liability against owners of 

a working sites.62 

 

An unpopular suggestion of the way forward may then be that both the ODMWA and COIDA are 

repealed, this would mean that the protections under section 35 of COIDA in favour of employers fall 

away completely. This would allow sick or injured workers to sue their employers directly, claiming 

general damages together with their full medical costs and the COIDA section 56 entitlement.63 The 

problems with this however go to the heart of no-fault liability and the basis for the compromise 

between workers and employers for set compensation which avoids the litigious process. Under the 

common law system, the worker is straddled with the risks and costs of litigation against a well-

resourced entity in a time when the injury may have eliminated the ability to earn a living. In turn the 

 
improvement in the beneficiary’s condition, whether through surgery or otherwise. In terms of s 90 the 
Director-General may at any time review any decision in connection with the reward of compensation 
on good grounds inter alia (para (c)) that the compensation awarded in the form of a pension is 
excessive because of changed circumstances. This is reinforced by s 42(1) which empowers the Director-
General to require an employee to whom compensation is payable to submit himself to a medical 
examination by a designated medical practitioner.” 

60 It is worth noting that the Tshiamiso Trust entitles a claimant to compensation even if the ODMWA does not, 
based on its Schedule H to its Trust Deed. A miner with only radiological findings of silicosis would still be entitled 
to an amount of R70 000.00, as of the Trust’s effective date, which is more than the current 1st degree 
compensation under ODMWA.   

61  Another potential minor benefit is the right to an autopsy under ODMWA for determining if further 
compensation is available, though this right is effectively non-existent because almost nobody knows about it.  

62 See Joubert v Buscor Proprietary Limited (2013/13116) [2016] ZAGPPHC 1024 (9 December 2016). 

63 Section 56 benefits, in terms of COIDA, are all resulting pecuniary losses. These can still be less than a section 
49 benefit if the worker lives long enough or has already retired at the section 65(5) commencement date of the 
occupational disease. 



[35] 
 

employer avoids the risks of larger claims, the costs and uncertainty of litigation and instead must pay 

a regular amount subject to specific rules of increase. It is recommended that employees remain under 

the assurances of section 27 of the Constitution rather than risking it out against individual employers 

and/or their private insurers, by sorting out the social security legislation. 

 

It would be preferable if COIDA and the ODMWA would be reconsidered together and replaced by a 

new comprehensive and singular statute that deals with all these problems. Indeed, it may even be 

more preferable to have the COIDA, ODMWA, OHSA and MHSA replaced with a singular statute 

designed to deal with the prevention of occupational fatalities, injuries and/or diseases and then the 

consequences, if this is not accomplished. 64  The MHSA and OHSA have already moved the 

jurisprudence to the extent that certain provisions of COIDA no longer make sense. For example, 

section 56 of COIDA requires that the worker prove that the employer’s negligence was responsible 

for their work injury, but section 2 of the MHSA and section 8 of the OHSA requires the employer to 

ensure as far as reasonably practicable that the workplace is safe. Abroad, other common law 

countries have interpreted ‘reasonably practicable’ as meaning that the duty residing with the 

employer increases with the potential harm contemplated: 

“in every case, it is the risk that has to be weighed against the measures necessary to eliminate 

the risk. The greater the risk, no doubt, the less will be the weight to be given to the factor of 

cost.” 

and 

“Reasonably practicable is a narrower term than 'physically possible' and seems to me to imply 

that a computation must be made by the owner in which the quantum of risk is placed on one 

scale and the sacrifice involved in the measures necessary for averting the risk (whether in 

 
64  This idea has already been accepted by cabinet during the Mbeki presidency, in response to the Leon 
Commission on Health and Safety in the Mining Industry. However, it has never been implemented due to a lack 
of political will it would seem.  
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money, time or trouble) is placed in the other, and that, if it be shown that there is a gross 

disproportion between them – the risk being insignificant in relation to the sacrifice – the 

defendants discharge the onus on them.”65 

 

This means that in terms of section 56 of COIDA (with the exception of a patent defect that has been 

demonstrated) the worker must prove the negligence of the employer on a balance of probabilities. 

While under section 2 of MHSA and section 8 of OHSA, the employer is assumed to be responsible 

unless they can show they took all reasonably practicable measures to prevent the harm of its workers 

and those are found to be acceptable given the potential harm and the cost of further mitigation 

measures. 

 

The latest COIDA amendment bill of 2018 proposes the formulation of an inspectorate with 

corresponding powers to enhance the function of the COIDA. This would increase the number of 

inspectorates under the MHSA, OHSA, COIDA and ODMWA to four, all essentially tasked with ensuring 

the wellbeing of workers. There are numerous examples of jurisdictional battles between all these 

inspectors, departments and tribunals. The situation is the definition of Kafkaesque:66 

 

“having a nightmarishly complex, bizarre, or illogical quality” 

 

It is our submission that the system has become unworkable and contradictory. It has become an 

affront to our Constitution and the dignity of workers to subject them to this der process. It would be 

our firm recommendation that the entire system needs to be reassembled but that will likely require 

exceptional patience and pro-longed political will. Until then, everyone will suffer - including business. 

 
65 Edwards v National Coal Board [1949] 1 All E. R. 743. 

66  Franz Kafka (1883 – 1924) is a celebrated modern fiction writer and was a workman’s compensation 
commissioner under the Czech Kingdom, he wrote about the absurdity of our systems. See for example his 
posthumous work Der Process (The Trial). 



[37] 
 

 

This project, however, does not deal with what that final long-term project should look like, but rather 

how can we in the short or medium term make the current legal framework more accessible to those 

it is entitled to assist. It is however critical is remember that because of the private Tshiamiso Trust67 

that is responsible for implementing the historic silicosis class action settlement, there may be some 

synergies that can be worked into these recommendations. 

 

However, caution is required against the concept of a full merger between the Tshiamiso Trust and 

the MBOD/CCOD. The two entities may occupy largely the same space, but both are fundamentally 

different in terms of their identities and responsibilities. The Tshiamiso should cease to exist on 

28 November 2031, whereas, unless repealed or struck out as unconstitutional, the MBOD/CCOD will 

continue to exist. The MBOD/CCOD has a massive backlog of pending applications that are determined 

by a similar but different set of jurisdictional facts to the Tshiamiso Trust’s beneficiaries.68 This means 

that while it is not like judging dogs with cats, there is still a difference between different breeds of 

dogs, for example Dachshunds or Dobermans.69 Imposing the backlog and speed restrictions of the 

ODMWA on the trustees of the Trust would result in a strain on their fiduciary duties.70 

 

 
67 IT1752/2019(G), registered on 27 November 2019.  

68 For example, compare the definitions section of ODMWA (read together with  section 44) against the present 
schedule H of the Tshiamiso Trust Deed. The Trust may award a lump-sum cash benefit to a person with less 
than 1st degree silicosis (radiological) (NCD / ‘zero degree’), whereas the ODMWA cannot. The Trust also includes 
a special benefit for those with the worst of the worst 2nd degree silicosis (no more than 1 in 100 cases of 2nd 
degree silicosis), whereas the ODMWA enjoys no conceptually similar ‘3rd degree’. 

69 The MBOD being a slower Dachshund that holds less bite (compensation), while the Trust is closer to the 
Doberman with a stronger bite, it can move more rapidly but it won’t live as long as the Dachshund. They can 
work together well, but in different roles. 

70 Section 39 of the ODMWA establishes a committee of doctors that must include the Director of the MBOD, 
and they must decide upon the certification of each and every mineworker in terms of the Act. This is an 
impossible task to keep up with unless the certification committee were to decide each case in a matter of 
seconds and take no breaks for a prolonged period of time, 24/7, which would almost already render every 
rushed decision reviewable. The only feasible method of removing this backlog of the appointment of numerous 
medical practitioners as Deputy Directors to exercise their authority under section 4(2)(a) of the ODMWA to 
catch up the certification committee hearings.  
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The Trust must ensure that it has affected its objectives within a very short 12-year time period and 

within the framework defined by the Court: 

 

“[27] In such circumstances it is not just incumbent upon but crucial that the trustees do 

everything possible to assist the claimants with their claims. No effort should be spared to 

ensure that every eligible claimant or his dependants receive the compensation that is due to 

them. That is what is required of trustees by the object of the Trust. The trustees sitting in 

conscience, as they no doubt will, should have little difficulty in ensuring that no eligible 

claimant is wrongly denied the compensation they are entitled to: the focus should be on 

paying rather than refusing the compensation. The problem of fraudulent claims should, with 

minimal effort, be easily detected. In my view only in cases where fraud can be established 

should the respective claim be rejected.”71 

 

This may in fact require that the Trust will have to sometimes lead the charge on behalf of 

mineworkers’ rights to compensation, sprinting ahead, and in other times cooperate with the rest of 

civil society and government to bringing the relief to these mineworkers and their dependents that 

they are entitled to.  

 
71 Extract from the concurring reported judgment of Vally J in Ex Parte Nkala and Others (44060/2018) [2019] 
ZAGPJHC 262 (26 July 2019). Please note that this is not a minority judgment, it does not rule against the 
establishment of a trust and settlement of the class action. 
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3.2 MEDICAL SURVEILLANCE 

3.2.1 CERTIFICATION 

It has been explained that the Tshiamiso Trust and the MBOD are to some extent walking the same 

road together, though the MBOD is dragging a great deal of luggage that must be carried. The 

Tshiamiso Trust and the MBOD are supposed to find synergies between them so that they don’t always 

go about reinventing the wheel. However, there are some problems with the differences between 

them that will make any joint journey a bumpy one.72 

 

Because section 13 of the Occupational Diseases in Mines and Works Amendment Act 208 of 1993 has 

never been put into operation, section 43 of the ODMWA remains in effect and the Minister, in 

consultation, may change the standards for deciding a certification of a compensatable disease. It is 

therefore in theory possible that the Minister of Health may adopt the criteria in schedule H of the 

Tshiamiso Trust Deed, in full or in part, in order to ensure that the same outcome under the ODMWA 

should, in theory, result in the same outcome under the Trust. This may be beneficial in some aspects, 

where the schedule H is more lenient in compensating mineworkers. However, it is important to 

realize that the schedule H is not always more generous than the current standards applied by the 

ODMWA.73 

 

The major problem, for synergies and rectifying backlogs, is the section 39 certification committee 

bottleneck. The ODMWA requires that the Director of the MBOD not only sits on the certification 

 
72 See for example the differences between the MBOD’s criteria for compensation and the Tshiamiso’s criteria 
in its schedule H of its Trust Deed. It is possible for a positive result in the one and a negative result in the other, 
and the Trust requires more information than the MBOD does in certain severe cases. 

73 For example, schedule H requires a 1/1 ILO finding on x-ray for eligibility whereas ODMWA may be satisfied 
with a 1/0 ILO finding. (1/1 means that it is beyond a reasonable doubt that the person has the condition, 
whereas 1/0 means that it is more likely than not that the person has the condition on a balance of probabilities).  
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committee but also chairs it.74 This effectively means that there is one certification committee. If there 

is no Director, or the Director cannot perform this function and other critical functions at the same 

time, the ODMWA at least allows for a Deputy Director to stand in the Director’s stead in the 

certification committee. 75  If however the Director or Deputy Directors are unavailable, the 

certification committee will not be properly constituted. This leaves us with as many certification 

committees as there are Directors and Deputy Directors.76 The problem is that the MBOD has been 

without sufficient Directors or Deputy Directors for several decades now.77 In order to resolve the 

problem, more Deputies are therefore required. 

 

There is no time period prescribed or recommended, but our courts have from time to time 

interpreted certain periods of time as excessive and warranting of additional constitutional damages, 

suggesting that any longer than 12 months is excessive. The old Mine Health and Safety Amendment 

Bill of 2013 contemplated a 60-day time period from lodging a medical appeal with the inspectorate, 

in order to deal with similar problems, but nothing became of the Bill.78  

 
74 ODMWA, section 39(2)&(3). 

75 ODMWA, section 3(3) and 4(2)(a). 

76 ODMWA, section 4(2)(a). 

77 In order to catch up and ensure that another backlog does not occur, it may be necessary to appoint and 
employ sufficient Deputy Directors to deal with about 5% of the entire current and former mining working 
industry each month. This is based on the right to a free medical examination every 24 months (100% divided 
by 24 months = 4.1666%) for each mineworker that is or was employed at a mine or works. Considering that the 
MHSA requires every employer to have a miner regularly screened, and presuming that they lawfully obey this 
instruction and this occupational medical doctor spends 30 minutes on each miner that a certification committee 
spends 10 minutes on, then the number of Deputy Directors required for the purposes of ODMWA can be 
roughly estimated. All occupational medical practitioner appointments in terms of the MHSA, giving us a real-
time number of how many medical screenings are taking place. This is also assuming that former miners 
approach their old employers for their ODMWA medical benefit exams, which is unlikely so a contingency should 
be factored in. 

78 GN 1103 of 2013 GG 37027 15 November 2013 – see Section 13(b). 
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3.2.1.1 RECOMMENDATION: 

The Minister must consider whether the standards for certification must be changed, by consultation 

with the Director of the MBOD and the various stakeholders, including the mines, unions and the 

NIOH. If it is agreed that the standards must be varied, those changes must be implemented as soon 

as possible. If it is agreed to continue on the current standards, those standards must be fully 

published for all stakeholders and interested parties to have in an official format. 

 

The Minister must take whatever reasonable measures necessary to remove the backlog of cases 

waiting for certification and ensure that no backlog comes into existence again. This may include the 

appointment of additional Deputy Directors that are registered occupational medical practitioners on 

a permanent or interim basis until the backlog is resolved within no more than 12 months. Going 

forward the Minister should ensure that a sufficient number of Deputy Directors exist to chair 

certification committees, based on the size of the current mining and works industry workforce and 

former workforce. The MHSA amendment Bill’s 60-days to a maximum of 180-days should be the 

target. The number of certifications committee running will have to be the reasoned decision of a 

consultative process between the NIOH, the Minerals Council and the Unions.  

 

For example, assuming the correct implementation of the MHSA, the ODMWA will require enough 

certification committees to process in two years the number of miners that the entire contingent of 

MHSA appointment medical officers, throughout RSA, process in about one year. There may be a 

contingency for the fact that mine doctors spend more time with miners than the certification 

committee will spend on an individual case, but there are also contingencies that the certification 

committee must process every two years all cases that a mine doctor once had to process and in 

practice no longer do because the miner has left the mine. If it is accepted that mine doctors are kept 

efficiently busy with MHSA medical surveillance, they fully comply with the MHSA medical surveillance 
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requirements at each mine, and do not have great amounts of free time, then the number of Deputy 

Director’s required to chair certification committees will be a ratio of the total number of MHSA 

occupational medical practitioners. This ratio may be as high as 0.5 or as low as 0.05.79 The Minister 

of Health should communicate with the Minister of Minerals on the number of occupational medical 

practitioners currently appointed and develop a system of ensuring that the MBOD has enough 

certification committees to ensure no backlogs. 

 

The Minister should immediately appoint the increased number of Deputies to ensure that the wheels 

of the certification committees are spinning fast enough in order to properly perform its function. The 

Minister should also implement performance guidelines for assessing the efficiency and speed of 

certification committee members, and administration data on certifications per month, not corrected 

on review, should be collected and considered. 

 

An alternative to the above would be to amend the ODMWA to make it that the Director or Deputy is 

not required to sit in every certification committee meeting, so that the certification committee can 

make legal findings in terms of ODMWA without the Director or a Deputy Director present and chairing 

the committee.80 

 

It should also be implemented, as a matter of policy or by amendment, that any reference to a medical 

practitioner in the ODMWA must be a reference to a registered occupational medical practitioner, as 

defined in the MHSA, or a registered medical practitioner specialist in diagnosing or treating 

occupational lung diseases, i.e. pulmonologist, public health practitioner etc.. This should happen in 

 

79 Based on the ratio of time it takes to conduct an ODMWA certification hearing and a MHSA professional 
medical assessment, and then also the ratio of current to former mine and workers employees. The ratio of the 
time between each surveillance done under the MHSA or ODMWA being important. 

80 This would make the most sense but requires amendments, and amendments will be more difficult to achieve. 
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any event because an ordinary medical practitioner, as defined in the Health Professions Act,81 is not 

necessarily a sufficient expert to makes these kinds of determinations. 

 

There is also some speculation that the certification committee members are not medical practitioners 

which are registered in terms of the Health Professions Act, and therefore they are unable to act as a 

medical practitioner in any aspects of diagnosing, treating or making a prognosis of a disease or injury. 

If an unregistered medical practitioner gave an opinion that resulted in a certification finding on 

disability assessment, that finding may be unlawful and reviewable. In order to refer to oneself as a 

medical practitioner, they must be registered with the Health Professions Council of South Africa as a 

medical practitioner and their registration must be current and valid. 

 
81 Act 56 of 1974. 
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3.2.2 BENEFIT MEDICAL EXAMINATIONS 

Presently the Benefit Medical Examination system is clogged up with a severe backlog. It is perhaps 

not an exaggeration to suggest that if the MBOD were to prioritize this backlog on the basis of first 

come first serve, with the same mechanisms and protocols as before, then the life-time of the 

Tshiamiso Trust may have already eclipsed before the MBOD is up to date. The Director himself has 

complained that when he received his appointment to resolve the issues under ODMWA, the rooms 

of the MBOD/CCOD were filled with piles of unprocessed claims. 

 

The One-Stop Shops around the country have failed to make a real and significant impact upon the 

uptake in medical surveillance because of prolonged labour issues and insufficient distribution of the 

centres.82 The One-Stop Shops need to be prioritized and expanded into other accessible areas, but 

even this is perhaps insufficient to tackle the problem. 

 

Another solution may be in the Director’s powers to direct medical practitioners to assess former 

miners and report on their findings together with a good quality x-ray and lung function test results. 

These medical practitioners could then be reimbursed for their services at tariff rates from the 

government, and their mandatory participation will assist in bringing the pneumoconiosis and 

tuberculosis epidemics into the forefront of South African medicine once again. The only caveat that 

I would suggest is that GPs be entitled to refer former miners to occupational medicine practitioners 

or specialists, without falling in breach of the Director’s lawful direction, if the GP consulting is within 

15 km of a suitably qualified and available occupational medicine practitioner or specialist and the GP 

 
82 There are no one-stop shops in the Free State or Limpopo, both important mining provinces, and none outside 
of the borders of the Republic of South Africa, with a large proportion of miners coming from outside of RSA. 
Coal miners seem to have been overlooked, and this group of miners frequently tend to be completely unaware 
of their ODMWA rights and benefits. 
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arranges the referral. The final qualifications of a medical practitioner before accepting an ODMWA 

claim from them should be discussed and decided by consultation between the Director and the NIOH.  

3.2.2.1 RECOMMENDATION: 

The Director of the MBOD exercises their statutory powers under the ODMWA to direct and demand 

that all/any medical practitioners (1) ask every patient over the age of 25 that sees them during a 

consultation whether they worked for more than eight years in the extractive industries and if they 

have had their biannual statutory BME exam in the last 24 months, and if they are former miners and 

haven’t had a statutory BME in the last 24 months (2) to offer whether they may conduct a medical 

examination on them for ODMWA compensatable diseases, including a front chest x-ray and lung 

function test, the government bearing the costs of the tests and consultation, and having it submitted 

to the MBOD together with their most recent contact and employment information. This directive 

being transmitted to the Health Professions Council of South Africa (“HPCSA”), all registered medical 

practitioners, all registered health institutions and being gazetted. 

 

Parliament and the HPCSA being further called upon to make the necessary 

arrangements/amendments to hold medical practitioners and/or health institutions accountable if 

they fail to follow this directive, including the possibility of them being held personally liable in certain 

cases of undiagnosed ODMWA compensatable diseases (where the deceased miner worked in the 

mines for more than 20 years, and a verbal autopsy83 is strongly suggestive of the disease). 

 

 
83 A verbal autopsy is a new procedure being used in some occupational lung disease matters, 
wherein a social study is conducted of the circumstantial or hearsay evidence surrounding the illness 
of a deceased miner – in the absence of an actual body to autopsy. Interviews are conducted with 
family, neighbours, friends and former health practitioners to try and assess whether there is 
sufficient evidence to support a diagnosis of silicosis without scientific tests. Frequently conducted 
by anthropologists, and not mainstream medical science.  
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The above duty however ceasing where the miner has already been certified by the MBOD for a 2nd 

degree ODMWA disease and the doctor has seen the MBOD certificate stating as much.  

 

Private and Public hospitals may be called upon by the medical practitioner to conduct the required 

x-rays and lung functions according to the government tariff, and medical schemes having those tests 

and examinations included in their Prescribed Minimum Benefits. The medical schemes and private 

hospitals may recoup the tariff amounts from the government for these tests. 
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3.2.3 AUTOPSIES 

There has been a concerning decline in the number of autopsies conducted under the ODMWA. 

Medical and health practitioners are not submitting former miners that have died for their entitled 

autopsy. This is despite the fact that they have a statutory and ethical obligation to do so when the 

widow, or other surviving dependents, has a legitimate expectation that an autopsy be conducted to 

determine whether they are entitled to further social security compensation. The widow is frequently 

never informed of this right or its potential implications for them under ODMWA, alternatively, the 

practitioner sometimes refuses after the extended family declines to give medical consent for the 

procedure even though the widow has firmly requested it. 

 

The result is an ongoing violation of the surviving dependents’ constitutional right to social security. 

However, this appears to be mainly caused by a lack of education, the failure by the medical personnel 

to inform the dependents properly of their rights and/or the medical personnel’s unlawful refusal to 

perform the autopsy where the widow has requested it but the extended family has withheld their 

unrequired consent. The result is that numerous widows and other dependents do not receive their 

entitled ODMWA compensation. It is important to note that research has found that large numbers of 

ODMWA compensatable diseases go unidentified under a radiological examination and only get 

picked up on autopsy. It is probable that one widow does not receive her ODMWA compensation for 

each 2nd-degree certification made from normal BMEs when autopsies are not regularly and routinely 

conducted. The actual prevalence of ODMWA diseases arising from our mines are also masked and 

remains hidden, because autopsies are not conducted, and further result in possibly incorrect risk 

assessments and levy contribution determinations.84 It must, as far as possible, be that all former 

 

84 It is recognized that ODMWA conducts risk assessments mainly on future incidences of diseases, but these 
assessments are widely based on dust measurements and their interpretation. Studies have found that the 
incidence of dust diseases strongly suggest that the interpretation of previously ‘safe’ dust levels were in fact 
wrong, and many other jurisdictions have begun to reduce their maximum OELs in light of this misinterpretation. 
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miners be autopsied. This is important not only for the benefit of surviving dependents, that may often 

include minor children, but also for the countless miners that are still exposed to risks in order to 

better understand those risks. 

3.2.3.1 RECOMMENDATION: 

Similarly, to the actions suggested for Benefit Medical Examinations, it is suggested that the Director 

exercises their power to call upon all health practitioners to make autopsies a foremost concern of 

recently deceased or dying miners. That there be a legal directive upon health practitioners to properly 

consult with the surviving dependents, particularly the widow, on the availability and implications of 

an autopsy. That they expressly explain the autopsy will be at the cost of the government, and that 

the consent of the widow is the overriding consent. That they contact the NIOH’s pathology section 

immediately after the miner has died and inform them if an autopsy is required, or if an autopsy has 

not been consented to the reasons for the withholding of consent and the details of the deceased 

miner – including his/her full name, ID or Passport number, Industry or Company Number, if known, 

work history and previous MBOD certifications, if any. This information must be provided even if the 

family opts against an autopsy for the NIOH and MBOD’s own records. Cause of Death must be given 

for the purposes of those records as well, where it is related to mining or an occupational disease. 

 

It is recommended that Parliament amends the ODMWA to make it that where minor children of the 

deceased miner survive him/her, then consent for the autopsy is automatic and may not be revoked 

without an order of the High Court or Family Court. It is further recommended, that the ODMWA be 

amended so that consent should be presumed unless revoked by the widow, or in the absence of a 

widow an adult dependent. The autopsy taking place, unless consent is revoked, within the 

timeframes dictated by regulations to be published under the section on conducting the autopsies in 

 
This renders accurate data about the prevalence of these diseases critical in assigning rational risk assessment, 
making autopsies almost as important as the dust measurements themselves.  
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a respectful and dignified manner. It should be a serious offence if a person interferes with the 

entitlement of a widow or minor children to access this social security, obtained through this autopsy 

process, one that carries a suitably serious fine or otherwise appropriate sanction. 
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3.2.4 REPORTING OF CERTIFICATION COMMITTEE FINDINGS AND THEIR PAYMENT IMPLICATIONS 

A major problem with the ODMWA is the long drawn out delays between submitting a claim, receiving 

a positive certification committee decision and then finally obtaining the due payment. It is not an 

exaggeration to say that this can take the better part of a decade, if not longer. This delay was the 

subject matter of a previous public protector report that has been virtually forgotten about. This delay 

frequently resulting in the CCOD not being able to track down miners that have been awarded 

compensation, because they have moved or died. The ODMWA makes the Road Accident Fund Act85 

look exceptional. Worst of all the MBOD/CCOD doesn’t communicate adequately with the public, 

whereas the Road Accident Fund will at least sometimes answer queries. 

 

Several problems exist here with different potential solutions, under the heading of medical findings 

and reporting. But here we simply focus on the claim tracking process and requirements upon the 

mines. 

 

It is a constitutional prerogative that beneficiaries of the ODMWA be entitled to update information 

about their claims. Miners should be notified when their claims have been received, registered (which 

requires them to be captured in the system), considered and adjudicated. Miners need to be made 

aware of the process at each step and be informed immediately if further details from them are 

required and how to provide said details. 

 

It is furthermore unacceptable that mine medical officers complete the MBOD benefit application with 

only the miner’s mine address, completely aware that the miner is unlikely to be there when the 

certification committee has decided upon the application and the CCOD then needs to locate the 

miner that then cannot be found. It is furthermore completely unacceptable that the mine doesn’t 

 
85 No 56 of 1996. 
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communicate to the miner the answer of the ODMWA benefit application, even if it is unsuccessful. It 

is not clear who is responsible for this shortfall, the MBOD or the mine owner, but it is common for a 

miner to not know that he was certified while the mine is fully aware of this. Mining companies hold 

a horizontal constitutional obligation to ensure that they don’t prohibit or interfere with a miner from 

enjoying their social security. The mine owner’s responsibilities to the miner extend beyond their 

employment ends, under ODMWA.86 

 

In instances where the mine medical officer believes it is necessary to complete an ODMWA benefit 

form on behalf of a miner, having diagnosed pneumoconiosis, tuberculosis , COPD, PSS or 

Mesothelioma, the mine owner or applicable labour broker is responsible for the miner in terms of 

section 36A. This requires contact with the miner and being aware where the miner is after the miner 

leaves to the mine. It is unimaginable under the ODMWA and the MHSA, if the mine is fulfilling the 

law, for a miner to be found to have a compensatable disease under the ODMWA during the normal 

MHSA medical surveillance process, and for a mine to have no idea where a sick miner is or who is 

treating his/her sickness. The MHSA, ODMWA and COIDA must always be considered together by the 

mine’s medical officers and human resources since they overlap and speak to the same issues from 

different sides – prevention and monitoring with treatment and compensation. 

3.2.4.1 RECOMMENDATION: 

Mine officials and miners must be better educated about completing ODMWA documentation so that 

they have in mind that the miner must be located and informed about the ODMWA process outcome 

and its benefits. To this end, the MBOD forms should be redesigned so that they expressly require 

alternative contact details of next of kin, or places where the miner will go if no longer employed. The 

form is incomplete until this information is provided and the government must make sure that the 

 

86 See for instance section 36A.  
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miner is personally notified, it is insufficient to merely inform the miner’s old employer or old 

employer’s medical officer. 

 

The ODMWA should be amended to make it so that the mine owner responsible for the mine medical 

surveillance, must communicate to the Department of Health the forwarding address details of any 

miner that no longer works for them and was submitted for an ODMWA evaluation. The mine owner 

or labour broker should also notify the Department of Health what arrangements, if any, have been 

implemented for the section 36A responsibilities and confirm that those responsibilities have been 

fully explained to the miner before leaving. 

 

The MBOD must notify the miner personally in writing that their claim has been (1) received and 

indicate the documents received, (2) registered on the system and provide its bureau registration 

number. Then the MBOD must (3) notify the miner how long it should take for a certification 

committee decision and if there are any delays that there will be delays and provide a new estimated 

time. Finally, (4) the MBOD must promptly notify the miner of the certification committee’s decision 

and, if relevant, their right to have the decision reviewed by the reviewing authority, and (5) inform 

the miner what additional requirements are needed to obtain their compensation. It is perhaps 

advisable, though not entirely necessary, to further inform the miner that their compensation has 

been paid to them, into what bank account and the exact amount, in order to combat fraud and theft. 

3.2.5 REVIEWING AUTHORITY 

The ODMWA includes a reviewing authority for applicants aggrieved by decisions by the certification 

committee. Presently this reviewing authority is chaired by the highly respected Prof David Rees of 

the NIOH. However, this appeal body has only recently been recreated and reconstituted despite it 

being a statutory body that should always have existed under the legislation. For many years workers 

simply could not challenge the certification committee’s decisions in violation of their right to just 
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administrative action and to access to an independent and impartial tribunal. The reviewing authority 

was re-introduced after RSI intervened. 

 

It is, however, a concern once again with the looming retirement of Prof David Rees and the possibility 

that the reviewing authority will cease to function once more, in his absence. It is imperative that not 

only the reviewing authority persists and continues its function, but that its functions are better 

communicated to workers entitled to call upon its authority to review their cases. The ODMWA grants 

the reviewing authority wide powers that are identical to those of the Certification Committee, making 

its jurisdiction that of a wide appeal under administrative law. Its decisions however also falling under 

the Biowatch87 principle of legal costs because it deals with social security matters. 

 

With the introduction of the Tshiamiso Trust, the reviewing authority may have an even more 

important role to play in the compensation of workers since the certification committee decisions may 

qualify or disqualify workers for benefits under the Tshiamiso Trust as well. The reviewing authority 

being the final challenger of a certification finding, before approaching our Courts. 

 

It has also recently transpired that the Medical Inspector and Chief Inspector of the Department of 

Minerals have declined authority over a miner’s certificate of fitness, which allows them to work in a 

mine, on the grounds that they lack the necessary jurisdiction to interfere with a finding of the 

Certification Committee that renders a worker unfit to work.88 Now, it must be said that this appeal 

decision by the Department of Minerals is not only worrying but patently wrong. The Department of 

Health holds no jurisdiction or powers to declare a miner fit or unfit in terms of the MHSA, that power 

residing exclusively with the mine medical officer, then the medical inspector, then chief inspector 

 
87 Biowatch Trust v Registrar Genetic Resources and Others (CCT 80/08) [2009] ZACC 14; 2009 (6) SA 232 (CC) ; 
2009 (10) BCLR 1014 (CC) (3 June 2009) 

88 See MHSA section 57 appeal decision under 9/3/2/2/310, dated 11/11/2019. 
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and only then the Labour Courts. However it is important for an incorrectly referred forum to make 

this mistake clear in its own decisions, and thereto the reviewing authority remains important to make 

it clear to the chief inspector of mining that ODMWA does not disqualify miners on the basis of their 

certification before the certification committee. Those powers only exist within the MHSA’s section 

20 framework. ODMWA is responsible for compensation and MHSA is responsible for fitness to work, 

just as an assessment under COIDA does not automatically qualify or disqualify a worker from 

performing work under the OHSA. The reviewing authority remains responsible for ensuring that just 

administration occurs. 

3.2.5.1 RECOMMENDATION: 

Ensure a strong institutional legacy continues and persists with the ODMWA reviewing authority and 

that workers, employers, unionists and legal representatives are made familiar with it and its 

operations. This processes and procedures should be formally published in all official languages.  

 

Parliament should amend ODMWA to make it clear what is the role of the certification committee and 

reviewing authority is and is not with respect to the questions of fitness to work under the MHSA. The 

amendment should make it clear that ODMWA cannot disqualify a worker from working in or around 

a mine automatically, it can only be one consideration that the mine medical officer, medical inspector 

or chief inspector may have regard to in terms of the MHSA. 
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3.2.6 ARTIFICIAL INTELLIGENCE 

In the 21st century computer science has dramatically changed the way we navigate the world. The 

era of Guggenheim is coming to its end and we are embarking upon the era of Google. Information 

has never been more freely available than it is today, but this information is not always credible and 

must be corrected, verified and interpreted. Similarly, computers have the transformed the way in 

which many past operations are conducted. Machine-Learning and/or artificial intelligence are two 

recent developments that may change the way medicine and social security is administered. However, 

these developments are not without their problems and critics. 

 

The potential benefits of artificial intelligence systems to assist human medical practitioners in 

diagnosing and possibly even treating medical diseases, cannot be overstated. Indeed, even within the 

specific context of occupational lung disease compensation our High Court has commented that this 

technology holds great potential to assist potential claimants receive assistance faster.89 However, the 

technology is new and this brings two inherent difficulties. 

 

First, the technology may be criticized for no other real reason that because it is not already common-

place and the idea of it may even frighten some individuals. Second, the technology is still in its early 

days and subject to many problems that may result in false-positive and false-negative results. 

Research on machine-learning has identified that because of human errors in programming and/or 

sampling for the artificial intelligence ‘learning’ process, the technology may inherent some of our 

 
89 See fn 35 of the Ex Parte Nkala and others 2019 Windell J judgment: 

“…Technology exists to perform real time X-ray screening using computer aided diagnosis, and this 
would allow medical staff to eliminate medically non-qualifying claimants immediately, and thereby 
avoid the need for time consuming and relatively costly lung function test and medical examinations for 
persons who do not have a lung disease. This would significantly improve efficiencies and costs…” 
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more human biases and prejudices.90 The systems are only as good as their human operators and the 

population groups they are exposed to and designed to assist. We must proceed with caution and 

continue to re-evaluate this technology on regular intervals to ensure its correct development and 

total accuracy.91 

 

It is therefore recommended that any artificial intelligence systems incorporated into the social 

security systems, which is wholeheartedly endorsed, be regarded as a medical practitioner’s tool to 

assist them rather than replacing the medical practitioner and decision-maker entirely. When we can 

achieve a level of confidence in the artificial intelligence system akin to that of a calculator’s 

calculation of a simple math problem, versus a human mentally attempting the same calculation, then 

we can possibly consider making the artificial intelligence  more than a tool in the administrative 

process. 

 

In the long run, and assuming that we can reduce the type II error to an acceptable level,92 this 

technology will benefit every level of the social security process, reducing costs and increasing 

throughput. It would be unforgiveable to ignore it and its potential. That said, it would also be 

unforgiveable to ignore its challenges and completely hand over the decision-making process to it 

unrestricted or unsupervised. A balance is required. 

 
90 There is growing body of research literature that suggests because the computer systems are not equally 
exposed to cases of non-white subjects, the machine is more capable of assisting whites than it is able to 
correctly assist black subjects. This has resulted in a potential, even if unintentional, racial bias in these systems. 
Differences in the races from a medical perspective is something often resulting from class and other 
socio-economic differences that medical practitioners are mindful of, and therefore artificial intelligence 
programmers should be sensitive to them as well to ensure that artificial intelligence systems are not only 
calibrated to white subjects. (For a more through discussion on race in medicine see the recent article by Fofana 
“The Spectre of Race in American Medicine” Med Humanit. 2013 Dec 1; 39(2): 137–141 and see her comments 
on the BiDil drug approved by the FDA for only African Americans) (PMCID: PMC4131435 – available online). 

91 In the case of an ODMWA situation, the worst case of this technology would be rejecting claimants that are in 
fact eligible persons for compensation. Based solely upon the recommendation of an artificial intelligence  
system’s view, and without human confirmation. 

92 In the context of awarding a social security benefit, a type II error is more important than a type I error - unlike 
in a criminal court context. 
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The ILO criteria for diagnosing occupational lung diseases may assisting in understanding the way in 

which this technology can assist.93 The ILO requires an assessment of every worker’s x-ray according 

to their ILO range of 0/- (meaning absolutely no evidence or chance of an occupational lung disease) 

to 3/+ (meaning the strongest evidence or change of occupational lung disease). The ILO further 

requires an assessment of the size and type of opacities in the lung tissue (p, q, r – for round opacities 

up to 10 mm)(s, t, u – for irregular opacities up to 10 mm)(A, B, C – combined opacities greater than r 

or u).94 

 

The main issue though, for diagnosing occupational lung diseases, is the ILO range assessment. The 

first number indicates the most likely diagnosis with number equal or greater than 1 stating a diagnosis 

of the pneumoconiosis. The second number indicates the next likely diagnosis finding, which is still 

however not the most likely finding. For example, an assessment of 1/1 indicates an almost certainty 

of the pneumoconiosis diagnosis, or beyond a reasonable doubt. While a 0/1 assessment would 

indicate that the balance of probabilities suggest that this person does not yet have a pneumoconiosis, 

though there is reason to monitor this case in the years to come to see if he/she progresses. A 1/2 

assessment would indicate definitive case of pneumoconiosis but there is a lesser chance that it may 

be more severe than a 1 assessment would suggest.95 

 

 
93 Developed to diagnosis pneumoconiosis diseases in a standardized manner – the latest version issued in 
November 2011 (see Guidelines for the use of the ILO International Classification of Radiographs of 
Pneumoconiosis, Revised edition 2011). 

94 This particular assessment seems destined for a computer-aided system to accurately measure and assign the 
x-ray the required symbols, i.e. r in the upper left, C in the lower right, etc. assuming the digital x-ray standards 
are followed and the x-ray is of a good quality. 

95 Some laypersons frequently assume that a 1/1 indicates first degree, 2/2 indicates a second degree and a 3/3 
indicates a third degree. This is incorrect, the ILO assessment alone does not determine the certification degree 
though it is sometimes a critical factor. An LFT result is also required and there is no such thing as a 3rd degree 
certification. 
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Artificial intelligence may assist us with the second number in the ILO assessment, where its 

suggestion of a different number to the first number may give the human medical practitioner pause 

to reconsider – especially if the human doctor is suggesting a zero and the computer suggests a two.96 

 

Ultimately, we would like to see the computer system develop to the point that it establishes the first 

digit and then the human or second computer system confirms that digit in the second digit. This is 

however possibly a very long way off in the future though. Presently there is no competition between 

a current generation artificial intelligence and a B-reader in interpreting x-rays for occupational lung 

disease, the artificial intelligence can at best identify healthy individuals in the writer’s opinion. The 

computer distinguishing tuberculosis from silicosis / CWP / Asbestosis accurately and precisely every 

time is a way off still.97 

3.2.6.1 RECOMMENDATION: 

Commence an immediate trial into this artificial intelligence technology on a broad degree of 

considering all data points received going forward. Each new claim for an ODMWA benefit should be 

screened by the software for two purposes: (1) to add additional sample data for its machine-learning 

matrix to learn from, that includes ordinarily underrepresented scientific subjects in normal machine-

learning processes, and capturing the certification committees’ and reviewing authority’s final 

assessment of the data, and (2) to provide a printout of its recommendation for the engineers and 

Director to consider against the decisions of the certification committee, so that they can decide when 

to start using its recommendations – it having established itself as accurate and precise enough. 

 

 
96 There is no such finding as a 0/2, only a 0/-, 0/0, 0/1, 1/0, 1/2, 2/2, 2/3. A finding of a 0/2 would indicate that 
the human doctor has made a serious error, or the computer is malfunctioning. 

97 That said, the best of human doctors cannot easily distinguish between CWP, PMF and Silicosis PMF under an 
autopsy either. The computer, like the human doctor, will be largely dependent on an accurate and complete 
work history record. 
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Implement a project design to assess how the certification committees operate together with the 

artificial intelligence recommendation (i.e. assuming the artificial intelligence  is correct or challenging 

the system’s recommendations)(null hypothesis that the certification committee will slavishly agree 

with the artificial intelligence ), in order to build appropriate safeguards against blindly following a 

false negative or positive. 

 

A Parliament Committee should consider the future role of artificial intelligence in South African 

government structures, including social security and medicine. A core question this committee should 

consider is what the appropriate degree for a type I and type II statistical errors that would be 

acceptable in these systems for them to be accepted as reasonable, rational and proportionally 

towards their intended purpose of its empowering legislation. The committee should expressly 

consider any safeguards required, i.e. annual retrospective auditing of the results based on clean 

software installations, anti-malware protocols, appeal mechanisms, national of standardization and 

servicing of x-rays/x-ray machines and incorporation into importing requirements, right to CT scan in 

particular instances, medical information privacy issues, etc. 

 

It is recommended that in the meantime, until a suitable anti-hacker system can be implemented to 

safeguard the medical information, the artificial intelligence and the certification 

results/recommendations, that the system be kept off-network behind an air gap so that it is less 

vulnerable to cybercrime. 

 

The Protection of Personal Information Act98 entities should be consulted to determine whether any 

‘learnt’ code that is based upon a particular individual’s medical information and results, without 

expressly remembering the specific ‘lesson’, in anyway should have special precautions or measures 

taken in terms of the POPI. Artificial intelligence and machine-learning, like the human mind, is 

 
98 No 4 of 2013 (“POPI”). 
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changed by information that it receives which may enable it to perform certain new skills or enhance 

those existing skills, without actually necessarily remembering the event or lesson.99 

3.3 MEDICAL ASSISTANCE 

3.3.1 MEDICAL AID UNDER SECTION 36A 

COIDA is frequently mentioned as the superior social legislation for occupational diseases because it 

includes assistance for medical treatments, and this remains completely true from a bird’s eye view. 

However, it is not correct to state that the ODMWA does not provide any provision for medical 

treatment assistance. The ODMWA includes section 36A which expressly makes it the responsibility 

of the mine owner or labour broker where the miner contracted the ODMWA compensatable disease, 

provided the disease was diagnosed while still working there, i.e. detected in MHSA a periodic or exit 

medical examination. The responsibility is to reimburse the miner for any/all medical expenses 

incurred from the diagnosed compensatable disease.  

 

This liability is limited to the medical treatment and care required for the ODMWA disease but is 

subject to the extended discretion of the Director. For example, and similarly to COIDA, the Director 

may instruct the mine owner to pay for additional treatments that may reduce the impact of the 

ODMWA disease, but which are caused by secondary pathologies and not directly related to the 

ODMWA disease itself. It is unclear whether this discretion invested in the Director may also be 

extended to non-traditional medical treatments, like groceries for a worker struggling with a difficult 

case of tuberculosis so that their body has the energy to fight the infection and recover. Presumably, 

the Director is empowered to allow any discretionary additional treatments under the section, 

 

99 Similarly, when a human person learns to ride a bike, swim or read and write. The human person doesn’t 
necessarily remember the information imparted to acquire or refine the skill but this information fundamentally 
altered the neural pathways in the human brain (the Stroop effect indirectly demonstrates this with the learning 
of reading).  
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provided they are rational, reasonable and proportional towards the objective of the section. The 

absolute worst case being the authorization of a lung transplant, which would be exceptional and not 

something anticipated by the writer. 

 

It is not clear whether the jurisprudence in the Soobramoney v Minister of Health, KZN, Constitutional 

Court judgment would assist the mine owner or labour broker, since the progressive realization of 

rights restriction may not apply in favor of private entities.100 Section 36A may entitle a miner with an 

ODMWA disease to just as much medical assistance as a miner with a COIDA disease. 

 

The difficulty with section 36A is fourfold: (1) knowledge about it, (2) its discriminatory activation. (3) 

its operational implementation and (4) its durability in the face of corporate fragility. 

 

First, virtually no mine managers or mine doctors are immediately familiar with the section. Less still 

are the workers and/or unionists that know about it and its ability to assist sick miners. Today, there 

are a handful of miners that are utilizing its benefits where the mining company has acknowledged its 

responsibilities to assist with ODMWA diseases, like PSS or Mesothelioma. An exercise of the section 

has included access to specialists and oxygen. More frequently the mine owner or labour broker 

refuses to discharge their legal obligations and the miner dies soon after. 

 

The second problem is that the common interpretation of the section includes a reading that it is only 

activated and available to miners that were diagnosed with the ODMWA compensatable disease while 

still working on the mine. If the disease is diagnosed only after leaving the mine, as so often happens, 

then the section is never triggered. This means that the majority of people that may qualify for cash 

 
100 (CCT32/97) [1997] ZACC 17; 1998 (1) SA 765 (CC); 1997 (12) BCLR 1696 (27 November 1997). 
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benefits or medical surveillance benefits under ODMWA cannot actually qualify for the one benefit 

that may help them gain employment and/or survive with some measure of dignity. 

 

The writer disagrees with this typical interpretation of the section, which provides an unconstitutional 

interpretation that cannot be allowed to stand when another constitutional interpretation is also 

available. The constitutional interpretation is that the purpose of the ODMWA is to assist miners in 

the manner most generous with its possible interpretations like its younger sister statute COIDA. That 

the section is triggered when it is evident that the disease originated from the mine that the miner 

was previously employed on and that the pathogen, therefore, infected the miner while still working 

at the mine, but may only manifest years or even decades later. This is so unless the ODMWA clearly 

states otherwise within its other provisions’ context, such as with tuberculosis where the miner can 

only qualify for a cash benefit if they demonstrate the disease within a specific period of leaving the 

mine. 

 

The third problem is that it currently states that the mine owner need only reimburse the sick miner 

for costs ‘incurred’. This is interpreted to mean a reimbursement system where it is readily known 

that the worker cannot pay for their own medication and then later claim it back from the mine owner. 

This interpretation is also racially discriminatory because it is normally the poor black miners that do 

not possess a medical aid to claim medical assistance with, where the medical aid could claim back 

the medical costs from the mine owner similarly to what they do with the RAF’s medical undertakings. 

The section is suited mostly for the benefit of white miners that are fortunate enough to enjoy a 

medical aid, though more likely by accident than design. Oxygen, for example, can cost tens of 

thousands of Rands on its own and leave no funds available for the electricity needed to power the 

oxygen machinery. 
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The section’s current reading in this way is absurd in two regards. First, it is incorrect to interpret the 

section in a manner that may favor one race more than another. Second, it envisions a scheme where 

a miner can pay a R100 each time to the costs of the given medical expenses and then recover just the 

R100 each time from the mine owner, with a cyclic recovery process until the R100 000 medical 

expenses have been paid through a thousand separate payment invoices. This is clearly not what 

Parliament intended, it meant for the mine owner to take responsibility for the medical expenses more 

directly. Telling a worker that you will reimburse them for life-sustaining medical care, if and only if, 

they can first afford to pay for it themselves is cruel and inhumane. It, in short, constitutes a violation 

of fundamental human rights. 

 

The final problem with the current medical assistance support is that it is premised on the existence 

of the mine owner or labour broker. If the mine owner or labour broker ceases to exist, then the 

benefit ceases to exist. The medical assistance is dependent on the mine having an owner or the labour 

broker remaining solvent. This is not secure and mocks the recognized concept of social security. It 

would be preferable for the State to handle this responsibility since it is less likely to cease to exist 

tomorrow without a successor. The legalities of a constitutional right being terminated on the basis of 

insolvency are also complicated. 

3.3.1.1 RECOMMENDATION: 

It is recommended that in consultation with the NIOH, the Director issue circulars under his/her 

discretionary powers, under section 36A, to guide workers, unions, doctors, mine owners and labour 

brokers on what the medical entitlements are for an ODMWA compensatable diseases under section 

36A. This may involve a single circular per disease or per groupings of diseases. But its primary purpose 

will be to allow parties to immediately know what medical treatment they can receive under the 

section and what would require additional motivation to the Director and the procedures for that. The 

circulars would make the entitlement under section 36A more real. 
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It is further recommended that the Director apply him or herself to the question of how the section 

operates, whether it only triggers on diagnosis still at the mine and whether it is based on a 

reimbursement system or something more direct? Where the Director cannot reconcile him or herself 

with the views expressed herein, that the question is drawn to the attention of either our courts or 

Parliament for resolution or alternations. This is necessary to ensure the section is compatible with 

the Constitution. The writer believes that a constitutional interpretation is available that saves it from 

the problematic and non-constitutional interpretations. 

 

The only persisting problem with the interpretation of the section is that it cannot allow for an 

interpretation that fully protects a social security entitlement because the entities responsible for the 

social security medical benefit are not the State and vulnerable to liquidation or deregistration. This 

can only be overcome with an amendment that defers the ODMWA section 36A to the purse of the 

Department of Health or somehow defers the medical assistance of an ODMWA compensatable 

disease to the medical assistance under COIDA, for the purse of the Department of Labour. Both seem 

extremely difficult, and section 36A may be the principal reason why COIDA and ODMWA need to be 

reinvented with a new statute. 

 

Finally, the Director should issue a directive making it clear that all mine medical officers must report 

what medical treatment arrangements are being made for all miners diagnosed with an ODMWA 

compensatable disease, and these must be acceptable to the Director and/or reviewable by the 

worker. 
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3.4 REPORTING 

3.4.1 STATUTORY REPORTING 

The ODMWA requires and prescribes that the Director, Commissioner and Minister are required to 

regularly compile critical information into a statutory report each year.101 Parliament is then supposed 

to have oversight of the ODMWA processes through consideration of the Minister’s report that 

includes the reports of the Director, on certifications, and the Commissioner, on the statistical and 

financial information of the process. This hasn’t been done in years. Nobody but the Department 

understands what is actually going on, the real situation may be better or worse than the predicted 

one. It is likely that the Department also does not have a full grasp on the real situation since these 

reports are not only meant for accountability purposes but also self-performance assessments and 

development. 

However, Parliament is failing to perform its constitutional function until it has demanded these 

reports and considered them. The parties are presently all in willful ignorance of the actual situation 

and this is a recipe for disaster. Nobody wants to look to see if there is an elephant in the room and 

what it is about to do. Sadly, it is the constitutional rights of the miners and their dependents that will 

suffer if the situation is not properly monitored. The right to information is no less important than the 

right to actually receiving one’s social security. Both are important constitutional rights and the 

Promotion of Access to Information Act102 seems to be non-applicable to the conduct and procedures 

of ODMWA and its MBOD/CCOD. 

 

The MBOD/CCOD is operating unlawfully until such time as it publishes these reports. It is concerning 

that the Treasury and other chapter nine institutions haven’t already been investigating these issues 

 
101 See section 8, 77 and 122 of the ODMWA. 

102 No 2 of 2000 (“PAIA”). 
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on their own. The Treasury and the Public Protector have in the past both compiled their own reports 

into resolving some of these issues, but nothing materialized or was done. 

3.4.1.1 RECOMMENDATION: 

The section 8 and 77 reports must be completed and published within a reasonable period, not longer 

than six months’ time. These reports should be uploaded onto the Department of Health’s and/or the 

MBOD’s websites. The Minister must present them to Parliament within the next year, in accordance 

with section 122 of ODMWA. 

 

The MBOD/CCOD must publish these reports every year going forward, and Parliament must hold the 

Minister to account on this critical aspect. 

 

The NIOH and Treasurer should be tasked with investigating the subject matter of these reports due 

to the long period of time between the last reports and the anticipated ones, to ensure its contents 

are accurate, honest and up to date. Their investigation reports should be then lodged with Parliament 

to consider alongside the statutory reports, so that Parliament can be assured it has the correct 

information before making any decisions or calling for further actions. 

 

The MBOD/CCOD must, together with the Department of Health, comply with the PAIA and construct 

a PAIA manual together with the Human Rights Commission.103 The Human Rights Commissioner must 

sign off on the PAIA manual and processes. This must be done within 12 months. 

 

 

103 Neither the Department of Health nor the CCOD have PAIA manuals available on their sites, in contravention 
of the PAIA.  
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3.4.2 CLARIFYING THE DIVISION BETWEEN ODMWA AND COIDA 

This would require an investigation into the referrals by the Department of Labour Compensation 

Commissioner, Rand Mutual Assurance and/or Federal Mutual Assurance to the MBOD on the basis 

of the worker suffering from a ‘dust’ disease or being employed within the extractive industry. There 

are numerous examples of workers that either (1) didn’t have a compensatable disease under the 

ODMWA or (2) didn’t contract their occupational disease from a mine or works employer. Being 

rejected by the COIDA mechanism and being referred to the ODMWA because the COIDA entity has a 

misunderstanding of what the ODMWA and COIDA cater for. Or, alternatively, the ODMWA being 

frequently used as an excuse to escape liability in terms of section 100(2) of ODMWA. 

 

There are examples of this happening even when Director Barry Kistnasamy, the Director of the CCOD, 

himself, intervened beforehand and rejected a worker’s claim under the ODMWA and referred the 

matter to COIDA because the disease was not a listed compensatable disease but still remained very 

much an occupational lung disease. The COIDA entity still attempted to escape liability despite this 

high-level explanation that it was not an ODMWA claim. 

 

First prize would be for the Department of Labour, Department of Health, RMA and FEMA to come up 

with a system themselves, that could be introduced even into the mutual assurance license conditions. 

They could accomplish this with the current legal framework and without the need for legislative 

changes. The likelihood of this happening, however, is questionable. The entities benefit too much 

from the status quo and the current set up is even more profitable to the private sector. 

 

 A practical solution would be a consolidated staging post, where the medical officer or state official 

may independently subscribe to the worker’s claim to COIDA, ODMWA or both. An added benefit of 

this would be that this staging post would be able to properly assign COIDA claims to the correct entity, 
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instead of the COIDA entity repudiating the claim because it was submitted to the wrong COIDA entity. 

This would have to be independent of the MBOD, Compensation Commissioner, RMA or FEMA to 

protect the integrity of the process. 

3.4.2.1 RECOMMENDATION: 

This would require an amendment to both statutes, ODMWA and COIDA because the present 

legislation does not empower any kind of additional entity to make decisions where claims reside. This 

decision constituting an exercise of public power that must be empowered by law and one that must 

be done reasonably and rationally. The principal reason for an amendment requirement would, 

however, be finance; the two Departments being proportionally responsible for the entity’s existence 

and the Treasury’s need to know how to assign a national budget.  

 

It is unlikely that a judicial review would rest against the decisions of this entity since they carry no 

external legal effect until the assigned entity rejects it on the grounds of non-jurisdiction, it would be 

a first step in the new legal landscape responsible for guiding traffic. 

 

Alternatively, an internal referral system will need to be adopted that where a claim is incorrectly 

submitted to the wrong entity or system, the claim will automatically be referred onto the correct 

entity and the claimant notified of this. Where the claim is still rejected on the basis of the wrong 

entity, but the claim is occupational, the claim must be automatically referred to the Director-General 

of the relevant department/s to determine which system and entity are responsible for it. A finding 

must be made and that finding may only be challenged by the entity it was assigned to.  

 

Issuing of new regulations under the COIDA and ODMWA that speak to one another and enforce the 

above suggestion, with an automatic review mechanism when the entities repudiate the claim without 

any other entity the matter may be lawfully referred to. The automatic appeal review will trigger the 
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consideration of the relevant Department’s Director-General, or where COIDA and the ODMWA are 

both invoked, the consideration of both Director-Generals under both Departments. In the instance 

of a tiebreaker, the Director-Generals should submit the claim to the Director of the NIOH for 

consideration and comment before the Director-Generals make their final independent 

determinations.104 

Section 27 of the Constitution already provides for an active role on these entities to ensure that the 

social security is realized, with each statute conferring enough authority to notify the correct entity 

that they have mistakenly received a worker’s claim Parliament intended for them.  

 
104 This is a clear reason why the separation of ODMWA and COIDA under two separate Departments and 
Director-Generals  is eventually going to cause legal headaches, without a clear path forward. Litigation may be 
unavoidable on appeals from appeals, but then at least the courts may provide deeper insights that will hopefully 
shine a path forward.  
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3.5 ADMINISTRATION OF ODMWA 

3.5.1 RECONSIDERATION OF RISK ASSESSMENTS 

The recent new levies published in October 2019 clearly shows that the risk of gold mines is being 

better recognized by the Risk Committee. This is consistent with the sentiment in the Leon 

Commission that uncovered unreported risks. It is strange then that some of the other commodities 

have fallen in risk assessments based upon their new levies. For instance, one would have expected 

coal to jump similarly in the way that gold did. CWP or Black Lung is as deadly as its silicosis cousin. 

Most coal miners having never heard of the MBOD or receiving a certification award. Coal miners are 

simply kept ignorant. 

3.5.1.1 RECOMMENDATION: 

The Director must request all the dust measurements from the controlled mines and works, together 

with their own MHSA risk assessments, in order to conduct a more thorough risk committee 

investigation into these aspects with unionists and registered occupational hygienists present. New 

levies can then be published for comment. 
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3.5.2 INTEREST 

No interest has been paid in accordance with section 94(4) of ODMWA for years, if not decades. This 

renders the MBOD/CCOD with no incentive to process quickly. Time limits are set, not reached and 

then simply ignored. Interest has always been the law’s answer to this problem on non-performance. 

The section must also be obeyed as a matter of Rule of Law. All workers that had to wait between 

their awards and their payment are entitled to interest on their awards for the time they had to wait, 

and these miners or their dependents constitute a class of persons with a claim against the State for 

this outstanding interest. The failure to provide this social security benefit within a reasonable period 

furthermore constitutes a constitutional damage claim, underlying the interest outstanding.105  

3.5.2.1 RECOMMENDATION: 

The CCOD must pay the outstanding interest on all awards made in terms of sections 80(2) and (4), 

already paid without interest or still to be paid.  If this is done, as recommended, then there is no need 

to deal much with time periods and timelines. The interest accruing will constitute the most effective 

motivator. 

 
105 See MEC for the Department of Welfare v Kate (580/04) [2006] ZASCA 49; 2006 (4) SA 478 (SCA) ; [2006] 2 All 
SA 455 (SCA) (30 March 2006). 
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3.5.3 DECEASED ESTATES 

Section 80(4), read with section 80(5), provides for a deceased miner benefit that goes to the miner’s 

surviving dependents. The Commissioner is authorized to make a full payment to the dependents of 

the sick worker, or for the benefit of the dependents any other person, institution, organisation or 

Government Department.106 What the Commissioner ordinarily does is pay the benefit to the executor 

of the deceased estate, first requiring Letters of Executorship or Authority from the Master of the High 

Court. This however is easier said than done, and frequently results in widows and minor children not 

receiving their social security entitlement under the ODMWA. The Master of the High Court is 

frequently understood to stand under the same jurisdiction as the High Court of the Republic of South 

Africa, but it mostly stands on its own.107 The processing and legalities around a person’s deceased 

estate is governed by the Administration of Estates Act.108 The process is rife with complications and 

enjoys a long history of litigation and precedents. 

 

One key practical problem is that the Master asks the heirs in the absence of a valid Will who they 

would like to the be executor, or trustee, of the deceased estate. In most cases this is either the 

surviving widow, an eldest child or a professional familiar with the law on these matters, i.e. an 

admitted attorney. 109  This is often difficult to impossible in many cases because the deceased 

remarried, children moved away or cannot be found, or even because the Master will refuse to 

acknowledge a person as a valid dependent. The internal family politics prevent any decisive decisions. 

The Master should exercise their authority and bring finality to the issue, being responsible for 

 
106 Section 94(3)(c)&(d). 

107 The Master of the High Court is constituted in terms of the Administration of Estates Act 66 of 1965, as 
amended. 

108 Act 66 of 1965, as amended. 

109 It remains so that all prospective attorneys must satisfy the High Court that they understand deceased estates 
before they can be admitted. This is done through special examinations, which makes deceased estates special 
in the context that no similar examination exists for CCMA hearings. Attorneys are also officers of the courts and 
must conduct themselves with the utmost integrity. 



[73] 
 

ensuring that the proper administration of the deceased estate is achieved, and minor children are 

cared for, but this often is not what happens. The result is that Letters of Authority are never issued 

or, worse yet, issued to unentitled persons that seek to take advantage of the death. 

 

The key problem however is that Letters of Executorship or Authority are not jurisdictional facts 

required in order to make payment of benefits in terms of section 94(3)(c) of the ODMWA. The 

Commissioner is entitled to acknowledge the processes and systems of the Master in identifying the 

next-of-kin of the deceased, in order to ensure that the Commissioner is making payment to the 

correct parties. However, strictly relying upon the issuing of Letters of Authority will and has resulted 

in eligible parties under ODMWA not receiving their social security entitlement. In worst case 

examples, minor children dependents have not received their entitled compensation because an adult 

stepbrother or step sister would rather frustrate their entitlement because of family politics. Some 

family members defraud the other dependents by misrepresenting themselves as the sole surviving 

heir. 

 

Section 80(5) makes it the Commissioner’s responsibility to determine the proportion of the benefit 

that each dependent may receive. If the Commissioner fails to fulfil this responsibility and the result 

is that minor children do not receive any benefit, then it is possible that our courts may hold the office 

of the Compensation Commissioner of Occupational Diseases (“CCOD”) responsible. The 

Commissioner may not fully delegate their statutory responsibilities under the constitutional social 

security legislation to another government entity, even if it is the Master. 

3.5.3.1 RECOMMENDATION: 

The CCOD must immediately take responsibility for payment of section 80(4) awards in terms of 

section 94(3)(c) and make payment directly to the dependents of the deceased miner, in accordance 
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with section 80(5). This must be done within a reasonable time period, along with the benefit’s 

accrued interest, even if the Letters of Authority have not been issued yet. 

 

This does not prevent the CCOD from making arrangements for third parties to take active 

responsibility for getting these due benefits to the dependents they are meant for, and in some cases 

may be required. For example, the CCOD may call upon willing organisations to assist in this process 

where the CCOD cannot locate the dependents or is concerned about the welfare of minor children. 

Suggested organisations may include the religious establishments (Catholic Church), the unions 

(AMCU), ex-mineworker associations (SAMA) or even civil society entities (Section 27). The CCOD may 

in some cases have to call upon the Department of Social Welfare or even the Guardian’s Fund under 

the administration of the Master. 
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4 CONCLUSION 

The ODMWA is possibly beyond redemption and too far gone to repair. COIDA, however, has its own 

problems and a simple merger of ODMWA and COIDA may result in further problems down the line. 

It is recommended that a new legislation instrument be constructed that takes the opportunity to deal 

with the issues in COIDA as well. COIDA and ODMWA as they presently stand may include 

unconstitutional aspects. Both statutes are the extension of section 27 of the Bill of Rights. 

 

It would be more ideal with any discussion of COIDA and ODMWA further also considers the other 

side of the legislation coin, MHSA and OHSA, in order to ensure both sides reconcile with one another 

where they presently do not and often act as though they are on different worlds. 

 

If ODMWA accessibility is to be improved in the short-term the following issues need to be dealt with, 

barring obviously increasing the value of its benefits or repealing the Act in its entirety: 

I. Medical surveillance and decision-making processes: 

a. Certifications 

b. Benefit Medical Examinations  

c. Autopsies 

d. Reporting of Certification Committee Findings and their Payment Implications 

e. Reviewing Authority 

f. Artificial Intelligence  

II. Medical Assistance provided under the ODMWA 

III. Statutory Reporting to Parliament and the Public on the business of the ODMWA 

IV. Clarifying the Division between ODMWA and COIDA 

V. Administration issues of ODMWA (non-Medical): 

a. Reconsideration of Risk Assessments  
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b. Interest on late payments 

c. Deceased Estates and the widow’s benefits 

The discussed recommendations do provide numerous suggestions that would require a legislative 

amendment or two, which is merely extending the real problem that is the ODMWA is past its sell by 

date and needs to be replaced by something entirely new. However, the discussed recommendations 

do make numerous suggestions on what actions could be taken in the short-term to improve the 

ODMWA framework and better ensure it achieves its antiqued objective of limited social security. 

These recommendations require the assistance of numerous role-players, including the health 

profession, the Director, other Departments and the relevant Parliamentary subcommittee. 

 

However, even if all these recommendations were to be adopted wholesale, it would only result in a 

bandage over a critically fatal injury. What is required is the political will from all the relevant 

stakeholders to set aside their differences and bite the bullet in this issue, and radically reform the 

workers’ social security system of the Republic. Let there be no mistake that ODMWA does constitute 

an Apartheid-era thorn in the side of our Democratic South Africa, which continues to serve the 

jurisprudence of that previous regime’s socio-economic ideologies. It is an affront to the character of 

South Africa as a human rights champion amongst the world’s nations that we stand still in the last 

century with this travesty of a statute. It must be repealed and replaced with something that 

reconciles itself fully with the spirit and objectives of the Constitution of the Republic of South Africa, 

1996. 


