
f Al

A BILATERAL
INSTRUMENTALISATION

OF ASYLUM SEEKERS

FENIX - HUMANITARIAN LEGAL AID     |     MARCH 2023

A legal and political analysis of the
failures of the EU-Türkiye deal

and recommendations from the ground at
Greeks borders.



              A bilateral instrumentalisation of asylum seekers 
 
 

1 

CONTENTS 
 
GLOSSARY 2 

EXECUTIVE SUMMARY 4 

METHODOLOGY 7 

INTRODUCTION 8 

1. TÜRKIYE: AN UNSAFE THIRD COUNTRY 13 

1.1 Türkiye: the special position of Syrian and Afghan nationals 17 

2. GREECE: ASYLUM SEEKERS’ LEGAL LIMBO 21 

3. A CLEAR NEED FOR INTERNATIONAL PROTECTION 22 

3.1. The case of Syrian nationals 22 

3.2. The case of Afghan nationals 24 

4. THE EU’S BROKEN ASYLUM STRATEGY: INEFFECTIVE EXTERNALISATION  27 

5. RECOMMENDATIONS 32 

5.1. Greece: stop considering Türkiye as a safe third country and comply with European 
and International Laws 32 

5.2. EU and all Member States: Towards an independent and efficient internal asylum 
system 32 

  
 
 
Acknowledgements 
This report was drafted by Giulia Querini in collaboration with Inês Avelãs and Jonas 
Vernimmen. 
 
Fenix Humanitarian Legal Aid holds the copyright on this report. 
 
 

FENIX HUMANITARIAN LEGAL AID – MARCH 2023



              A bilateral instrumentalisation of asylum seekers 
 
 

2 

GLOSSARY 
 

TERM DESCRIPTION 

EUAA European Union Agency for Asylum, formerly EASO (before 01/01/22) 

UNHCR United Nations High Commissioner for Refugees, the UN Refugee 
Agency 

IOM International Organisation for Migrations 

FENIX Fenix Humanitarian Legal Aid 

CJEU Court of Justice of the European Union 

GENEVA 
CONVENTION 

The 1951 UN Refugee Convention. Here, it implies “and its 1967 
Protocol”. 

AIDA Asylum Information Database (www.asylumineurope.org)  

Turkey Name of Türkiye before the 2022 spelling reform 

CoO Country of Origin 

STC Safe Third Country 

Forcibly 
Displaced 
persons 

People moving from their area of origin, within their CoO (Internally 
Displaced People) or outside of it (asylum seekers, beneficiaries of 
international protection or beneficiaries of temporary), for various 
reasons including war, political instability, terrorism, draughts, climate 
change and inequality, often using irregular, dangerous routes. 

Asylum-seekers People who, having moved out of their CoO, have signalled the 
intention to seek asylum in another one. They are protected from 
refoulement and arbitrary detention or punishment by the Geneva 
Convention. 
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Beneficiaries of 
international 
protection 

People who has been granted refugee status or subsidiary protection 
status. 

Refugees  Third-country nationals or stateless persons who have left their country 
of nationality or habitual residence and, having a well-founded fear 
of persecution for reasons of race, religion, nationality, political 
opinion or membership in a particular social group, cannot or will not 
seek the protection of their country of nationality of habitual 
residence. 

Beneficiaries of 
subsidiary 
protection 

Third-country nationals or stateless persons who do not qualify as a 
refugee but in respect of whom substantial grounds have been shown 
for believing that the person concerned, if returned to their country of 
origin or country of former habitual residence, would face a real risk 
of suffering serious harm as defined in Article 15 of Qualification 
Directive, and to whom Article 17(1) and (2) does not apply and are 
unable or owing to such risk, unwilling to avail themselves  of the 
protection of that country. 
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EXECUTIVE SUMMARY 
 

Seven years after the EU-Turkey Statement, published on March 18th, 2016, the European 
Union is still failing to find sustainable solutions for migration management that effectively 
prevent the loss of lives at sea, protect the right to seek asylum, and promote safe and legal 
routes. This report shows how the failure of the EU-Turkey Statement, still proclaimed to be 
the model for future migration deals, should convince EU states to not put their hopes in 
similar externalisation agreements.  
 

At the heart of the EU-Turkey Deal is a mechanism to return asylum seekers arriving irregularly 
in Greece to Türkiye. In order for EU member states to send them to Türkiye without violating 
the non-refoulement principle, the state has to be considered a “Safe Third Country”, both 
in law and practice. However there is ample evidence that Türkiye, like other states that the 
EU wants to collaborate with, cannot be considered safe.  
 

According to UNHCR, a state can only be deemed safe if it grants the person access to a 
fair and efficient asylum procedure, and if it treats the person in accordance with the 1951 
Refugee Convention.1 In its 2022 report on Türkiye, the European Commission itself casts 
serious doubt on whether the country can be considered safe.2 Türkiye also does not 
consider itself fully bound by the 1951 Refugee Convention, as it still upholds territorial 
limitations. Moreover, Türkiye has not ratified different core human rights treaties; on the 
contrary, it recently even pulled back from the Istanbul Protocol. Finally, the country has been 
widely criticised for a growing disregard of human rights standards in the wake of the 2016 
attempted coup, one that also affects migrant communities.  
 
Today, Greece and other member states still consider Türkiye a safe third country. 
The information in this report can only lead to the conclusion that they are mistaken. 
This seems to be the case for most asylum seekers and beneficiaries of international 
protection, who risk being subjected to severe mistreatment, violence, and prolonged 
detention when returned; but for those fleeing Syria and Afghanistan, there seem to be 
particular risks involved. Different reports by human rights observers have shown that these 

 
1 UNHCR, “UNHCR’s Position and Recommendations on the Safe Third Country Declaration by Greece”, July 2021, available 
at: https://bit.ly/3yDQnxJ.   
2 European Commission, Directorate-General for Neighbourhood and Enlargement Negotiations, “Türkiye Report 2022”, 
available at: https://neighbourhood-enlargement.ec.europa.eu/turkiye-report-2022_en.  
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groups are especially vulnerable, considering the trend of forced deportation (including of 
children) by the Turkish authorities. Last year, Türkiye was condemned by the ECtHR for such 
forcible returns.3 
 
Crucially, UNHCR also requires that a state effectively readmits persons, before it can be 
deemed a safe third country. In the case of Türkiye, readmissions have been suspended for 
three years, which means that no asylum seekers have been returned through legitimate 
channels. Those who have been returned, were returned through illegal pusbacks. This is 
key information to show that Türkiye cannot be considered a safe third country, but 
also that the EU’s externalisation strategy is fundamentally flawed, as it puts too 
much power with unreliable third countries.  
 

The effects of this malfunctioning are nevertheless devastating. Because Greece still - 
mistakenly - considers Türkiye a safe third country, its asylum authorities only examine asylum 
applications based on their admissibility. The claims by applicants from five countries 
(including Afghanistan and Syria) will be considered inadmissible, unless they can show that 
they would be endangered upon return to Türkiye. As a consequence, these asylum claims 
are not considered on their merits - despite clear indications that many asylum seekers are 
entitled to international protection. Again, the latter seems to be particularly the case for 
asylum seekers from Afghanistan and Syria, who have disproportionately high recognition 
rates in those cases where they are assessed on the merits. In most cases, the consequence 
is that asylum seekers end up in a legal limbo. Although it is obvious that Türkiye will not 
admit them in the near future, their applications are considered inadmissible. This leaves 
them stuck in detention-like camps or in a homeless situation, without any prospects and 
often devoid of access to services.   
 
In a moment where the EU seems to double down on its strategy to externalise 
migration management to third countries, it is paramount to draw lessons from the 
EU-Turkey Statement. The EU simply cannot count on third country governments, not 
only because their human rights records are deplorable, but also because they are 
unwilling to prioritise the interests of asylum seekers, nor those of the EU. The 
complete malfunctioning of the EU-Turkey Statement, with no formal returns to 

 
3 Akkad v. Türkiye, Application n 1557/19, ECtHR, 2022, available at: https://hudoc.echr.coe.int/eng?i=001-217815.  
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Türkiye in the last three years, shows that other strategies need to be explored. Such 
strategies should include safe passage, and investment in foreign development 
rather than in foreign border guards. 
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METHODOLOGY 
 
This report draws from the obstacles faced by asylum seekers and beneficiaries of 
international protection directly impacted by the EU-Turkey Statement or other bilateral 
agreements either on Greek islands or on the mainland, and by Fenix staff when providing 
holistic legal aid service to asylum seekers and beneficiaries of international protection. As 
the issue with externalising EU’s borders is much larger than the spectrum of Fenix’s action 
in Greece, and encompasses a variety of actors across the Mediterranean and way beyond 
it, along the migration routes to Europe, this report will also use various secondary sources, 
namely reports from the ground by other NGOs, academic papers, UNHCR and IOM 
publications, as well as data and reports from EU institutions and agencies, and news media. 
 
In the first two chapters regarding Greece and Türkiye, a specific focus is dedicated to 
people fleeing persecution from Afghanistan and Syria. In Greece, these two nationalities 
are part of five nationalities (along with nationals from Somalia, Bangladesh and Pakistan) 
for which Türkiye is considered a Safe Third Country when nationality-specific available 
reports clearly show it is not. Additionally, the third-country nationals from these two 
countries are the third-country nationals that submitted more asylum applications in 2022 
in Greece.4 On a broader EU level, these two nationalities provide both an excellent 
example of countries that on one hand need safe and legal routes and show high 
acceptance rates for their asylum claims - and, on the other hand, vividly illustrate the issues 
at stake when externalising border management and refugee protection to Third Countries. 
 
This report is based on data available as of February 2023.

 
4 Ministry of Migration and Asylum, “Appendix A”, December 2022, available at:  
https://migration.gov.gr/wp-content/uploads/2023/02/Report_A_December-2022_International-
Protection_Appendix-A_NEW.pdf, table 8d.  
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INTRODUCTION  
 
March 2023 marks the anniversary of several events that have been key in shaping today’s 
EU migration policy and that have ultimately led to the restriction of access to asylum in 
Greece and the EU at large. On March 15th, 12 years have passed since the war in Syria 
began, prompting an increase in displaced people arriving at Europe’s borders seeking 
safety. March 18th marks seven years since the EU-Turkey Statement5, wherein political 
leaders sought to address this surge, particularly at the entry point of the five Eastern 
Aegean Islands. Finally, on March 16th, it will be three years since readmissions to Türkiye 
from the Islands, as envisioned by the EU-Turkey Statement, were suspended. 
 
The EU-Turkey Statement describes itself as a “temporary and extraordinary measure”. 
Seven years on, it is still being relied on as a seemingly permanent measure, and its impacts 
have been expanded upon by the implementation of new restrictive asylum laws in Greece.6  
 
At the European level, the 2020 New Pact on Migration and Asylum7 and the legislative 
proposals fail to address the main issues at stake when dealing with displaced persons in 
general and asylum seekers, more specifically, in the European Union (EU).8 To those working 

 
5 European Council press release, “EU-Turkey Statement”, 18 March 18 2016, available at:  
https://www.consilium.europa.eu/en/press/press-releases/2016/03/18/eu-turkey-statement/.  
6 Fenix Humanitarian Legal Aid, “Caught in a Loop: The narrowing access to asylum in Greece since the EU-Turkey 
Statement, 17 March 17 2022, available at: https://www.fenixaid.org/articles/caught-in-a-loop-the-narrowing-access-
to-asylum-in-greece-since-the-eu-turkey-statement. 
7 European Commission, DG Home, “Pact on Migration and Asylum”, 23 September 23 2020, available at:   
https://home-affairs.ec.europa.eu/policies/migration-and-asylum/pact-migration-and-asylum_en.  
8 See for example: ECRE, “Solidarity: The eternal problem - Recent Developments on solidarity in EU Asylum Policies: ECRE’s 
Analysis and Recommendations”, January 2023, available at https://ecre.org/wp-content/uploads/2023/01/Policy-
Papers-09.pdf; ECRE, “Quo Vadis EU Asylum Reform? STuck Between Gradual Approach, (Mini)-Package Deals and 
“Instrumentalisation” - ECRE’s Analysis and Recommendations on How to Exit From Perpetual Reform of EU Asylum Law 
and to Prevent Further Erosion of Standards”, September 2022, available at:  
https://ecre.org/wp-content/uploads/2022/09/Policy-Parer-Quo-Vadis-EU-asylum-reform-September-2022.pdf; 
ECRE, “Schengen Borders Code Amendments: More Hostile Borders; Less Space for Human Rights - ECRE’s Assessment of 
the Commission Proposal for Amendments to the Schengen Border Code”, 2022, available at: 
https://ecre.org/wp-content/uploads/2022/03/Policy-Note-41.pdf; ECRE, “Alleviating or Exacerbating Crises? The 
Regulation on Crisis and Force Majeure”, 2021, available at:  
https://ecre.org/wp-content/uploads/2021/03/ECRE-Policy-Note-32-Crisis-February-2021.pdf; ECRE, “Screening Out 
Rights? Delays, Detention, Data Concerns and the EU’s Proposal for a Pre-Entry Screening Process”, 2020, available 
https://ecre.org/wp-content/uploads/2020/12/Policy-Note-30.pdf; statewatch, “Eight states appeal to European 
Council: more fortification, deportation, externalisation, and “strategic communication””, 7 February 2023, available at: 
https://www.statewatch.org/news/2023/february/eight-states-appeal-to-european-council-more-fortification-
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on the right to asylum in Greece, this “New Pact” strongly reminds of the way Greece already 
manages the whole asylum process in practice, including multiple derogations to basic 
human rights and needs.9 
 
The EU keeps confirming that externalisation of border management, is a key migration 
strategy, hence ignoring its failures across the extended European neighbourhood, from the 
Sahel to the Balkan regions, and clearly with Türkiye too. The focus of EU negotiations on 
border management has systematically and constantly focused on agreements with third 
countries with dubious human rights records and/or with severe political and social 
problems rather than establishing a dignified, fair and efficient asylum system that actually 
upholds fundamental human rights and the principles of solidarity on which the EU was 
founded.10 The majority of EU leaders have insofar lacked the political will to actually take 
responsibility for the human lives they claim to be protecting by letting them in the hands of 
smugglers along the most dangerous and deadly migratory routes in the world. It is 
estimated by UNHCR that only in the first two months of 2023, already 295 persons have 
died or went missing in the Mediterranean Sea (including the Aegean Sea).11 
 
In the Sahel region, “local actors” often translate into a surge in Salafist-Jihadist groups, 
further deteriorating an already extremely volatile security situation in the region, which 
leads in turn to an increase in people fleeing this violence and consequently in human 

 
deportation-externalisation-and-strategic-communication/; European Council, “Special meeting of the European Council 
(9 February 2023) - Conclusions”, EUCO 1/23, available at:  
https://www.consilium.europa.eu//media/61997/2023-02-09-euco-conclusions-en.pdf?utm_source=dsms-
auto&utm_medium=email&utm_campaign=European+Council+conclusions%2c+9+February+2023.   
9 RSA et all, “The right to asylum in the context of “instrumentalisation” - Lessons from Greece”, 18 November 2021, available 
at: https://rsaegean.org/en/the-right-to-asylum-in-the-context-of-instrumentalisation-lessons-from-greece/; IRC et all, 
“For a Europe that Truly Protects: Joint NGO Policy Brief on the Screening Regulation Proposal”, May 2021, available at:  
https://eu.rescue.org/report/europe-truly-protects-joint-ngo-policy-brief-screening-regulation-proposal; RSA et all, 
“New Pact on Migration and Asylum - Interpretation of relevant provisions in the case of the Greek administrative courts”, 
April 2021, available at: https://rsaegean.org/en/new-pact-on-migration-and-asylum-interpretation-of-provisions-in-
greek-case-law/; RSA et all, “Juxtaposing Proposed EU Rules with the Greek Reception and Identification Procedure”, 
January 2021, available at: https://rsaegean.org/en/the-workings-of-the-screening-regulation/.  
10 European Council, “Special meeting of the European Council (9 February 2023) - Conclusions”, EUCO 1/23, para 19-27, 
available at: https://data.consilium.europa.eu/doc/document/ST-1-2023-INIT/en/pdf. 
11 UNHCR, “Mediterranean Situation”, last update on 27 February 2023, available at:  
https://data.unhcr.org/en/situations/mediterranean.  
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smugglers, or even human traffickers,  willing to exploit their fear.12 The EU’s Defence, 
Foreign and Interior Ministries seem to be unwilling to accept that their decisions are deeply 
intertwined and that action on one front implies domino consequences on another. The 
conclusions drawn by international experts of the Sahel region are the same that could be 
drawn for any EU border externalisation policy: 
 

“Europe’s securitization of irregular migration has served to create more instability, 
as local actors will only stem the flow of irregular migrants as long as they are paid 
to do so. It has also meant that local communities become reliant on European 
largess in countering the movement of people, instead of developing their local 
economies.”13 

 
In its turn, 3 years after the publication of the statement between the EU and Türkiye, Türkiye 
Foreign Minister Mevlüt Çavusoglu announced the suspension of the EU-Turkey Statement. 
This seemed retaliation for geopolitical decisions that had little to do with refugee 
protection, like the EU sanctions on Ankara for drilling gas off the Cypriot coast. In addition, 
the EU still had not introduced the agreed-on visa-free regime for Turkish citizens.14 Finally, 
in March 2020, Türkiye unilaterally suspended the agreed-on readmissions from the five 
Eastern Aegean Islands, officially because of COVID-19 restrictions.15 Since then, Türkiye has 
been refusing cooperation with the Greek Government. In January 2021, the Greek 
Authorities formally requested the support of Frontex and the EU to readmit 1.450 people to 
Türkiye.16 In July 2021, the Greek Minister of Migration and Asylum once again solicited 
support from Frontex and the EU Commission to return 1.908 persons to that country, given 

 
12 European Eye on Radicalisation, “The Growth of Salafi-Jihadism in the Sahel: The Spread of Al-Qaedaism”, 24 
November 2022, available at: https://eeradicalization.com/the-growth-of-salafi-jihadism-in-the-sahel-the-spread-of-
al-qaedaism/.  
13 “The Growth of Salafi-Jihadism in the Sahel: The Spread of Al-Qaedaism”. 
14 Euractiv, “Turkey suspends deal with the EU on migrant readmission”, 14 July 2019, available at: 
https://www.euractiv.com/section/global-europe/news/turkey-suspends-deal-with-the-eu-on-migrant-readmission/.  
15 Marion MacGregor on InfoMigrants, “Greece: More asylum seekers could be sent back to Turkey under government plan”, 
08 June 2021, available at: 
https://www.infomigrants.net/en/post/32805/greece-more-asylum-seekers-could-be-sent-back-to-turkey-under-
government-plan. 
16 Ministry of Migration and Asylum, “Greek request towards the EU, regarding the immediate return of 1.450 third country 
citizens, on the basis of the EU-Turkey Joint Statement”, 14 January 2021, available at: https://migration.gov.gr/en/aitima-
gia-enarksi-epistrofon-se-toyrkia/.  
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the lack of cooperation.17 The readmissions never happened - a clear symptom that, at the 
slightest crisis, the externalisation of borders can very easily backlash into a political 
standstill by third countries.   
 
Only 1 year into the EU-Turkey Statement, Amnesty International proclaimed that the “Human 
rights cost of [the] refugee deal with Turkey [was] too high to be replicated elsewhere”18. 
Since then, neither the EU’s political leaders nor Greek Authorities have put forward any 
concrete measure to ease the lives of those seeking refuge within the EU’s borders and have 
instead consistently contributed to complicating the access to the right of asylum to 
thousands of people in need. This is still true at a time in which EU governments are blindly 
and carelessly calling for a multiplication of such agreements.19  
 
On February 6, 2023, eight EU governments sent a letter to Ms Ursula von der Leyen, 
President of the European Commission, and Mr Charles Michel, President of the European 
Council, requesting, within other measures, the development of new partnerships and safe 
third country arrangements ‘[...] inspired by the EU-Turkey statement [...]’.20 Similar requests 
can be found in the Conclusions of the Special meeting of the European Council on February 
9th,21 2023, and in the Joint declaration following the 2nd European Border Management 
Conference on February 24th, 2023.22 
 

 
17 Ekathimerini, “Request for return of some 2,000 migrants to Turkey”, 28 July 20221, available at: 
https://www.ekathimerini.com/news/1165338/request-for-return-of-some-2-000-migrants-to-turkey/.  
18 Amnesty International “EU human rights cost of refugee deal with Turkey too high to be replicated elsewhere”, February 
2017, available at:  
https://www.amnesty.org/en/latest/news/2017/02/eu-human-rights-cost-of-refugee-deal-with-turkey-too-high-to-
be-replicated-elsewhere/. 
19 Joint Letter from the Governments of Denmark, Lithuania, Latvia, Estonia, Austria, Slovakia, Malta, 06 February 2023, 
available at:  https://media.euobserver.com/c0b38bc90b8c393fe5869b4bb2b8e9ff.pdf; European Council, “Special 
meeting of the European Council (9 February 2023) - Conclusions”, EUCO 1/23; Statewatch, “European Commission: 
Update on state of play of external cooperation in the field of migration policy”, 24 May 2022, available at:  
https://www.statewatch.org/news/2022/may/european-commission-update-on-state-of-play-of-external-
cooperation-in-the-field-of-migration-policy/.   
20 Joint Letter from the Governments of Denmark, Lithuania, Latvia, Estonia, Austria, Slovakia, Malta, 06 February 2023. 
21 European Council Conclusion of the Special meeting of the European Council, EUCO 1/23, 9 February 2023.  
22 The National Herald, “2nd European Conference on Border Management Concludes with Joint Statement”, 25 Febbruary 
2023, available at:  
https://www.thenationalherald.com/2nd-european-conference-on-border-management-concludes-with-joint-
statement/.  
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Finally, the new Instrumentalisation Regulation proposal and reform of the Schengen Border 
Code worryingly take a step further into crystallising the political stand-still that sees asylum 
seekers and displaced persons as the political hostages of both the European Union and 
Third Countries.23 The Regulation proposal presented by the Czech Presidency of the Council 
includes a very generic “non-state actors” among those potentially “instrumentalising 
migrations”, shamelessly opens the way to further criminalisation of NGOs and human rights 
advocates24. Human lives are not tokens to be bargained with for political gains.

 
23 Fenix, “Joint Statement: “Instrumentalisation regulation will be the final blow to a common european asylum system 
(CEAS) in Europe””, September 8, 2022, available at:  
https://www.fenixaid.org/articles/instrumentalisation-regulation-will-be-the-final-blow-to-a-common-european-
asylum-system-ceas-in-europe.  
24 Fenix Humanitarian Legal Aid, Joint Statement: “Instrumentalisation regulation will be the final blow to a common 
european asylum system (CEAS) in Europe”, September 8, 2022. 
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1. TÜRKIYE: AN UNSAFE THIRD COUNTRY 
 
On March 18, 2016, the European Council published the EU-Turkey Statement, the result of 
negotiations occurring since November 2015 between the EU and Türkiye.25 The Statement 
was announced as a measure to stop the “irregular migration from Turkey to the EU”.26 
 
For this statement of cooperation to be possible, the EU and its Member States, assume that 
Türkiye is a safe country to return third-country nationals to. However, this assumption has 
been systematically contested by different international and non-governmental 
organisations, as will be described below. 
 
The EU-Turkey Statement led to several changes in the law and policies in Greece, including 
the imposition of geographical restrictions on all third-country nationals arriving on the 
Greek islands, the introduction of border procedures or the application of the “first country 
of asylum” or “safe third country” concepts.27  
 
On June 7, 2021, Joint Ministerial Decision (JMD) 42799/202128 entered into force in Greece, 
deepening the consequences of the EU-Turkey Statement. The JMD designated Türkiye a 
safe third country (STC) for nationals of Syria, Afghanistan, Somalia, Bangladesh, and 
Pakistan. All asylum seekers from one of these five countries, who arrive in Greece through 
Türkiye, will be subject to an admissibility hurdle that presumes Türkiye is safe for them. Only 
if they are successful in showing that Türkiye is not safe for them, will their asylum claim be 

 
25 European Parliament, “EU-Turkey Statement & Action Plan”, as of 20 February 2023, available at: 
https://www.europarl.europa.eu/legislative-train/theme-towards-a-new-policy-on-migration/file-eu-turkey-statement-
action-plan; Fenix, “Five years of the EU-Turkey Statement: Past, present and future”, 18 March 2021, available at: 
https://0f380284-e922-4fe3-bbf9-
a684c5ec0e43.filesusr.com/ugd/a9ddf9_3cdcd0ab1bdb4b28870f7622ea2a5935.pdf, p 4. 
26 European Council, “EU-Turkey Statement state”, 18 March 2016.  
27 RSA, “EU-Turkey deal: 5 Years of Shame, Rule of law capture by a Statement”, March 2021, available at: 
https://rsaegean.org/wp-content/uploads/2021/03/RSA_PROASYL_EU-TR_RoL_Capture.pdf;  AIDA & GCR, “Country 
Report Greece: Safe Third Country”, as from 30 May 2022, available at:  
https://asylumineurope.org/reports/country/greece/asylum-procedure/the-safe-country-concepts/safe-third-
country/; HIAS, “Two Years After EU-Turkey Deal, New Hias Report Puts EASO Under the Microscope”, 26 March 2018, 
available at: https://hias.org/news/two-years-after-eu-turkey-deal-new-hias-report-puts-easo-under-the-microscope/; 
Fenix, “Five years of the EU-Turkey Statement: Past, present and future”, 18 March 2021.   
28 Joint Ministerial Decision 42799/2021, Official Gazette 2425/B/7-6-2021 (Codified), available at: 
https://www.e-nomothesia.gr/kat-allodapoi/prosphuges-politiko-asulo/koine-upourgike-apophase-42799-2021.html  
(JMD 42799/2021).  
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examined on the merits.  Almost two years after the introduction of the JMD, the impact of 
the STC concept continues to be felt by many clients of Fenix and thousands of others.29 
The JMD 42799/2021 was amended by JMD 458568/202130, which included Albania and 
North Macedonia, and recently by JMD 734214/202231, but Türkiye continued to be 
considered safe for applicants from these five countries. 
 
Despite the increase of credible information demonstrating Türkiye cannot be considered a 
safe third country, , the Greek Government declared “[...] Turkey continues to be classified 
as a safe third country according to all available data and relevant reports [...]” in its 
answers to parliamentary questions in January 2023.32 Moreover, the Government  declares 
that its decision is based on UNHCR information, particularly on “2022 UNHCR’s Fact Sheet 
on the situation of refugees in Türkiye”33. Nonetheless, in 2021, following the publication of 
the JMD 42799/2021, the UNHCR stated that: 

 
“The application of the safe third country concept, requires to individually assess prior 
to the transfer that the third country in question will (1) readmit the person, (2) grant 
the person access to a fair and efficient asylum procedure, (3) permit the person to 
remain while a status determination is made, and (4) accord the person standards of 
treatment commensurate with the 1951 Convention and international human rights 
standards.”34 

 
Turkish law or practice make clear that: 
 

 
29 Fenix, “The Real Life Impacts of the Safe Third Country Concept in Greece”, 7 June 2022, available at: 
https://www.fenixaid.org/articles/the-real-life-impacts-of-the-safe-third-country-concept-in-greece.  
30 Joint Ministerial Decision 458568/2021, Official Gazette B' 5949/16.12.2021, 17 December 2021, available at: 
https://www.taxheaven.gr/circulars/38333/458568-15-12-2021 (JMD 458568/2021).  
31 Joint Ministerial Decision 734214/2022, Official Gazette 5742/B/9.11.2022, 9 November 2022, available at: 
https://www.e-nomothesia.gr/autodioikese-demoi/kya-73436-2022.html.  
32 Ministry of Migration and Asylum, “Κοινοβουλευτικός Έλεγχος, Η υπ’ αριθμ. Πρωτ. 409/11-11-2022 Αναφορά”, 12 January 
2023, available at: https://www.hellenicparliament.gr/UserFiles/67715b2c-ec81-4f0c-ad6a-
476a34d732bd/12186054.pdf.  
33 UNHCR, UNHCR Turkey - Fact Sheet February 2022, 23 March 2022, available at: 
https://reliefweb.int/report/turkey/unhcr-turkey-fact-sheet-february-2022-
entr?gclid=Cj0KCQiAgaGgBhC8ARIsAAAyLfEvggLnhUINnscHKAdksiWIl_dwwJYV_tP-
vug0lWA9lYa9eVPO_u8aAq5cEALw_wcB.  
34 UNHCR, “UNHCR’s Position and Recommendations on the Safe Third Country Declaration by Greece”. 
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(1) Türkiye has unilaterally stopped accepting readmissions from Greece since March 2020, 
and Greek authorities have de-facto stopped sending relevant requests, as detailed below. 
At the same time, Greek authorities continue to examine the asylum application of third-
country nationals of the 5 countries mentioned above on admissibility, rather than examine 
them on the merits. The combination of examining applications only on the admissibility by 
Greek authorities and the refusal to readmit by Turkish authorities leaves asylum seekers in 
Greece in legal limbo. 
 
(2) Doubts can be raised as to whether Türkiye actually provides a fair and efficient asylum 
procedure, considering the alarming reports of denial of entry at the borders and officers’ 
violence, as will be described below, and the limitations to access to the asylum procedure. 
The European Commission’s Report on Türkiye35 of October 2022 demonstrates beyond 
doubt that Türkiye does not meet the criteria set by Article 38 of the Asylum Procedures 
Directive and Article 91 of Law 4939/2022, for designation as a “safe third country” for 
asylum seekers.36 
 
(3) Turkish law37 explicitly allows the deportation of asylum seekers during the asylum 
procedure on vague legislative grounds of terrorism and threat to public order or health that 
can be very broadly interpreted. 
 
(4) Considering the ongoing broader human rights violations and human rights violations of 
asylum seekers and beneficiaries of international and temporary protections,38 the fact that 
Türkiye recently pulled back from the Istanbul Convention and has refused to consider further 
ratification of other important human rights covenants in its most recent UPR.39 Also, its own 

 
35 European Commission, Türkiye Report 222, 12 October 2022.  
36 Fenix et all,  “European Commission dispels Greece’s Designation of Türkiye as a “Safe Third Country” for Refugees: 
Repeal the National List of Safe Third Countries”, 1 November 2022, available at: 
https://www.fenixaid.org/articles/european-commission-dispels-greeces-designation-of-turkiye-as-a-safe-third-
country-for-refugees-repeal-the-national-list-of-safe-third-countries.  
37 Article 54(2) LFIP, as amended by Article 36 Emergency Decree 676 of 29 October 2016.  
38 Amnesty International, Annual Turkey Report, 2021/22, available at:  
https://www.amnesty.org/en/location/europe-and-central-asia/turkey/report-turkey/;  
Amnesty International, “Afghanistan: ‘They don’t treat us like humans’: Unlawful returns of Afghans from Turkey and Iran”, 31 
August 2022, available at: https://www.amnesty.org/en/documents/ASA11/5897/2022/en/.  
39 OHCHR, Universal Periodic Review - Türkiye, Third Cycle, January 2020, available at:  
https://www.ohchr.org/en/hr-bodies/upr/t-rindex.  
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report on Türkiye in 2022, the European Commission addresses the “systemic lack of 
independence of the judiciary and the urgent need to improve the human rights situation”40: 
 

“There is no evidence-based assessment of the implementation of the human rights 
action plan and the annual monitoring report which was due in March 2022 is not 
yet available to the public. The human rights action plan did not include measures to 
address critical issues underpinning the worrying human rights situation in Türkiye and 
the lack of independence of the judiciary. [...] Human rights defenders faced heavy 
pressure through judicial investigations, court cases, threats, surveillance, prolonged 
arbitrary detentions and ill-treatment, which had an overall chilling effect on the 
independent civil society.41 [...] Credible and grave allegations of torture and ill-
treatment increased. According to available reports, torture and ill-treatment 
occurred in detention centres, prisons, in informal places of detention, transportation 
vehicles and on the streets, mostly during demonstrations.42 [...] The current laws on 
anti-terrorism, the internet, intelligence services and the Criminal Code impede 
freedom of expression and run counter to European standards. [...] There have been 
many reports of discrimination and hate crimes based on ethnic, religious and gender 
identities, including on sexual orientation. [...] The lack of protection for the 
fundamental rights of lesbian, gay, bisexual, transgender, intersex and queer 
(LGBTIQ) persons continued to raise serious concerns. [...] The large number of 
Syrians and other refugees, including children, are vulnerable to being exploited as 
forced labour. Reports of early marriages as young as 12 years old, making girls 
vulnerable to domestic servitude and sex trafficking increased in the wake of the 
pandemic as an economic coping mechanism.” 

 
Adding to these standards not being upheld, the Turkish government is still imposing 
geographical limitations to the application of refugee status only to “events occurring in 
Europe” - a reference to the initial drafting context of the Convention in 1951 after World 
War II - clearly hindering the right to asylum to anyone else. Although some forms of 
international protection or temporary protection are granted to non-European nationals in 

 
40 European Commission, Directorate-General for Neighbourhood and Enlargement Negotiations, “Türkiye Report 2022”, 
page 23, available at: https://neighbourhood-enlargement.ec.europa.eu/turkiye-report-2022_en.  
41 AIDA 2021 update on Turkey, p. 32,  op. cit. 
42 AIDA 2021 update on Turkey, p. 33,  op. cit. 
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recent years, these cannot suffice to consider that Türkiye is fully abiding by its international 
obligations under the Geneva Convention.43 
 
Indeed, UNHCR further recommends “ensuring protection safeguards in law and practice, 
[...] including an individualised assessment of the specific profile and circumstances of the 
asylum-seeker [...] without such protection safeguards in place, this arrangement may result 
in protection risks for the asylum-seekers”. This hasn’t been the case for a number of asylum 
seekers from the five targeted nationalities. 
 
Additionally, the EUAA's latest asylum trends show that even for Turkish nationals, Türkiye 
can be a dangerous place to live. Prove of this is that Greece does not consider Türkiye a 
safe country of origin either: almost a third of asylum applicants of Turkish nationality have 
also been granted asylum within the EU in November 2022, with Türkiye itself being the third 
main country of origin per number of applicants in the same period.44 
 
Considering the doubts that can legitimately be raised regarding the human rights situation 
in Türkiye and looking at available reports and data, Türkiye cannot be considered a safe 
third country for refugees and asylum seekers. Thus, the recommendations made by Amnesty 
International in 201945 to the Greek Authorities and the European Union are therefore still 
valid in their simplicity and clarity:  

 
“Do not return asylum-seekers from Greece to Turkey under the EU-Turkey Statement 
on the grounds that Turkey is a “safe third country” or a “first country of asylum”.”46 
 

1.1 Türkiye: the special position of Syrian and Afghan nationals 
 
The internal situation in Türkiye does not support qualification as a safe third country for 
Syrian nationals. In spite of significant efforts that the Turkish authorities have put into 

 
43 Fenix Humanitarian Legal Aid, “Five years of the EU – Turkey Statement: Past, present and future.”, p. 7, 18 March 2021, 
available at: https://www.fenixaid.org/articles/five-years-of-the-eu-turkey-statement-past-present-and-future.  
44 European Union Agency for Asylum, “Latest Asylum Trends”, op. cit. 
45 Amnesty International, “SENT TO A WAR ZONE: TURKEY’S ILLEGAL DEPORTATIONS OF SYRIAN REFUGEES”, op. cit. 
46 Amnesty International, “SENT TO A WAR ZONE: TURKEY’S ILLEGAL DEPORTATIONS OF SYRIAN REFUGEES”, op. cit. 
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welcoming more than 3.7 million Syrians, continuous and appalling reports47 from 
independent research on the ground testify to mistreatment, violence, rape and forcible 
deportations of Syrians from the Turkish government and border officials. 
 

“Any interaction with Turkish officials – whether police or migration officials – puts 
[Syrian] people at risk of deportation”48 (Amnesty International, 2019) 

 
In a 2019 report, “Sent to War Zone: Turkish illegal deportations of Syrian Refugees”, Amnesty 
International (A.I.) has described the dangers Syrian nationals face when seeking asylum in 
Turkey.49  These testimonies were mirrored by Human Rights Watch, which also reported in 
2019 that Turkish “Authorities Use Violence, Threats, Detention to Coerce Returns”.50 In May 
2020, the same findings were reiterated in an A.I. public statement51 reporting the direct 
testimonies of a group of Syrian men who declared to have been forcibly deported to Syrian 
territory in spite of having legal Turkish Protection documents and in spite of having clearly 
stated that they couldn’t return to Syria for fear of their lives being in danger - in the obvious 
context of the ongoing civil war. In their International Report from 2021/2252, Amnesty 
International also highlighted that “immigration authorities terminated the registration of 
Syrians for temporary protection in Ankara and announced the deportation of irregular 
migrants without protection status or residence permits.” It added that locals increasingly 
target Syrians, exposing them to violence and racism. In early February 2023 - just days 
before the devastating earthquake that hit the border regions between Türkiye and Syria -, 
the Turkish government was reported to have deported more than 1.300 Syrians in one month 
only.53 After the earthquake, with needs for food and shelter spiking dramatically for both 
Turkish residents and the refugee community alike, fears have also been raised by news 

 
47 SENT TO A WAR ZONE: TURKEY’S ILLEGAL DEPORTATIONS OF SYRIAN REFUGEES, op. cit. 
48 SENT TO A WAR ZONE: TURKEY’S ILLEGAL DEPORTATIONS OF SYRIAN REFUGEES, op. cit. 
49 SENT TO A WAR ZONE: TURKEY’S ILLEGAL DEPORTATIONS OF SYRIAN REFUGEES, op. cit. 
50 Human Rights Watch, “Turkey: Syrians Being Deported to Danger”, October 24, 2019, available at: 
https://www.hrw.org/news/2019/10/24/turkey-syrians-being-deported-danger.  
51 Amnesty International, “Turkey: halt illegal deportations of people to Syria and ensure their safety”, May 29, 2020. 
available at: https://www.amnesty.org/en/documents/eur44/2429/2020/en/  
52 Amnesty International, Annual Turkey Report, 2021/22, Available at: https://www.amnesty.org/en/location/europe-
and-central-asia/turkey/report-turkey/  
53 North Press Agency, “Turkey deports 1.325 Syrians in one month”, February 3, 2023, available at: 
https://npasyria.com/en/91950/  
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commentators that the disaster could further fuel anti-refugee narratives, while prioritising 
Turkish citizens over other nationals.54 
 
In the European Commission’s own 2022 Report on Turkey, the blatant case of Akkad v. 
Türkiye was mentioned: 
 

“In June 2022, in the case of Akkad v. Türkiye, the ECtHR held that the forced return 
to Syria of a Syrian national with a valid residence permit, under the guise of a 
voluntary return, was in breach of Turkish law and of the ECHR. The ECtHR found that 
there have been violations of the prohibition of inhuman or degrading treatment, the 
right to liberty and security, and the right to an effective remedy; whereby the 
removal of a valid temporary protection holder to Syria was in breach of the 
Convention. The Court noted the lack of key procedural safeguards in the voluntary 
return process, particularly the presence of UNHCR or NGOs mentioned in the law, 
the right to assistance by a lawyer, and the right to be informed about the 
procedures.” 

 
This case is just one of many examples of the testimonies collected by a number of 
independent sources, and should be reason enough for the European Union to at least shred 
some doubt on the transparency and adherence to human rights principles of the asylum 
process in Türkiye, and should certainly be taken into consideration in order to stop any form 
of government-led returns, including the so-called “voluntary repatriations”, of Syrian 
nationals to Türkiye immediately. 
 
Afghan nationals face similar dangers in Türkiye. In its International Report 2021/22, 
Amnesty International reported Turkish round-ups and deportations of Afghan nationals to 
Iran.  
 
In a more recent report from 2022, “Afghanistan: “They don’t treat us like humans”: Unlawful 
returns of Afghans from Turkey and Iran”55, Amnesty International documented in total 255 

 
54 Arab News, “Post-quake environment could fuel anti-immigrant sentiment in Turkiye”, 12 February 2023, available at: 
https://www.arabnews.com/node/2249781/middle-east  
55 Amnesty International, “Afghanistan: “They don’t treat us like humans”: Unlawful returns of Afghans from Turkey and 
Iran”, August 31, 2022, available at: https://www.amnesty.org/en/documents/ASA11/5897/2022/en/  
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instances of forced returns, including 72 involving children, between March 2021 and May 
2022. The report “reveals how Turkish security forces have unlawfully returned Afghan men, 
women and children to their country, despite the general situation in Afghanistan and the 
real risk of serious human rights violations there. Turkish authorities have also denied Afghans 
the opportunity to lodge claims for international protection and have unlawfully used 
firearms as both a deterrent and a pushback method.” 
 
These testimonies are echoed in the most recent ECRE/AIDA updated 2021 report on 
Türkiye56, which also reports testimonies of Afghan nationals being deported to the border 
or even in chain-refoulement directly to Afghanistan, again in spite of the political situation 
in the country.  
 
As if further evidence was needed, the latest Human Rights Watch World Report on Türkiye 
states that the country continued “summarily pushing back Afghans and others apprehended 
attempting to cross the border.”57

 
56 AIDA & Refugee Rights Türkiye, “Country Report: Türkiye”, 2021 update, 2022, p 32-26, available at: 
https://asylumineurope.org/wp-content/uploads/2022/07/AIDA-TR_2021update.pdf. 
57 HRW, “Turkey: Events of 2021”, World Report 2022, 2022, available at:  
https://www.hrw.org/world-report/2022/country-chapters/turkey.  
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2. GREECE: ASYLUM SEEKERS’ LEGAL LIMBO 
 
Given that Türkiye has unilaterally suspended readmissions from Greece since March 2020, 
asylum seekers who have their application rejected on admissibility on safe third country 
grounds are left in a legal limbo.58 Since there have been  no readmissions for the last 3 
years, the Greek authorities should examine the asylum applications on the merits;59 instead, 
when an applicant’s claim to asylum has been rejected on admissibility solely on the basis 
of Türkiye being a safe third country, asylum seekers have no other choice but to submit a 
new application. However, this may be unsuccessful - because no new elements can be 
provided to support a new claim or because applicants cannot pay the mandatory fee for 
the second and following subsequent applications. In these circumstances, asylum seekers 
from these 5 nationalities are pushed into legal limbo as they can neither return to Turkïye 
as the country is rejecting readmissions, nor proceed with the examination of their asylum 
claim in Greece, severely restricting the right to seek asylum. 
 
This practice blatantly goes against UNHCR’s explicit recommendations, as well as 
International and European law. UNHCR recommendations to Greece, made in August 2021, 
clearly mention that, among other safeguards, “the application of the safe third country 
concept, requires to individually assess prior to the transfer that the third country in question 
will readmit the person”60, which is not the case for Turkïye anymore since March 2020. In 
spite of the clear standstill, even in the cases where asylum seekers specifically request an 
examination of their case based on its merits in line with EU law, this is systematically 
disregarded, and applicants’ claims are still not examined on merits. 
 
In February 2023, the Plenary of the Greek Council of State formulated preliminary questions 
to the Court of Justice of the European Union (CJEU) regarding the national list of safe third 
countries, which includes Türkiye as a safe third country, following a request for annulment 
by the Greek Council of Refugees (GCR) and Refugee Support Aegean (RSA).61 Concretely, 

 
58 Equal Rights Beyond Borders, HIAS Greece & Refugee Support Aegean, October 11, 2022,  “The State of the Border 
Procedure on the Greek Islands”, available at: https://rsaegean.org/en/border-procedure-greek-islands/  
59 Art. 38(4) of Asylum Procedure Directive.  
60 UNHCR, “UNHCR’s Position and Recommendations on the Safe Third Country Declaration by Greece”, August 2, 2021, 
available at: https://www.unhcr.org/gr/en/22885-unhcrs-position-and-recommendations-on-the-safe-third-country-
declaration-by-greece.html  
61 Council of State 177/2023, 3 February 2023, available at: https://bit.ly/3JkdxxY.  



              A bilateral instrumentalisation of asylum seekers 
 
 

22 

the Council of State requested the interpretation of the CJEU on when the impossibility to 
readmit is relevant - whether it should be a condition to issue the safe third country list, 
whether it is a condition during the examination of the asylum application, or whether it is 
only relevant during the execution of the return decision.62 
 
It is of paramount importance that the Greek government abides by international, European 
and Greek law when assessing asylum applications, including assessing them on merits, and 
avoids flatly applying the STC concept, all while publishing the criteria taken into account 
for their decision. 
 
 
3. A CLEAR NEED FOR INTERNATIONAL PROTECTION 
3.1. The case of Syrian nationals 
 

H. is a survivor of sexual violence in Türkiye, and a victim of an attempted pushback 
to Syria while in Türkiye. Despite the fact that H. has family members who are 
recognised refugees in Greece, the Greek authorities failed to recognise her 
vulnerabilities, did not lift her geographical restriction, and her initial asylum 
application was deemed inadmissible on the basis of the STC concept at both first 
and second instance. At the beginning of 2022, after the asylum application was 
considered admissible on the basis that she was living in Greece for more than one 
year and, therefore, their connection with Türkiye was reduced, H. was granted 
refugee status in May 2022.63 

 

 
62 Refugee Support Aegean, “Greek Council of State: Preliminary questions regarding Turkey as a safe third country”, 
February 06, 2023, available at: https://rsaegean.org/en/greek-council-of-state-turkey-as-a-safe-third-country/, para 
- 38-41; RSA, “Key points of the Greek Council of State ruling on the “safe third country” concept”, 17 February 2023, 
available at: https://rsaegean.org/en/key-points-tourkey-safe-third-country/.   
63 Fenix, “Regional Asylum Office of Thessaloniki recognises a vulnerable single woman from Syria as a refugee after 
accepting her subsequent application as admissible”, 23 June 2022, available at:  
https://www.fenixaid.org/articles/regional-asylum-office-of-thessaloniki-recognises-a-vulnerable-single-woman-from-
syria-as-a-refugee-after-accepting-her-subsequent-application-as-admissible.  
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The latest available EUAA Country Guidance for Syria, published in 202164, clearly notes that 
simply leaving Syria to seek refuge elsewhere could constitute a reason to be persecuted if 
they were to go back: 

 
“In the context of Syria, and in particular of targeting by the government of Syria 
(GoS), this in itself could have implications for the treatment of an individual upon 
return.” 

 
The list of profiles at risk of persecution is long, considering the context of conflict tearing 
the country apart since 2011, and includes persons perceived to be opposing the Syrian 
Government,65 but also persons who evaded or deserted military service,66 persons with 
perceived links to ISIL,67 members of and persons perceived to be collaborating with Syrian 
Democratic Forces (SDF) and People’s Protection Units (YPG),68 persons perceived to be 
opposing the SDF or YPG,69 persons associated with the Government of Syria,70 journalist, 
other media professionals and human rights activists,71 ethno-religious groups (Sunni Arabs, 
Kurds, Druze, Alawites, Christians, Yazidis, Palestinians),72 high risks for women and girls,73 
especially widowed or divorced women, women perceived to have violated family honour, 
single women or women-led households, and for persons with diverse SOGIESC.74 Children, 
including unrecognised unaccompanied minors, could be at serious risk of recruitment, child 
labour and child marriage, with a serious lack of access to education in most cases.75 
 

 
64 EUAA, “Country Guidance: Syria 2021”, 30 November 2021, available at:  
https://euaa.europa.eu/country-guidance-syria-2021, p 12.  
65 EUAA, “Country Guidance: Syria”, February 2023, available at:  
https://euaa.europa.eu/sites/default/files/publications/2023-02/2023_Country_Guidance_Syria.pdf, p 62-67. 
66 EUAA, “Country Guidance: Syria”, February 2023, p 68-77. 
67 EUAA, “Country Guidance: Syria”, February 2023, p 78-79. 
68 EUAA, “Country Guidance: Syria”, February 2023, p 80-81. 
69 EUAA, “Country Guidance: Syria”, February 2023, p 82-83. 
70 EUAA, “Country Guidance: Syria”, February 2023, p 86-88. 
71 EUAA, “Country Guidance: Syria”, February 2023, p 89-90. 
72 EUAA, “Country Guidance: Syria”, February 2023, p 94-105. 
73 EUAA, “Country Guidance: Syria”, February 2023, p 106-112. 
74 EUAA, “Country Guidance: Syria”, February 2023, p 120-122. 
75 EUAA, “Country Guidance: Syria”, February 2023, p 112-120. 
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The nature and complexity of the Syrian conflict show that, if the applicant’s claim is based 
on merits, the asylum seeker has a very high possibility of receiving international protection. 
This is also shown in EU data: as of November 2022, the EU-wide recognition rate for Syrians 
was 95 %.76 

 
3.2. The case of Afghan nationals 
 

Family B. arrived on Lesvos in March 2019 and is composed of a couple and 5 minor 
children. The family was recognised as vulnerable and their geographical 
restriction lifted. Following their transfer to the mainland in 2020, they were 
exempted from the fast-track border procedure. Family B. was only called for the 
asylum interview in July 2021, after the JMD 42799/2021 entered into force. The 
Family B’s application was deemed inadmissible in September 2021. In May 2022, 
the 4th Independent Appeals Committee of the Appeals Authority accepted the 
appeal of the B. Afghan family, overturning the first instance negative decision on 
admissibility of the Regional Asylum Office of Western Greece, and examined the 
application on the merits.77 

 
To put it in Human Rights Watch’s words, “[t]he Taliban victory propelled Afghanistan from 
humanitarian crisis to catastrophe”78. 
 
Due to the critical situation in the country, UNHCR urges all States to refrain from issuing any 
negative decisions or carrying out forced deportations to Afghanistan due to the 
deteriorating situation in the country.79 Despite this, several European countries are acting 
against the UNHCR recommendations, issuing negative decisions for Afghan asylum seekers 
solely because the violence level has decreased compared to the former situation while 

 
76 EUAA, “Latest Asylum Trends”, November 2022, available at: https://euaa.europa.eu/latest-asylum-trends-asylum.  
77 Fenix, “Appeals Authority accepts the appeal of the B. family and overturns the first instance decision rejecting their 
asylum application as inadmissible”, 23 June 2022, available at:  
https://www.fenixaid.org/articles/appeals-authority-accepts-the-appeal-of-the-b-family-and-overturns-the-first-
instance-decision-rejecting-their-asylum-application-as-inadmissible. 
78 HRW, “Turkey: Events of 2021”, World Report 2022, 2022  
79 UNHCR, “Guidance Note On The International Protection Needs Of People Fleeing Afghanistan - Update I”, February 
2023, available at: https://www.refworld.org/docid/63e0cb714.html.  
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ignoring the dire humanitarian crisis, multiple reports of persecution, torture and widespread 
human rights violations.80 
 
Notably, the most recent EUAA 2023 Country Guidance for Afghanistan81 clearly indicates 
that women and girls from Afghanistan are, in general, eligible for refugee status, 
considering that: 

 
“The accumulation of various measures introduced by the Taliban, which affect the 
rights and freedoms of women and girls in Afghanistan, amounts to persecution. Such 
measures affect their access to healthcare, work, freedom of movement, freedom of 
expression, girls' right to education, among others. Some women and girls in 
Afghanistan may also face other forms of ill-treatment amounting to persecution 
(e.g. forced marriage, such as child marriage, honour-based violence). 
For women and girls in Afghanistan, well-founded fear of persecution would in 
general be substantiated.”82 

 
Other profiles at high risk of persecution, according to the same EUAA analysis, include any 
individual perceived as not aligned with the Taliban government’s policies: public officials 
and servants of the previous government83 and people perceived as members of non-Taliban 
forces84, people perceived as critics of the regime such as journalists, humanitarian workers 
and even teachers85, people affiliated with foreign forces86 or even simply “perceived as 
westernised”87, individuals considered to have committed blasphemy and/or apostasy or 
perceived to have transgressed religious, moral and/or societal norms88, which are all widely 
interpretable concepts that leave people at risk of persecution for their political opinions. 

 
80 Fenix et all, “One year after the country’s takeover by the Taliban – How did Europe welcome Afghans in need of 
protection?”, 9 September 2022, available at: https://www.fenixaid.org/articles/one-year-after-the-countrys-
takeover-by-the-taliban-how-did-europe-welcome-afghans-in-need-of-protection  
81 EUAA, “Country Guidance: Afghanistan 2023”, January 2023, available at: https://euaa.europa.eu/country-guidance-
afghanistan-2023  
82 EUAA, “Country Guidance: Afghanistan 2023”, January 2023, p. 91. 
83 EUAA, “Country Guidance: Afghanistan 2023”, January 2023, pp. 56-58. 
84 EUAA, “Country Guidance: Afghanistan 2023”, January 2023, pp. 59-62. 
85 EUAA, “Country Guidance: Afghanistan 2023”, January 2023, pp. 64-71. 
86 EUAA, “Country Guidance: Afghanistan 2023”, January 2023, p. 58. 
87 EUAA, “Country Guidance: Afghanistan 2023”, January 2023, pp. 77-78. 
88 EUAA, “Country Guidance: Afghanistan 2023”, January 2023, pp. 72-76. 
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Children are at particular risk, with sexual violence and rape being common abuses for both 
boys and girls, with the report noting that “child abuse is endemic in Afghan society” and 
reminding that “sexual assault and rape amount to persecution.”89: the fear of persecution 
provided for by the Geneva Convention is therefore perfectly justified for minors from 
Afghanistan, and regardless of their nationality. LGBTQI+ people also are at high risk of 
persecution, given that same-sex sexual activities are punishable by death according to the 
sharia, which is still a pillar of the Afghan government.90 
 
In spite of the grave situation, EU-wide recognition rates for Afghans have dropped to a 
worryingly low 52% as of November 202291. Nonetheless, currently, in Greece, when Afghan 
asylum seekers’ claims are examined on merits, acceptance rates are very high (in 2022, 
the recognition rate for Afghan nationals in Greece was 84,75%).92 
 
Considering the multiple reports of human rights violations, the widespread violence against 
vulnerable people, the long list of possible persecutions that various profiles may encounter 
in the country, and the EUAA and UNHCR guidelines on Afghanistan, individual assessments 
on merits should be the norm. The current Greek government is doing the exact opposite, 
flatly applying a “Safe Third Country” concept to all applications regardless of their 
individual background, when the highest UN and EU authorities on the matter unequivocally 
suggest otherwise. 
 

 
89 EUAA, “Country Guidance: Afghanistan 2023”, January 2023, pp. 92-96. 
90 EUAA, “Country Guidance: Afghanistan 2023”, January 2023, pp. 97-99. 
91 EUAA, “Latest Asylum Trends”,  November 2022.  
92 Ministry of Migration and Asylum, “Appendix A”, table 12g. 
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4. THE EU’S BROKEN ASYLUM STRATEGY: INEFFECTIVE EXTERNALISATION 
 
Since 1992, and even more aggressively since 2005, the EU has developed policies to 
externalise borders management so that forcibly displaced people never get to EU borders 
in the first place. With that goal in mind, the EU has made migration control a central goal 
of its foreign relations.93 The EU-Turkey Statement of 18 March 2016 is the prime example of 
externalising border control to third countries. 
 
This Statement is called inter alia for “putting an end to irregular migration from Turkey to 
the EU by breaking the business model of the smugglers and offering migrants an alternative 
to putting their lives at risk”.94 The previous chapters have already exposed how the only 
alternative the agreement has “offered” displaced persons is to go back to an Unsafe Third 
Country. In 2021, our report on the Statement’s consequences ended in the hope that “the 
future should not see Europe embracing and supporting a deal that has failed, but 
implementing an asylum framework that is based upon the protection of people in need of 
asylum and on solidarity between Member States.”95 It hasn’t been the case since then. 
 
Concerning the goal of “break the business model of smugglers”, the European Union’s 
political leaders seem to fail to understand that constantly making the entry into its territory 
more complicated and unsafe will not stop people from turning to smugglers; the exact 
opposite might be the case. They also have constantly been failing to propose the one, 
simplest and concrete solution to prevent these movements from entering the realm of 
irregularity: providing displaced people safe and legal ways to enter the EU so that they 
wouldn’t need the help of any smuggler or fall into the traps of traffickers. As NGOs and 
migration specialists have been signalling for years, “[the EU’s] approach has focused on 
fortifying borders, developing ever more sophisticated surveillance and tracking of people, 
and increasing deportations while providing ever fewer legal options for residency despite 

 
93 Transnational Institute, “Expanding the fortress: The policies, the profiteers and the people shaped by EU's border 
externalisation programme”, 11 May 2018, available at: https://reliefweb.int/report/world/expanding-fortress-policies-
profiteers-and-people-shaped-eus-border-externalisation.  
94 European Commission, DG NEAR,  “Sixth Annual Report on the Facility for Refugees in Turkey”, May 24, 2022, 
available at: https://neighbourhood-enlargement.ec.europa.eu/sixth-annual-report-facility-refugees-turkey_en. 
95 Fenix, “Five years of the EU – Turkey Statement: Past, present and future.”, March 18, 2021, available at: 
https://www.fenixaid.org/articles/five-years-of-the-eu-turkey-statement-past-present-and-future.  
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the ever-greater need. This has led many forcibly displaced persons unable to enter Europe 
legally and forced into ever more dangerous routes to escape violence and conflict”96.  
 
Consequently, one could argue that the more the European Union tries to block migration 
routes towards its borders, the more smugglers will profit from providing displaced persons 
with a way to get in: research from the IEMed Institute, analysing the nexus between 
migration and smuggling, shows that “The first decisive step toward a more durable radical 
solution for the [migration] crisis demands the opening of new channels of legal entry and 
the reinforcement of existing ones for refugees and asylum seekers, presumably the majority 
of people smuggled by sea. This should translate into: granting humanitarian visas; the 
creation of humanitarian corridors between transit countries and Europe; the expansion of 
European countries’ resettlement programmes; and the development of alternative legal 
routes for refugees – such as family reunification, university fellowships and scholarships, 
training programmes, private sponsorships, and labour mobility”97. Solutions are there, they 
just need to be implemented, and on a much larger scale. 
 
In terms of “putting an end to irregular migration from Turkey to the EU”, the EU Commission’s 
own 2021 report on the Facility shows that the 47% decrease in arrivals in Greece in 2021 
was countered in Cyprus with an increase in 92% of irregular arrivals from Türkiye into EU 
territory,98 leading to understand that if one route closes, another one will open. Moreover, 
the 47% decrease in the number of arrivals in Greece between 2020 and 2021 fails to 
mention the context of the COVID-19-pandemic, during which all cross-country movements 
were strictly prohibited on a global scale, and the pushbacks committed by Greek authorities 
as consistently documented.99 

 
96 Transnational Institute, “Expanding the fortress: The policies, the profiteers and the people shaped by EU's border 
externalisation programme”, 11 May 2018. 
97 Luigi Achilli, “Irregular Migration to the EU and Human Smuggling in the Mediterranean. The Nexus between Organized 
Crime and Irregular Migration”, in “IEMed Mediterranean Yearbook 2016”, December 2015,  available at: 
https://www.iemed.org/publication/irregular-migration-to-the-eu-and-human-smuggling-in-the-mediterranean-the-
nexus-between-organized-crime-and-irregular-migration/.  
98 European Commission, DG NEAR,  “Sixth Annual Report on the Facility for Refugees in Turkey”. 
99 UNHCR, News Comment: “UNHCR warns of increasing violence and human rights violations at European borders”, 
February 21, 2022, available at:  
https://www.unhcr.org/news/press/2022/2/62137a284/news-comment-unhcr-warns-increasing-violence-human-
rights-violations-european.html; Human Rights Watch, Greece: Events of 2021, 2022, available at:  
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In terms of financial efficiency, “total EU assistance allocated to refugees in Turkey since 
2011 amounts to close to EUR 10 billion. This includes EUR 6 billion under the Facility for 
Refugees in Turkey.”100 the European Union Court of Auditors had already documented101 in 
2016 the lack of efficiency of the EU’s migration policies prior to 2014. The EU-Turkey 
Statement that followed in 2016 was no more effective in protecting human lives, as Amnesty 
International had already reported in 2017.102  
 
Even politically wise, the Statement is an utter failure on the EU’s side, which keeps being 
pressured by Erdogan’s government. In 2019, three years after the implementation of the 
“deal”, The Economist clearly acknowledged that “the EU’s relationship with Turkey [was] 
failing” and that “Turkey agreed to act as its border guard in return for money and visas. EU 
leaders have often bitten their tongues rather than criticise the country’s slide into 
autocracy.”103 The results are poor both in trying to control Türkiye and in trying to control 
migration flows: “not enough carrot to lure Turkey back into the fold but not enough stick to 
force it to comply.”104 
 

 
https://www.hrw.org/world-report/2022/country-chapters/greece; Aegean Boat Report, Annual Report 2021, 2022, 
available at: https://aegeanboatreport.com/annual-reports/; Spiegel International, “Europe’s Violent Shadow Army 
Unmasked”, 7 October 2021, available at:  
https://www.spiegel.de/international/europe/greece-and-croatia-the-shadow-army-that-beats-up-refugees-at-the-
eu-border-a-a4409e54-2986-4f9d-934f-02efcebd89a7; Border Violence Monitoring Network, “The Black Book of 
Pushbacks”; Lighthouse Reports, “Unmasking Europe’s Shadow Armies”, 6 October 2021, available at:  
https://www.lighthousereports.nl/investigation/unmasking-europes-shadow-armies/; Efsyn, “Member of the LIBE 
Committee witnessing illegal repatriations?”, 4 November 2021, available at:  
https://www.efsyn.gr/ellada/dikaiomata/317614_melos-toy-klimakioy-tis-libe-martyras-ton-paranomon-
epanaproothiseon; Ekathimerini, “Mitarakis rejects Turkish pushback claims as ‘false propaganda’”, 2 February 2022, 
available at: https://www.ekathimerini.com/news/1176767/mitarachis-rejects-turkish-pushback-claims-as-false-
propaganda/; 
Fenix, “Two sides of the same coin: Instrumentalisation and militarisation in Greece”, 23 September 2022, available at: 
https://www.fenixaid.org/articles/two-sides-of-the-same-coin-instrumentalisation-and-militarisation-in-greece. 
100  European Commission, DG NEAR,  “Sixth Annual Report on the Facility for Refugees in Turkey”. 
101 European Court of Auditors, “EU migration spending in neighbourhood countries “struggling to demonstrate 
effectiveness”, say EU Auditors”, 17 March 2016, available at: http://bit.ly/1PdwoVE.  
102 Amnesty International, “EU human rights cost of refugee deal with Turkey too high to be replicated elsewhere”. 
103 The Economist, “The EU’s Relationship with Turkey is failing”, 25 July 2019, available at:   the 
https://www.economist.com/europe/2019/07/25/the-eus-relationship-with-turkey-is-failing.  
104 The Economist, “The EU’s Relationship with Turkey is failing”. 
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As a reference, the EUAA Multi-Annual Programming for 2023-2025 states that “the Agency 
needs a total budget of €180.1 million for 2023”105. Proportionally, those 80 million EUR from 
the “Facility for Refugees in Turkey” could have covered 44% of the EUAA 2023 needs in 
providing an efficient EU asylum system within the EU’s borders, without depending on 
dubious external actors to provide that care to people in need, or increased its available 
resources, considering that “The evolution of the operational expenditure shows a steady 
increase of operational needs in the coming years” and that “to account for potential gaps 
and in the absence of additional resources allocated for the new tasks the Agency will have 
to explore deprioritising activities and tasks”106, thus potentially failing to provide the 
adequate reception and protection standards on EU soil. Internally, this budget could be 
used to effectively integrate refugees across the EU’s territory, as the EU itself has proven 
capable of with the Ukrainian crisis; externally, it could finance projects in the same third 
countries based on the country’s actual needs, promoting actual development or 
humanitarian programs that will improve people’s lives, thus finally “addressing the root 
causes of migration” as multiple agreements have pretended to do. 
 
All these considerations for the EU-Turkey Statement can easily apply to other migration-
focused agreements with third Countries. Yet, instead of promoting human rights and human 
dignity, EU funds are being used to further prevent people from seeking asylum in the 
European Union. Externalisation on the Mediterranean routes isn’t more efficient in helping 
people in need: under the EU Trust for Africa, budget allocation to externalisation even 
surpasses the funds allocated to regular migration schemes, and has become conditional to 
the funding itself. Migration management clauses in “deals” with Third Countries in Africa 
are consequently dangerously hampering the scope and purpose of EU’s Development Aid, 
as Oxfam widely reported in 2020: “[T]he success of development projects under the EUTF 
is increasingly measured in the reduction of migration flows, rather than in the development 
benefits to local communities”107. This conditionality further illustrates how, when it comes to 
migration management, EU’s funds to third countries, given out under humanitarian or 
development umbrellas, are de facto being diverted for short-term political reasons, namely 
“blocking migration flows”,  instead of being used for long-term, effective and needs-based 

 
105 EUAA, “Multi-Annual Programming 2023-2025 Work Programme 2023, Amendment 1”, available at:  
https://euaa.europa.eu/publications/multi-annual-programming-2023-2025-work-programme-2023-amendment-1.  
106 European Union Asylum Agency, “Multi-Annual Programming 2023-2025 Work Programme 2023, Amendment 1”. 
107 Oxfam International, “EU aid increasingly taken hostage by migration politics”.  



              A bilateral instrumentalisation of asylum seekers 
 
 

31 

planning, namely putting into place safe and legal routes for displaced persons, which would 
actually prevent further losses of human lives and effectively tackling smuggler’s businesses 
by taking away the very reason they exist.  
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5. RECOMMENDATIONS
5.1. Greece: stop considering Türkiye as a safe third country and comply with 
European and International Laws 
Fenix calls on Greek Authorities at all relevant levels to: 

- Immediately repeal the national list of safe third countries set out by JMD 
42799/2021, as amended by JMD 458568/15.12.2021 which included Albania and 
North Macedonia and recently by JMD 734214/2022.  

- Take UNHCR, EUAA and other international and non-governmental guidelines into 
account when determining a third country safe third country. 

- Stop the examination of the asylum applications on admissibility on the basis of the 
STC under the Joint Ministerial Decision of 7 June 2021 as amended by JMD 
458568/15.12.2021 and JMD 734214/2022.108  
Examine asylum applications of asylum seekers from the five nationalities included in 
the JMD 42799/2021 on the merits, ensuring that all applicants are not left in legal 
limbo and have adequate and effective access to the right to seek asylum. 

- Ensure that individualised examination of the asylum applications occurs following a 
timely and adequate examination of medical problems and vulnerabilities. 
 

 
5.2. EU and all Member States: Towards an independent and efficient internal asylum 
system 
Fenix urgently calls on the European Union and all its Member States to: 

- Stop the inefficient, short-term practices of externalisation of border and migration 
management to Third Countries. 

- Refrain from signing further Türkiye-like agreements with other third countries that 
hamper the right to seek asylum directly in the EU. 

- Halt the conditionality of such “Statements” or “Funds” to border/migration 
management and focus instead on the real needs assessed in countries of origin and 
transit. 

- Focus the conditionality on EU funds to third countries governments should rather 
focus on human rights standards being upheld by beneficiary countries). 

 
108 The above recommendations had already been mentioned in Fenix’s open letter to the GR Ministries of Migration and 
Asylum and of Foreign Affairs. Fenix et all,  “European Commission dispels Greece’s Designation of Türkiye as a “Safe 
Third Country” for Refugees: Repeal the National List of Safe Third Countries”, 1 November 2022. 
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- Relocate funds currently used for financing controversial border management in third 
countries with little accountability for potential human rights violations to internal EU 
migration and asylum management, and/or to needs-based Development Aid in third 
countries. 

 


