
 UNITED STATES OF AMERICA  

Before the 

SECURITIES AND EXCHANGE COMMISSION 

 

SECURITIES EXCHANGE ACT OF 1934  

Release No. 93551 / November 10, 2021  

 

ADMINISTRATIVE PROCEEDING  

File No. 3-20650 

 

In the Matter of 

American CryptoFed DAO LLC, 

Respondent. 

RESPONDENT AMERICAN CRYPTOFED 

DAO LLC’S MOTION TO CONFIRM THE 

TEXT OF SECTION 12(j) OF SECURITIES 

EXCHANGE ACT OF 1934 AND 

MANDATE PROCEDURE 

 

          On November 10, 2021, the Securities and Exchange Commission (“Commission” or 

“SEC”) issued an order instituting administrative proceedings (“OIP”) against American 

CryptoFed DAO LLC (“American CryptoFed” or “Respondent”) pursuant to Section 12(j) of 

the Securities Exchange Act of 1934 (“Exchange Act”). Pursuant to Rule 250 (a) Motion for 

a ruling on the pleadings, Respondent hereby moves the Commission to confirm that (i) 

Section 12(j) of the Exchange Act contains the specific phrase “on the record” and (ii) cross-

examination is mandated by a chain of statutes of 5 U.S. Code § 554 (a) and (c) as well as 5 

U.S. Code § 556 (a) and (d), as a matter of law.  

The OIP’s Paragraph 11 asserts the following regarding Section 12(j) while omitting 

the specific phrase “on the record”:  

“Section 12(j) allows the Commission to deny, suspend the effective date of, suspend 
for a period not to exceed 12 months, or revoke the registration of a security if, after notice 
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and opportunity for hearing, the Commission finds the issuer has failed to comply with the 
Exchange Act or its rules.” 

 
However, the relevant text of Section 12 (j) in the statute reads as follows:  

“The Commission is authorized, by order, as it deems necessary or appropriate for the 
protection of investors to deny, to suspend the effective date of, to suspend for a period not 
exceeding twelve months, or to revoke the registration of a security, if the Commission finds, 
on the record after notice and opportunity for hearing, that the issuer, of such security has 
failed to comply with any provision of this chapter or the rules and regulations thereunder.” 
(15 U.S.C. § 78l(j)) (Emphases added).  
 

It is indisputable that in the OIP’s Paragraph 11, the key phrase relevant to these 

proceedings, “on the record” was missing. Respondent requests the Commission to confirm 

that these three words in the statute, “on the record” is contained in the text of Section 12(j) 

of the Exchange Act and codified to 15 U.S.C. § 78l(j) above. The concept “on the record” is 

so important that it triggers a chain of statutes related to a hearing “on the record” which will 

definitely lead to a mandated cross-examination in this precedent setting case. These statutes 

below speak for themselves. All emphases in bold are added.   

5 U.S. Code § 554 – Adjudications 
(a) This section applies, according to the provisions thereof, in every case of adjudication 
required by statute to be determined on the record after opportunity for an agency 
hearing,… 
(c) The agency shall give all interested parties opportunity for— 
(1) the submission and consideration of facts, arguments, offers of settlement, or proposals of 
adjustment when time, the nature of the proceeding, and the public interest permit; and 
(2) to the extent that the parties are unable so to determine a controversy by consent, hearing 
and decision on notice and in accordance with sections 556 and 557 of this title. 

  
 5 U.S. Code § 556 - Hearings; presiding employees; powers and duties; burden of 

proof; evidence; record as basis of decision 
 (a) This section applies, according to the provisions thereof, to hearings required 
by section 553 or 554 of this title to be conducted in accordance with this section. 
(d) Except as otherwise provided by statute, the proponent of a rule or order has the burden of 
proof. Any oral or documentary evidence may be received, but the agency as a matter of 
policy shall provide for the exclusion of irrelevant, immaterial, or unduly repetitious evidence. 
A sanction may not be imposed or rule or order issued except on consideration of the whole 
record or those parts thereof cited by a party and supported by and in accordance with the 
reliable, probative, and substantial evidence. The agency may, to the extent consistent with 
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the interests of justice and the policy of the underlying statutes administered by the agency, 
consider a violation of section 557(d) of this title sufficient grounds for a decision adverse to 
a party who has knowingly committed such violation or knowingly caused such violation to 
occur. A party is entitled to present his case or defense by oral or documentary evidence, 
to submit rebuttal evidence, and to conduct such cross-examination as may be required 
for a full and true disclosure of the facts. In rule making or determining claims for money 
or benefits or applications for initial licenses an agency may, when a party will not be 
prejudiced thereby, adopt procedures for the submission of all or part of the evidence in 
written form. 

  

The statutes “5 U.S. Code § 554 (a) and (c)” lead the hearing procedure to “5 U.S. 

Code § 556 (a) and (d)”, which specifies: 

A party is entitled to present his case or defense by oral or documentary 
evidence, to submit rebuttal evidence, and to conduct such cross-examination as may be 
required for a full and true disclosure of the facts (Emphasis added).  

 
It is indisputable that cross-examination can only be conducted orally at an in-person 

hearing. However, the Division of Enforcement (“Division”) has stated their disagreement 

with Respondent’s opinion through stating the following in an email dated November 29, 

2021, attached as Exhibit 4:  

“Fifth, in your November 27, 2021 email, you stated your reasons why you believe a 
hearing “on the record” must be an oral hearing. While an oral hearing is sometimes 
appropriate, we disagree that every proceeding must include an oral hearing. For example, 
Commission Rule of Practice 250 provides for resolving some cases via a motion for 
summary disposition, a practice which has been upheld by the D.C. Circuit in Kornman v. 
SEC, 592 F.3d 173, 181 (D.C. Cir. 2010).” 
 

However, the case Kornman v. SEC (D.C. Circuit) which the Division cited, failed to 

even consider 5 U.S. Code § 556 Section (d)  — likely because it was not raised by the 

parties — and therefore these opinions of Kornman v. SEC (D.C. Circuit) cannot be regarded 

as probative into the issue of whether the Statute permits an administrative summary 

disposition skipping over the procedure of in-person oral hearing for cross-examination. An 

empirical study of SEC summary disposition from its promulgation in 1995 through 2019, 

entitled “IS ADMINISTRATIVE SUMMARY JUDGMENT UNLAWFUL?”, authored by 
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Alexander Platt, published at Harvard Journal of Law & Public Policy, Vol.44, No.2, Spring 

2021, attached as Exhibit 6, demonstrates below the illegality of the SEC summary 

disposition for cases requiring a hearing “on the record” (APA in the quotes below refers to 

Administrative Procedure Act):  

The SEC and other agencies are using administrative summary judgment to impose 
sanctions on defendants in formal administrative adjudications without conducting any 
inperson, oral hearing. This practice is prohibited. The plain text of Section 556(d) of the 
APA, the legislative history of the provision, and the contemporaneous legal practice all 
indicate that Congress permitted agencies to skip over the in-person hearing only in a subset 
of formal adjudications—those involving “rule making or determining claims for money or 
benefits or applications for initial licenses”—and not those involving the imposition of 
“sanctions.” The judicial opinions that have upheld administrative summary judgment in 
sanctions cases are unpersuasive because they fail to confront this provision or its historical 
context. (p.328) 

 
The author also analyzed the case of Kornman v. SEC and concludes below that the 

D.C. Circuit decision cannot be regarded as probative.  

 
In Kornman v. SEC, the D.C. Circuit upheld the SEC’s use of summary disposition in 

an enforcement action brought under Investment Advisers Act § 203(f) that imposed a 
collateral bar—that is, a license revocation. As discussed above, the APA’s plain text and 
well-established precedents require that the hearing in such an action (required by statute to 
be “on the record”) comply with the APA’s rules governing formal adjudication, including 
Section 556(d).In fact, the Supreme Court had specifically recognized that an action brought 
by the SEC under Investment Advisers Act § 203(f) was “clearly ‘a case of adjudication’ 
within 5 U.S.C. § 554”— thus triggering the APA’s formal adjudication rules, including 
Section 556. As shown above, Section 556(d) plainly entitles the respondent in such an 
action an absolute right to an oral hearing…(p.292).(Emphasis added).  

Thus, in Kornman, the D.C. Circuit failed to consider the APA or Section 556(d) 
specifically and relied mainly on legally inapposite cases. The only case it relied on that was 
on the right legal point turned on a pure policy analysis that similarly failed to consider the 
text or history of the operative statute. (p.295). 

 

The Division and Respondent discussed the procedure related to the hearing “on the 

record” and summary disposition, but could not reach an agreement, via email 
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communications from November 18 , 2021 through December 1, 2021, attached as Exhibit 1, 

2, 3, 4 and 5.   

For the reasons set forth above, Respondent respectfully requests that the Commission 

confirms that (i) Section 12(j) of the Exchange Act contains the specific phrase “on the 

record” and (ii) cross-examination is mandated by a chain of statutes of 5 U.S. Code § 554 (a) 

and (c) as well as 5 U.S. Code § 556 (a) and (d), as a matter of law.  

 

 
Dated: December 16, 2021 
 
 

                                                              Respectfully submitted, 

 

            

                                                                                   By /s/ Marian Orr 

                                                     Marian Orr 

       CEO, American CryptoFed DAO LLC 

                                                                     1607 Capitol Ave Ste 327 

                                                                                     Cheyenne, WY. 82001  
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CERTIFICATE OF SERVICE 

 

I hereby certify that a true copy of this Motion was filed by eFAP and was served on the 

following on this 16th day of December 2021, in the manner indicated below: 

 

By Email: 

Christopher Bruckmann, Trial Counsel 

Division of Enforcement – Trial Unit 

U.S. Securities and Exchange Commission 

100 F Street, N.E. 

Washington, D.C. 20549-5949 

202-551-5986 

bruckmannc@sec.gov 

 

                                                                   By /s/ Marian Orr 

                                                         Marian Orr 

    CEO, American CryptoFed DAO LLC 

                                                                        1607 Capitol Ave Ste 327 

                                                                                       Cheyenne, WY. 82001 
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