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August 4, 2022 

Via Electronic Email 

 

Justin Dobbie, Acting Office Chief,  
Office of Finance, Division of Corporation Finance 
U.S. Securities and Exchange Commission 
100 F Street, N.E., Washington, D.C. 20549 
Phone (202) 551-3469, dobbiej@sec.gov 
 

CC: 
Christopher M. Bruckmann, Division of Enforcement, bruckmannc@sec.gov 
Christopher Carney, Division of Enforcement, CarneyC@sec.gov 
Martin Zerwitz, Division of Enforcement, ZerwitzM@sec.gov 
Michael Baker, Division of Enforcement, BakerMic@sec.gov 
John Lucas, Division of Enforcement, LucasJ@sec.gov 
 

Re: American CryptoFed DAO LLC’s Fair Notice Affirmative Defense 
Form 10 File No.: 000-56339 and Form S-1 File No.: 333-259603   
 

Dear Mr. Dobbie, 

 

 Thank you for your secure email yesterday stating the following.  

We have received your two emails dated July 22, 2022 and your email dated August 1, 
2022.  In our letters dated October 8, 2021 regarding the registration statements on Forms 10 and 
S-1, we communicated that each such filing failed to comply with the requirements of the 
Securities Act of 1933, the Securities Exchange Act of 1934, the related rules and regulations, 
and the requirements of the forms, as applicable.  We note that you did not file a substantive 
amendment in either instance to correct the deficiencies. 

We remind you that the company and its management are responsible for the accuracy 
and adequacy of their disclosures, notwithstanding any review, comments, action or absence of 
action by the staff.  To the extent that you are requesting guidance on the legal, accounting and 
disclosure requirements of Form 10 for the registration of a class or classes of securities and 
Form S-1 for a registered public offering of securities, in each case as applicable to American 
CryptoFed, please consult with your legal and accounting advisors. 

 
I 

October 8, 2021 Letters from the Division of Corporation Finance 
& American CryptoFed DAO’s October 12, 2021 Response 

 

On October 12, 2021, American CryptoFed had already responded to the two October 8, 

2021 letters sent to us by Ms. Erin Purnell, Acting Legal Branch Chief of the Division of 
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Corporation Finance. Please see Exhibit 7 of my July 22, 2022 letter on Form 10 as well as 

Exhibit 8 of my July 22, 2022 letter on Form S-1. For your convenience, I’ve also attached the 

October 12, 2021 Letter to this email communication.  In this October 12, 2021 Letter, after 

addressing and rebutting point by point all the so called “deficiencies” raised by Ms. Purnell, we 

concluded the following at page 7-8:  

 

Ms. Purnell failed to identify and specify one single item of important information, which 
does exist, but we did not disclose. Ms. Purnell concluded our Form 10 filing has “deficiencies” 
by asking us to provide information which does not exist… 

From the perspective of disclosing all existing material and substantial information, 
CryptoFed has met the disclosure requirements. If we are asked to disclose information which 
does not exist and will never exist, it is highly possible that the Securities Laws were not 
designed for the CryptoFed monetary system and should not apply to CryptoFed… 

If SEC identifies any material and substantial information which does exist, but we have 
failed to disclose, please do not hesitate to let us know exactly what it is. We fully intend to 
comply with the SEC’s requirements. What we are unable to do is to disclose information to the 
SEC and the general public, which does not exist and will never exist. 
 

 As I emphasized to you in my two July 22, 2022 letters, Ms. Purnell never responded to 

our October 12, 2021 Letter.  

Mr. Dobbie, the same issue remains unanswered.  Can you respond to our October 12, 

2021 Letter so that American CryptoFed clearly understand how to disclose information which 

does not exist and will never exist, given that in your reply yesterday, you emphasized that by 

Ms. Purnell’s October 8, 2022 letter, “we communicated that each such filing failed to comply 

with the requirements of the Securities Act of 1933, the Securities Exchange Act of 1934, the 

related rules and regulations, and the requirements of the forms, as applicable”?  

 

II 
Supreme Court Opinions in F.C.C. v. Fox Television Stations, Inc 

 
We are requesting from you answers and clear guidance pursuant to the Supreme Court’s 

opinions in F.C.C. v. Fox Television Stations, Inc., 567 U.S. 239, 253 (2012) (emphasis added):  

 

A fundamental principle in our legal system is that laws which regulate persons or 
entities must give fair notice of conduct that is forbidden or required. See Connally v. General 
Constr. Co., 269 U. S. 385, 391 (1926) (“[A] statute which either forbids or requires the doing of 
an act in terms so vague that men of common intelligence must necessarily guess at its meaning 
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and differ as to its application, violates the first essential of due process of law”); Papachristou v. 
Jacksonville, 405 U. S. 156, 162 (1972) (“Living under a rule of law entails various suppositions, 
one of which is that ‘[all persons] are entitled to be informed as to what the State commands 
or forbids’ ” (quoting Lanzetta v. New Jersey, 306 U. S. 451, 453 (1939); alteration in original)). 
This requirement of clarity in regulation is essential to the protections provided by the Due 
Process Clause of the Fifth Amendment. See United States v. Williams, 553 U. S. 285, 304 
(2008). It requires the invalidation of laws that are impermissibly vague. A conviction or 
punishment fails to comply with due process if the statute or regulation under which it is 
obtained “fails to provide a person of ordinary intelligence fair notice of what is prohibited, or 
is so standardless that it authorizes or encourages seriously discriminatory enforcement.” Ibid. 
As this Court has explained, a regulation is not vague because it may at times be difficult to 
prove an incriminating fact but rather because it is unclear as to what fact must be proved. See id., 
at 306.  
      Even when speech is not at issue, the void for vagueness doctrine addresses at least two 
connected but discrete due process concerns: first, that regulated parties should know what is 
required of them so they may act accordingly; second, precision and guidance are 
necessary so that those enforcing the law do not act in an arbitrary or discriminatory way. 
See Grayned v. City of Rockford, 408 U. S. 104, 108– 109 (1972). When speech is involved, 
rigorous adherence to those requirements is necessary to ensure that ambiguity does not chill 
protected speech.  

 We belong to the group of “men of common intelligence” and “a person of ordinary 

intelligence” to whom your Division of Corporation Finance is required by the Supreme Court’s 

opinions above to provide the necessary “precision and guidance”. If you cannot do so, you 

should clearly let us know that the SEC’s Form 10 and Form S-1 do not apply to American 

CryptoFed pursuant to “the void for vagueness doctrine” held by the Supreme Court in F.C.C. v. 

Fox Television Stations, Inc.    

 

III 
Sophisticated Lawyers’ Opinions  

 
Neither is it possible for “a person of ordinary intelligence” like American CryptoFed to 

know how to disclose information which does not exist and will never exist, nor do sophisticated 

cryptocurrency lawyers know. The quote below is from an article authored by two attorneys, 

Daniel L. McAvoy and Stephen A. Rutenberg of Polsinelli PC, which was published in the 

National Law Review, Volume XI, Number 327, on Tuesday, November 23, 2021 and was 

entitled “DAOsing Rods and the Power of Enforcement Prediction”. The two authors’ opinion 

below, which was also included as Exhibit 2 at page 5 in my July 22, 2022 letter to you 
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regarding the Form 10 filing, echoes American CryptoFed’s view in analyzing the SEC’s action 

against American CryptoFed.  

https://www.natlawreview.com/article/daosing-rods-and-power-enforcement-prediction 

 

On November 10, 2021 the US Securities and Exchange Commission (the SEC) 
announced that it had halted the first ever attempt to register digital tokens issued by a 
decentralized autonomous organization (DAO) under the US federal securities laws. 
American CryptoFed – also the first DAO to take advantage of Wyoming’s new “DAO 
Law” that attempts to give DAOs legal status – filed Form 10 and subsequently filed a Form S-1 
in an effort to register its digitals assets in the form of two coins designed to operate in tandem 
issued under the names Locke and Ducat.  

In the SEC’s announcement, they alleged that the registration statement filed by 
American CryptoFed contained a number of deficiencies, including purportedly misleading 
statements such as claims that the tokens were not intended to be securities and may be 
distributed on the form of registration statement used for registration of securities under an 
employee benefit plan. Perhaps just as importantly, the registration statement failed to provide 
substantive information about the issuer as is required to be disclosed in the form, such as 
information regarding its business, management, and financial condition. One telling example 
of the deficient information concerns the issuer’s ownership structure, which a pure DAO 
would be unable to produce by its very nature of being a DAO.  

A DAO is an organization encoded as a transparent computer program, controlled by the 
organization members and not by a central corporate entity, often through a governance token 
utilized on a blockchain....  

This highlights several issues with being able to register DAO-issued tokens under the 
current regulatory framework. The SEC disclosure forms rightly require financial statements and 
business information regarding the issuer. That said, a DAO is not really an entity. There often is 
a supporting entity in place alongside a DAO, and in some instances an organization that isn’t 
really decentralized may be mislabeled as a DAO, but the DAO itself in almost all 
circumstances would not be able to produce financial statements prepared in accordance 
with generally accepted accounting principles. If the DAO does not have a definable 
business and truly is decentralized, then there may not be a management structure for 
which information can be provided. Further, depending on the circumstances, the financial 
condition of a DAO may be of limited relevance to holders of the tokens, particularly if there 
truly is a level of decentralization that would allow the project to move forward even if the 
‘entity’ sponsoring the token were to collapse (or the financial statements of the issuer could be 
looking at the wrong thing if the treasury of the DAO is not housed in that entity). Simply put, 
this action implies that it will be difficult if not impossible for a true DAO to register its 
tokens under the current regulatory framework, even if it sets itself up in a way to attempt 
robust compliance. (All emphases in bold are added.)  
 

 When your Division of Corporation Finance and Mr. Bruckmann (including lawyers at 

his team) at the Division of Enforcement applied the securities related laws and regulations to 

American CryptoFed’s case, the securities related laws and regulations are “so standardless that 
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it authorizes or encourages seriously discriminatory enforcement.”  Your statement (“the 

withdrawal of the registration statement does not mean that the staff agrees with your assertion in 

the withdrawal request that the Locke token and Ducat token are not securities”) contradicts Mr. 

Bruckmann’s statement (“you choose to register these tokens as securities by filing with the 

Commission a Form 10 which stated on the cover page that the Locke and Ducat tokens were 

“Securities to be registered pursuant to Section 12(g) of the Act”). We followed Mr. 

Bruckmann’s statement and withdrew the Form 10. However, you still insisted that “the 

withdrawal of the registration statement does not mean that the staff agrees with your assertion in 

the withdrawal request that the Locke token and Ducat token are not securities”. By your 

statement, you created confusion rather than the necessary “precision and guidance” required by 

the Supreme Court’s opinions in F.C.C. v. Fox Television Stations, Inc. Therefore, even 

sophisticated lawyers of the Divisions of Corporation Finance and Enforcement lack the fair 

notice from the securities related laws and regulations as to how to apply them to the American 

CryptoFed.  

 

IV 
Willful Ongoing Violation of the Supreme Court’s Opinions 

in F.C.C. v. Fox Television Stations, Inc. 
 

As I stated to you, Mr. Bruckmann and others cc’d in my previous letter, as of today, 

American CryptoFed already has more than enough evidence to allege, assert, and attest that the 

Commission and its Divisions of Corporation Finance and Enforcement in particular,  i) have 

failed to provide fair notice, by refusing multiple requests from American CryptoFed for a 

Howey Test Analysis, as to whether American CryptoFed’s business model is prohibited or not, 

and ii) have failed to provide fair notice of “precision and guidance” as to how American 

CryptoFed can file proper forms with the Commission, including but not limited to Form 10 and 

Form S-1(when the requested information by the Form 10 and S-1 does not exist and never shall 

exist within the American CryptoFed DAO’s structure), in order to complete a required 

registration statement for compliance purposes.  If Form 10 and Form S-1 are Not the proper 

forms, you must provide a proper mechanism so that American CryptoFed can complete the 

initial registration statements and furnish information for ongoing disclosures.   
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To the extent that you stated the following in your email to me yesterday, my 

understanding is that by your response, you either refused to comply with the Supreme Court’s 

Opinions in F.C.C. v. Fox Television Stations, Inc. or you lack the fair notice from the securities 

related laws and regulations as to what you should tell us how to disclose information which 

does not exist and will never exist.  

 

To the extent that you are requesting guidance on the legal, accounting and disclosure 
requirements of Form 10 for the registration of a class or classes of securities and Form S-1 for a 
registered public offering of securities, in each case as applicable to American CryptoFed, please 
consult with your legal and accounting advisors. 

 
Mr. Dobbie, please let me know  

i) whether my understanding is correct,  

ii) whether you will provide American CryptoFed with a Howey Test Analysis, 

given that you emphasized “the withdrawal of the registration statement does not 

mean that the staff agrees with your assertion in the withdrawal request that the 

Locke token and Ducat token are not securities”, and  

iii) whether you will provide a proper mechanism so that American CryptoFed can 

complete the initial registration statements and furnish information for ongoing disclosures, 

when the requested information by the Form 10 and S-1 does not exist and never shall exist 

within the American CryptoFed DAO’s structure.  

 

I look forward to your written response. 

 

Sincerely, 

 

 

/s/ Scott Moeller  
Scott Moeller  
President, American CryptoFed DAO 
scott.moeller@americancryptofed.org 
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