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SECURITIES AND EXCHANGE COMMISSION 

 

SECURITIES EXCHANGE ACT OF 1934  

Release No. 93551 / November 10, 2021  

 

ADMINISTRATIVE PROCEEDING  

File No. 3-20650 

 

In the Matter of 

American CryptoFed DAO LLC, 

Respondent. 

RESPONDENT AMERICAN 

CRYPTOFED DAO LLC’S MOTION 

FOR MORE DEFINITE STATEMENT 

NO.2 

 

Pursuant to Rule 220 (d), Respondent American CryptoFed DAO LLC (“American 

CryptoFed” or “Respondent”) requests the Division of Enforcement (“Division”) to provide a 

more definite statement to the allegations set forth in Paragraph 1 of its Order Instituting 

Administrative Proceedings and Notice of Hearing Pursuant to Section 12(j) of the Securities 

Exchange Act of 1934 (“OIP”), because Paragraph 1 contains ambiguities that prevent 

Respondent from correctly understanding the statement and accurately answering the 

statement. Exhibits cited in this motion are the Exhibits attached to Respondent’s 

Answer to the OIP.  

In Paragraph 1 of the OIP, the Division alleges that American CryptoFed “is the 

successor entity to American CryptoFed, Inc.” However, American CryptoFed, Inc. is a 

conventional organization, which legally requires a hierarchical and centralized structure. In 
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contrast, American CryptoFed DAO LLC is established pursuant to Wyoming Decentralized 

Autonomous Organization Supplement (“Wyoming DAO Law”), attached to the Answer as 

Exhibit C, which legally allows Respondent to design a Decentralized Autonomous 

Organization (“DAO”) whose organizational structure is completely different from the 

conventional American CryptoFed, Inc..  Pursuant to Wyoming DAO Law (Exhibit C, 

Section 17-31-104, p. 4), Respondent’s Articles of Organization filed as Exhibit 3 to the 

Form 10, attached to the Answer as Exhibit D, is statutorily required to include the following 

notice:    

 

NOTICE OF RESTRICTIONS ON DUTIES AND TRANSFERS 

The rights of members in a decentralized autonomous organization may differ 

materially from the rights of members in other limited liability companies. The Wyoming 

Decentralized Autonomous Organization Supplement, underlying smart contracts, articles of 

organization and operating agreement, if applicable, of a decentralized autonomous 

organization may define, reduce or eliminate fiduciary duties and may restrict transfer of 

ownership interests, withdrawal or resignation from the decentralized autonomous 

organization, return of capital contributions and dissolution of the decentralized autonomous 

organization. (Exhibit C, Section 17-31-104, p. 4; Exhibit D, Section VI, p.1).  

 

As a result, American CryptoFed DAO Constitution (equivalent to operating 

agreement) is able to design an organizational structure as described below:  

“As the founding organization, MShift, Inc. (MShift) is the sole member of 

CryptoFed whose powers and rights will completely and irreversibly become delegated to 

Locke token holders as defined in this Constitution. The delegation of powers and rights will 

become automatically effective immediately after the U.S. Securities and Exchange 

Commission (SEC) declares the effectiveness of CryptoFed’s Form S-1 filing for Locke and 

Ducat token registration. For compliance purposes, MShift will discuss with the SEC and 
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incorporate their comments in future revisions to this Constitution until they declare 

CryptoFed’s Form S-1 filing effective.” (Exhibit B, Section 4.1, p. 3). 

 “There is no hierarchy, such as an executive branch, a board of directors, or an 

advisory board, at CryptoFed. CryptoFed will be decentralized to the extent that a CEO is no 

longer needed within three years. For the time being, the current CEO is a symbolic position 

to communicate with regulators together with MShift because regulators, such as the SEC, or 

other agencies, may require contact people and the founding company to be responsible for 

document filing.” (Exhibit B, Section 4.4, p. 3-4).  

Except current Respondent’s CEO Marian Orr, MShift’s CEO Scott Moeller and 

MShift’s COO Xiaomeng Zhou whose information has been disclosed in Form 10 filing as 

required, by the design of American CryptoFed’s organization structure, other executive 

officers, board directors and their related information do not and will not exist.  

Given that the Form 10 requires the information of executive officers and board 

directors which does not and will not exist, if the Division mischaracterizes American 

CryptoFed DAO as a conventional organization which legally requires a hierarchical and 

centralized structure, the Division may not be able to recognize the decentralized and the 

autonomous nature of American CryptoFed DAO.  

If the Division correctly understands American CryptoFed DAO as a decentralized 

autonomous organization designed pursuant to Wyoming DAO Law, the Division may be 

able to recognize that certain Form 10 requirements may not be applicable to American 

CryptoFed DAO, and may be open to a scenario which will trigger statute 15 U.S. Code § 78l 

(c) and (h) below, mandating a new framework and exemptions. All emphases in bold are 

added. 

  

(c) Additional or alternative information 
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If in the judgment of the Commission any information required under subsection (b) is 

inapplicable to any specified class or classes of issuers, the Commission shall require in 

lieu thereof the submission of such other information of comparable character as it may deem 

applicable to such class of issuers.  

(h) Exemption by rules and regulations from certain provisions of section 

The Commission may by rules and regulations, or upon application of an interested person, 

by order, after notice and opportunity for hearing, exempt in whole or in part any 

issuer or class of issuers from the provisions of subsection (g) of this section or from 

section 78m, 78n, or 78o(d) of this title or may exempt from section 78p of this title any 

officer, director, or beneficial owner of securities of any issuer, any security of which is 

required to be registered pursuant to subsection (g) hereof, upon such terms and 

conditions and for such period as it deems necessary or appropriate, if the Commission finds, 

by reason of the number of public investors, amount of trading interest in the securities, the 

nature and extent of the activities of the issuer, income or assets of the issuer, or otherwise, 

that such action is not inconsistent with the public interest or the protection of investors. The 

Commission may, for the purposes of any of the above-mentioned sections or 

subsections of this chapter, classify issuers and prescribe requirements appropriate for 

each such class. 

 

The quote below is from a recent article authored by two attorneys, Daniel L. 

McAvoy and Stephen A. Rutenberg of Polsinelli PC, and published in the National Law 

Review, Volume XI, Number 327, Tuesday, November 23, 2021, entitled “DAOsing Rods 

and the Power of Enforcement Prediction”.  The two authors’ opinion echoes Respondent’s 

view. All emphases in bold are added.   

 

  “A DAO is an organization encoded as a transparent computer program, controlled by 

the organization members and not by a central corporate entity, often through a 

governance token utilized on a blockchain.” (Exhibit O, p.1) 

“This highlights several issues with being able to register DAO-issued tokens 

under the current regulatory framework. The SEC disclosure forms rightly require 
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financial statements and business information regarding the issuer. That said, a DAO is not 

really an entity. There often is a supporting entity in place alongside a DAO, and in some 

instances an organization that isn’t really decentralized may be mislabeled as a DAO, but the 

DAO itself in almost all circumstances would not be able to produce financial 

statements prepared in accordance with generally accepted accounting principles. If the 

DAO does not have a definable business and truly is decentralized, then there may not 

be a management structure for which information can be provided. Further, depending 

on the circumstances, the financial condition of a DAO may be of limited relevance to 

holders of the tokens, particularly if there truly is a level of decentralization that would allow 

the project to move forward even if the ‘entity’ sponsoring the token were to collapse (or the 

financial statements of the issuer could be looking at the wrong thing if the treasury of the 

DAO is not housed in that entity). Simply put, this action implies that it will be difficult if 

not impossible for a true DAO to register its tokens under the current regulatory 

framework, even if it sets itself up in a way to attempt robust compliance.” (Exhibit O, 

p.1-2) 

“Maybe the SEC should also consider a framework under which a DAO or a 

supporting organization of a DAO can register securities, particularly as the discussion 

regarding regulation of stablecoins and DeFi starts to heat up.” (Exhibit O, p.3) 

 

By alleging that American CryptoFed “is the successor entity to American CryptoFed, 

Inc.”, the Division creates an ambiguity regarding the meaning of the allegation. It is 

impossible for Respondent to know whether the Division’s allegation targets a hierarchical 

and centralized American CryptoFed Inc. or a decentralized autonomous American 

CryptoFed DAO. This ambiguity prevents Respondent from correctly understanding and 

reasonably addressing the allegation. Thus, a more definite statement is necessary.  
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Dated: December 3, 2021 

 

                                                Respectfully submitted, 

 

            

                                                                  By /s/ Marian Orr 

                                    Marian Orr 

         CEO, American CryptoFed DAO LLC 

                                                    1607 Capitol Ave Ste 327 

                                                                             Cheyenne, WY. 82001 
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CERTIFICATE OF SERVICE 

 

I hereby certify that a true copy of this Motion was filed by eFAP and was served on the 

following on December 3, 2021, in the manner indicated below: 

 

By Email: 

Christopher Bruckmann, Trial Counsel 

Division of Enforcement – Trial Unit 

U.S. Securities and Exchange Commission 

100 F Street, N.E. 

Washington, D.C. 20549-5949 

202-551-5986 

bruckmannc@sec.gov 

 

                                                   By /s/ Marian Orr 

                                        Marian Orr 

 CEO, American CryptoFed DAO LLC 

                                                        1607 Capitol Ave Ste 327 

                                                             Cheyenne, WY. 82001 
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