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Electronic signature regulation in Australia 

 
The exponentially increasing advancements in technology around the world have paved the way for 
people and businesses to look for faster and more efficient ways to produce and achieve greater 
outcomes both for themselves and for their clients. One of the most profound areas of improvement in 
this respect is the introduction of electronic signatures (e-signatures). 

 
Legality of E-Signatures in Australia 

 
In Australia, electronic signatures are recognized as a legally valid way to execute various documents. 
The legal landscape of e-signatures largely comprises of federal and state legislation, consisting of the 
Electronic Transactions Act 1999 (Cth) (ETA) and its implementing regulations, the Electronic 
Transactions Regulations 2000 (Cth) at the federal level, alongside various state and territory 
legislation which generally mirror the provisions of the ETA. The common law position with regards to 
e-signatures must also be considered in conjunction with the ETA. 

 
Whilst slight differences exist amongst each state and territory legislation, there are broadly three 
criteria that must be satisfied for an electronic signature to be recognized as legally enforceable and 
admissible: 

 
1. Identity / Intention: The method of electronic signing used should easily enable the signatory 

to be clearly identified and the recipient to confirm the signatory’s intention to be bound by the 
contents of the document; 

 
2. Reliability: The method of electronic signing used must be as reliable as appropriate for the 

purpose for which the electronic communication was generated or communicated (i.e. a 
password is required before the relevant software enables the signatory to electronically insert 
their signature), or is proven to identify the person and indicate their intention; 

 
3. Consent: The recipient to the signed document gives clear consent to the document being 

electronically signed. If the signature is required to be given to a Commonwealth entity, there 
may be additional information technology requirements imposed for the electronic signature to 
be legally valid. 

 
It is also important to note that section 126 of the Corporations Act 2001 (Cth) (Corporations Act) has 
been permanently amended by the Corporations Amendment (Meetings and Documents) Act 2022 to 
enable companies from 23 February 2022 to (amongst other things) execute various documents 
(including deeds) electronically. Further, separate state and territory legislation exists to govern e- 
signatures and electronic witnessing via audio-visual links of affidavits, wills and other legal 
documents. These can be located in each state and territory’s Oaths and Affirmations Acts. 

 
What documents can / cannot be electronically signed? 

 
The below table summarises the current position with respect to commonly used documents and 
whether it is permissible at law for them to be electronically signed: 

 

 
Document 

 
Can the document be electronically signed? 

 
Correspondence (letters, 
memoranda of understanding, 
emails) 

 
Yes 

 
Wills and Advance Care 
Directives 

 
Permitted in some states (i.e. VIC) – refer to relevant state and 
territory rules 
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Contracts 

 
Yes – note the usual formalities of a contract must also be 
fulfilled. 

 

 
Deeds 

 
Individuals – only in NSW, VIC and QLD. Where deeds cannot 
be executed using e-signatures, determine if the ‘deed’ can 
fulfil the formalities of a contract and whether it can be 
redrafted in the form of a contract rather than a deed – if so, 
consider converting the deed to a contract so that e-signatures 
can be used. 

 
Companies governed by the Corporations Act – yes 

 
Affidavits and statutory 
declarations 

 
Permitted in some states (i.e. VIC and QLD) – refer to relevant 
state and territory rules 

 
Powers of Attorney 

 
Permitted in some states (i.e. VIC) – refer to relevant state and 
territory rules 

 
Land titles documents 
requiring registration 

 
Only where permitted by the relevant state and territory 
legislation and Land Titles Registry requirements (i.e. in QLD 
and VIC, mortgages that are to be lodged via PEXA can be in 
electronic form and signed electronically) 

 
State Revenue Forms 

 
Generally no, but check individual state and territory 
requirements. 

 
Documents signed on behalf 
of companies pursuant to the 
Corporations Act 

 
Yes 

 
Company electronic signing of 
minutes 

 
Yes 

 
Healthcare documents 
(patient forms, medical 
records, staffing records) 

 
Yes 

 
Insurance documents (i.e. 
policies) 

 
Yes 

 

Considerations when using e-signatures across various industries 
 

4. Before delving into the key roles that e-signatures play amongst various sectors, the following 
general considerations should be at the forefront when contemplating the use of e-signatures to 
execute any document: 

 
(a) parties to a transaction or document should engage in consultation as early as possible to 

confirm that all parties consent to e-signatures being used as a method of execution, and 
clarify the platforms / software that will be used to electronically sign the documents; 

 
(b) secure systems and software should be adopted by individuals and corporations to 

electronically sign documents. In particular, where possible, inbuilt identification 
verification should be a necessary inclusion to minimize the risk of fraud; 

 
(c) where parties are uncertain whether it is permissible at law for their signature to be 

electronically affixed to a document or transaction, regardless of the level of risk involved, 
it is considered best practice to obtain legal advice. 
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Real Estate industry 

 
5. The benefits of e-signatures for real estate agents and their clients can be significant, in 

particular enabling a more efficient and cost-effective way to settle property deals and 
transactions rather than through the use of ‘wet signatures’ and physical instruments. 

 
6. Parties must ensure that the property instrument that is to be registered with the titles office in 

the relevant jurisdiction complies with the requirements regarding the use of electronic 
signatures. In the event that parties are uncertain whether these documents can be 
electronically signed, the safest course of action to adopt is to register the property documents 
with ‘wet ink’ signatures. 

 
7. Where e-signatures through the relevant state or territory electronic lodgment network are 

unavailable and parties are unable to provide ‘wet ink’ signatures at the relevant time, consider 
entering into an electronically signed agreement which creates a commitment from the 
counterparty to sign the property document with ‘wet ink’ signatures at the earliest reasonable 
opportunity. However, regard must be had to state and territory statutory time limits regarding 
the lodgment of property instruments. 

 
Government industry 

 
8. As noted previously, if a signature is required to be given to a Commonwealth entity, or to a 

person acting on behalf of a Commonwealth entity, and the entity requires that the method used 
to identify the person and to indicate the person’s intention in respect of the information 
communicated be in accordance with particular information technology requirements, the 
entity’s requirements must be met. In the event that they are not, the electronic signature will 
not satify the requirements under s 10 of the ETA and thereby not be legally valid. 

 
9. Further, the use of e-signatures amongst and within government agencies can be extremely 

beneficial to improve the ability for documents to be executed in a safe and secure manner as it 
removes the risks of documents being lost, pages going missing from high risk documents and 
human errors occurring. Finally, procurement and HR documents within small and large 
government departments can also benefit from the use of e-signatures to streamline workflows 
as well as securely send and electronically execute documents and agreements whilst having a 
clear electronic trail of activity with respect to each document. 

 
Insurance industry 

 
10. The insurance sector is a document-heavy industry, having regard to lengthy nature of 

insurance policies as well as the various detailed rules and regulations that exist with respect to 
insurance documentation. Relevantly, physically executing, scanning and faxing through an 
extensive number of insurance documents can be an extremely timely and inefficient task. 
Rather than using ‘wet-signatures’, e-signatures can ensure both that documents are not 
misplaced or prone to human error and can increase overall mobility and efficiency in executing 
insurance documents for insurance carriers, brokers and customers. 

 
11. It is important through to consider whether additional risk measures should be adopted with 

respect to electronic identification, authorization and signatures for transactions or documents 
over a certain high value. In this respect, risk assessments should be conducted with respect to 
which documents require these additional safety measures to ensure risk minimisation. 

 
Banking and financial services industry 

 

12. The revolutionary landscape of e-signatures has definitely been welcomed by various banks 
and banking and financial firms across the world. In any event, having regard to the high level 
commercial value that is involved in banking and financial transactions, the following steps 
should be considered when contemplating the use of e-signatures: 

 

(a) review the document or transaction involved and determine whether the entity or 
individuals involved are legally able to sign the relevant document. In particular, evidence 
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of actual authority to execute documents on behalf of companies should be obtained 
where possible (i.e. identities of directors and secretaries are properly checked and 
confirmed via ASIC records). If parties are unsure at any stage, legal advice should be 
sought; 

 
(b) ensure company constitutions and other company documents o not prevent the electronic 

execution of any documents; 
 

(c) where various documents can be signed electronically, a policy should be implemented to 
clearly provide how and which documents can and cannot be electronically signed, and 
how clients are to be identified remotely when electronically signing documents; 

 
(d) ensure that the electronical signature software / application that is used is secure to 

prevent unauthorized use of electronic signatures; 
 

(e) ensure any electronically signed documents are safely stored and secured, should the 
need arise to draw upon them at a later stage. 

 
Healthcare industry 

 
13. There are various benefits for both patients, doctors, hospitals and clinics in adopting e- 

signatures and the completion of health records electronically into their workplace, including: 

 
(a) patient details and records (including admission information, doctor’s prescriptions, 

progress reports, discharge reports and medical insurance claims) being captured and 
securely stored in a timely manner; 

 
(b) a greater amount of time being dedicated towards patient care rather than completing 

physical paperwork, which ultimately increases the quality of patient care. 

 
Logistics and transport industry 

 
14. In the logistics and transport industries, there are various types of documents that need to be 

signed, including but not limited to contracts and bills of lading. The importance of minimizing 
time delays and costs for all parties involved in the distribution of products both nationwide and 
around the world cannot be underplayed. The adoption of e-signatures to close out product 
deals can ensure customer satisfaction is achieved whilst ensuring business deals can be 
completed in a timely, efficient and cost-effective manner. 

 
15. Where documents are electronically signed, copies of the electronically executed document 

should be stored securely. 

 
 
 

Authors note: The content of this article should be regarded general information and does not 
constitute legal advice. 
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