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Introduction 

Health care affordability is a pressing concern for New York workers and their employers. One of the 

biggest drivers of health care costs is hospital prices.  Traditionally, hospitals compete with one 

another on price and quality to attract consumers.  However, in recent years, hospital mergers and 

acquisitions have dramatically changed these market dynamics. Geographic hospital market 

consolidation has resulted in many areas of New York being dominated by a few large hospital 

systems that use their market power to unfairly dictate price and terms of contracts.  This dominance 

results in anti-competitive conduct where powerful hospital systems impose restrictive contract 

provisions with insurers and third-party administrators that unnecessarily and unustifiably increase 

prices.  

 

New York’s market bears this out. In a 2018 NYS Health Foundation Report,  “Empowering New 

York Consumers In An Era of Hospital Consolidation,” it found that, “[t]he 12 largest systems now 

control half of all the acute care hospitals in New York and 70 percent of the inpatient acute care 

beds. Four mega-systems – New York-Presbyterian, Northwell Health, NYU Hospitals Center and 

Mount Sinai Health System – have accumulated multiple hospitals and a combined total of $14.2 

billion in net assets, giving them significant economic power and ability to shape the health system.”1  

 

A Broad Union and Community Coalition Supports HEAL 

The Coalition for Affordable Hospitals convened in 2021 to address this issue. It includes SEIU 

32BJ, AFCSME DC 37, the United Federation of Teachers, PSC CUNY, PEF, UAW District 9A, 

Hotel Trades Council, Unite Here Local 100, Actors’ Equity, Patient Rights Advocate.org, UFCW 

Local 1500, AFM Local 802, UFCW Local 342, the New York State Council of Churches, and 

RWDSU Local 338. 32BJ and the Coalition for Affordable Hospitals strongly support the passage of 

HEAL (S.7199/A.8169) this legislative session. 

 

The problem the HEAL seeks to address 

New York has seen health systems increase their market power by acquiring independent hospitals, 

physician practices, and other types of health care providers. This concentration reduces access, 

choice, and quality and further insulates them from competition. Dominant hospital systems use their 

market power to leverage higher prices for services at the expense of New York workers and their 

families. Hospitals with significant market share have greater leverage to negotiate higher prices 

from self-funded plans, third-party adminstrators, and health insurers (“payors”), and this allows 

them the ability to charge higher prices for medical services.   

 

Millions of New Yorkers are in self-insured plans through their employers or unions. Generally, 

these self-insured plans pay a fixed rate to a third-party administrator to negotiate network contracts 

with hospital systems that set the amounts that will be paid for each service (“negotiated rates”). 

                                                 
1
 empowering-new-york-consumers-era-of-hospital-consolidaiton-full-report.pdf (nyshealthfoundation.org 

https://nyshealthfoundation.org/wp-content/uploads/2018/05/empowering-new-york-consumers-era-of-hospital-consolidaiton-full-report.pdf
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According to a 2020 Kaiser Family Foundation analysis, 67% of U.S. employees with employer-

sponsored health insurance are in self-insured plans (up from 61% the year before). Most businesses 

with 200 or more employees are self-insured, with 84% of covered workers at these businesses 

enrolled in self-insured health plans.2   

 

The self-insured plans pay claims at the negotiated rates and pursuant to the contract terms set forth 

in the contract between the hospital system and the third-party administrators.  There is limited to no 

visibility of the contract terms to the self-insured plan. The result is self-insured plans being required 

to pay claims and accept contract terms they did not negotiate as part of their relationship with the 

third-party administrator. 

 

Why passing HEAL is important to the union coalition 

New York labor unions and other self-insured plans provide health coverage to millions of New York 

workers and their families.  Increased costs for hospital procedures use scarce resources of the 

members’ benefit fund.  Many unions’ benefit funds are able to fund coverage for both workers and 

their families.  The skyrocketing cost of hospital services means that pay raises and other worker 

benefits must be sacrificed.  In effect, high hospital prices are taking money from the pockets of low 

and middle wage workers.  

 

How HEAL helps lower health care costs  
HEAL would prohibit certain anti-competitive contract provisions and provide transparency to 

consumers. The bill does this by prohibiting hospitals from requiring certain provisions to be 

included in contracts with payors.  Specifically, the bill:  

 

 Prohibits clauses that require payors to include all providers of a provider system, including 

medical practice groups and affiliated facilities, in a network. This allows the insurer or third-

party administrator the ability to  contract only with higher quality providers.  For example, 

some hospital systems have required payors to include low performing hospitals as a 

condition of including the better performing hospitals or they have increased prices of a 

hospital upon an acquisition when there is no increase in quality.  

 

 Prohibits clauses that restrict the ability of a payor to utilize a tiered network benefit plan.  

This provision would provide payors with flexibility to create different categories of 

providers based on value. For example, when the 32BJ Health Fund created a preferred 

network, it had to overcome the opposition of one health system that objected to participating 

in a network that differentiated between preferred and non-preferred providers unless it was 

on the preferred list.   The Fund had found that the hospital in question had some of the 

highest prices in the city and did not demonstrate any better quality or health outcomes.  

 

 Prohibits clauses that restrict payors from using benefit designs to encourage members to 

seek services from higher-value health care providers. Currently, hospital systems can have 

contract language that requires them to be included in any program created by a self-insured 

plan. For the 32BJ Health Fund, one hospital system contract would have required the Fund 

                                                 
2
https://www.healthaffairs.org/do/10.1377/forefront.20210811.56839/#:~:text=The%202020%20Kaiser%20Family

%20Foundation,cost%20of%20employee%20health%20care 

 

https://www.healthaffairs.org/do/10.1377/forefront.20210811.56839/#:~:text=The%202020%20Kaiser%20Family%20Foundation,cost%20of%20employee%20health%20care
https://www.healthaffairs.org/do/10.1377/forefront.20210811.56839/#:~:text=The%202020%20Kaiser%20Family%20Foundation,cost%20of%20employee%20health%20care
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to include the hospital in its Maternity program or that the Fund disband the program in its 

current form, despite the fact that the hospital did not apply for the program at inception.3 

 

 Prohibits  “most-favored-nation” provisions in contracts.  These clauses prohibit payors from 

negotiating more favorable rates with competing hospitals. Twenty states have already 

banned most-favored nation clauses in hospital contracts.4  

 

 Prohibits clauses that restrict the ability of a payor to disclose price or quality information, 

including the allowed amount, negotiated rates or discounts, or any other claim-related 

financial obligations covered by the provider contract to any enrollee, group or other entity 

receiving health care services pursuant to the contract.   

 

By prohibiting hospitals and other providers from including anti-competitive provisions in their 

contracts, HEAL would give unions and other self-insured plans more leverage to obtain fair prices 

and higher quality networks with the dominant hospital systems. Additionally, this would codify the 

ability of unions and self-insured plans to create benefit designs that could drive members to high-

quality but more cost-effective options. For example, the ability to create a tiered network gives 

participants the choice as to where they receive their care, but allows plans to provide financial 

incentives for members to choose more cost-effective hospitals. Another example would be for plans 

to allow only a subset of hospitals or providers to participate in a program, rather than requiring plans 

to include certain providers based on the contract the provider has with the third-party administrator.  

 

Other states have taken action to protect consumers from dominant hospital systems 

New York is not the only market to grapple with hospital exorbitant pricing practices.  Both 

Massachusetts and California have taken action to protect consumers from dominant hospital 

systems.  In Massachusetts, a court prevented Partners Healthcare (a large hospital and physician 

system) from acquiring three of its direct-competitor hospitals.5  In California, Sutter Health, a large 

hospital system, recently agreed to end its “all-or-nothing” practices as part of a settlement in a 

lawsuit brought by health insurers.6 In 2021, Nevada enacted a law that banned anti-tiering or 

anti-steering clauses and was the first to adopt a ban of all-or-nothing contracts. The law prohibits 

health systems from “…entering into a contract or soliciting a contract that, (1) restricts the ability of 

the insurer to steer enrollees to particular providers, (2) restricts the insurer from assigning providers 

into tiers, (3) requires that the insurer place all providers in the health system into the same tier, (4) 

requires an insurer to contract with one affiliate of the health system as a condition of contracting 

with another provider in that health system, or (5) prohibits or penalizes an insurer from contracting 

with other health systems that are not a party to the contract.”7   

These laws are still being implemented but show promise in mitigating the ever-increasing prices 

imposed by hospitals. 

 

                                                 
3
 For more on how the 32BJ Health Fund’s free maternity program was put at risk by this benefit design clause, see: 

I Had A No Cost Childbirth, Other New York Moms Should Be Able To Do The Same by 32BJ member Shaunte 

Turner for Gotham Gazette, March 7, 2022: 

https://www.gothamgazette.com/130-opinion/11138-no-cost-childbirth-new-york-moms-maternal-health-care 
4
 State-Policies-on-Provider-Market-Power_June-2020-Update_Published-mkgxgz.pdf 

5
 Commonwealth v. Partners Healthcare Sys., Inc., No. SUCV2014-02033-BLS2, 2015 Mass. Super. LEXIS 4 

(Mass. Super. Court, Suffolk County, Jan. 29, 2015). 
6
 https://oag.ca.gov/news/press-releases/attorney-general-bonta-announces-final-approval-575-million-settlement-

sutter 
7
 Mitigating the Price Impacts of Health Care Provider Consolidation | Milbank Memorial Fund 

file://///32bjfs3/users_folder/awiesendanger/Research/State-Policies-on-Provider-Market-Power_June-2020-Update_Published-mkgxgz.pdf
https://www.milbank.org/publications/mitigating-the-price-impacts-of-health-care-provider-consolidation/
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And, as an indication of how widespread these anti-competitive, consolidated market concerns are, 

the National Academy for State Health Policy has prepared model legislative language for states to 

use as a framework, and this is the framework that was used for the drafting of HEAL.8 

 

HEAL is pro-consumer and strikes the right balance in the marketplace 
There are many ways to define the interests of consumers.  While some consumers seek the broadest 

possible networks – sometimes even regardless of cost or quality – other consumers worry more 

about affordability and the ability to pay for other necessities.  Health coverage does not advance the 

consumers’ interest if it is too costly.  And ignoring cost and quality – as some have done -- is anti-

consumer.  The pro-consumer position is one which recognizes that high hospital prices hurt 

consumers and that self-insured plans and other payors must have the tools to combat high prices or 

it will hurt consumers in their take-home pay.     

 

The provisions of HEAL strike the right balance between dominant hospital systems and payors by 

putting consumers first.  Robust market standards, such as the medical loss ratio and network 

adequacy requirements9, will continue to apply to health insurers, protecting New York’s consumers. 

Consumers will continue to have access to premier medical facilities and providers throughout the 

State.  However, payors will be better able to construct benefit packages that meet the needs of their 

members while controlling health care costs.      

 

Anti-competitive market activities allow hospitals to charge a premium without demonstrating 

increased quality or value for the consumer.  In fact, the justification for hospital mergers is that it 

will increase efficiencies among the facilities, lower costs, and improve patient care; however, the 

market data does not bear this out.  In fact, statistics show that following hospital consolidations, 

prices increase exponentially for patients without any demonstrable difference in quality of care.10  

Arguments to the contrary are unsupported by evidence.   

 

HEAL will also protect New York’s safety net hospitals and promote health equity.  There’s no 

dispute that dominant hospital systems’ anti-competitive behavior increases pressure on New York’s 

safety-net hospitals.  In addition to leveraging better contract terms, dominant hospital systems use 

their resources to acquire new practices, invest in capital improvements, and hoard physician talent.   

Safety net hospitals have limited financial resources to make such investments, eroding their ability 

to survive in such an environment.  And of course, safety net hospitals are less likely to seek to 

impose anti-competitve contract terms. These dominant system practices serve to only exacerbate the 

disparities between facilities in New York City and New York State and the populations that they 

serve.   

 

 

 

                                                 
8
 https://www.nashp.org/a-tool-for-states-to-address-health-care-consolidation-prohibiting-anticompetitive-health-

plan-contracts/. Published April 12, 2021. 
9
 Medical Loss Ratio is a requirement that health plans must spend most of the premiums they collect on medical 

expenses for their insureds. Individual and small-group carriers must spend at least 80% of premiums on medical 

expenses, and for large-group plans, the requirement is 85%.  Profits and other administrative expenses can make up 

no more than 20% (15% for large groups) of premiums collected. If administrative expenses exceed those amounts, 

the insurer must remit rebates to their insureds. 
10

 https://www.nejm.org/doi/full/10.1056/NEJMsa1901383 

https://www.nashp.org/a-tool-for-states-to-address-health-care-consolidation-prohibiting-anticompetitive-health-plan-contracts/
https://www.nashp.org/a-tool-for-states-to-address-health-care-consolidation-prohibiting-anticompetitive-health-plan-contracts/

