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1. Introduction 

 

1.1 Outline 

This paper looks at an increasingly important item in climate 

negotiations, which is still blurry in content and origin and 

involves some difficult conceptual and legal questions. The 

purpose of this paper is to describe the concept and its 

origins, and to look at the direction the negotiations might 

take towards the next Conference of the Parties in Doha.  

 

The 1992 UN Framework Convention on Climate change 

historically deals with the two sides of climate change: 

mitigation and adaptation. While mitigation, i.e. the 

reduction of greenhouse gas emissions as well as emissions 

from land-use change and forestry have been in the focus of 

the climate regime for two decades, adaptation has become 

the almost equally important second tier of negotiations 

since at least COP 7 in 2001. And since the Bali Road Map, a 

decision taken at COP 131, adaptation has become more and 

more prominent – also given the fact that the IPCC sends out 

increasingly severe warning signs as to what kinds of 

impacts climate change holds in store across the world. 

Legally, mitigating climate change and adapting to the 

impact of climate change as well as, for Annex II countries, to 

assist technically and financially with adaptation are clear 

obligations contained in the FCCC and the 1997 Kyoto 

Protocol. Thus, so far the approach to climate change has 

been to prevent if possible and to manage impacts through 

adaptation.  

 “Loss & Damage” as introduced in 2010 to the FCCC 

agenda2 is a new concept, and while still associated on the 

negotiation agenda with adaptation to the impacts of 

climate change, goes well beyond adaptation.  

 

Loss and damage in this context is essentially damage that 

cannot be avoided through mitigation or adaptation. Thus, 

the climate regime has started to discuss the consequences 

of failure to reach the aim of Art. 2 FCCC, i.e. preventing 

dangerous climate change, or, even more generic, 

negotiators seek to tackle the fact that damage due to 

                                                             
1 See FCCC/CP/2007/6/Add.1. 
2 Decision 1/CP.16 

climate change will occur, regardless of how effective and 

ambitious mitigation and adaptation efforts are.3  

The outcome of this process is still completely open. In its 

most recent conclusions, the SBI offers no clear way forwards 

but highlights the fact that the topic remains to be cut into 

manageable pieces by requiring a “holistic approach”. 4 

 

The debate about “climate damage” – damage to 

infrastructure, ecosystems, private property due to 

anthropogenic climate change – has been a topic of very 

limited legal interest5. Yet, given the dynamic development 

of both science which predicts significant damage as well as 

of the topic within the FCCC negotiations6, it is worth taking 

a closer look.  

 

1.2 The current FCCC agenda and discussions 

The current “Work Programme on Loss and Damage” is the 

result of developing countries and especially small islands 

states realising that climate impacts leading to acute 

damage in their countries will not be altogether avoided – 

regardless of the complicated and supposedly all-

encompassing adaptation tools and finance avenues 

negotiated within the regime. Already in 2007 the Bali Action 

Plan included express reference to loss and damage7 and 

started the process by calling on  

 
“Enhanced action on adaptation, including, inter alia, 

consideration of:  

                                                             
3 This is the view taken by many Parties now, see e.g. the 

submission by Norway: Work programme on approaches to 

address loss and damage associated with climate change 

impacts in developing countries that are particularly 

vulnerable to the adverse effects of climate change to 

enhance adaptive capacity, November 2012. 
4 FCCC/SBI/2012/L.12 
5  But see Roderick/Verheyen (WWF), Beyond 

Adaptation,2008; 

http://www.wwf.org.uk/wwf_articles.cfm?unewsid=2505; 

Sprinz/von Bünau, The Climate Compensation Fund for 

Climate Impacts, (Potsdam Institute) to be published; 

Verheyen, Climate Change Damage in International Law, 

2005; FIELD, Loss & Damage caused by climate change: Legal 

Strategies for vulnerable countries, October 2012.  
6 For example, In the ENB summary note of the Bonn SB 

meeting in May 2012, loss & damage is mentioned as first SBI 

agenda item.  
7 FCCC/CP/2007/6/Add.1, Decision 1/CP.13 
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ii) Risk management and risk reduction strategies, including risk 

sharing and transfer mechanisms such as insurance;8  

(iii) Disaster reduction strategies and means to address loss and 

damage associated 

with climate change impacts in developing countries that are 

particularly vulnerable to the adverse effects of climate change; 
 

Among general adaptation reference from the FCCC (Art. 

4.1, 4.4. etc.), the legal basis for this decision was also Art. 4.8 

FCCC, which contains reference to “insurance” as tool to 

assist vulnerable countries.9  

 

In Poznan in 2008, the Alliance of Small Island States tabled a 

proposal for a “Multi-Window Mechanism to Address Loss 

and Damage”,10 which was not taken up. The 2010 Cancun 

COP then launched the work programme  

 
“to consider ... approaches to address loss and damage 

associated with climate change impacts in developing 

countries that are particularly vulnerable to the adverse effects 

of climate change”11.  

 

The more detailed Durban COP decision on the work 

programme on loss and damage12  now opens a new 

window of opportunity, which includes looking at 

“mechanisms”. The COP, in its decision 7/CP.17  

 
“Appreciates the need to explore a range of possible approaches 

and potential mechanisms, including an international 

mechanism, to address loss and damage, with a view to making 

recommendations on loss and damage to the Conference of 

the Parties for its consideration at its eighteenth session… “ 

[emphasis added] 

 

To generate input and the basis for a recommendation to 

COP18, the COP 17 Decision installed a work program 

around three thematic areas:  

 

                                                             
8 The term “Risk Transfer” normally refers to instruments that 

share/hedge risks before losses occur. “Collective Loss 

Sharing” refers to instruments that allow losses to be shared 

among various national or international actors after they 

occur. 
9 There have been multiple former activities to clarify the 

concept of insurance within the climate regime. See e.g. 

Bayer/Mace/Verheyen, Insurance-Related Actions and Risk 

Assessment in the Context of the UNFCCC, May 2003,  

http://62.225.2.55/files/meetings/workshops/other_meeting

s/application/pdf/background.pdf. or  Schwank et. al, 

Insurance as an adaptation option under the UNFCCC- 

Background Paper,  27th July 2010.  
10 http://unfccc.int/files/kyoto_protocol/application/pdf/aosi 

sinsurance061208.pdf 
11 FCCC/CP/2010/Add.1, Decision 1/CP.16, para. 26 
12 FCCC/CP/2011/9/Add.1, Decision 7/CP.17 

1. Assessing the risk of loss and damage associated with the 

adverse effects of climate change and the current knowledge 

on the same 

2. A range of approaches to address loss and damage 

associated with the adverse effects of climate change, including 

impacts related to extreme weather events and slow onset 

events, taking into consideration experience at all levels 

3. The role of the Convention in enhancing the implementation 

of approaches to address loss and damage associated with the 

adverse effects of climate change 

 

While thematic Areas 1 and 2 have been and will be 

addressed by workshops and regional meetings in the 

course of the year 2012, thematic area 3 will not. Moreover, 

the Annex to the decision contains questions around the first 

two thematic areas, but none for the third. This work 

program has been described and commented on 

elsewhere.13 By now, countries and civil society have made 

submissions which also comment on work area 3.14  

 

It is probably fair to say that the workshops on thematic 

areas 1 and 2 were useful for negotiators, but fairly technical. 

There is no clear understanding of what the role of the FCCC 

negotiation process is or could become. No draft text has 

appeared so far that would make it possible to assess where 

this subject will go in Doha.  

 

The most concrete proposal still is the AOSIS Multi-Window 

Mechanism which has been developed since 2008 and re-

tabled as submission in September 2012 calling for a  

 
“mechanism to address loss and damage with three mutually-

reinforcing components, …  

• An Insurance Component to help SIDS and other particularly 

vulnerable developing countries manage financial risk from 

increasingly frequent and severe extreme  weather events; 

• A Rehabilitation/Compensatory Component to address the 

progressive negative impacts of climate change, such as sea-

level rise, increasing land and ocean temperatures, and ocean 

acidification; and 

• A Risk Management Component to support and promote risk 

assessment and management tools and facilitate and inform 

the Insurance Component and Rehabilitation/Compensatory 

Component.” 

 

In the various workshops there has been some discussion 

about what exactly is a “mechanism”, as opposed to a 

“facility”, and there have been particularly in-depth 

                                                             
13 See Warner/Zakieldeen, Loss and Damage due to climate 

change – An overview of the UNFCCC negotiations, ECBI 

2012; see publications and blogs on the various meetings: 

http://germanwatch.org/en/loss-and-damage/   
14  http://unfccc.int/documentation/submissions_from_parti 

es/items/5902.php: e.g. Nauru (on behalf of AOSIS), Norway, 

Gambia (on behalf of LDC), Ghana, US, Bolivia.  
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discussions with regard to insurance as a tool to be 

developed within the framework of the climate regime. Yet, 

simply from judging from the submissions on thematic area 

3, all developing countries seem to be set on a special 

mechanism of some sort. This is also reflected in the report of 

the regional workshop compiled by the secretariat of the UN 

FCCC.15 

 

2. Loss and Damage – A broad 
definition  

First of all, some level of definition or at least description is 

necessary. What is “Loss and Damage” in this context, since 

neither the FCCC nor any other legally binding text defines 

these terms?  

 

Loss and damage has been described as “a continuum, 

which encompass extreme events as well as slow onset 

processes”.16 There is a growing consensus also amongst 

Parties at the various FCCC-led workshops that a distinction 

between extreme events such as storms and floods and slow 

onset changes such as melting permafrost or desertification 

is helpful.17 It has also been argued that “a precise definition 

may not be necessary and in fact may even be counter-

productive at this early stage”.18  

 

Whether this may be the case or not, defining loss and 

damage due to climate change must start with an 

assumption, which is fairly accepted both in science and 

policy: Physical climate change is happening and will 

increasingly happen, causing damage to ecosystems, 

infrastructure and livelihoods, and might even eliminate 

whole islands (loss of territory). Much has been written about 

whether mitigation and adaptation will be able to prevent 

damage due to climate change. What will really happen in 

the future still depends on the scenario we choose to pursue. 

But not least since the IPCC SREX19, there should be little 

doubt that damage is and will continue to happen due to 

changes in climate extremes as well as mean parameters.20 

While attribution of such changes to anthropogenic climate 

change (as opposed to natural variability) is still difficult, 

                                                             
15 http://unfccc.int/resource/docs/2012/sbi/eng/29.pdf. 
16  http://cdkn.org/2012/05/loss-and-damage-building-up-

steam-at-bonn-climate-talks/ 
17 See Siegele, Loss & Damage - The theme of slow onset 

impact, August 2012, http://germanwatch.org/en/loss-and-

damage/  http://germanwatch.org/en/download/6674.pdf 
18  Germanwatch et. al., Framing the Loss and Damage 

debate, August 2012, http://germanwatch.org/en/loss-and-

damage/   
19 IPCC 2011: Special Report on Extreme Events (SREX). 
20 See for a summary only FCCC/TP/2008/3. 

there is agreement that anthropogenic climate change and 

thus the subject of the climate regime is a main driver.21 

 

In legal terms, loss and damage are not separate concepts. 

Rather, loss is a specific term to describe a particular type of 

damage such as loss of earnings or loss of office. Damage is a 

legal concept equated with “tort” or “liability”, which often 

leads to a claim for damages, with monetary or in kind 

compensation as a remedy, but is also the generic term for 

harm afflicted to a legal entity or person or other systems 

(e.g. a particular ecosystem) which may give rise to a legal 

claim.  

 

Damage or damages are normally terms associated with 

legal consequences of failure to comply with primary 

(protection) rules to prevent a certain outcome or harm, but 

can also be the topic of primary rules directed at how a 

particular situation when damage has occurred can be 

restored or compensated.  

 

In international law, the term “liability” connotes private 

entity liability, whereas the term state responsibility is 

normally used for “liability” or “tort” of states. 22  Some 

international liability regimes essentially operate as 

insurance mechanisms for governments and their 

constituencies and specifically regulate risk reduction duties, 

rapid response measures, compensation payments etc.23 

 

In terms of attempting a definition, and given the fact that 

mitigation duties and adaptation duties are at the core of the 

FCCC and Kyoto Protocol, it is useful to look at loss and 

damage from the point of view of what can  be avoided24: 

                                                             
21 See Allen, The scientific basis for climate change liability, 

pp. in: Lord et.al., Climate change Liability, 2011, 8ff. 
22 Beyerlin/Marauhn, International Environmental Law, 2011, 

p. 45 f 
23 See e.g Bayer/Mace/Verheyen, note 9. 
24 Taken from Roderick/Verheyen (WWF), Beyond Adaptation, 

2008. 
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I have formerly also used the term “residual damage” for the 

last two columns.25  

 

Apart from the well-known mitigation commitments, Article 

4.1 FCCC obliges all Parties to plan and undertake suitable 

adaptation measures to directly prevent climate change 

damage (“Avoided” and Avoidable” in the box above). This is 

complemented with financial obligations of Annex II 

countries to assist with adaptation. The FCCC does not set a 

threshold as to what must be avoided, or what kinds of 

measures are to be taken. The FCCC does not directly 

regulate the “Unavoidable” or residual climate change 

damage. Conceptually, what can be avoided is subject to 

adaptation, unless adaptation is “deemed” uneconomical, or 

the affected state choses that adaptation efforts are not 

effective or desired.26 

 

Legally, mitigation is an indirect way of preventing damage 

to human systems or infrastructure, and adaptation means 

to directly prevent damage. Residual damage is what cannot 

be prevented, or is not prevented despite the fact that it 

would be or would have been possible.  

  

It is also important to note that “loss and damage” will 

always refer to impacts on human systems or ecosystems as 

a basis for livelihoods, which are caused in turn by the 

impacts of climate change on larger natural systems. For 

example, sea level rise and glacial melt result from climate 

change stimuli, and these shifts in natural systems in turn 

result in loss and damage to human systems such as loss of 

habitable land or fresh water.  

                                                             
25 Note 5.   
26 This issue remains open for further consideration by Parties 

also in the context of loss and damage. 

In terms of understanding what loss and damage might be 

about in terms of approaches or solutions, it might also be 

useful to use the framing of the Literature Review provided 

by the UNU in the framework of the work programme on 

Loss and Damage27 This seeks to group practical approaches 

to loss and damage: Risk Reduction, Risk Rentention, Risk 

Transfer and institutional and governance approaches to 

manage slow onset events.  

 

3. The role of the FCCC in tackling loss 
and damage  

There has been considerable resistance especially by the 

USA to include loss and damage in any kind of negotiations 

within the climate regime. The (inofficial) arguments are 

roughly (non-inclusive list) 

 

• mitigation and adaptation must remain the priority,  

• there is no legal basis for such discussions (FCCC 

covers only adaptation),  

• even if there was a legal basis, the FCCC only deals 

with anthropogenic climate change, which cannot 

be divided from impacts of natural climate change,  

• there are no instances of actual damage due to 

climate change which must be addressed,  

• the issue is well vested within the framework of 

disaster risk reduction.  

• there is no need to address this issue internationally, 

national risk reduction and management tools will 

be sufficient 

                                                             
27 http://unfccc.int/files/adaptation/cancun_adaptation_fram

ework/loss_and_damage/application/pdf/koko_warner_unu

.pdf 

AVOIDED UNAVOIDED UNAVOIDABLE 

AVOIDABLE DAMAGE AVOIDED  

 

 

� Damage prevented through mitigation 

and/or adaptation measures.  

AVOIDABLE DAMAGE AND LOSS NOT 

AVOIDED  

 

� Where the avoidance of further damage was 

possible through adequate mitigation and/or 

adaptation, but where adaptation measures 

were not implemented due to financial or 

technical constraints. 

UNAVOIDABLE DAMAGE  

AND LOSS 

 

�(Irreversible) Damage that could not be avoided 

through mitigation and/or adaptation measures;  

- slow onset changes such as sea level rise, 

glacial melting 

- damage due to extreme events where 

no adaptation efforts would have helped 

prevent the physical damage. 
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• further financial requests must be stopped at the 

start. 

 

These arguments essentially propose that the UNFCC has no 

purpose or role in tackling this (perceived) issue of damage 

due to climate change. I believe this to be untrue. 

 

3.1 History of the FCCC 

The FCCC dates from 1992. When it was agreed, climate 

change as a global problem had only just been recognized. 

The negotiation history shows that Parties were aware that 

climate change would potentially damage economies and 

ecosystems, especially in vulnerable countries such as small 

island states. 

  

For example, Vanuatu (on behalf of AOSIS) suggested a fund 

(substantive financial obligations for industrialised countries) 

to "compensate developing countries (i) in situations where 

selecting the least climate sensitive development option 

involves incurring additional expense; and (ii) where 

insurance is not available for damage resulting from climate 

change.28 

 

This proposal was supplemented with a proposal for how to 

deal with climate change induced damage directly, rather 

than by way of adaptation: a global insurance scheme.29 The 

proposal included, as an annex to the convention, an 

"International Insurance Pool", complementing the Climate 

Fund by providing insurance against sea level rise, i.e. 

damage resulting from climate change. 

 

The level of awareness of climate change damage and 

possible compensation needs is also reflected in the 

declarations made by various countries upon signature of 

the FCCC: (taking up an early proposal by AOSIS) 

"…signature of the Convention shall in no way constitute a 

renunciation of any rights under international law 

concerning state responsibility for the adverse effects of 

climate change…". 30  However, mostly the negotiation 

history shows that Parties were not necessarily unwilling to 

                                                             
28 Vanuatu on behalf of the Alliance of Small Island States 

(AOSIS), Elements for a Framework Convention on climate 

change, in: Set of informal papers provided by delegations, 

related to the preparation of a framework convention on 

climate change, UN Doc. A/AC.237/Misc.1/Add.3 at 30. 
29 The proposal by Vanuatu on behalf on AOSIS is contained 

in A/AC.237/WG.II/CRP.8 and reprinted in Report of the 4th 

INC session, UN Doc. A/AC.237/15, 126 ff.  
30 Declarations made by the Governments of Nauru, Tuvalu, 

Fiji, and Papua New Guinea. 

tackle the issue of climate change damage31 - it was simply 

not on the agenda.  

 

3.2 Mandate of the climate regime 

Generally, and irrespective of the specific rules agreed by 

Parties within the climate regime, and as specified by the 

Declarations cited above, international law provides many 

rules guiding and limiting State behaviour, and through 

State obligations also that of private individuals. 

International Law thus also covers the issue of damages 

associated with climate change.32 Due to the global nature 

of the climate change phenomenon, international law can 

be regarded as the natural starting point for an analysis of 

climate change damage – even though the impacts of 

climate change might also have profound legal implications 

on a domestic law level.  

 

As stressed above, from a legal point of view, tackling the 

issue of climate damage is mainly a matter of considering 

consequences of a collective failure to comply with the 

obligation to prevent dangerous climate change as 

expressed in Art. 2 FCCC. While it is possible that damage 

arises even before this threshold is crossed, the latest IPCC 

report predicts most severe damage occurring only if the 

threshold is crossed.  

 

Parties need no explicit mandate to address this in the 

context of the climate regime. It is a natural “add on” to the 

extensive timeline of human induced climate change – it is 

beyond adaptation, but not beyond the scope of a climate 

regime. Looking at the possible approaches to reduce loss 

and damage such as risk reduction and retention, these 

clearly overlap with adaptation measures, i.e. measures to 

increase adaptive capacity. Moreover, the primary 

obligations in the FCCC and Kyoto Protocol are intrinsically 

linked to any measure of damage inflicted on any system 

due to climate change. The more ambitious mitigation and 

adaptation efforts are, the more irrelevant the magnitude of 

loss and damage due to climate change will be. Moreover, 

there clearly is a regulatory gap. As the climate regime still is 

governed by a unanimous voting system33, Parties are free to 

decide to cover this gap. 

 

 

 

 

                                                             
31 See Verheyen, Climate Change Damage in International 

Law, 2005, 63. 
32 See also FIELD, note 5.  
33 See Yamin/Depledge, The international Climate Change 

Regime, A guide to Rules, Institutions and Procedures, 2004, 

p. 432 ff. 
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3.3 Urgency 

Instances of damage caused by or rather contributed to by 

anthropogenic climate change are maybe not imminent 

(although as in the case of permafrost melting, such 

instances might be around the corner). However, this was 

also true for adaptation efforts, when discussion on this topic 

began in 1995. It is clear today that unless mitigation efforts 

are stepped up significantly, impacts will be severe and 

particularly rough on small islands and other vulnerable 

states. Adaptation has limits both with respect to extreme 

events and slow onset changes. Recognising residual 

damage as a problem that must be dealt with at some point 

does not pose any threat to the mitigation and adaptation 

agenda or to the climate regime as such, rather, it 

complements it in just the way law envisions liability rules to 

complement primary prevention rules: Looking at possible 

damage will (at least theoretically) add a motivation on 

prevention.   

 

These limits to adaptation are not only physical, but there is 

also an issue about the way adaptation efforts might be 

inefficient and simply too expensive as the discussion about 

coastal protection has highlighted in the past years. The 

important question is who decides if adaptive measures 

should be taken in a particular situation or if damage should 

be accepted, with whatever remedy to follow. This decision 

dilemma must be taken into account when discussing the 

role of the climate regime. This alone might be reason 

enough for Parties to consider loss and damage within the 

climate regime – any knowledge and information will have 

repercussions on adaptation in content and financial flows.  

 

3.4 Problems of Attribution /Causation 

Difficulties of attribution will always remain but this is also 

true for issues that are already now targeted by adaptation 

measures (Category “Avoidable” above).  Regardless of how 

well data collection and appraisal is organised, there will 

always remain an issue of real-world attribution of a certain 

problem or damage to anthropogenic climate change. 

While this issue is a constant driver of problems in the 

context of adaptation finance, there is no doubt in practice 

that climate change adds a significant component to already 

existing stresses. There is no doubt that a solution to this 

issue could be found, depending on the regulation or 

mechanism under development.  

 

 

 

 

3.5 Complexity  

Parallels to the early negotiations on adaptation should be 

noted. In Decision 11/CP.134 of 1995 it becomes clear that 

the concept of adaptation, as well as needs and ways to 

address it, was as unclear to negotiators as loss & damage is 

today. This is why the COP adopted the so-called three-

staged approach to adaptation activities and funding. The 

Decision reads – in part – as follows:  

 

… (d) Regarding adaptation, the following policies, programme 

priorities and eligibility criteria should apply:  

"(i) Adaptation to the adverse effects of climate change, as 

defined by the Convention, will require short, medium and long 

term strategies which should be cost effective, take into 

account important socio-economic implications, and should be 

implemented on a stage-by-stage basis in developing countries 

that are Parties to the Convention. In the short term, the 

following stage is envisaged: 

- Stage I: Planning, which includes studies of possible impacts of 

climate change, to identify particularly vulnerable countries or 

regions and policy options for adaptation and appropriate 

capacity-building; 

(ii) In the medium and long term, the following stages are 

envisaged for the particularly vulnerable countries or regions 

identified in Stage I: 

- Stage II: Measures, including further capacity-building, which 

may be taken to prepare for adaptation, as envisaged by Article 

4.1(e); 

- Stage III: Measures to facilitate adequate adaptation, including 

insurance, and other adaptation measures as envisaged by 

Articles 4.1(b) and 4.4;” 

 

A similar staged approach, which assumes that matters will 

become clearer with time will be possible and adequate also 

for tackling loss & damage.  

 

3.6 DRR vs. “mechanism” 

Substantively, issues such as risk reduction, retention and 

transfer traditionally fall in the area of the Disaster Risk 

Reduction (DRR) community. Siegele has recently described 

the Hyogo Framework for Action, and other initiatives and 

fora associated with DRR and this shall not be repeated 

here. 35  Especially developed countries have argued 

repeatedly that measures to reduce loss and damage are 

best placed in this framework.  

                                                             
34 FCCC/CP/1995/7/Add.1 (Report of COP 1), 34 ff. Additional 

guidance was provided at COP2: in Dec. 11/CP.2, 

FCCC/CP/1996/15/Add.1 and at COP4: Dec. 2/CP.4,  

FCCC/CP/1998/16/Add.1, and at COP7: Dec. 6/CP.7, 

FCCC/CP/2001/13/Add.1. For comment and analysis on Dec. 

11/CP.1: see Gupta, The Climate Change Convention and 

Developing Countries, 102. 
35 Note 17. 
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But despite the argument that the DRR knows about risk, 

there is an obvious difference between tackling the (added) 

risks of climate change within this framework than to 

establish specific rules within the climate regime. Just like the 

development assistance framework, all DRR practice is 

voluntary – a solidarity framework. It is fairly intransparent 

and has no clear legal framework. 

 

If loss and damage due to climate change is seen as a legal 

consequence, this translates into at least “mandatory 

solidarity”36 of the Parties to the climate regime to address 

damage caused or contributed by climate change.  

 

Against this background, some developing countries have 

called for a new and binding „mechanism“, in the sense of a 

new legal regime, or new institutions or a “facility” under 

FCCC. The most concrete proposal is still the AOSIS concept 

as introduced above.  

 

There has been some confusion over the term “mechanism” 

as opposed to „facility“. A recent unpublished paper 

prepared by the LRI37  looking at the question of what 

constitutes a mechanism in international law found that “a 

possible definition covering the various types of 

mechanisms existing in international treaties may be: An 

institutional or regulatory process, technique or system for 

the purpose of accomplishing a result determined by the 

provisions of the agreement.” Based on a discussion of the 

terminology in the FCCC the paper argues: 

 
“In the absence of any clarifications to the contrary, the creation 

of a new ‘mechanism’ at the international level in the context of 

the negotiations under the UNFCCC and Kyoto Protocol is 

therefore likely to raise certain expectations. Based on the 

existing precedent and depending on the context the use of 

the term may, for example, suggest the operation of a system 

comprising an institutional framework which can act and 

formulate decisions through organs or other entities with a 

degree of independence from the wider convention process. In 

their current negotiations the parties, however, remain free to 

deviate from this model and define the functions and features 

of a mechanism differently.” 

 

Rather than a mechanism or “facility” to the existing climate 

regime, it would also be conceivable to develop new legal 

instrument such as a Protocol, to tackle the issue of damage. 

In a publication of 2008 we argued for example, that a 

Compensation Protocol would ultimately be needed38 . 

Additional primary legal obligations in the FCCC which 

                                                             
36 See on this term Beyerlin/Marauhn, note 22, 35. 
37 Legal Response Initiative, www.legalresponseinitiative.org. 

Paper on file with the author.  
38 Note 5. 

address damage might complement those that address 

adaptation and mitigation.  

 

This issue is yet to be resolved as, for example, the US 

submission to the UNFCCC on this issue clearly shows. In line 

with earlier interventions, the US states:  

 
“The United States believes that the concept of an international 

mechanism being pushed by some Parties would not meet the 

needs and priorities that countries themselves identified 

through the work program.”39 

 

It is argued in this submission that such a mechanism with 

an insurance and compensation component would “inhibit 

a country-driven approach to adaptation”. This is a serious 

allegation, but whether the argument actually holds is 

entirely dependent on the design and approach of such a 

mechanism. Generally, especially an insurance component 

would complement other adaptation efforts rather than to 

inhibit them.40  As the discussion about “maladaptation” 

proves, as the level of implementation deepens, solutions 

will emerge.  

 

Other arguments are raised, e.g. related to attribution (“it 

would be technically impossible to establish an insurance 

mechanism that paid out an amount that can be proven to 

be equivalent to the damages directly attributable to climate 

change”), which have been addressed above and do not rule 

out a specific mechanism, but serve rather as an argument 

for a mechanism as legal claims without a negotiatied bases 

will otherwise be far too complex.   

 

While academic insights into the institutional abilities of the 

various DRR regimes/instruments remain insufficient, it 

seems that given the interdependence of mitigation, 

adaptation and loss & damage, the climate regime would be 

a suitable and also effective hub for a new mechanism. While 

overlaps and problems cannot be ruled out, the regime has 

some experience in cross-compliance and functionality 

issues (such as with REDD and REDD+)41 and could master 

these in the context of damage, too.  

 

3.7 What kinds of damage or losses? 

In SBI 36 discussions, countries raised the issue of “non-

economic losses” which may include inter alia loss of 

territory, displacement, culture heritage (broadly what 

                                                             
39  Submission by the United States of America, The role of 

the Convention in addressing loss and damage associated 

with the adverse effects of climate change, 16 November 

2012 
40 See already Bayer/Maye/Verheyen, note 9. 
41  See only: Lutz Morgenstern, Dissertation, 2012 

(International Law Implications of REDD+), to be published. 
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lawyers would call Moral damage42) and loss of ecosystems. 

Especially developed countries argued that capturing such 

damage under the current climate regime or any new 

mechanism would be impossible. Yet, defining the scope of 

a loss and damage mechanism or, broader, regulation with 

respect to “heads of damage” is not an insurmountable 

problem.  

 

International law, and particular civil liability regimes 

established through existing international agreements tend 

to provide for several and broad heads of damage. These 

include loss of life or personal injury, property loss and 

damage, economic loss and environmental damage.43 The 

International Law Commission has also identified moral 

damage as recoverable under principles of international law. 

 

Compensation for environmental damage, i.e. for example 

loss of ecosystems, has typically been limited to the costs of 

reasonable measures of reinstatement of the impaired 

environment, where reinstatement measures are actually 

taken or are to be taken, and the costs of preventative 

measures.44 The 1997 Vienna Convention on Civil Liability for 

Nuclear Damage and the 1993 Lugano Convention contain 

definitions of ‘measures of reinstatement’ that include 

measures taken not only to reinstate or restore damaged or 

destroyed components of the environment, but also to 

introduce, where reasonable, the equivalent of these 

components into the environment. 
 

International law liability and redress rules typically work to:  

(1) ensure restoration of natural resources to their pre-

incident conditions, to put right the adverse impacts on the 

environment and the public;  

                                                             
42 “‘Moral’ damage includes such items as individual pain and 

suffering, loss of loved ones or personal affront associated 

with an intrusion on one’s home or private life.” International 

Law Commission, Draft Articles on Responsibility of States for 

Internationally Wrongful Acts, with commentaries, 2001, 

Commentary on Article 31 (Reparation), paragraph 5, at 92. 

See 
http://untreaty.un.org/ilc/texts/instruments/english/commentaries/9_6_200

1.pdf  
43  Mackenzie, ‘Environmental Damage and GMOs’, in 

Environmental Damage in International and Comparative 

Law, Chapter 5 at 79-80. 
44 Id., citing as examples the 1996 International Convention 

on Liability and Compensation for Damage in connection 

with the Carriage of Hazardous Goods by Sea, Articles 1(6) 

and 3; 1997 Vienna Convention on Civil Liability for Nuclear 

Damage, Article 1(k); 1992 International Convention on Civil 

Liability for Oil Pollution Damage, Article 1(6); 1999 Protocol 

on Liability and Compensation for Damage Resulting from 

Transboundary Movements of Hazardous Wasters and Their 

Disposal, Article 2(2(c)(d).  

(2) ensure complementary measures to be taken off-site by 

improving or protecting natural resources and/or services at 

an alternative location where restoration to pre-incident 

conditions is not possible or practical; and  

(3) consider compensation where restoration and 

complementary measures are not possible.45  

 

In the climate change context, restoration may be possible 

for some impacts, and complementary measures off-site 

may be possible for others. But much loss will be irreversible 

and warrant compensation.  

 

Under the Convention on Biological Diversity, a Group of 

Legal and Technical Experts has considered a parallel 

challenge of irreversible biodiversity loss. The Group has found 

this situation conceptually similar to a situation in which 

interim loss (the period between damage and reinstatement 

or complementary measures) continues indefinitely. It has 

stated: “In theory this could obligate the responsible party to 

compensate for interim losses indefinitely, and whether 

monetary compensation – either as a stream of 

compensation or as a one-off lump sum – might be 

appropriate is a policy decision that would then be reflected 

in liability and redress rules.”46  

 

Thus generally under international law, none of the broader 

heads of damage would be excluded by principle, even 

though difficult to grasp.  

 

3.8 International vs. National 

As with the adaptation agenda, Parties have difficulty 

separating the need for regulation on the international vs. 

the national or even local level.  

 

National legal and institutional systems will apply to 

situations where damage occurs, and (constitutional) norms 

might even oblige states to prevent harm from their people 

and their land and property. Yet, systematically, loss and 

damage as a phenomenon is no different than adaptation. 

Through global activity, certain risks are increased and 

responses are needed. With respect to adaptation, Parties 

have already decided that there is i) a primary obligation on 

all Parties to adapt, i.e. to prevent damage, and ii) a primary 

obligation on Annex II Parties to assist developing countries 

through a variety of soft (i.e. capacity building) and hard 

                                                             
45 See the work of the Group of Legal and Technical Experts 

under the Convention on Biological Diversity in the context 

of damage to biodiversity, UNEP/CBD/COP/9/20/Add.1 at 9. 

Liability and redress for damages also includes ‘interim 

losses’ suffered between the time when damage occurs until 

restoration or complementary measures are in place.  
46 Id. 
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measures (such as coastal protection). From the point of 

view of the global regime, the starting point is the same, i.e. 

the problem of climate change as a collective problem and 

responsibility.  

 

3.9 Finance  

The issue of financial commitments associated with loss and 

damage, and/or compensation of actual damage is, of 

course, the white elephant, the unspoken but crucial issue. 

From a purely legal perspective, it might be disputed 

whether state responsibility claims for failure to comply with 

prevention obligations in the FCCC or the Kyoto Protocol or 

the customary international law no-harm-rule would yield 

success. This has been argued, recognizing the many 

evidentiary and theoretical problems associated.47  

 

Palau’s current initiative to engage the ICJ in an advisory 

opinion, recently supported by Germany, Ireland and 

Switzerland48 would not necessarily answer this question, 

but might rather substitute a strong climate treaty or 

successor to the Kyoto Protocol by a court determination 

compelling developed nations to control emissions of the 

greenhouse gases. Yet, from the perspective of the climate 

regime again, there seems to be little systemic difference 

between assistance to adapt, and assistance in remedying or 

compensation for damage. This paper is not the place to 

dwell on how financial contributions could be organized or 

apportioned.49  It suffices to say that this could well be 

negotiated and might in fact serve as an added motivation 

to tighten effectiveness on mitigation and adaptation 

practice. 

 

4. Options for closing the regulatory gap 

This paper has shown that there is a role for the climate 

regime in closing the apparent regulatory gap which is due 

simply to the development of climate science and reality 

since the adoption of the FCCC in 1992. The section above 

has tackled the “contra” arguments listed above in detail. It 

has sketched that there is a legal basis for such discussions, 

that attribution issues could be solved just as they have been 

in the adaptation finance agreements, that the framework of 

disaster risk reduction is probably not the best suited place 

and there might be a need for a comprehensive approach, 

complementing mitigation and adaptation within the 

climate regime.  

 

                                                             
47 Verheyen, note 5. 
48 E&E reporter, 16 November 2012, “Island states mull risks 

and benefits of suing big emitters“. 
49 See on this issue e.g. Sprinz/von Buneau, note  5 and 

Roderick/Verheyen, note 5. 

For negotiators, the question for Doha and beyond is how to 

close the regulatory gap. There are no easy answers.  

 

Thematic and practical overlaps with what is already done in 

the context of the adaptation agenda, and with adaptation 

finance must be analysed in depth to avoid duplication. 

From a purely legal point of view, and irrespective of the 

precise content it would be desirable to agree to some basic 

obligations as framework for further activities in the area of 

loss and damage, and this could be done in the form of a 

mandate similar to the many mandates the COP have issued 

to develop the Kyoto Protocol and its interpretative rules.  

 

There is possibly also some merit in looking to other fora for 

regulatory solutions, in particular with regard to such drastic 

impacts as migration and elimination of territory. In this 

regard, it is still early days, but the cooperation between 

regimes (such as the existing cooperation between the 

various multilateral environmental agreements) could be 

extended to the refugee regimes and bodies in place, which 

have also started to address climate change as a new and 

added stress.  

 

A stepwise approach seems possible, and it might be wise to 

start looking at certain tools such as insurance with an 

international financial support framework rather than aiming 

at the holistic picture at once. As it seems, all parties agree 

that insurance tools could be an efficient way to address risks 

and prevent burdens being placed on individuals in 

vulnerable countries. The FCCC could play an important role 

in developing technical and financial methods to cover 

extremes in this way where possible. Institutionally, this 

could even be done under the existing adaptation 

architecture. A facility or mechanism to support regional 

insurance schemes seems doable and – albeit many 

problems might remain – desirable. 

 

With slow onset changes, things are more diverse and blurry. 

There could be a mandate to do assments/estimates of loss 

and damage, in parallel to the early vulnerability 

assessments to explore adaptation options. Particular types 

of damage could be chosen and ways to agree on damage 

parameters could be explored (triggers).  

 

In the long-term, issues of distribution (nation state, 

community, individual) must be addressed, and discussion 

about compensation might not be avoidable – if mitigation 

ambitions are not raised and implemented early enough to 

prevent damage on a massive scale. 
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Accepting the reality of unmitigated climate change, 
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the issue of loss & damage to adverse climate 

impacts. At COP-16, Parties created a Work 

Programme on Loss and Damage under the 

Subsidiary Body on Implementation (SBI). The goal of 

this work programme is to increase awareness among 

delegates, assess the exposure of countries to loss 

and damage, explore a range of activities that may be 

appropriate to address loss and damage in vulnerable 

countries, and identify ways that the UNFCCC process 

might play in helping countries avoid and reduce loss 

and damage associated with climate change. COP-18, 

in December 2012, will mark the next milestone in 

furthering the international response to this issue. 

 

The “Loss and Damage in Vulnerable Countries 

Initiative” supports the Government of Bangladesh 

and the Least Developed Countries to call for action 

of the international community. 
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