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Employer-Owned Life Insurance 

Compliance with IRC Sections 101(j) and 60391 

IRC Section 101(j) applies to all policies issued after August 17, 2006 (or issued pursuant to a 1035 exchange with material increases 

to the death benefit or material changes to the policy) in which a business is the owner of the policy, the business is the beneficiary 

(either directly or indirectly), and an employee is the insured party.  

Generally, the rule is that death benefits paid from a life insurance policy subject to that IRC Section 101(j) are taxable when 

received. There are exceptions to avoid taxation of the death benefits, but you must qualify for one of the following: 

• The insured is a director and a highly-compensated employee1 of the company 

• The insured was employed by the company no later than 12 months prior to death 

• The death benefits are payable to heirs of the employee (family members, trust, estate, etc.) 

• The death benefits are used to purchase an interest in the business 

Beyond qualifying for an exception from above, the employer must notify the employee in writing with the following: 

• That the business intends to insure the life of the employee and that the coverage may continue even after the employee 

terminates employment with the company 

• That the business will be the beneficiary of the life insurance policy 

• That the maximum amount of life insurance coverage the company will have on the employee 

The insured employee then must consent in writing, prior to the issuance of the policy, to being insured by the company and to 

having coverage continue even after they end their employment. 

To avoid taxation of the death benefits, the company must also report to the IRS annually (on IRS Form 8925) the following: 

• The number of employees of the applicable policyholder at year’s end 

• The number of such employees insured under such contracts at year’s end 

• The total amount of insurance in force at year’s end under such contracts 

• The name, address, and taxpayer identification number of the applicable policyholder and the business type in which the 

policyholder is working 

• That the applicable policyholder has written consent from each insured employee (or if consent was not obtained, then the 

number of insured employees who did not consent) 

 

1 The highly-compensated requirement can be met by any of the following stipulations: 

• Insured employee has compensation exceeding the 414(q) limit ($105,000 in 2008) 

• Insured employee is among the top 35% in pay – IRC Sec. 105 (h) 

• Insured employee owns 5% or more of the business 
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IRS Notice 2009-48 

In June 2009, the IRS published additional guidance for the IRC 101(j) in the form of IRS Notice 2009-48. This announcement 

provides direction in the following five areas: 

1. The exact definition of employer-owned life insurance 

2. Exceptions to the application of 101(j)(1) – timing of the notice and consent requirement 

3. Satisfaction of the notice and consent requirement 

4. Transition rules and 1035 exchanges 

5. Information Reporting under §60391 and Form 8925  

One of the most regularly asked questions has been whether or not any reprieve is available for inadvertently failing to comply with 

the notice and consent requirements. Concerning that question, Notice 2009-48 declared the following: 

Q. How can an inadvertent failure to fulfill the notice and consent requirements of §101(j)(4) be corrected? 

A. Section 101(j) does not contain a provision for correcting an inadvertent failure to satisfy the notice and consent 

requirements of §101(j)(4). However, the IRS will not dispute the applicability of an exception under §101(j)(2) based on an 

accidental failure to satisfy the notice and consent requirements if all the following conditions are met: 

(1) the applicable policyholder made an effort in good faith to comply with those requirements, such as by utilizing 

a formal system for providing notice for new employees and then obtaining their consent 

(2) the failure to fulfill the requirements was completely inadvertent 

(3) the failure to secure the requisite notice and consent was found and corrected no later than the due date of the 

tax return for the taxable year of the applicable policyholder in which the employer-owned life insurance contract 

was issued. Because §101(j)(4)(B) requires that the employee’s consent be in written form, failure to secure such 

approval obviously cannot be rectified after the insured employee has passed away. 

While Notice 2009-48 became effective on June 15, 2009, the IRS will not challenge a taxpayer who made an attempt in good faith 

to satisfy IRC §101(j) based on a reasonable interpretation of the statutory provision prior to the effective date. 

In the cases where the need for notice and consent was never brought to the client’s attention at the time of purchase, it is highly 

unlikely there would be evidence of a “formal system for providing notice and securing consents from new employees,” let alone 

credibly making the case that the failure was inadvertent. Still, there appears to be some room for making things right going 

forward, so long as the problem is caught the same year that the policy was issued, prior to the due date of the client’s tax return. 

Beyond that first tax return, there is no painless way to solve the problem. The only certain cure is to rewrite the life insurance, 

this time being careful to comply with the notice and consent requirements. At a minimum, this will be inconvenient for the client 

and the insured employee. At worst, the employee’s health may have deteriorated, making new coverage significantly more 

expensive or even unattainable.  
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PLR 201217017 

In Private Letter Ruling 201217017, the taxpayer asked for a decision from the IRS due to the fact that the taxpayer did not violate 

the notice and consent requirement of IRC 101(j) because they had made a sincere attempt to comply with said stipulation, in 

accordance with Notice 2009-48. 

The taxpayer (an employer) bought insurance policies on shareholders of their business in order to finance a buy-sell agreement. 

The facts assert that the taxpayer failed to provide each insured individual with separate documentation that included all of 

necessary notice and consent information. Nonetheless, the IRS viewed the application for insurance, along with the buy-sell 

agreement, and was able to ascertain the following: 

1. Through the buy-sell agreement and the life insurance application, each shareholder was notified in writing that the 

taxpayer (employer) intended to insure their lives 

2. Through the life insurance application, each shareholder was informed in writing of the maximum face amount for which 

the shareholder could be insured at the time the contract was issued 

3. By signing both the buy-sell agreement and the life insurance application, each shareholder thereby approved to being 

insured under the contract 

4. By signing the agreement, each shareholder accepted that such coverage may continue after the shareholder in question 

terminates employment 

5. Through the agreement and the application, each shareholder was notified in writing that the taxpayer will be a beneficiary 

of any proceeds payable upon the death of said shareholder 

Due to these findings, the IRS decided that the taxpayer had indeed complied with the notice and consent requirements of 101(j) 

before the insurance policies had been issued. 

It is crucial to note three important facts concerning this guidance from the IRS: 

1. There were specific contingencies in the buy-sell agreement that caused the IRS to decide that the shareholders agreed that 

the coverage could be maintained by the employer after they terminated their employment with the business [which is a 

prerequisite under 101(j)]. Many buy-sell agreements do not include the same specific language used in this buy-sell 

agreement, and they would therefore not satisfy this particular stipulation. 

2. While the employer failed to secure separate documentation from each shareholder that explicitly fulfilled the notice and 

consent requirements prior to the insurance policies being issued, they did procure separate documentation after the 

issuance of the policies (but not before the due date of the taxpayer’s federal income tax return). That the employer did 

secure separate documentation definitely helped them argue that they had acted in good faith in this case. 

3. Private letter rulings from the IRS are directed exclusively to the taxpayer requesting them, and these private letter rulings 

cannot be used or cited as any precedent for other taxpayers. 

Based on the preceding points, in order to avoid having the death benefits on employer-owned policies be subject to income taxes, 

it is still extremely important that employers satisfy all of the notice and consent requirements of 101(j) before the issuance of any 

life insurance policies which cover the lives of their employees.  
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COMPANY-OWNED LIFE INSURANCE 
 

NOTICE AND CONSENT  
 
COMPANY'S NOTIFICATION TO AND INFORMATION FOR EMPLOYEE 
 
In accordance with the requirements of Internal Revenue Code Section 101(j)(4), Employer, hereinafter 
referred to as “Company,” hereby notifies the Proposed Insured Employee identified below, hereinafter 
“Employee”, that Company intends to purchase, own, and be the beneficiary of all or part of one or more 
policies of insurance on the life of Employee.  Company intends to keep such policy or policies in force 
during the period of Employee's employment with Company and indefinitely thereafter.   
 
The maximum face amount for which Employee will be insured when the contract is issued is: 
$____________________.  
 
However, in order to match the insurance coverage on Employee's life with Company's needs or to provide 
benefits to Employee or Employee's beneficiary, Company may purchase less coverage than the maximum 
face amount and may, from time to time, purchase additional insurance or increase the face of amount of the 
existing life insurance coverage up to the maximum face amount shown above. 
 
EMPLOYEE'S CONSENT TO BE INSURED AND ACKNOWLEDGEMENT OF COMPANY'S 
NOTIFICATION 
 
Employee hereby acknowledges that he or she has read, understands, and consents to the Company's 
expressed intentions and information contained in the paragraph above entitled “Company's Notification to 
and Information for Employee”.  Specifically, but without limitation, Employee acknowledges and consents 
to the following: 
 
• Company currently has an insurable interest in Employee's life. 
• Company, in its discretion, may purchase, own, and be the beneficiary of all or part of one or more 

policies of insurance on Employee's life. 
• Company, in its discretion, may keep such policy or policies in force during the period of Employee's 

employment with Company and indefinitely thereafter. 
• The maximum face amount for which Employee will be insured when the insurance contract is issued is 

the amount set forth in Company's Notification above. 
• When required to meet its obligations to Employee or Employee's beneficiary, Company may purchase 

additional insurance or increase the face amount of the existing life insurance coverage on Employee 
from time to time up to the maximum face amount shown above. 

 
 
    
 (INSURED EMPLOYEE)  (DATE) 
 
 
    
 (COMPANY)  (DATE) 
 
 
BY:    
 (NAME & TITLE) 
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