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The Submission
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Scope of the Factual Record*
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*many twists and turns in the course of this submission’s history



Environmental Law in Question

Fisheries Act subsection 36(3)

§ 36(3) Subject to subsection (4), no person shall 
deposit or permit the deposit of a deleterious 
substance of any type in water frequented by fish or 
in any place under any conditions where the 
deleterious substance…may enter any such water.

§ [Subs 36(4) refers to deposits authorized by 
regulations – none are presently applicable to oil 
sands but effluent regulations are currently being 
developed]
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2 Modes of Contravention

[23] In R v Western Stevedoring Co., [1984] BCJ No. 1450 (CA) the BC Court of Appeal 
confirmed that this element of a s. 36(3) offence may be provided by two potential methods 
of deposit:

i. The deposit of a deleterious substance into water frequented by fish; or
ii. The deposit of a deleterious substance somewhere where it may enter water 
frequented by fish.

For the second mode, it is not necessary to prove that the deleterious substance actually 
entered the water, only that it could have. 

R v Gibson Energy ULC, 2019 ABPC 191 (CanLII)
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https://www.canlii.org/en/ca/laws/stat/rsc-1985-c-f-14/latest/rsc-1985-c-f-14.html


2 Modes of Contravention cont’d
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1st mode: prove OSPW deposited in fish-bearing waters (BRD)

2nd mode: prove OSPW could enter fish-bearing waters 
after being deposited in tailings ponds (BRD)



Relevant Findings
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Relevant Findings cont’d

9



Moving Forward…

§ Transparent, comprehensive, and participatory (esp. 
downstream communities) investigation into tailings ponds 
leaching?
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