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Litigation: Defined

Litigation: Defined
What is Litigation?

Litigation is the official process of taking any legal ac-
tion in order to determine a legal question or matter. 
The litigation process encompasses all that takes place 
from the beginning to the end of a lawsuit including, 
but not limited to, all legal documents filed with the 
court upon commencement of the lawsuit, negotiations 
between parties, the discovery process, mediation, and 
trial.
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Important Definitions

Plaintiff
A plaintiff is an individual, a group of individuals, a 
company, or an organization that files a lawsuit against 
someone, or some group of people. Plaintiffs are also 
often referred to as the complainant. Plaintiffs file 
lawsuits seeking legal remedies because they have 
found that the individuals they are suing have failed to 
properly complete an agreement or contract, or have 
violated/caused injury to their rights.

Defendant
The defendant is the individual being sued. They can be 
any person, company, or organization who is defending 
or denying the accusations being brought against them 
by a plaintiff.

Motion to Dismiss
A motion to dismiss is an official legal document in 
which the defendant explains in writing why there’s 
enough factual evidence and legal basis for the court to 
dismiss the lawsuit. A motion to dismiss may be filed at 
nearly any time during the litigation process, by either 
the plaintiff or defendant, when either party feels the 
lawsuit is no longer warranted. A judge will review the 
motion to determine its merit, and determine if there is 
enough evidence or legal basis to move forward with the 
dismissal.

Important Definitions
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The Demand Letter

The Demand Letter
Before a lawsuit is filed, and prior to any official 
litigation, an individual may send a demand letter 
to another party in an effort to resolve the dispute. A 
demand letter is a preliminary tactic that plaintiff’s 
use in an attempt to induce the opposing party to 
take action in the form of a payment or some other 
settlement. Demand letters are informal courtesies, 
and therefore an individual or entity may choose to 
forego sending a demand letter and move straight to 
filing a complaint without any warning.

Because demand letters are not an official element of 
the litigation process, it may be tempting to ignore 
them. Ignoring a demand letter gives the plaintiff 
motivation to initiate formal legal action against the 
defendant much sooner than they otherwise may 
have than if a response to the demand letter had been 
made. The demands of a plaintiff are rarely forgotten 
and a response is almost always encouraged. Though 
the person receiving the demand letter is allowed to 
respond to it on their own, it is highly recommended 
that they work with an attorney to respond to the 
opposing party. Using an attorney to write a demand 
letters will provide legitimacy by ensuring that it is 
presented with relevant legal arguments. 

Tip: An articulately crafted demand letter can be 
a way to avoid the whole process of litigation and 
right what was wronged.
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Statute of Limitations

Statute of Limitations
A statute of limitations is a law that states 
the maximum time after an event has 
occurred where a legal claim or lawsuit 
can be filed. 

Knowing the statute of limitations for 
one’s case is another defense that may 
be raised in response to a demand letter. 
For example, if a lawsuit is brought forth 
after a statute of limitations has expired, a 
defendant can raise this issue in his or her 
answer, and get the suit dismissed before 
the suit has been filed. 

Each state has different statutes of 
limitations and laws of civil procedure, so 
it is important to have a knowledgeable 
attorney assist in ensuring whether or not 
a claim has been brought forth in a timely 
manner.
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Utah Statute Limitations

Utah Statute Limitations
Cause of Action:S tatute of Limitation:  Code:

Against a city, town, or county 1 year Utah Code § 78B-2-303

Against a public officer 6 years Utah Code § 78B-2-310.

Against a state or federal court 8 years Utah Code § 78B-2-311

Against corporate stockholders

 

or directors 3 years Utah Code § 78B-2-306.

Contract ( in writing) 6 years Utah Code § 78B-2-309(2) 

Contract (“not founded upon an 
instrument in writing”) 4 years Utah Code § 70A-2-725

 

Credit Agreement 6 years Utah Code § 78B-2-309 (2)

Damages or injuries to property 
caused by a mob or riot 1 year Utah Code § 78B-2-302 (6)

Fraud 4 years Utah Code § 78B-2-307(2)

Improvements of real property 
(Construction) 2 to 6 years Utah Code  § 78B-2-225. 

Legal malpractice:

 

4 years Utah Code § 78B-2-309(2) 

Liability created by the statutes

 

of a foreign state 1 year Utah Code § 78B-2-302 (1)

Libel 1 Year Utah Code § 78-B2-302(4)

Medical malpractice 2 years Utah Code § 78B-3-404(1)

 

Patent Infringment 6 Years (Federal Statute)  35 U.S.C. § 286

Personal injury 4 Years Utah Code § 78B-2-307(3)

Personal injury against the State 2 years Utah Code § 78B-2-304 (3)

Product liability 2 years Utah Code § 78B-6-706

 

Property damage: 3 Years Utah Code § 78B-2-305(2)

Recover estate sold by executor 
or administrator 3 Years Utah Code § 78B-2-222

Recover estate sold by guardian 3 Years Utah Code §  78B-2-221

 

Short Sale deficiency 3 months Utah Code § 78B-2-313

Slander 1 Year Utah Code § 78B-2-302(4)

Tax Collecting harms 6 months Utah Code § 78B-2-301.

Trespass 2 years Utah Code § 78B-2-305(1)

Wrongful death 2 years Utah Code § 78B-2-304(2)

:S
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Offical Start of Litigation

Offical Start of Litigation
Summons
A summons is a written document that identifies all of 
the parties involved in a lawsuit and which court the 
case will be heard in, and demands that the individual(s) 
being summoned appear before the court on a specified 
date to answer the complaint.

Complaint
A complaint officially states all of the plaintiff’s claims 
against the defendant. Complaints also specify what 
remedy the plaintiff is seeking.

Filing a Complaint and Summons
A civil lawsuit officially begins once the plaintiff files 
a complaint with the proper court. Both the summons 
and complaint must be filed with the proper court and 
delivered to all of the parties involved in the case before 
the lawsuit may proceed.
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Answering the Complaint

Answering the Complaint
Once the complaint is filed by the plaintiff, the 
defendant has a specified amount of time to reply 
to the complaint. While the time that one has to 
respond varies by state, in Utah, a response is 
required within 21 days.

If the defendant does not reply, it is likely that the 
court will rule in favor of the plaintiff and grant 
them a default judgment. 

Being awarded a default judgment is great news 
for the winning party since the opposing party no 
longer has the option to contest the issue, nor the 
relief being awarded to the plaintiff. 

Thus, in order to avoid an immediate default 
judgment, it is vital that the defendant files an 
answer responding to the plaintiff’s allegations 
in a timely manner. If a case involves more than 
one defendant, each defendant is responsible for 
providing and filing an individualized answer.
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Fact Discovery:

Fact Discovery:
Once a complaint has been filed and answered, if both 
parties have been unable to reach an agreement, then the 
lawsuit moves into the next stage of the litigation process 
known as fact discovery. Fact Discovery allows each 
party to request information, answers to questions, and the 
production of documents. The following examples below 
are some of the many forms that requests can take:



SUMSION BUSINESS LAW

10
Written Discovery:

Written Discovery:
Interrogatories: Written questions that may be presented to each of the 
opposing parties and must be answered under oath.

Requests for Production of Documents: Each party may ask the other 
party to present copies of written documents, emails, photos, and/or 
similar items that reveal the evidence at play in a case. If a party has 
requested documents that do not currently exist, and it has reasonably 
been determined that such a document(s) could be significant to the case, a 
party may request that a new document be created.

Requests for Admission: A party may seek the opposition to admit some 
wrongdoing or to confirm the accuracy of a particular statement or fact.

Oral Discovery
Deposition: A deposition allows attorneys from each party to ask the 
opposing party for anything that will assist in gathering, clarifying, and 
discovering evidence and facts which are involved in the case. Having 
this evidence provides each party with a better idea of what to do with the 
claim moving forward.
How are depositions used?
• A deposition can be used to try and discover evidence and facts about a case.
• A deposition can be used as evidence at trial.
• A deposition can be used to impeach a witness if their testimony is inconsistent.
How to respond while being deposed?
• Be honest.
• Answer each question unless instructed otherwise by your attorney.
• Make sure you understand the question and be straightforward.
• If you don’t know the answer, say you don’t know the answer.
• If documents are being used, ask to review the documents.
• If you have questions, ask for a break to speak with your attorney.
• Remember to remain calm and be polite.
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Inspections and Examinations

Inspections and 
Examinations

Inspections of Property
When it will be impractical for an item to be delivered 
during the discovery time period, a party may request to 
inspect any property that may be involved in, or provide 
further evidence to the case. A time is agreed upon by 
each party—usually during normal business hours—and 
the inspection will move forward. Most requests for 
inspections will include a notice of intent to photograph 
or copy the subject matter of the inspection.

Medical Examinations
In cases where either party deals with individuals with a 
mental or physical condition that may affect or influence 
the case in any way, the opposing counsel will request for 
the appropriate medical examination(s) to be performed, 
with documentation, by a suitably licensed or certified 
examiner. For example, in a worker’s compensation case, 
the injury will have to be examined by an examiner then 
a report is sent to the courts.
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Expert Discovery:

Expert Discovery:
At the conclusion of fact discovery, each party may choose to have an expert 
provide their expert opinions to be submitted to the court and opposing 
counsel. The expert(s) form their opinions based on the facts that were 
disclosed during fact discovery and their own relevant experience within the 
field they are an expert in. Expert discovery often includes having the expert 
produce an official report or document that otherwise could not be created 
by anyone outside of the expert’s field of expertise. The conclusion of expert 
discovery typically marks the end of the discovery stage of the lawsuit. 
Recently, our firm hired an expert to examine all transactions for a business 
on a high profile case to review the health of the company and determine any 
potential fraud.

Failure to Respond Discovery
Failing to respond to discovery in the appropriate time frame can lead to severe 
legal consequences. This is particularly the case with a request for admissions. 
In Utah, request for admissions must be responded to within 30 days of 
receiving the request. If requests for admissions are not responded to within 
the 30 day time period, then the courts may deem all unanswered requests as 
admitted to by default.

If a plaintiff files a lawsuit and the defendant misses the time frame to respond 
to discovery, the plaintiff may be able to file a “motion to compel.” A motion to 
compel solicits the court to enforce the discovery requests against the opposing 
party. Furthermore, failure to respond to a motion to compel, or failure to 
provide the requested documentation or information during discovery, may 
result in the judge making a formal ruling in writing without a hearing.

Failing to respond to discovery correctly—just as failure to respond to a 
complaint—may result in a default judgment. In that instance, the litigation 
process could no longer progress, and the defendant would be ordered to pay 
damages without the case being tried.
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All Discovery Closes

All Discovery Closes
Once both parties have responded to all the discovery requests 
within the required timeframe, the case will proceed either through a 
mediation process or by filing with the court to go to trial.

Caveat
The court may allow discovery to be re-opened during various 
stages of a lawsuit, at their discretion. This means that discovery 
may be extended before a trial begins or reopened for a specified 
period of time. Discovery may be extended if it is determined 
that pertinent information not originally disclosed comes to light 
that could change or influence the fair judgment of the case.

Motion for Summary Judgment
After discovery has been conducted, any party may file a motion 
for summary judgment based on the evidence currently submitted. 
A motion for summary judgment is accompanied by a detailed 
memorandum which lists a summary of the evidence and facts of 
the case and the attorney’s legal analysis as to why a decision in the 
case should be reached. Such motions are brought forth to the court 
before the case goes to trial. The court will review the motion and 
determine whether the merits of the case or its evidence, warrant a 
judgment without a trial. If the motion is accepted the case will be 
decided and conclude. If the motion is denied, the case will continue 
on through the litigation process.



SUMSION BUSINESS LAW

14
Mediation:

What is Mediation?

Mediation is a method used to resolve disputes 
outside of court that lessens the complexity and 
decreases the costs of the litigation process. Both 
parties involved in mediation proceedings agree 
to meet with a neutral third party “mediator” who 
acts as an impartial negotiator. This mediator 
facilitates discussion between parties and clarifies 
facts until the parties can come to an agreement 
or compromise. Oftentimes, both parties will 
establish beforehand that the result of the 
mediation will be binding on both parties. If such 
an agreement is made then the case will conclude 
once a settlement is determined. Some states 
require that parties participate in mediation before 
trial, in an attempt to reduce the number of claims 
the court will hear.

Mediation:
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Who Can Be a Mediator?

• Who Can Be a Mediator?
A mediator is usually—though not required to be—an 
experienced attorney who is familiar with the points of law 
presently at issue in the case. Good mediators have dispute 
resolution experience from a variety of cases. Mediators do 
not affiliate with either party involved with the mediation, 
thus allowing mediators the ability to approach solutions 
with complete neutrality.

• The Mediation Process
At the beginning of mediation, the parties involved meet 
with the mediator to layout and deliberate the issue(s) at 
hand. Following this initial conference, the parties separate 
into different rooms to form caucuses. A caucus is a 
confidential meeting of members of one side of the dispute, 
and the mediator. Caucuses allow for each party to express 
their opinions and desires without alienating the opposing 
party. As the mediator moves between caucuses he/she offers 
negotiating advice to each side while testing alternative 
solutions. A successful mediation concludes when the 
mediator brings both parties to an agreement and a settlement 
is made.

• Settlement Process
While a Settlement Agreement can occur via negotiations 
between each party, settlements are most often achieved 
through the formal mediation process. A Settlement 
Agreement is typically signed by each party stating that 
each party agrees to the terms decided. Such an agreement 
becomes binding by the court in lieu of judgment. 
Settlements are encouraged, as they bring an early end to 
the litigation process, and save both time and money for all 
parties and the court.
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Why Choose Mediation?

Why Choose Mediation?

• Control
Rather than being at the will of an arbitrator or judge, 
mediation allows for each party to be directly involved 
in controlling how their dispute is negotiated and allows 
for creative solutions. Mediation allows both sides to be 
heard so the solutions are mutually satisfying.

• Speed and Price
Litigation can often take years before a decision is made 
by the court. If the decision made by the court is appealed, 
a final decision will take even longer. Litigation incurs 
thousands of dollars in attorney fees over time. Mediation 
provides a streamlined and cost-effective alternative to 
litigation and arbitration.
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Mediation is the highest and best use of an attorney’s time

Mediation is the highest and best 
use of an attorney’s time

Mediation not only allows parties to examine the details, and 
receive expert opinions, it also allows for greater facilitation of fair 
decisions. Typically, mediation has an extremly high success rate. 
The most signifigant benefit of mediation, is that it allows disputing 
parties to have more control over the outcome of their dispute and 
allows for agreements to be made faster and at a much lower cost.
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Arbitration:

Arbitration:

What is Arbitration?

Arbitration—like mediation—is another 
dispute resolution technique used outside of 
the courts. While the mediation process tends 
to be more informal, the arbitration process 
is typically more formal. In arbitration, 
both parties involved in the dispute present 
evidence to the arbitrator and provide 
testimony similar to how they would in a trial 
setting. After examining the evidence of the 
case the arbitrator renders a decision—much 
like a judge would in a court trial—that is 
legally binding. This ensures that awards 
given through arbitration are enforceable by 
law and that such cases cannot be tried again 
in the courts. In contrast, mediation allows 
both parties to come to a final decision that is 
mutually agreed upon. In arbitration, neither 
party has a final say regarding the decision 
made through the arbitrator.

Arbitration—like mediation—is another 
dispute resolution technique used outside 
of the courts. While the mediation process 
tends to be more informal, the arbitration 
process is typically more formal. In 
arbitration, both parties involved in the 
dispute present evidence to the arbitrator 
and provide testimony similar to how they 
would in a trial setting. After examining the 
evidence of the case the arbitrator renders 
a decision—much like a judge would 
in a court trial—that is legally binding. 
This ensures that awards given through 
arbitration are enforceable by law and that 
such cases cannot be tried again in the 
courts. In contrast, mediation allows both 
parties to come to a final decision that is 
mutually agreed upon. In arbitration, neither 
party has a final say regarding the decision 
made through the arbitrator.
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Who can be an arbitrator?

• Who can be an arbitrator?
• Anyone can be an arbitrator as long as all parties involved 

agree.
• However, arbitrators are often senior lawyers, retired 

or former judges, or expert professionals from various 
disciplines such as accounting or engineering.

• Arbitration Organizations:
• American Arbitration Association (AAA): The AAA is 

a not-for-profit organization that provides arbitration 
services and administers arbitration proceedings to 
individuals and organizations who wish to resolve 
conflicts out of court.

• Judicial Arbitration and Mediation Services (JAMS): 
JAMS is a United States for-profit organization that 
provides both arbitration and mediation services. JAMS 
is the largest private arbitration entity in the United States 
and specializes in complex, multi-party business cases.
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The Trial Stage:

The Trial Stage:
If mediation attempts are unsuccessful, or parties do not agree to mediation, 
the next stage in the litigation process is to take the case to trial.

Pre-Trial Conferences
Pre-trial conferences are scheduled by the court and act 
as the final effort to ensure that all parties are prepared to 
go to trial. Pre-trial conferences are held in a courtroom 
to facilitate a face-to-face discussion of the issues of the 
case. The main purpose of a pre-trial conference is for 
scheduling: at this time it is determined if the case will need 
a jury, when the trial will take place, how long the trial 
will go, what the deadlines for motions are, etc. In pre-trial 
conferences, attorneys appear before a judge and discuss 
any major issue(s) and clear up all facts in front of a judge. 
The documents described must be procured before this 
conference, or if they are not, the judge will set a date that 
they will be required by at this time.
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Bench Trial or Jury Trial

Bench Trial or Jury Trial
If a case reaches the trial stage, whether the case is 
tried by a bench or a jury will have already been pre-
determined. Parties request the type of trial they want 
when the case is first filed.

• Bench Trial
In the United States, if a civil case makes it to trial, then the matter 
will most likely be tried solely by a judge and not a jury. This is known 
as a bench trial. In some cases, a bench trial can bring a defendant 
great advantages over a jury trial. It is necessary to discuss with your 
attorney whether a bench or a jury trial will be the best option for your 
case. 

• Jury Trial
The Seventh Amendment to the United States Constitution states: “In 
Suits at common law, where the value in controversy shall exceed 
twenty dollars, the right of trial by jury shall be preserved, and no fact 
tried by a jury, shall be otherwise re-examined in any Court of the 
United States, than according to the rules of the common law.” In a 
civil trial, one of the parties must request a jury trial and pay a small 
fee, otherwise, a bench trial will result. A jury trial can potentially bring 
a defendant greater advantages over a bench trial, depending on the 
case.  

• Jury Selection
After pre-trial proceedings have concluded, the court will determine if 
the case will be tried before a jury. Jury selection usually commences 
the day before the trial starts. Both the plaintiff and the defendant are 
presented with a body of people sworn to be impartial, from which 
the attorneys select their jury for trial upon mutual agreement. Jurors 
are responsible for establishing the accuracy of all facts, information, 
testimony, and depositions provided in a civil trial through their 
verdicts. For this reason and others, the assistance and counsel of 
attorneys throughout every phase of any civil case involving a civil 
trial by jury is essential. In fact, statistics have shown that most cases 
rewarding damages of some form involve a jury.
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The Trial and Judgment

The Trial and Judgment
The length of a trial varies, depending upon the complexity of the case and 
the number of witnesses. While the average length of a trial is estimated 
to be around four to five days, it is possible for jury trials to continue for 
several months. Hence, going to trial is often a risk that most attorneys try 
to avoid. 

The trial begins with the plaintiff presenting evidence first to a judge in a 
bench trial, or to the group of citizens in the jury. After the plaintiff presents 
his/her evidence, the defendant then has the opportunity to present their 
defense against the evidence laid out by the plaintiff.

It is up to the plaintiff to prove his 
case through convincing evidence 
and its probable truth or accuracy. 
This means that the quantity 
of evidence presented by the 
plaintiff is not as important as the 
persuasiveness of the evidence.

Once both sides have presented 
their case, the judge or jury decides 
on a judgment. If the judge or jury 
rules against the plaintiff, the case is 
over. The judge will then enter the 
judgment in favor of the defendant 
and release the defendant from all 
liability. If the judge or jury rule in 
favor of the plaintiff, the defendant 
is found liable and judgment is 
entered for the plaintiff. The court 
then awards damages (money) and/or 
orders the defendant to perform other 
specific acts or forms of restitution.
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Post Trial Motions

Post Trial Motions
Once a judgment has been awarded, either party may file a 
post-trial motion. Post-trial motions are filed with the trial 
court where the case was originally tried. This means that 
they are not filed with an appellate court. Some of the most 
common types of  post-trial motions include a motion for a 
new trial or a motion to amend or nullify a judgment. Most 
post-trial motions are only filed in cases involving a jury trial, 
and not a bench  trial. This is because most attorneys realize 
that a judge is unlikely to reverse his own ruling unless new 
evidence has been discovered.

Collect Judgment
After the court makes its judgment on a case, the party that 
lost is bound by the law to observe all of the terms of the 
judgment, including paying any fees accordingly. Failure 
of the defendant to obey the judgment places the defendant 
in contempt of court and brings the danger of prosecution 
and other penalties. Additionally, a plaintiff with a judgment 
may seek to enforce it by obtaining a court order to seize the 
property of the defendant to satisfy the defendant’s debt. A 
Writ of Garnishment is a document the judge uses to enforce 
his/her judgment by garnishing the party’s wages or similar 
means to satisfy the amount owed.

Appealing the Judgment
The losing party of a lawsuit may file an appeal if they believe 
the judgment was legally incorrect. Appeals prolong the 
litigation process and incur additional costs and fees. Appeals 
are made to appellate courts, where they may dismiss the 
appeal, hear and affirm the judgment, reverse it, or send it 
back to the trial court with instructions to correct legal errors.
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Sumsion Business Law

Sumsion Business Law
   Litigation Focus Areas
Now you have a good overview of the litigation process. 
As you navigate through your legal interests and needs, 
you may consider the areas of law in which Sumsion 
Bussiness Law specializes. Our staff of legal professionals 
focus otheir time on the following areas of law:

• Breach  of  Contract
• Defective  Workmanship
• Intellectual  Property,  Trade  Secrets,  etc.
• Misrepresentation  or  Fraud 
• Shareholders’  Derivative  Actions  
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Breach of Contract

Breach of Contract
Failing to perform any term of a contract is a serious issue, and should be 
dealt with properly. This may deal with failed performance, an unfinished job, 
an incomplete payment, or goods and services undelivered.

Defective Workmanship
Often, people don’t receive what they pay for due to sloppy or defective 
workmanship. We have had experience with this in the past and can help. 

Intellectual Property, etc.
From supporting newly formed start-ups to litigating multi-million dollar 
IP matters, our diversified experience makes Sumsion Business Law the 
complete legal package for startups. We will work with you at any stage of 
the business process. Because no two startups have the same legal needs, 
we empower you to use your business capital for legal matters that matter 
most to you. Our knowledgeable legal team will help you meet the full 
range of your business objectives, including protecting your copyrights, 
patents, trademarks, and trade secrets. We also help you secure investors both 
domestically and abroad, to help you further your business achievements.

Intellectual Property, etc.
If you are the victim of intentional deceit, dishonesty or trickery, you have the 
right to file a lawsuit for damages. Fraud and misrepresentation are common 
issues, and at Sumsion Business Law, we are here to help.

Shareholders Derivative 
Sumsion Business Law has the experience necessary to help you receive the 
compensation you deserve. If improper management in a corporation has 
affected you as a shareholder, our team of attorneys will provide you with the 
legal protection you need.
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