Critical Employee Benefit and Legal Issues Associated with
COVID-19 Webinar Q&A
1. Q: Are amounts that the government pays through CARES allowed to be counted for
forgiveness with PPP? Is that considered double dipping?
A: If you are eligible for a credit for a particular expense you cannot also use PPP
loan proceeds to pay it and then seek forgiveness of that amount.

2. Q: If an employer is paying 2/3 of pay for FFCRA FML leave, how will that be viewed
as it relates to the CARES Act/PPP forgiveness requirement (you cannot pay an
employee less than 25% of their former rate)?
A: PPP loan proceeds are not permitted to be used to pay qualified sick leave wages
for which a credit is allowed under section 7001 of the FFCRA or qualified family
leave wages for which a credit is allowed under section 7003 of the FFCRA. If it were
permitted, this would be an example of double dipping.

3. Q: If an employer requires employees to take their temperature before entering the
workplace each day, or take time to go get a fit-for-duty certification due to new
workplace rules, does the employer need to pay wages for the time spent doing so?
A: No. Although the compensability of pre-shift medical exams has not fully
developed, the US Supreme Court cases, in analogous settings, state that this would
not be compensable time because it would not be “indispensable” to performing the
employee’s duties. Therefore, an employer would generally not be obligated to pay
for this time under federal law. State and local law may vary on pre shift
compensability of certain activities. Notwithstanding, an employer should consider
compensating this time to avoid dealing with frivolous claims and due to employee
morale issues.

4. Q: How should employers handle the costs of test/office visit if the employee is not in
the group sponsored health plan?
A: There is no requirement for an employer to pay for cost of Covid testing. The
requirement applies solely through the employer-sponsored group health plans for
those employees and eligible dependents enrolled in the plan at the time the expense
is incurred. If an employee is not enrolled in the group health plan, then the employee

(or any other plan in which the employee is enrolled) is responsible to pay for the cost
of Covid testing.

5. Q: Does Dykema work with Employers to redesign travel policies? (e.g. What is best
practice for approving travel that may put the EE at risk? Are there questions that
would be good to ask by those approving travel to position and protect the approver
and employer from the risk of approval?)
A: Yes. These policies should incorporate guidance from CDC, OSHA, state and local
orders, and state health agency guidance on proper practices to prevent Covid-19
infection. Risk associated with approval can only be mitigated by following guidance
issued by foregoing agencies.

6. Q: How should employers train Managers/Supervisors on return to work and ongoing
management/elevating suspected sick people? How does a Manager balance
productivity measures and workplace risk?
A: Managers should be aware that they are legally allowed to exclude certain
individuals if they pose a direct threat or risk to themselves or other employees based
on their medical condition, due to a heightened risk of infection or adverse
consequences resulting from infection. Employers should immediately prepare and
implement a “return to work” policy/plan which incorporates CDC, OSHA, state and
local orders, and state health agency guidance, which includes guidance on
identification of Covid-19 symptoms. These protocols may impact productivity in the
short term but should be aimed to protect workers (and their long-term productivity)
based on available guidance. Managers also have a duty to explore potential
reasonable accommodations for individuals who may have a disability, such as
adjusting their duties or work environment, or exploring work from home options. The
best approach is for managers to be aware of their rights and responsibilities in this
regard.

7. Thinking about Day 2 - employees returning to work:
A. Q: Can an employer require all employees to wear masks when coming into the
office?
A: Yes, this would be allowed under current equal employment opportunity
guidance. State law guidance may vary, and employers should be aware of
religious accommodation issues.

Q: Should employers provide masks or require that employees bring their
own?

A: It is generally recommended that if employer is requiring employees to wear
masks (or other PPE), it should provide such masks or PPE. Employers should
also be aware of any reimbursement implications for employee’s purchase of
mandatory PPE based on state or local law. State and local law may also vary
on this issue based on its return to work guidelines or other emergency orders.

B. Q: What are the legal implications that employers need to focus on as they get
ready to bring several employees back to the office?
i. Q: Can employees be asked to sign a waiver releasing their employer
from legal action if they get sick?
A: Unlikely this would be enforceable for future claims. If Covid-19
infection is deemed to be a covered injury under applicable state’s
workers compensation law, such a waiver would very likely be
unenforceable.

ii. Q: Is the Department of Labor going to play a role?
A: The DOL has issued safety guidance through OSHA and would be
enforcing the paid sick leave and paid FMLA provisions of the FFCRA.

iii. Q: If an employee gets sick upon returning to work, are they then
eligible for workers compensation coverage?
A: Workers compensation coverage is based on state law and could
vary to some degree. But generally, if an employee is infected at work,
it would be a covered compensable injury.

C. Q: If my employer asks me to come back to the office, but I have been able to
work effectively from home, can I refuse?
A: This would be a fact specific determination on the employee’s circumstances
and the reason for refusal. Generally employees would have to return to work
unless their refusal is based on a disability, in which case the employer may have
to explore a reasonable accommodation for such disability, and the work from
home option does not present an undue burden to employer.

i. What are the implications?
A: Absent other fact specific considerations, including any potential
available accommodation for a disability, an employer can discipline
an employee for such refusal to attend work as directed.

D. Q: If I was furloughed and now my employer wants me back (x hours/week) and I
refuse, am I still eligible for unemployment for do I forfeit my claim to
unemployment?
A: This is state specific inquiry based on guidance from each state unemployment
agency, but generally, employees would become ineligible for unemployment
benefits if there are offered work by their employer and they refuse to return.
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