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MD Ranger produces annual benchmarks for contracted physician positions. These benchmarks 
include call coverage, medical direction, leadership, administrative, hospital-based services, clinical 
professional services, telehealth, and diagnostic testing agreements. Data are reported directly by 
healthcare organizations like acute care hospitals, health systems, post-acute facilities, and specialty 
hospitals. Benchmarks are derived from a database of more than 28,000 physician contracts from more 
than 325 health care organizations and thousands of physicians across the US.

This toolkit is a resource that provides general information to healthcare organizations as they evaluate 
the commercial reasonableness of physician agreements. No information contained in this document 
should be construed as legal or valuation advice. MD Ranger, Inc. is not a law firm, consulting firm or 
valuation consultant. The information should not be used as a substitute for obtaining legal advice from 
an attorney.
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CATEGORY CRITERIA IMPACT

1. Alignment with 
Mission and Goals

Does the arrangement 
align with and facilitate 
achievement of the 
organization’s mission and 
goals?

If not, it may not be 
commercially reasonable.

2. Industry Practice Is the arrangement 
reasonably prevalent in 
similar organizations (size, 
type) or are there legitimate 
reasons for an atypical 
arrangement?

The more uncommon, 
the less likely it is to be 
commercially reasonable.

3. Frequency and 
Intensity of Need

How often is the service 
needed? How intense is the 
workload?

If frequency or intensity of 
service is low, commercial 
reasonableness may be 
questionable.

4. Alternatives Are there less costly 
alternatives that are 
equivalent or better with 
respect to quality of care?

If yes, the arrangement 
may not be commercially 
reasonable.

5. Duplication Is there a duplication of 
service arrangements?

If yes, the arrangement 
may not be commercially 
reasonable.

6. Financial 
Performance

Does the cost of the 
arrangement justify 
identifiable benefits?

If the associated service 
results or contributes to 
economic losses, it may not 
be commercially reasonable.

7. Qualifications Is the physician qualified to 
provide the services?

If not, the arrangement 
may not be commercially 
reasonable.

8. Evaluation Metrics Are there well defined 
and objective measures 
of performance? Is the 
evaluation process defined?

If not, the arrangement 
may not be commercially 
reasonable.

9. Payment Terms Is there a defined payment 
amount, with a defined 
maximum payout?

If not, the arrangement 
may not be commercially 
reasonable.

Commercial Reasonableness Checklist
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Special Circumstances Checklist
In addition to the check list provided above, the following situations should be reviewed and documented 
carefully with respect to necessity and commercially reasonableness:

Call coverage for very low frequency services 
(e.g. dermatology, infectious disease)

Call coverage by two specialties with overlapping scope 
of practice

Coverage arrangements for dual campuses that 
are nearby, particularly for low volume emergency 
departments

Directorships for programs with only one physician or 
group of physicians providing the service

Multiple directorships for the same specialty

Multiple directorships with the same physician

Multiple agreements (coverage or medical 
administrative) with the same medical group
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Legal Standard for Commercial Reasonableness
Hospital-physician agreements must be consistent with fair market value and commercially reasonable 
to comply with federal and state regulations. These are separate legal standards, thus a contract may 
be consistent with fair market value but not meet the standards of commercial reasonableness.

The legal standard for commercial reasonableness is found in three citations:

The U.S. Department of Health and Human Services states that an 
arrangement must be a “sensible, prudent business agreement, from the 
perspective of the particular parties involved, even in the absence of any 
potential referrals.”1  

The Office of the Inspector General (OIG) of the Department of Health 
and Human Services states that to meet the threshold of commercial 
reasonableness, compensation arrangements with physicians should be 
“reasonable and necessary.”2  

Stark Law commentary states: “An arrangement will be considered 
commercially reasonable in the absence of referrals if the arrangement 
would make commercial sense if entered into by a reasonable entity of 
similar type and size and a reasonable physician of similar scope and 
specialty, even if there were no potential designated health services (DHS) 
referrals.”3

The three definitions are consistent and contain the central theme that the arrangement cannot be 
established because of potential referrals. Application of these legal standards requires judgment. 
Objective criteria are not provided by regulation although guidelines and precedents may be found in 
case law.4

1 63 Federal Reg. 1700 (Jan. 9, 1998)

2 “OIG Compliance Program for Individual and Small Group Physician Practices,” Notice, 65 Federal Register 59434 (Oct. 5, 2000); OIG 
Advisory Opinion No. 07-10, September 20, 2007, pgs. 6, 10; “OIG Supplemental Compliance Program Guidance for Hospitals,” Notice, 70 
Federal Register 4858 (Jan. 31, 2005) 

3 69 Federal Register 16093 (March 26, 2004)

4 Four cases are helpful in this regard. Criteria offered by government’s experts in those cases are incorporated in the checklist provided 
here. The cases are (1) United States ex. rel., Kaczmarczyk v. SCCI Hospital Ventures, (2) United States v. Campbell, (3) United States and 
Elin Baklid-Kunz v. Halifax Hospital Medical Center (4) United States ex rel. Drakeford v. Tuomey Healthcare System

1

2

3
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Assessing Commercial Reasonableness
The determination of commercial reasonableness is a more subjective process than fair market 
value since there is only limited regulatory criteria or guidance. It is not enough to simply assert 
that an agreement (a) is necessary for the operation of the hospital, (b) makes business sense, and 
(c) the compensation level was established without regard for potential referrals. Documentation of 
the need for the specific contract for the specific situation, in addition to market data supporting the 
prevalence of the type of contract will enhance compliance reviews. Using a checklist like the one in this 
document provides a framework for documentation of your organization’s consideration of commercial 
reasonableness.

Be cautious if your institution has never determined that a contract request failed the ‘test’ of 
commercial reasonableness. A prudent question to ask of the valuation consultant, contracting director 
or facility administrator is: 

Has our process and criteria for documenting commercial reasonableness 
ever resulted in a negative finding for a proposed agreement?5  

If the answer to this question is “no,” the process and criteria or the judgment being applied may 
be ineffective in the absence of a thoughtful and consistent commercial reasonableness review and 
documentation process.   

With the right tools, process and participants, documenting commercial reasonableness should 
become a routine and straightforward process for most contracts. These checklists can help to identify 
contracts that need additional documentation or external validation to meet the standard of commercial 
reasonableness.

MD Ranger Percent Paying and Number of Position Benchmarks

Market data can sometimes help to document commercial reasonableness. Because MD Ranger 
collects subscriber data that includes a comprehensive inventory of all non-employment physician 
contracts, it can report the percentage of hospitals in its database that pay for benchmarked services.

If the percentage of MD Ranger hospitals that pay for a service is high, it is a strong indication that the 
service is commercially reasonable. The benchmarks do not take into account hospital characteristics 
such as hospital size, trauma status, physician supply, or factors that could influence a commercial 
reasonableness assessment, although special reports can be ordered to test particular characteristics.

Conversely, if the percentage of MD Ranger hospitals that pay for a service is low, it is less likely that 
payment for the service is commercially reasonable.  For low frequency services, additional information 
on hospital size, program requirements and community need should be reviewed and documented in 
the commercial reasonableness analysis.

MD Ranger also reports the distribution of number of total positions for hospitals, as well as by service 
which can help document the reasonableness of multiple medical directors for programs such as 
cardiology and behavioral health.

5 The “analyst” can be either the individual in a hospital organization or an independent valuation consultant.
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Spine Surgery Call Coverage

Case Studies

A busy Level 2 trauma center community hospital had neurosurgery coverage through a contract with 
a panel of neurosurgeons, all of whom had full delineated privileges that included spine surgery. The 
contract requires the on-call physician to be restricted for the full 24-hour day and precluded from 
performing non-emergency surgery. A panel of orthopedic surgeons that specialize in spine surgery 
proposed that the hospital create an on-call panel for spine cases. Because the hospital had already 
secured continuous and restricted coverage for emergency spine injuries from qualified surgeons, the 
proposed additional arrangement was found to be duplicative and, therefore, did not meet the standard 
of commercial reasonableness.
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Electrophysiology Cardiology 
Medical Director and Co-Management

There is a single electrophysiology (EPS) specialist in a community hospital. The hospital proposed it 
would contract with this physician to be the medical director of electrophysiology with responsibilities 
for outreach to other hospitals, clinical quality improvement and co-management focused on cost 
control. 

By applying the review criteria in the Commercial Reasonableness Checklist, it was found that one 
segment of the position, the co-management agreement, is commercially reasonable.  This work is 
directly supportive of the goals of the hospital for cost management and the agreement provides for 
defined time commitments, measurable performance outcomes and a defined level of compensation 
that was found consistent with fair market value.  

However, the segments of the work for outreach to other hospitals and clinical quality improvement was 
found not to be commercially reasonable. As the sole EPS physician on the medical staff, the physician’s 
private practice is indistinguishable from the medical staff in the EPS subspecialty, hence the hospital 
should not be paying for marketing and quality reviews of his private practice. Further, there is no 
practical way to evaluate how any work done exclusively for the hospital might be different from the 
physician’s private practice work.
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Infectious Disease Emergency Call

A community hospital has an emergency service with average volume and clinical mix. A contract 
with two infectious disease specialists to provide emergency department coverage was proposed. By 
applying the review criteria in the Commercial Reasonableness Checklist, there are reasons to be 
concerned about commercial reasonableness. 

A review of patients presenting at the emergency department shows that occasionally there are patients 
who may benefit from consultation with an infectious disease specialist. However, the emergency 
medical conditions that brought them to the ED generally could be effectively managed by the on-site 
internal medical hospitalist or emergency physician on duty, with possible referral to an ID specialist for 
follow-up consultation as an inpatient, or following discharge from the ED. The ID call coverage could 
be considered a duplicated service. Additionally, even if there are patients whose emergency medical 
conditions could not be optimally handled with existing hospital-based physicians, the frequency of 
emergency need is so low that it is reasonable to expect the infectious disease specialists to handle this 
as a part of their basic medical staff membership obligations. Furthermore, at this particular hospital, 
there is an existing paid medical administrative position for an infectious disease specialist (“antibiotic 
stewardship director”). Given the low frequency of need in the emergency department, it would be 
reasonable to clarify the job description for this position to include the availability for consultation to 
hospital patients, if it is not already there.

While there is reason to be concerned about whether the standard for commercial reasonableness 
is met in this case, the evaluation is not clear cut. MD Ranger Percent Paying Benchmarks show that 
19% of MD Ranger subscribers report paying for ID call coverage. Also, 39% report having a medical 
administrative position for an infectious disease specialist (“antibiotic stewardship”).

Taking all this information together indicates that the commercial reasonableness determination will 
be a close call.  Care and judgement should be used to document the reasons for the coverage contract 
is needed, such as number of ED visits, frequency of call, particular patient populations that require ID 
consultation via the ED at a higher than normal rate, etc.
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ICU Coverage of Two Campuses

A two-hospital system has campuses 15 minutes apart. The hospital has two separate agreements 
with a single group of pulmonary medicine/critical care physicians. Each agreement provides for a 
combination of on-site coverage (consistent with Leapfrog standards) at each campus during daytime 
hours and on-call coverage for other hours of the day. The agreements call for separate physicians for 
each hospital.

The volume of off-hours calls is relatively low, with very low probability of simultaneous calls from each 
campus. This low volume raises a significant concern about whether it is commercially reasonable 
to pay separate physicians to be on-call at each hospital. The hospital should consider if there is a 
reasonable alternative to two agreements: specifically, could there be a single agreement for the group 
to cover each campus during the daytime hours with a combined call panel for after-hours coverage.  
Relevant factors to review would be ICU census, frequency of call, patient profiles for each ICU, etc.


