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 May 16, 2022 

VIA EMAIL AND U.S. MAIL: 

WILEY C. BRACEY  

U.S. Army Corps of Engineers  

ATTN: REGULATORY DIVISION  

1949 Industrial Park Road, Room 140 

Conway, SC 29526 
Wiley.C.Bracey@usace.army.mil 
SAC.RD.Conway@usace.army.mil  

CHUCK HIGHTOWER 

S.C. Dept. of Health & Environmental Control

Water Qual. Cert. & Wetlands Section

2600 Bull Street

Columbia, SC 29201
hightocw@dhec.sc.gov

Re: Nan Ya Plastics Corporation of America (NPCA) | SAC-1995-010646 (REVISED) 

Dear Corps and DHEC Staff, 

On behalf of Coastal Conservation League, South Carolina Environmental Law Project 

(SCELP) appreciates the opportunity to submit the following comments regarding Nan Ya Plastics 

Corporation of America’s (Applicant) above-referenced application for a permit to construct a 

warehouse for the storage of recycled plastic chips in freshwater wetlands. This letter opposes 

NPCA’s project as presented in its current iteration and is intended to pertain to all forthcoming 

permitting processes for the project that are relevant to the subjects this letter addresses. Coastal 

Conservation League and SCELP would also like to extend an invitation to this project’s 

stakeholders to engage in discourse as partners on ways to work together to protect the nearby 

environment for generations of South Carolinians to enjoy. 

COASTAL CONSERVATION LEAGUE 

Coastal Conservation League (the League) is a non-profit conservation organization that 

works to protect the threatened resources of the South Carolina coastal plain—its natural 

landscapes, abundant wildlife, clean water, and quality of life—by working with citizens and 

government on proactive, comprehensive solutions to environmental challenges. From sandy 

beaches and healthy marshes, to freshwater swamps and pine savannas, the League protects natural 

habitats and the wildlife that depends on them. The League works to educate the public, media, 

industry, and local and state policy makers on the science and economics of clean air and water 

policies to balance unbridled growth. Most of all, the League strives to ensure that future 

generations will be able to enjoy the same spaces and quality of life that we do today. 

mailto:ben@scelp.org
mailto:leslie@scelp.org
mailto:mike@scelp.org
mailto:lauren@scelp.org
http://www.scelp.org/
mailto:Wiley.C.Bracey@usace.army.mil
mailto:SAC.RD.Conway@usace.army.mil
mailto:hightocw@dhec.sc.gov
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BACKGROUND 

 

Applicant’s project is located in Lake City, South Carolina (Latitude: 33.8320°N, 

Longitude: -79.7649°W). See Joint Public Notice, Attachment A. Specifically, the proposed work 

would consist of expanding the existing facility by constructing an onsite warehouse that Applicant 

claims is necessary for the storage of recycled plastic chips. Applicant has requested to modify the 

restrictive covenants by releasing the restrictions on 5.08 acres of the preserved area for these 

purposes.  According to Applicant, the facility expansion is required due to requirements from its 

customers that the resin product it currently produces be formulated to contain a designated 

percentage of recycled material. If this demand cannot be met, Applicant claims it will lose 

customers and no longer be able to operate. Applicant has proposed to provide alternative 

mitigation by purchasing 106.7 from the Carter-Stilley Wetland and Stream Mitigation Bank. 

 

Impacts associated with the proposed construction will result in the placement of fill 

material in 5.08 acres of jurisdictional, freshwater wetlands. These wetlands are part of a larger 

area that were preserved in perpetuity by deed restrictive covenants as mitigation for previous 

impacts. Additionally, as mentioned in the Joint Public Notice, the original DA Permit included 

special conditions regarding an active Red-cockaded Woodpecker colony located approximately 

one-half mile from the proposed project.  

 

 As a general matter, there remain too many unanswered questions about the current 

proposed project, making it impossible to sufficiently evaluate all potential direct, indirect and 

cumulative impacts, and necessitating an EIS pursuant to the National Environmental Policy Act, 

42 U.S.C. § 4321, et seq. “Preparation of an EIS is mandated where uncertainty may be resolved 

by further collection of data or where the collection of such data may prevent ‘speculation on 

potential . . . effects.’” See Ocean Advocates v. U.S. Army Corps of Eng’rs, 402 F.3d 846, 870 (9th 

Cir. 2004).  Both the context and intensity of the proposed project warrant the preparation of an 

EIS. Regarding context, this project poses extraordinary circumstances because it will be 

undertaken by part of a corporation that has previously knowingly polluted U.S. waters1 and now 

proposes to reverse its own wetland protections. As to intensity, the project is located in a unique 

 
1 Notably, Nan Ya was created by and is part of the Formosa Plastics Group, “the largest private enterprise 

in Taiwan.”  Nan Ya Plastics Corp. of America, “About Us,” http://www.npcam.com/nj-sc/AAAAA-

02.htm (last updated August 2021).  Beginning in 2016, Formosa Plastics was the subject of a protracted 

legal battle captioned Waterkeeper v. Formosa Plastics Corp. that resulted in the largest-ever settlement of 

a Clean Water Act suit filed by private citizens.  See Moore-Eissenberg, “No More Nurdles? Formosa’s 

Agreement to Stop Pumping Plastics into Lavaca Bay is Historic,” Texas Monthly, available at 

https://www.texasmonthly.com/news-politics/nurdles-formosas-agreement-stop-plastics-lavaca-bay-

historic/ (October 16, 2019).   Pollution by Formosa in the form of nurdles was first identified by a Formosa 

employee who notified the Corporation of the pollution in 2000; however, the pollution persisted for years. 

Citizens initiated legal action after a shrimp boat captain named Diane Wilson and a team of former 

Formosa employees spent seven (7) years investigating the thirty million (30,000,000) nurdles 

polluting Cox Creek and Lavaca Bay.  Id.  Formosa had previously conceded to the Texas Commission on 

Environmental Quality that releasing nurdles into the environment would “indisputably be a permit 

violation” that must be reported within 24 hours, yet the pollution persisted. See Moore-Eissenberg, 

“Nurdles All the Way Down,” Texas Monthly, available at https://www.texasmonthly.com/news-

politics/texans-gulf-coast-plastic-pollution/ (October 2019). 

http://www.npcam.com/nj-sc/AAAAA-02.htm
http://www.npcam.com/nj-sc/AAAAA-02.htm
https://www.texasmonthly.com/news-politics/nurdles-formosas-agreement-stop-plastics-lavaca-bay-historic/
https://www.texasmonthly.com/news-politics/nurdles-formosas-agreement-stop-plastics-lavaca-bay-historic/
https://www.texasmonthly.com/news-politics/texans-gulf-coast-plastic-pollution/
https://www.texasmonthly.com/news-politics/texans-gulf-coast-plastic-pollution/
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geographic area and would have significant adverse impacts such as the destruction of a currently-

protected RCW habitat.  

 

THE WETLANDS PROPOSED TO BE IMPACTED ARE PART OF A LARGER AREA THAT WERE 

PRESERVED IN PERPETUITY 

 

It is undisputed that the wetlands this Applicant proposes to impact were previously 

preserved by at least one set of restrictive covenants (possibly more), as outlined below.2 As it is 

stated in the Public Notice, “[t]he wetlands proposed to be impacted are located within an area 

preserved in perpetuity by deed restrictive covenants associated with Department of the Army 

(DA) permit SAC-1995-10646, issued on September 14, 1995.”  The burden of enforcing the 

applicable restrictive covenant is on the Corps.  See 33 CFR 332.7(a)(1); 40 CFR 230.97(a)(1).3  

 

1. 1998 Restrictive Covenants  

The most recent set of restrictive covenants, titled Declaration of Restrictive Covenants for 

Wetlands and Endangered Species Preservation on Property Being Transferred by Pee Dee 

Regional Development Corporation to Nan-Ya Plastics Corporation, America; they were created 

on April 7, 1998, and filed on April 16, 1998, in Florence County. See Attachment B. 

The 1998 document provides that the covenants were entered into in consideration of the 

issuance of DA Permit No. 95-2D-048 “and for the protection or enhancement of the 

Property’s wetlands, scenic, conservation, resource, environmental, or other values” 

(emphasis added).  The covenants prohibit Nan Ya from “filling, draining, flooding, dredging, 

impounding, clearing, burning, cutting or destroying vegetation, cultivating, excavating, erecting, 

constructing, or otherwise doing any work on the Property.”  Additional language in the covenants 

includes phrases like “remain substantially in its natural condition forever,” “run with the lands,” 

and “binding.”  The term of the covenants also required Nan Ya to promise “[t]o manage the 

property in a manner that promotes the continuance and improvement of sensitive nesting and 

foraging habitats of the red-cockaded woodpecker.”4 These covenants were then incorporated into 

a deed (filed one minute after this document) that also references the restrictive covenants. See 

Attachment C.  

 

 
2 South Carolina law provides that a “mitigation project must be provided long-term protection through real 

estate instruments or other available mechanisms, as appropriate.” See 33 CFR 332.7(a)(1); 40 CFR 

230.97(a)(1). 
3 In fact, the Corps’ own handbook states that the “Corps may enforce the use restrictions under the deed 

restriction or negative/restrictive covenant as long as it is a condition of a DA permit, a mitigation banking 

instrument, or an in-lieu fee program instrument.” See U.S. Army Corps of Engineers, COMPENSATORY  

MITIGATION SITE PROTECTION INSTRUMENT HANDBOOK, available at  

www.aswm.org/pdf_lib/site_protection_instrument_handbook_august_2016.pdf.  
4 The League also questions why the recommendations for prescribed fire are for every 3-5 years versus the 

typical 2-3 years.  

http://www.aswm.org/pdf_lib/site_protection_instrument_handbook_august_2016.pdf
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2. July 1992 Protective Covenants 

A second set of covenants for the property in question titled Declaration of Protective 

Covenants for Wetlands Preservation was created on July 13, 1992, and filed in both Williamsburg 

and Florence Counties on July 16, 1992. See Attachment D. 

 

This document provides that the covenants were entered into as a condition to the issuance 

of DA Permit No. 92-2D-078 “in order that the designated wetlands shall remain substantially in 

their natural condition forever.”  Additional language of the covenants provides that the 

“designated wetlands shall be preserved in their natural state for perpetuity,” that the “covenants 

are to run with the lands and shall be binding upon all successors and assigns.”  Unlike the 1998 

covenants, these protective covenants do not provide a procedure for modifying the terms of the 

covenants.  

 

3. May 1992 Restrictive Deed 

 

There is a third document protective of the wetlands on Applicant’s property titled 

Restrictive Deed, created on May 22, 1992, and filed in both Williamsburg and Florence Counties 

on May 28, 1992. See Attachment E.  

 

This restrictive deed specifically notes that it was created as consideration for “permit 

number 92-3E-078-D, to construct an earthen dike in the wetlands area.” The document further 

states an agreement exists between the S.C. Budget & Control Board, the S.C. Wildlife & Marine 

Resources Dept., and DHEC, where “all parties involved in this project understand that all 

wetlands associated with this project must be observed in perpetuity.”  This Deed further prohibits 

Nan Ya from “draining, clearing, excavating” or conducting “any other activities which are 

damaging to the wetlands[.]” Again, unlike the 1998 covenants, this Deed does not provide a 

procedure for modifying its terms. 

 

--- 

 

Restrictive covenants are written to “run with the land” in perpetuity and remain in effect 

regardless of ownership of the land; every subsequent owner or occupier must comply with the 

terms of the covenant because the restrictions are on the land itself.  In Binkley v. Rabon Creek 

Watershed Conservation Dist. of Fountain Inn, the Court stated that “[c]lear and unambiguous 

language in grants of easement must be construed according to terms which parties have used, 

taken, and understood in [the] plain, ordinary, and popular sense.”  348 S.C. 58, 67 (Ct. App. 2001) 

(citing S.C. Publ. Serv. Auth. v. Ocean Forest, 275 S.C. 552 (1981)).  In determining a grantor’s 

intent, a deed must be construed as a whole and effect given to every part.  Windham v. Riddle, 

381 S.C. 192, 201 (2009).  Words of a restrictive covenant will be given the common, ordinary 

meaning attributed to them at the time of their execution.  Matsell v. Crowfield Plantation Cmty. 

Servs. Ass'n, 393 S.C. 65, 71 (Ct. App. 2011).  “The court may not limit a restriction in a deed, 

nor, on the other hand, will a restriction be enlarged or extended by construction or implication 

beyond the clear meaning of its terms even to accomplish what it may be thought the parties would 

have desired had a situation which later developed been foreseen by them at the time when the 

restriction was written.”  Taylor v. Lindsey, 332 S.C. 1, 4 (1998).  



5 of 12 

 

 

The case Abel v. DHEC, 419 S.C. 434 (Ct. App. 2017) is particularly instructive.  In Abel, 

Pawleys Island Baptist Church filed an application in 2000 for a coastal zone consistency 

certification to permit it to fill wetlands so that it could construct a new sanctuary.  DHEC issued 

the certification but also entered into a settlement agreement with the church that stated “The 

Church agrees that the wetland preserved by this Consent Order shall remain in its natural state.”  

Id. at 437.  In 2012, the Church applied for a new permit to fill additional wetlands, which DHEC 

ultimately issued.  Plaintiffs appealed to the ALC, and the ALC found that the Consent Order only 

applied to the original construction and not future construction.  The Court of Appeals reversed 

and remanded, stating: 

 

The court's duty is to enforce the contract made by the parties 

regardless of its wisdom or folly, apparent unreasonableness, or the 

parties' failure to guard their rights carefully. . . . When the language 

of a contract is clear and unambiguous, the determination of the 

parties' intent is a question of law for the court.  

 
Id. at 438.  The Court found that “the ALC improperly rewrote the unambiguous language in the 

consent order to apply a temporal aspect to the . . . clause of the contract.”  Id. at 441. Because the 

parties used the words shall remain “without a specific temporal limitation,” an intent was 

evidenced “that the Church will not seek to modify the remaining wetlands in future building 

plans” and that “the clause’s plain language protects the wetlands going forward[.]” Id.   

What is immediately apparent from these documents is the fact that Applicant has promised 

on at least three separate prior occasions to protect wetlands on its property in exchange for 

something of benefit to them and when it benefitted them to do so.  In Flinkingshelt v. Johnson, 

258 S.C. 77 (1972), the South Carolina Supreme Court did not permit a landowner to invalidate 

the restrictions on her property so as to obtain a substantially greater price for commercial 

purposes, stating that doing so would be “unconscionable . . . even with the most stringent 

safeguards.”  The Court recognized that if it allowed modifications, “the door would be open in 

subsequent litigation to seek to modify in another proceeding the restrictions imposed by this 

Court” and “if any of the conditions become unsatisfactory to plaintiffs or to the purchasers or 

lessees from plaintiffs, one court action after another could be forthcoming.”   

Furthermore, a site preserved for wetlands mitigation must be “permanently protected 

through an appropriate real estate or other legal instrument.” 33 CFR 332.3(h). The law does not 

provide that such protection lasts only until an applicant would like to disturb the wetlands for a 

new project. A presumption exists that the permitting agency's original decision was regular and 

correct, valid and enforceable. Am. Motorists Ins. Co. v. S.C. Second Injury Fund, 300 S.C. 17 (Ct. 

App. 1989), citing 73A C.J.S. Public Administrative Law and Procedure Section 220(a) (1983); 

Welch Moving & Storage v. Public Serv. Comm’n, 297 S.C. 378 (Ct. App. 1989), reversed on 

other grounds, 301 S.C. 259 (1990).  The permitting agency has no authority to change its previous 

decisions unless there are new facts which alter the legal rights or relations of the parties, and 

which demonstrate some defect in the original decision sufficient to overcome the earlier decision's 

presumption of correctness. See 50 C.J.S Judgments, Section 712 (1947).  The Savannah Corps 
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has stated it is their policy that “protected mitigation property not be further impacted,” 5 and the 

Charleston Corps’ Model Restrictive Covenants provide that modification or amendment shall be 

allowed “only in exceptional circumstances.”6 In this case, there are no apparent exceptional 

circumstances that could warrant amendment and reversal of agreed upon protections for on-site 

wetlands. The only circumstance that has changed is that Applicant now wishes to do something 

with its property that is inconsistent with its prior commitment and the mitigation requirement of 

its original permits, which is not a sufficient basis to justify impacts to protected wetlands. 

In conclusion, the language of the three deeds/covenants referenced above is clear that 

wetlands on Applicant’s property are to be protected forever. Applicant’s website claims its “South 

Carolina plant continues to demonstrate a commitment to safety, environmental conservation, and 

quality,” 7 yet it is seeking to overturn the perpetual environmental conservation protections that 

are in place for its property.  Applicant must not be allowed to impact wetlands they have 

contracted to protect several times.  

APPLICANT HAS NOT CONDUCTED AN ALTERNATIVES ANALYSIS 

 

Section 404(b)(1) Guidelines generally prohibit discharge of dredged or fill material that 

“will cause or contribute to significant degradation of the waters of the United States.” 40 C.F.R. 

§ 230.10(c). A discharge contributes to significant degradation if it has “[s]ignificantly adverse 

effects” on human health or welfare, on special aquatic sites, aquatic life, and other wildlife 

dependent on aquatic ecosystems, on aquatic ecosystem diversity, productivity, and stability, or 

on recreational, aesthetic, and economic values. Id.  

 

The 404(b)(1) Guidelines state “no discharge of dredged or fill material shall be permitted 

if there is a practicable alternative to the proposed discharge which would have less adverse impact 

on the environment, so long as the alternative does not have other significant adverse 

environmental consequences.” 40 C.F.R. § 230.10(a). A practicable alternative is one that “is 

available and capable of being done after taking into consideration cost, existing technology, and 

logistics in light of overall project purposes.” 40 C.F.R. § 230.10(a)(2). “If it is otherwise a 

practicable alternative, an area not presently owned by the applicant which could reasonably be 

obtained, utilized, expanded or managed in order to fulfill the basic purpose of the proposed 

activity may be considered.”  Id.  “[T]he applicant is required in every case (irrespective of whether 

the discharge site is a special aquatic site or whether the activity associated with the discharge is 

water dependent) to evaluate opportunities for the use of non-aquatic areas and other aquatic sites 

that would result in less adverse impact on the aquatic ecosystem.”8   

 
5 Department of the Army Corps of Engineers, Savannah District, Amendments to the Declaration of 

Covenants and Restrictions, Jan. 7, 2004, available at https://ribits.ops.usace.army.mil/ords/ 

f?p=107%3A150%3A8044928302926%3A%3ANO%3A%3AP150_DOCUMENT_ID%3A1196.  
6 Department of the Army Corps of Engineers, Charleston District, Charleston District Restrictive Covenant 

Model of September 2020, available at https://www.sac.usace.army.mil/Portals/43/docs/ 

regulatory/Model_Restrictive_Covenants.pdf. 
7  Nan Ya Plastics Corp. of America, “About Us,” http://www.npcam.com/nj-sc/AAAAA-02.htm (last 

updated August 2021).   
8 See Wayland, Robert & Davis, Michael, Memorandum: Appropriate Level of Analysis Required for 

Evaluating Compliance with the CWA Section 404(b)(1) Guidelines Alternatives Requirements, EPA and 

http://www.npcam.com/nj-sc/AAAAA-02.htm
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 The CWA Regulations further establish two (2) analytical presumptions that increase the 

burden on an applicant for a non-water dependent activity to demonstrate that no practicable 

alternative exists. The first presumption is that if the basic purpose of a project is not water 

dependent, “practicable alternatives that do not involve special aquatic sites are presumed to be 

available.” 40 C.F.R. § 230.10(a)(3). The second presumption is that “where a discharge is 

proposed for a special aquatic site, all practicable alternatives to the proposed discharge which do 

not involve a discharge into a special aquatic site are presumed to have less adverse impact on the 

aquatic ecosystem.” Id.  The two presumptions hold unless the applicant proves otherwise.9 DHEC 

Regulation 61-101(F)(5) is clear: “Certification will be denied if . . . there is a feasible alternative 

to the activity, which reduces adverse consequences on water quality and classified uses.”   

 

The stated purpose of Applicant’s project is to “to construct a warehouse for the storage of 

recycled plastic chips,” and Applicant claims that “the expansion and subsequent warehouse is 

required due to the requirements from their customers that the resin product they currently produce 

be formulated to contain a designated percentage of recycled material. If they cannot meet this 

demand, they will lose customers and no longer be able to operate.” This brief conclusory 

statement does not in any way, shape, or form constitute an acceptable alternatives analysis for 

several reasons.  Applicant’s proposed warehouse is categorically not water-dependent; therefore, 

practicable alternatives that do not involve special aquatic sites are presumed to be available.   

Applicant has not demonstrated that its proposal is the least environmentally damaging alternative; 

neither has Applicant demonstrated the extent to which substantial environmental impacts could 

be minimized (i.e. development of a parcel not protected by restrictive covenants). Nor has 

Applicant addressed why the impact to protected mitigation property is preferred over alternatives 

where impacts to property are not protected by a recorded restrictive covenant or conservation 

easement. 10   Applicant’s project should not be allowed to move forward unless and until a 

meaningful alternatives analysis is conducted.11  

 

APPLICANT’S PLAN FOR MITIGATION IS FLAWED 

 

  According to 404(b)(1) Guidelines, the “fundamental objective of compensatory mitigation 

is to offset environmental losses resulting from unavoidable impacts to waters of the United States 

authorized by . . . permits.” 40 C.F.R. § 230.92(a)(1).  Compensatory mitigation may include 

 
Dept. of Army, available at https://www.epa.gov/cwa-404/memorandum-appropriate-level-analysis-

required-evaluating-compliance-cwa-section-404b1.  
9 Guidelines for Specification of Disposal Sites for Dredged or Fill Material, 45 Fed. Reg. 85336, 85339 

(Dec. 24, 1980) (“Consistent with the burden of proof under these Guidelines, where an applicant proposes 

to discharge in a special aquatic site it is his responsibility to persuade the permitting authority that both of 

these presumptions have clearly been rebutted in order to pass the alternatives portion of these 

Guidelines.”); see also 40 C.F.R § 230.10(a)(3); § 230.3(m), 230.41. 
10 Department of the Army Corps of Engineers, Savannah District, Amendments to the Declaration of 

Covenants and Restrictions, Jan. 7, 2004, available at https://ribits.ops.usace.army.mil/ords/ 

f?p=107%3A150%3A8044928302926%3A%3ANO%3A%3AP150_DOCUMENT_ID%3A1196.  
11  See, e.g. Murphy v. DHEC, 396 S.C. 633 (2012), upholding an alternatives analysis that included 

consideration of the following: moving the proposed project off-site; purchasing adjacent property for the 

project; obtaining an encroachment onto a power company’s right of way; and shifting parking lots and 

access roads to make room for the proposed project.  

https://www.epa.gov/cwa-404/memorandum-appropriate-level-analysis-required-evaluating-compliance-cwa-section-404b1
https://www.epa.gov/cwa-404/memorandum-appropriate-level-analysis-required-evaluating-compliance-cwa-section-404b1
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restoration, enhancement, establishment, and preservation of aquatic ecosystems. 40 C.F.R. § 

230.93(a)(2). In general, mitigation should take place within the same watershed where 

unavoidable impacts occur. 40 C.F.R. § 230.93(c)(1).  The Corps “must determine the 

compensatory mitigation to be required in a . . . permit, based on what is practicable and capable 

of compensating for the aquatic resource functions that will be lost as a result of the permitted 

activity.” Id. (emphasis added).12   

 

  Applicant has proposed to mitigate for its impacts by buying credits from a mitigation 

bank; however, Applicant skipped the step of exhausting all alternatives that would alleviate or 

eliminate on-site water impacts before considering any compensatory mitigation off-site.  CWA 

Section 404(b)(1) Guidelines set forth a sequential preference for projects to avoid impacting 

waters to the maximum extent practicable: minimization of impacts followed by compensation for 

any remaining unavoidable losses. Section 404(b)(1) Guidelines provides that  

 

Pursuant to these requirements, the district engineer will issue an 

individual section 404 permit only upon a determination that the 

proposed discharge complies with applicable provisions of 40 CFR 

part 230, including those which require the permit applicant to take 

all steps to avoid and minimize adverse impacts to waters of the 

United States.  

 

40 CFR § 230.91(c)(2).   

 

Compensatory mitigation means the restoration . . . establishment 

(creation), enhancement, and/or in certain circumstances 

preservation of aquatic resources for the purposes of offsetting 

unavoidable adverse impacts which remain after all appropriate and 

practicable avoidance and minimization has been achieved. 

 

40 CFR § 230.92 (emphasis added). It would appear that Applicant immediately proposed to 

purchase mitigation credits in an effort to avoid an alternatives analysis, which is supported by the 

fact that the 2021 public notice for this project suggested Applicant would purchase 5.6 credits, 

then increased this figure to 106.7 credits in the 2022 public notice.  In the current public notice, 

Applicant further attempted to sweeten the deal by stating that it was prepared to purchase double 

the amount of mitigation credits required.  This attempt to appear generous should not distract 

from the fact that an alternative project site is the preferred solution, or that Applicant failed to 

undertake an alternatives analysis at all.  

 

THE CUMULATIVE IMPACTS OF THIS PROJECT HAVE NOT BEEN ANALYZED 

 

Congress enacted the CWA “to restore and maintain the chemical, physical, and biological 

integrity of the Nation's waters[.]” Clean Water Rule: Definition of “Waters of the United States”, 

 
12 The Corps should also address temporal impacts, i.e. the time it will take for each type of water feature 

to recover. Such temporal impacts must be considered as part of any mitigation or compensation plan. 40 

CFR § 230.93 (instructing the consideration of temporal losses as part of a mitigation plan and requiring a 

mitigation ratio greater than one-to-one to account for such losses, when necessary).  



9 of 12 

 

80 FR 37054-01, 37055.  “The CWA is the nation's single most important statute for protecting 

America's clean water against pollution, degradation, and destruction.”  Id.  The EPA and the Corps 

have acknowledged that “peer-reviewed science and practical experience demonstrate that 

upstream waters significantly affect the chemical, physical, and biological integrity of downstream 

waters by playing a crucial role in controlling sediment, filtering pollutants, reducing flooding, 

providing habitat for fish and other aquatic wildlife, and many other vital chemical, physical, and 

biological processes.” Clean Water Rule: Definition of “Waters of the Unites States,” 80 FR 

37054-01, 37055.  To that end, the Corps is tasked with evaluating the probable impacts, including 

cumulative impacts, of jurisdictional projects against the public interest and weighing any 

perceived benefits against reasonably foreseeable detriments. See 33 CFR § 320.4(a).  

 

In applying the 404(b)(l) Guidelines, the Corps must evaluate “the nature and degree of 

effect that the proposed discharge will have, individually and cumulatively, on the characteristics 

at the proposed disposal sites.” 40 C.F.R. § 230.11(a). That effect is measured by how the 

discharges change the “physical, chemical, and biological characteristics of the substrate” and 

affect “bottom-dwelling organisms at the site by smothering immobile forms or forcing mobile 

forms to migrate.” 40 C.F.R. § 230.20(b). The Corps must also evaluate “the nature and degree of 

effect that the proposed discharge will have individually and cumulatively on water, current 

patterns, circulation including downstream flows, and normal water fluctuation.” 40 C.F.R. § 

230.11(b). These effects are measured by the “adverse changes” that occur in “[l]ocation, structure, 

and dynamics of aquatic communities; shoreline and substrate erosion and deposition rates; [and] 

the deposition of suspended particulates.” 40 C.F.R. § 230.23(b).  

 

DHEC’s 401 Water Quality Certification Program similarly requires that the agency 

consider all potential water quality impacts of the project, both direct and indirect, over the life of 

the project, including: 

 

(1)  Impact on existing and classified water uses;  

(2)  Physical, chemical, and biological impacts, including  

cumulative impacts;  

(3)  The effect on circulation patterns and water movement; 

(4) The cumulative impacts of the proposed activity and 

reasonably foreseeable similar activities of the applicant 

and others.  

 

S.C. Code Regs. 61-101(F)(3)(c).  Further, the Regulations explicitly state that certification will 

be denied if “the proposed activity permanently alters the aquatic ecosystem in the vicinity of the 

project such that its functions and values are eliminated or impaired[.]”  S.C. Code Regs. 61-

101(F)(5)(a).   

 

What is being proposed by this Applicant—placing fill material in 5.08 acres of 

jurisdictional wetlands—will undoubtedly cause adverse changes to the water, current patterns, 

circulation of downstream flows, and normal water fluctuation, and the League has serious 

concerns about these impacts. The proposed project could exacerbate significant environmental 

consequences—excessive channel alteration, additional impervious area, inadequate buffers—and 

compound serious water quality, flooding, fish and wildlife habitat, and flow alteration issues. 
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Applicant has not met its burden of evaluating the full scope of the direct, indirect, and cumulative 

impacts of the proposed project.  

 

Pursuant to federal regulations, information “about secondary effects on aquatic 

ecosystems shall be considered prior to the time final section 404 action is taken by permitting 

authorities.” 40 CFR § 230.11. Collectively, our understanding of the effects urbanization has on 

the environment has improved over time. It is generally known that aquatic sites suffer in urban 

environments as the accoutrements of construction (streets, warehouse roofs, sidewalks, parking 

lots) cause impervious surface area increase. Clearing causes an increase in the amount of sunlight 

that reaches a wetland due to the removal of adjacent tree canopy. Road noise and debris cause 

habitat disruption in adjacent wetlands. As urbanization and imperviousness increase within a 

watershed, so do storm runoff and increased peak discharges, which often cause flooding 

problems. Overall, trading natural landscapes for urbanization means natural infiltration decreases, 

water quality declines, banks become unstable, and an overall unhealthy aquatic habitat is 

introduced.  Applicant should not be allowed to infringe on and permanently alter the landscape 

of our State when such cumulative impacts have not been analyzed.  

 

THE PROJECT’S IMPACTS ON ENDANGERED SPECIES AND OTHER WILDLIFE HAVE NOT BEEN 

PROPERLY ANALYZED  

 

Applicant’s project cannot move forward as proposed because several sources indicate that 

potential Red-cockaded woodpecker (RCW) foraging/nesting habitat was identified adjacent to 

the proposed project site.  Modifying, reducing, or degrading this RCW habitat would constitute a 

take pursuant to the Endangered Species Act.  See Babbitt v. Sweet Home Chapter of Communities 

for a Great Oregon, 115 S. Ct.  2407 (1995).   

 

Original DA Permit # SAC-1995-10646 included special conditions regarding an active 

RCW colony located approximately one-half mile from the proposed project. As of 2015, Nan 

Ya’s Red-cockaded Woodpecker Colony Inventory & Management Plan identified that eleven 

(11) cavity trees were found on the site “all having recent activity with characteristic resin flow of 

varying degree.”13  Despite knowledge of the RCW habitat, the public notice states “the District 

Engineer has determined that the project is not likely to adversely affect the RCW or any Federally 

endangered, threatened, or proposed species or result in the destruction or adverse modification of 

designated or proposed critical habitat.”  This is a premature and erroneous statement unless and 

until an updated full species inventory is conducted.   

 

However, even if a current and full species inventory indicates no RCWs or other rare 

species are present on the site, the Corps’ evaluation cannot end there. The Corps must consider 

this project’s impacts on the functions these streams and wetlands provide for all wildlife, such as 

habitat, feeding, nesting, spawning, rearing, and resting. See 33 CFR § 320.4(b); see also Shoreline 

Assocs. v. Marsh, 555 F. Supp. 16 (D. Md. 1983), aff'd, 725 F.2d 677 (4th Cir. 1984) (concluding 

Corps was not bound to find that wildlife species were unimportant because they were not in 

danger of becoming extinct, and record sustained finding by Corps that developer’s targeted 

 
13 See Letter from Joseph Floyd (The Brigman Company) to Phillip Eaddy (Nan Ya Plastics Corp.) RE: 

Red Cockaded Woodpecker Colony Inventory & Management Plan for Nan Ya Plastics Corporation Site, 

July 15, 2015.  
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wetlands were important within the regulations because the project site was supporting a diverse 

array of wildlife species).  

 

THIS PROJECT IS NOT IN THE PUBLIC’S INTEREST 

 

  In addition to satisfying the 404(b)(1) Guidelines, the Corps bases its permitting decision 

on a public interest review that balances foreseeable benefits and detriments. See Department of 

the Army, Army Corps of Engineers Standard Operating Procedures for the Regulatory Program, 

13 (Oct. 15, 1999). Under this review, “a permit will be granted unless the district engineer 

determines that it would be contrary to the public interest.” 33 C.F.R. § 320.4(a)(1). The evaluation 

of every application must include a consideration of “[t]he relative extent of the public and private 

need for the proposed [project].” Id. The public interest review is intentionally broad and should 

include all relevant issues that could impact the environment, human health, and natural 

resources.14  Corps regulations include a non-exhaustive list of all cumulative effect factors which 

may be relevant to the proposal such as conservation, economics, aesthetics, general environmental 

concerns, wetlands, historic properties, fish and wildlife values, flood hazards, floodplain values, 

land use, navigation, shore erosion and accretion, recreation, water supply and conservation, water 

quality, energy needs, safety, food and fiber production, mineral needs, considerations of property 

ownership, and, in general, the needs and welfare of the people. 33 C.F.R. § 320.4(a)(1).  

 

Weighing each of these factors, it becomes clear that Applicant’s project is not in the best 

interest of the Pee Dee community and the project should be denied, particularly because Applicant 

has not met its burden with this project proposal. Moreover, the Corps’ own Compensatory 

Mitigation Site Protection Instrument Handbook provides that “a compensatory mitigation project 

site and its aquatic resources are protected as a benefit to the owner, subsequent owners and to the 

public.”15 

 

  Consistent with the mandate that the Corps consider “all those factors that become 

relevant,” this non-exhaustive list of factors includes issues beyond those directly related to the 

impacts of in-water work. Id. Similarly stated, by requiring an analysis of “cumulative impacts” 

and by including a non-exhaustive, far-reaching list of factors, the Corps is clearly required to 

conduct a broad analysis of the public interest that captures all relevant impacts associated with 

the project and not just those that result directly from the permitted activities. Neither DHEC nor 

the Corps can make the requisite finding that the proposed action is in the public interest because 

its benefits do not outweigh the harm it will cause to conservation, economics, wetlands, fish and 

wildlife values, recreation, water quality, safety, and the needs and welfare of the people. 

 

 
14 See 33 C.F.R. § 320.4(a)(1) (“Evaluation of the probable impact which the proposed activity may have 

on the public interest requires a careful weighing of all those factors which become relevant in each 

particular case. The benefits which reasonably may be expected to accrue from the proposal must be 

balanced against its reasonably foreseeable detriments. The decision whether to authorize a proposal, and 

if so, the conditions under which it will be allowed to occur, are therefore determined by the outcome of 

this general balancing process. That decision should reflect the national concern for both protection and 

utilization of important resources.”).  
15 U.S. Army Corps of Engineers, COMPENSATORY MITIGATION SITE PROTECTION INSTRUMENT HAND- 

BOOK, available at www.aswm.org/pdf_lib/site_protection_instrument_handbook_august_2016.pdf. 

http://www.aswm.org/pdf_lib/site_protection_instrument_handbook_august_2016.pdf
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CONCLUSION 

Due to the known and unknown implications of Applicant’s project, we are requesting that 

your Departments deny the above-referenced Application. Our first and overarching objection is 

that the public has not been provided sufficient information to allow full, meaningful comment. 

The information provided is scant and the comment period is inadequate; there is no information 

on the water quality or cumulative impacts of this proposal. Moreover, as outlined above, 

Applicant has not met its burden of demonstrating why this proposal meets both the Corps’ and 

DHEC’s guidelines to warrant approval. The Corps must broaden its scope of review to take into 

consideration all direct, indirect, and cumulative impacts associated with this project, as well as 

conduct an EIS to thoroughly evaluate all such impacts. 

For these reasons, we urge the Corps and DHEC to (1) extend the public comment period; 

(2) schedule a hearing for public comment on the above-referenced permit; and (3) ultimately deny

NPCA’s Application, or, at a minimum, require Applicant modify its application to reduce or

eliminate aquatic impacts to the fullest extent possible.  We request notification of any action or

decision related to this project, preferably via email to emily@scelp.org Thank you for your

consideration of these important issues.

Sincerely, 

Emily M. Nellermoe 

mailto:emily@scelp.org
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J O I N T 
P U B L I C   N O T I C E 

CHARLESTON DISTRICT, CORPS OF ENGINEERS 
1949 Industrial Park Road, Room 140 

Conway, South Carolina 29526 
and 

THE S.C. DEPARTMENT OF HEALTH AND ENVIRONMENTAL CONTROL 
Water Quality Certification and Wetlands Section 

2600 Bull Street 
Columbia, South Carolina 29201 

REGULATORY DIVISION 
Refer to:  P/N SAC-1995-10646 (REVISED) May 2, 2022 

Pursuant to Section 10 of the Rivers and Harbors Act of 1899 (33 U.S.C. 403) and Sections 401 
and 404 of the Clean Water Act (33 U.S.C. 1341), an application has been submitted to the 
Department of the Army and the S.C. Department of Health and Environmental Control by 

Mr. Fred Chan 
Nan-Ya Plastics Corporation of America (NPCA) 

140 East Beulah Road 
Lake City, South Carolina 29560 

for a permit to construct a warehouse for the storage of recycled plastic chips in wetlands adjacent 
to  

Smith Creek 

located at 140 E Beulah Road, in Lake City, Williamsburg and Florence Counties, South Carolina 
(Latitude: 33.8320°N, Longitude: -79.7649°W), Lake City West Quad Sheet. 

In order to give all interested parties an opportunity to express their views 

N O T I C E 

is hereby given that written statements regarding the proposed work will be received by the Corps 
until 

15 Days from the Date of this Notice, 

and SCDHEC will receive written statements regarding the proposed work until 

30 Days from the Date of this Notice 

from those interested in the activity and whose interests may be affected by the proposed work. 

The proposed work consists of expanding the existing facility by constructing an onsite 
warehouse necessary for the storage of recycled plastic chips necessary for implementation into 
the production process.  The wetlands proposed to be impacted are located within an area 
preserved in perpetuity by deed restrictive covenants associated with Department of the Army (DA) 



REGULATORY DIVISION        May 2, 2022 
SAC-1995-10646 (REVISED)          
   
 

2 
 

permit SAC-1995-10646, issued on September 14, 1995.  In detail, the applicant has requested to 
modify the restrictive covenants by releasing the restrictions on a portion of the preserved area 
(5.08 acres) and discharging fill material into 5.08 acres of previously preserved freshwater 
wetlands.  According to the applicant, the expansion and subsequent warehouse is necessary to 
meet the requirements from their customers that the resin product they currently produce be 
formulated to contain a designated percentage of recycled material.  This expansion is necessary 
for the facility to continue operations.   
 
The applicant has determined that, in accordance with current mitigation requirements, 53.34 
credits are necessary to compensate for the proposed impact to 5.08 acres of preserved wetlands 
The applicant is proposing to provide double the number of mitigation credits for compensatory 
mitigation by purchasing 106.7 credits from the Carter-Stilley Wetland and Stream Mitigation Bank.   

 
The project purpose is to facilitate the expansion and operational capacity of the existing NPCA 
facility and to meet specific requirements to incorporate recycled material into their products.   
 
NOTE: This public notice and associated plans are available on the Corps’ website at: 
http://www.sac.usace.army.mil/Missions/Regulatory/PublicNotices .  
 
 The District Engineer has concluded that the discharges associated with this project, both 
direct and indirect, should be reviewed by the South Carolina Department of Health and 
Environmental Control in accordance with provisions of Section 401 of the Clean Water Act.  As 
such, this notice constitutes a request, on behalf of the applicant, for certification that this project 
will comply with applicable effluent limitations and water quality standards.  State review, 
permitting and certification is conducted by the S. C. Department of Health and Environmental 
Control. The District Engineer will not process this application to a conclusion until such 
certifications are received.  The applicant is hereby advised that supplemental information may be 
required by the State to facilitate the review.  
 
 This notice initiates the Essential Fish Habitat (EFH) consultation requirements of the 
Magnuson-Stevens Fishery Conservation and Management Act.  Implementation of the 
proposed project would impact 5.08 acres of protected wetlands upstream from estuarine 
substrates and emergent wetlands utilized by various life stages of species comprising the 
shrimp, and snapper-grouper management complexes.  The District Engineer’s initial 
determination is that the proposed action would not have a substantial individual or cumulative 
adverse impact on EFH or fisheries managed by the South Atlantic Fishery Management 
Council and the National Marine Fisheries Service (NMFS).  The District Engineer’s final 
determination relative to project impacts and the need for mitigation measures is subject to 
review by and coordination with the NMFS. 
 

Pursuant to the Section 7 of the Endangered Species Act of 1973 (as amended), the 
applicant has provided a protected species survey for the property associated with the activity 
described above.  The original DA permit # SAC-1995-10646 included special conditions regarding 
an active Red cockaded woodpecker (RCW) colony located approximately one-half mile from the 
proposed project.  Based upon this report, and consulting the most recently available information, 
the District Engineer has determined that the project is not likely to adversely affect the RCW or 
any Federally endangered, threatened, or proposed species or result in the destruction or adverse 
modification of designated or proposed critical habitat.  This public notice serves as a request for 
written concurrence from the U.S. Fish and Wildlife Service and/or the National Marine Fisheries 
Service on this determination.   
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In accordance with Section 106 of the NHPA, the District Engineer has consulted South 

Carolina ArchSite (GIS), for the presence or absence of historic properties (as defined in 36 
C.F.R. 800.16)(l)(1)), and has initially determined that no historic properties are present; 
therefore, there will be no effect on historic properties. To ensure that other historic properties 
that the District Engineer is not aware of are not overlooked, this public notice also serves as a 
request to the State Historic Preservation Office and any other interested parties to provide any 
information they may have with regard to historic properties.  This public notice serves as a 
request for concurrence within 30 days from the SHPO (and/or Tribal Historic Preservation 
Officer). 
 

The District Engineer’s final eligibility and effect determination will be based upon 
coordination with the SHPO and/or THPO, as appropriate and required and with full 
consideration given to the proposed undertaking’s potential direct and indirect effects on historic 
properties within the Corps-identified permit area. 

 Any person may request, in writing, within the comment period specified in this notice, that 
a public hearing be held to consider this application.  Requests for a public hearing shall state, with 
particularity, the reasons for holding a public hearing. 
 
 The decision whether to issue a permit will be based on an evaluation of the probable 
impact including cumulative impacts of the activity on the public interest and will include application 
of the guidelines promulgated by the Administrator, Environmental Protection Agency (EPA), under 
authority of Section 404(b) of the Clean Water Act and, as appropriate, the criteria established 
under authority of Section 102 of the Marine Protection, Research and Sanctuaries Act of 1972, as 
amended.  That decision will reflect the national concern for both protection and utilization of 
important resources.  The benefit which reasonably may be expected to accrue from the project 
must be balanced against its reasonably foreseeable detriments.  All factors which may be relevant 
to the project will be considered including the cumulative effects thereof; among those are 
conservation, economics, aesthetics, general environmental concerns, wetlands, historic 
properties, fish and wildlife values, flood hazards, flood plain values, land use, navigation, shoreline 
erosion and accretion, recreation, water supply and conservation, water quality, energy needs, 
safety, food and fiber production and, in general, the needs and welfare of the people.  A permit will 
be granted unless the District Engineer determines that it would be contrary to the public interest.  
In cases of conflicting property rights, the Corps cannot undertake to adjudicate rival claims. 
 
  The Corps is soliciting comments from the public; Federal, state, and local agencies and 
officials; Indian Tribes; and other interested parties in order to consider and evaluate the impacts of 
this activity.  Any comments received will be considered by the Corps to determine whether to 
issue, modify, condition or deny a permit for this project.  To make this decision, comments are 
used to assess impacts on endangered species, historic properties, water quality, general 
environmental effects, and the other public interest factors listed above.  Comments are used in the 
preparation of an Environmental Assessment and/or an Environmental Impact Statement pursuant 
to the National Environmental Policy Act.  Comments are also used to determine the need for a 
public hearing and to determine the overall public interest of the activity.  When providing 
comments, please reference the project number and provide written comments to the 
following address (emailing comments is the preferred method): 
 

SAC.RD.Conway@usace.army.mil  
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or mail to: 

 
U.S. Army Corps of Engineers 

ATTN:  REGULATORY DIVISION 
1949 Industrial Park Road, Room 140 

Conway, South Carolina 29526 
 
NOTE: This is a revised public notice to the one previously advertised on August 20, 2021.  
Only comments received in response to this public notice will be considered. 
 
 If there are any questions concerning this public notice, please contact Wiley Bracey, 
Team Lead, at (843) 365-1707, or by email at Wiley.C.Bracey@usace.army.mil.  
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DECLARATION OF RESTRICTIVE COVENANTS 
FOR WETLANDS AND ENDANGERED SPECIES 
PRESERVATION ON PROPERTY BEING 
TRANSFERRED BY PEE DEE REGIONAL 
DEVELOPMENT CORPORATION TO NAN-YA 
PLASTICS CORPORATION, AMERICA 

CLARATION OF RESTRICTIVE COVENANTS is made this 7flv 
// , 1998, by the Pee Dee Regional day 

Development ( "Declarant") . 

RECITALS 

WHEREAS, Declarant is the owner of certain real property 
["real property" includes wetlands, lands underlying other waters 
of the U.S., uplands, associated riparian/littoral rights] located 
in Florence County, South Carolina, more particularly described as 
follows: 

All that certain piece, parcel or tract of land situate 
Southeast of the City of Lake City, County of Florence, 
State of South Carolina containing Three Hundred 
Seventeen and 84/100 (317. 84) acres on a plat prepared by 
Lind, Hicks and Associates, Surveyors, for Annie G. Floyd 
and Linda Floyd McGee dated June 19, 1989. Said plat is 
recorded in Plat Book 34, at page 287 in the Office of 
the Clerk of Court for Florence County, South Carolina. 

Excepting from the above tract is the below described property 
which was heretofore been transferred: 

All that certain piece, parcel or tract of land lying, 
being and situate in the County of Florence, State of 
South Carolina near the City of Lake City, South Carolina 
and consisting of 3. 24 acres and designated as Tract A on 
a plat prepared for Nan-Ya Plastics Corporation, America, 
by Nesbitt Surveying Company, said plat being dated 
March 21, 1990 and recorded in the Office of the Clerk of 
Court for Florence County in Plat Book 36 at Page 481. 
Said tract begins on its southern most point and thence 
runs North 12 Degrees 57 Minutes 1 Second East along the 
right-of-way of U.S. Highway 52 for a distance of 
1,460.87 feet to a point; thence cornering and running 
South 77 Degrees 49 Minutes 53 Seconds East for a 
distance of 195.14 feet to a point; chence cornering and 
running South 20 Degrees 31 Minutes 33 Seconds West along 
the right-of-way of the CSX Railroad for a distance of 
1,476.41 feet to the point of beginning. Reference is 
had to the above-referenced plat for a more complete and 
accurate description. 

IHIS PKUPERTY DESIGNATED AS 

MAPQO 199 BLOCl''-°3-.1-PARCELQQ..1'; 
ON fLOREtiCE COUNlY TAX M.u.:"'S 

r!.,jJi:NCE COUNTY TAX ASSESSOR 00027{i 



Also all that certain piece, parcel or tract of land, 
triangular in shape, lying, being and situate in the 
County of Florence, State of South Carolina near the City 
of Lake City, South Carolina consisting of 0.06 acres and 
designated as Tract B on a plat prepared for Nan-Ya 
Plastics Corporation, America, by Nesbitt Surveying 
Company, said plat being dated March 21, 1990 and 
recorded in the Office of the Clerk of Court for Florence 
County in Plat Book 36 at Page 481. Said trace begins at 
its northern most point and runs South 20 Degrees 31 
Minutes 33 Seconds West for a distance of 200.65 feet to 
a point; thence cornering and running North 78 Degrees 45 
Minutes 28 Seconds West for a distance of 26.58 feet to 
a point; thence cornering and running North 27 Degrees 49 
Minutes 7 Seconds East for a distance of 206.61 feet to 
the point of beginning. Reference is had to the above
referenced plat for a more complete and accurate 
description. 

Also all that certain piece, parcel or tract of land 
lying, being and situate in the County of Florence, State 
of South Carolina near the City of Lake City, South 
Carolina containing 126.83 acres and designated as Tract 
C on a plat prepared for Nan-Ya Plastics Corporation, 
America, by Nesbitt Surveying Company, said plat being 
dated March 21, 1990 and recorded in the Office of the 
Clerk of Court for Florence County in Plat Book 36 at 
Page 481. Said tract is more fully described as 
beginning at an iron on its southeastern corner on the 
right-of-way of State Road S-21-1304 and thence running 
North 78 Degrees 45 Minutes 28 Seconds West for a 
distance of 1,638.70 feet to a point on the right-of-way 
of CSX Railroad; thence cornering and running North 20 
Degrees 31 Minutes 2 8 Seconds East for a distance of 
3,282.84 feet to a point; thence cornering and running 
South 77 Degrees 50 Minutes 53 Seconds East for a 
distance of 1,627.03 feet to an iron; thence running 
South 77 Degrees 56 Minutes 10 Seconds East for a 
distance of 235.64 feet to a point; thence cornering and 
running South 37 Degrees 15 Minutes 32 Seconds West for 
a distance of 1,303.27 feet; thence running South 20 
Degrees 29 Minutes 18 Seconds West for a distance of 
2,073.25 feet to the point of beginning. Reference is 
had to the above-reference plat for a more complete and 
accurate description. 

("Property") ; and 

WHEREAS, in consideration of the issuance of Department of the 
Army Permit No. 95-2D-048 ("Permit") to Nan Ya Plastic Corporation, 
America ( "NPCA") by the U.S. Army Corps of Engineers, Charleston 
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District ("Corps," to include any successor agency), and 
certification (s) and/or permit (s) by the S. C. Department of Heal th 
and Environmental Control ("DHEC," to include any successor 
agency), and for the protection or enhancement of the Property's 
wetlands, scenic, conservation, resource, environmental, or other 
values, and for other good and valuable consideration, the receipt 
and sufficiency of which is hereby acknowledged, Declarant has 
agreed to place certain restrictive covenants on the Property, in 
order that protected areas of the Property shall remain 
substantially in its natural condition forever, as provided herein. 

NOW THEREFORE, Declarant hereby declares that the sections of 
the above described land that is denoted as wetlands in a plat 
prepared by the Pee Dee COG, as described in section 9 of these 
Restrictive Covenants, shall be held, transferred, conveyed, 
leased, occupied or otherwise disposed of and used subject to the 
following restrictive covenants, which shall run with the land and 
be binding on all heirs, successors, assigns, lessees, or occupiers 
and users. 

1. Declarant is and shall be prohibited from the following: 
filling, draining, flooding, dredging, impounding, clearing, 
burning, cutting or destroying vegetation, cultivating, excavating, 
erecting, constructing, or otherwise doing any work on the 
Property; introducing exotic species into the Property; and from 
changing the grade or elevation, impairing the flow or circulation 
of waters, reducing the reach of waters, and any other discharge or 
activity requiring a permit under clean water or water pollution 
control laws and regulations, as amended. The following are 
expressly excepted from this paragraph: a) cumulatively very small 
impacts associated with hunting (excluding planting or burning), 
fishing, and similar recreational activities, consistent with the 
continuing natural condition of the Property; b) those activities 
consistent with approved guidelines for management of Red-Cockaded 
Woodpecker habitat as set forth herein. 

2. After recording, these restrictive covenants may be 
altered by modification of the Permit pursuant to applicable Corps 
regulations and policy, provided all agencies that certified the 
Permit concur with the modification, and subject to consultation 
with other resource agencies as appropriate. Such modifications 
become a part of these restrictive covenants. Declarant may 
request to trade in entirety property that is not encumbered by 
conservation easements or covenants for the Property herein, 
provided such substitute property is of equivalent functions and 
values as the Property herein, and is placed under equivalent 
conservation restrictions. 

3. Any permit application, or request for ce~tification or 
modification, which may affect the Property, made to any 
governmental entity with authority over wetlands or ocher waters of 
the United States, shall expressly reference and include a copy of 

3 

000~7~ 



these restrictive covenants. 

4. It is expressly understood and agreed that these 
restrictive covenants do not grant or convey to members of the 
general public any rights of ownership, entry or use of the 
Property. These restrictive covenants are created solely for the 
protection of the Property, wetlands, and associated values, and 
Declarant reserves the ownership of the fee simple estate and all 
rights appertaining thereto, including without limitation the 
rights to exclude others and to use the property for ali purposes 
not inconsistent with these restrictive covenants. 

5. As it relates to protection of red-cockaded woodpeckers 
on site, Nan Ya Plastics Corp., America agrees as follows: 

a. Heavy construction activity will be prohibited 
within the identified active clusters on site 
during the months of April through July of each 
calendar year. A cluster is defined as a cavity 
tree and its 200 foot buffer. 

b. To manage the property (hereafter called "site") in 
a manner that promotes the continuance and 
improvement of sensitive nesting and foraging 
habitats of the red-cockaded woodpecker. 
Management practices and actions by the company 
shall include the following and will remain in 
force until the U.S. Fish and Wildlife Service 
("Service") declares these management practices are 
no longer required. 

(1) Technical Consultation Required Prior to 
Modification of Management Practices: Nan Ya 
Plastic Corporation, America will consult with 
the Charleston Office of the Service before 
modifying these guidelines or the manner in 
which it manages the site. 

(2) Survey and Monitoring of the Site: The 
Company will conduct, or have conducted, a 
100% biological survey of the site, as a means 
to determine the continuing existence and 
activity levels of red-cockaded woodpecker 
clusters. Such surveys will be used to locate 
clusters and to determine their activity 
status. 

Cluster 
during 
best), 
status 
during 

location surveys will be conducted 
winter months (when visibility is 

and follow-up surveys of the activity 
of individual cavity trees will be made 
May and June. 
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All surveys will be conducted by qualified 
biologists. As part of the survey, all cavity 
and start trees will be recorded as active or 
inactive, identified with permanent tags and 
placed on a map of sufficient scale as to 
provide for easy location at subsequent times. 
Cavity trees will be aggregated into cluster 
sites based on home range studies, location of 
nest trees and/or encompassing the maximum 
number of trees possible within a 1,500 foot 
circle. 

(3) General Requirements of the Species That Will 
Be Considered During Management: Red
cockaded woodpeckers have been reported using 
most species of pines that occur in the South. 
However, five species (longleaf, loblolly, 
shortleaf, pond, and slash) are considered to 
be the primary habitat. Therefore, stands of 
pine and pine-hardwood containing the above 
species as the primary pine component, during 
such time as an active cluster of red-cockaded 
woodpeckers exists on the sice, will be 
managed for the benefit of red-cockaded 
woodpeckers. This does r:.ot preclude 
management of these strands for other species. 
In areas of the property wichout active 
clusters, the only requirement for the red
cockaded woodpecker would be adequate 
rotations as expressed under the Foraging 
Habitat Management section. Ot~er desirable 
silvicultural and wildlife treatments for 
other purposes would be acceptable and 
desirable for red-cockaded woodpeckers, i.e., 
thinning, prescribed burning, etc. 

(4) Cluster Site Manaaement: A stand size area of 
10 acres or larger, including c~e aggregates 
of cavity trees plus a minimum 200 foot buffer 
around them, will be considered a cluster 
stand. Regardless of the number of clusters 
existing now or in the future, each stand will 
be managed as follows: 

(a) Cluster sites will be managed as stands, 
rather than as individual trees, and will 
not be isolated from adjacent forest 
cover and foraging habitat. 

(b) No rotations will be sec for active 
cluster stands. 
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(c) A cluster will be considered abandoned 
when it has been inactive for a minimum 
of ten years. At that time, the stand 
can be placed into the general forest 
area and treated accordingly. 

(5) Hardwood stocking will be maintained below 20 
square feet of basal area per acre, and all 
hardwood stems one inch or larger within 50 
feet of cavity trees will be removed. In 
addition, all pine stems within 25 feet of 
cavity trees will also be removed. This can 
be done by burning, mechanical treatment, or 
herbicide injection. In most cases, 
mechanical treatment or injection is necessary 
initially to set the vegetation back before 
burning can be effective to maintain 
acceptable conditions. 

(6) Maintain a spacing of 20 to 25 feet between 
trees in clusters to minimize the probability 
of bark beetle infestation and spread. Where 
present and potential (replacement) cavity 
trees are limited, the impacts on nesting 
habitat must be weighed against the 
probability of bark beetle infestation. 

(7) Horticultural treatments will be scheduled 
outside the nesting season of April through 
July of each calendar year to prevent 
disruption of reproductive activities. 

(8) The following prescribed burning guidelines 
will be applied unless suitable evidence is 
provided to the Service that demonstrates the 
cluster sites could otherwise be burned 
safely. 

(a) Prescribed burning will be frequent 
enough that fuel loads do not become 
excessive (usually at least every 3 
years, although 5 years have proven 
adequate) . 

(b) When a hotter than norr..al burn is 
required to control hard~oods, i.e., 
summer back-fire or winter ~ead-fire, or 
where understory fuel loads are 
especially heavy (back- fire only), the 
following precautions will be taken: 

(1) Fuel will be raked at ~east 10 feet 
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e 
from the base of the cavity trees. 

(2) If possible (i.e., where the number 
of clusters does not make it 
impractical or cost prohibitive), a 
fire lane will be plowed around the 
cluster stand which will be burned 
separately from other stands. If 
not possible, hot fires should first 
be used on small areas and cavity 
trees, and thus monitored for 
impacts. Only if the monitoring 
shows conclusively that the benefits 
of understory control achieved 
outweigh the possible loss of cavity 
trees will hot fires be employed 
over larger ares. 

(3) Fire suppression equipment 
kept available to protect 
trees with heavy resin 
covering the lower portions 
trees. 

will be 
cavity 

flows 
of the 

(4) Burning will be conducted early in 
the day while ambient temperatures 
are relatively low. 

6. The Corps, DHEC, and its/their authorized agents shall 
have the right to enter and go upon the lands of the Declarant, to 
inspect the Property and take actio:18 necessary to verify 
compliance with these restrictive covenants. 

7. The Declarant grants to the Corps, the U.S. Department of 
Justice, and/or DHEC, a discretionary right to enforce these 
restrictive covenants in a judicial action against any person(s) or 
other entity(ies) violating or attempting to violate these 
restrictive covenants; provided, however, that no violation of 
these restrictive covenants shall result in a forfeiture or 
reversion of title. In any enforcement action, an enforcing agency 
shall be entitled to a complete restoration for any violation, as 
well as any other judicial remedy. An en:orcing agency shall also 
be entitled to costs and attorneys fees ~n any enforcement action 
in which it obtains relief. Nothing herein shall limit the right 
of the Corps to modify, suspend, or revo::.e the Permit. 

8. Declarant shall include the :ollowing warning on all 
deeds, mortgages, plats, or any other legal instruments used to 
convey any interest in the Property: 

WARNING: This Property Subject co Declaration 
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of Restrictive Covenants Recorded at Book 
at Page in the Office of the Clerk of 
Court for Florence County. 

9. The perimeter of the Property shall at all times be 
plainly marked by permanent signs saying, "Protected Natural Area, " 
or by an equivalent, permanent marking system. 

10. The protected areas are the same as those in the 
preliminary road layout prepared in connection with the relocation 
of Beulah Road in the vicinity of Nan-Ya Plastics Corp. , said 
preliminary road layout being dated February 1, 1995, David A. 
Nesbitt, RLS and also prepared by Pee Dee COG on March 7, 1995. 
Enlarged copies of this plat are maintained by the Nan-Ya Plastics 
Corporation, America; the Pee Dee Regional Council of Governments; 
and the U.S. Corp of Engineers. The protected areas are the same 
as those in the attached Exhibit A, sheets 1-6, dated variously 
January 15, 1995 and April 25, 1995, these sheets being the same as 
referenced in the Corps Wetlands Permit. 

11. The Declarants, their successors and assigns, shall 
manage the protected areas within the Tract in accordance with the 
attached recitals regarding the management of Red Cockaded 
Woodpecker Habitat. 

12. Should any separable part of these restrictive covenants 
be determined to be contrary to law, the remainder shall continue 
in full force and effect. 

IN WITNESS WHEREOF I the Declarant has duly executed this 
Declaration of Restrictive Covenants the date written above. 

IN THE PRESENCE OF: 
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STATE OF SOUTH CAROLINA 

COUNTY OF FLORENCE 
PROBATE 

PERSONALLY appeared before me ~1/t'p C,. 6pff , the 
undersigned witness, and made oath that he/sRe saif/ the within named 
Pee Dee ReSlional Development Corporation, by ~ter M, IYJt.tnr, , 
its {Jh(l,{r~ , sign, seal and as s/her/its act and 
deed, deliver the within named Declaration of Restrictive 
Covenants; and that he/she with the other witness named above 
witnessed the execution thereof. 

SWORN tq,and subscribe~ before me 
this ~ day of ~ , 1998. 

My Commission Expires: LO - -Z.-1 ---o 3 
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FiLFn _,..., 
STATE OF SOUTH CAROLINA ) 

COUNTY OF FLORENCE 
4P~ / b 

DEED ··o Rf.fil:~srri*EMPT 4 52 PH '98 SEE A Fr I DAVIT 
BtPH/G~ s ""R•-

f' ,..._CCG['· '~GS,,;:~ 

:r:.::.t 

lOr,tN"c ,-. 
KNOW ALL MEN BY THESE PRESENTS'~, ;'fha3:C Pee Dee Regional Development 
Corporation hereinafter called Grantor(s) in consideration of Five 
Dollars ($5.00) to the Grantor(s) in hand paid at and before the 
sealing of these presents by the Grantee(s) hereinafter named, the 
receipt of which is hereby acknowledged, have granted, bargained, 
sold and released, and by these presents do grant, bargain, sell 
and release unto the following named Grantee(s), to-wi~: Nan Ya 
Plastics Corporation, America, its successors and assigns forever 
subject, however, to the restrictions, conditions and reversionary 
clauses set forth below: 

All that certain piece, parcel or tract of land siLuate 
Southeast of the City of Lake City, County of Florence, 
State of South Carolina containing Three H1.:.;.,dred 
Seventeen and 84/100 (317.84) acres on a plat prepared by 
Lind, Hicks and Associates, Surveyors, for Annie G. ?loyd 
and Linda Floyd McGee dated June 19, 1989. Said plat is 
recorded in Plat Book 34, at page 287 in the Office of 
the Clerk of Court for Florence County, South Carolina. 

Excepting from the above transfer the below described property 
which was heretofore transferred by the Grantor to the Grantee: 

All that certain piece, parcel or tract of land lying, 
being and situate in the County of Florence, Sta::e of 
South Carolina near the City of Lake City, South Carolina 
and consisting of 3. 24 acres and designated as Trac~ A on 
a plat prepared for Nan Ya Plastics Corporation, America, 
by Nesbitt Surveying Company, said plat being dated 
March 21, 1990 and recorded in the Office of the Clerk of 
Court for Florence County in Plat Book 36 at Page 481. 
Said tract begins on its southern most point and tience 
runs North 12 Degrees 57 Minutes 1 Second East alo'-g the 
right-of-way of U.S. Highway 52 for a distance of 
1,460.87 feet to a point; thence cornering and ri.:...,ning 
South 77 Degrees 4 9 Minutes 53 Seconds East :or a 
distance of 195.14 feet to a point; thence corneri'-g and 
running South 20 Degrees 31 Minutes 33 Seconds West along 
the right-of-way of the CSX Railroad for a dista'-ce of 
1,476.41 feet to the point of beginning. Refere'-ce is 
had to the above-referenced plat for a more compleLe and 
accurate description. 

Also all that certain piece, parcel or tract of land, 
triangular in shape, lying, being and situate i:1 the 
County of Florence, State of South Carolina near the City 
of Lake City, South Carolina consisting of 0.06 acres and 
designated as Tract B on a plat prepared for }1,rn Ya 
Plastics Corporation, America, by Nesbitt Sur:eying 
Company, said plat being dated March 21, 199C and 
recorded in the Office of the Clerk of Court for Flcrence 
County in Plat Book 36 at Page 481. Said trace begins at 
its northern most point and runs South 20 Degrees 31 
Minutes 33 Seconds West for a distance of 200.65 feet to 
a point; thence cornering and running North 7 8 Degrees 4 5 
Minutes 28 Seconds West for a distance of 26.58 feet to 
a point; thence cornering and running North 27 Degrees 49 
Minutes 7 Seconds East for a distance of 206.61 feet to 
the point of beginning. Reference is had to the ~8ove
referenced plat for a more complete and ac:::..irate 
description. 

Also all that certain piece, parcel or tract o:: land 
lying, being and situate in the Coun~y of Florence, State 
of South Carolina near the City of Lake City, South 
Carolina containing 126.83 acres anc designated as Tract 

I ce: 
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Con a plat prepared for Nan Ya P~astics Corporation, 
America, by Nesbitt Surveying Company, said plat being 
dated March 21, 1990 and recorded :.n the Office of the 
Clerk of Court for Florence County in Plat Book 36 at 
Page 481. Said tract is more fully described as 
beginning at an iron on its southeastern corner on the 
right-of-way of State Road S-21-1304 and thence running 
North 78 Degrees 45 Minutes 2 8 Seconds West for a 
distance of 1,638.70 feet to a poin::: on the right-of-way 
of CSX Railroad; thence cornering and running North 20 
Degrees 31 Minutes 28 Seconds Eas::: for a distance of 
3,282.84 feet to a point; thence cornering and running 
South 77 Degrees 50 Minutes 53 Seconds East for a 
distance of 1,627.03 feet to an iron; thence running 
South 77 Degrees 56 Minutes 10 Seconds East for a 
distance of 235.64 feet to a point; thence cornering and 
running South 37 Degrees 15 Minutes 32 Seconds West for 
a distance of 1,303.27 feet; ther.::e running Sou;:h 20 
Degrees 29 Minutes 18 Seconds Wes::: for a distan::e of 
2,073.25 feet to the point of beginning. Reference is 
had to the above-reference plat for a more complete and 
accurate description. 

The above being a portion of the property conveyed to the Grantor 
herein by Deed of Annie G. Floyd and Linda Floyd McGee. Said Deed 
is dated and recorded June 20, 1989 in Deed Book A305 at Page 418 
in the Office of the Clerk of Court for Florence County. 

The conveyance of the above-described property is subject to 
rest?icti ve covenants, said restrictive covenants being dated 
~· _T, 1998 and recorded in the Office of the Clerk of 
~for Florence County in Book at Page 

The conveyance of the above-described property is subject to the 
following conditions: 

1. That reserved from transfer shall be a road right-of-way 
sixty-six (66) feet in width for a future relocation of 
Beulah Road (S-21-1304). Said right-of-way shall extend 
approximately Three thousand four hundred (3,400) linear 
feet through the tract in the approximate location shown 
on the referenced plat. The right-of-way shall be 
recorded in the name of the County of Florence or the 
State of South Carolina within six (6) months of the date 
of this deed of transfer. 

2. That Nan Ya Plastics Corporation, America agrees to 
provide, at no cost to the County of Florence or the 
State of South Carolina, a roadway right-of-~ay, sixty
six (66) feet in width and approximately Two thousand one 
hundred (2,100) feet in lensth, across the northern 
boundary of existing property owned by Nan Ya Plastics 
Corporation, America in the am::roximate location shown on 
the referenced plat. Said risht-of-way shal: be deeded 
to the State of South Carolina or the County of Florence 
within six (6) months of t:.r.e date of this deed of 
transfer. 

3. That certain Restrictive Covenants shall apply to the 
tract, and shall be binding on Nan Ya Plastics 
Corporation, America and any s-.1bsequent owners of all or 
any part of the property. Said covenar::::s address 
requirements related to a wetlands permit (Per::iit No. 95-
2D-048, dated September 14, :~95 and issuec to Nan Ya 
Plastics Corporation, America:, and the requ:.rements of 
the U.S. Fish and Wildlife Se~iice regardins endangered 
species. These restricti ·:e covenants are dated 

, 1997 and reccrded in Book at Page 
in the Office of the Cl:::rk of Court fer Florence 

County. 
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WITNESS the Grantor's (s') hand (s) and seal (s) this 3o ftv day of 
~ t 1998. 

SIGNED, SEALED AND DELIVERED 
IN THE PRESENCE OF: 

STATE OF SOUTH CAROLINA 

COUNTY OF FLORENCE 

AT 

CORPORATION 

PROBATE 

PERSONALLY APPEARED the undersigned witness and made oath 
that (s)he saw the within named Grantor(s) sign, seal and as the 
Grantor's (s') act and deed deliver the within deed and that 
deponent, with the other witness subscribed above witnessed the 
execution thereof. 

SWORN TO before me this J {) ~day of ~ , 1998. 
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STATE OF SOUTH CAROLINA ) 
) 

Hnr 28 8 ss AH '9Z 
RESTRICTIVE DEED:-. 

COUNTIES OF FLORENCE & ) 
WILLIAMSBURG ) n :·~r- ._. i~ ~(RY 

,, . .,', ~ CQIJNTY,sc. 

WHEREAS, Nan Ya Plastics Corporation - America, owns property 

in Williamsburg and Florence Countries, in the State of South 

Carolina, described in the attached exhibit A; 

WHEREAS, Nan Ya Plastics Corporation - America, intents to use 

a portion of this property which is located in an area protected 

and designated as a wetlands area; 

WHEREAS, Nan Ya Plastics Corporation - America, has received 

a permit number 92-JE-078-D, to construct an earthen dike in the 

wetlands area contiguous to Spring Bay, located near Lake City and 

adjacent to Beulah Road, Florence and Williamsburg Countries; 

WHEREAS, there exist an agreement between the State of South 

Carolina Budget and Control Board, the South Carolina Wildlife and 

Marine Resources Department and the south Carolina Department of 

Health and Environmental Control, and all the parties involved in 

this project understand that all wetlands associated with this 

project must be observed in perpetuity; 

IN CONSIDERATION OF ONE AND 00/100 ($1.00) DOLLAR, THE MUTUAL 

COVENANTS RECITED HEREIN ABOVE, AND THE PREAMBLE OF THIS AGREEMENT, 

THE PARTIES HEREBY AGREE AS FOLLOWS: 

THE PROPERTY OWNED BY NAN YA PLASTICS CORPORATION - AMERICA 

AND WHICH HAS BEEN SPECIFICALLY 
/'5fa RECORDED 

t!5 :2 ~ -e?/7'- p.z 1 
B -;?~,7 PAGEefJ{;i:, 

GEORGE E. TERRY 
~.C.C.P. FLORENCE COUNTY 

DESIGNATED AS THE WETLANDS 

002303 
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PROPERTY IN FLORENCE AND WILLIAMSBURG COUNTIES, SOUTH CAROLINA, ARE 

HEREBY SUBJECT TO THESE RESTRICTIONS: PROHIBITED BY THIS AGREEMENT 

ARE ACTIVITIES SUCH AS DRAINING, CLEARING, EXCAVATING, OR ANY OTHER 

ACTIVITIES WHICH ARE DAMAGING TO THE WETLANDS AS SET OUT IN THESE 

ABOVE REFERENCED PERMIT NUMBER. 

In Witness our hands and seals of Nan Ya Plastics Corporation 

- America this the 22ndday of ...... M..,.a.._y ____ , 1992. 

Nan Ya Plastics Corporation, America 

STATE OF NEW JERSEY , ) 
) 

COUNTY OF ESSEX ) 
PROBATE 

PERSONALLY appeared before me __ M_a_r_i_a_T_._M_oh_rh_o_f_f _____ _ 

and made oath that (s)he saw the within named sign, seal and as 

act and deed, deliver the within written Deed for the use and 

purpose therein mentioned, and that he, with -----------Bernard Huang 

execution thereof. ----------
SWQRMi 1to before me this 22nd 
• • I 

( '41. , ; da_y< )<h.i i'.._l 1._YM=a=-· y..__ _____ , 19 --2.2_ • 
(' \ ' ' 
. > 
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