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WINNING
FOR CITIZENS’
RIGHTS AND
HEALTH

I

n a win for Pickens County and the
health, safety and self-determination of
its citizens, SCELP has succeeded in
overturning a lower court decision that
paved the way for surreptitious coal ash
disposal in a new landfill proposed by
MRR Pickens, LLC. The legal action centers around a permit modification approved by the state Department of Health
and Environmental Control (DHEC). Initially, MRR proposed a basic “Class 2”
landfill that would accept the types of
waste associated with landscaping and construction. This landfill design underwent
an extensive public notice and publication
process, and the Class 2 permit was
granted with Pickens County’s cooperation
and consent. The controversy here arose
when that permit was modified, without
any notice to Pickens County or residents
neighboring the landfill, to a design suited
for disposal of much more noxious waste.

Notice and timeliness were at the
center of the appeal and public
participation was at stake. SCELP
argued on behalf of Pickens County
that MRR had strategically met in
private with DHEC in order to
manipulate the permitting process
and hide the controversial disposal
of more serious waste, including
coal ash.
According to the Court’s opinion, at
the same time MRR was pursuing the
permit modification, its spokesperson was
actively representing to Pickens County
that the landfill design had not changed.
Because Pickens County and the
neighboring property owners were not
notified of the permit modification, their
legal challenge to that modification was
not filed within the customary time limitation provided by law. MRR and
(continued on page 3)

Staff and Board News

SCELP W
South Carolina
Environmental
Law Project, Inc.
(a 501c3 tax-exempt
non-profit corporation)

Mission Statement
To protect the natural environment
of South Carolina by providing legal
services and advice to environmental
organizations and concerned citizens
and by improving the state’s system of
environmental regulation.
Board of Directors
Allen Grumbine, Esquire, Chair
Lisa Allen
John Barton, Esquire
Barbara Burgess, Esquire
Angela Halfacre-Shi, PhD
Susan Hilfer
William Holt, MD
Elizabeth Igleheart
Justin Lucey, Esquire
Clarkson McDow, Esquire
Walton McLeod, Esquire
Leon Rice, Esquire
Staff
Amy E. Armstrong, Executive Director
Michael Corley, Upstate Director
& Staff Attorney
Ben Cunningham, Staff Attorney
Leslie Lenhardt, Staff Attorney
Lauren Megill Milton,
Lucey Law Fellow
Lorraine Chow,
Communications Specialist
Filippo Ravalico,
Director of Operations
Debbie Weiner, Office Manager

ith heavy hearts, in March we said goodbye to Jessie White who, after seven
years on our team, including the last one in Beaufort, moved on to join the
Coastal Conservation League. The good news is that not only is she still working for environmental protection in the region, but we are in constant contact and continued collaboration with her! This development forced us to reconsider our geographic
footprint on the coast, leading to the closure of the Beaufort office, at least for now. But
we remain fully engaged in the region as important cases and issues move along and develop, as you will see in this newsletter.

The SCELP team has worked primarily from home for over two months due
to the COVID-19 pandemic, including our first ever Zoom Board meeting. At
the same time, we are in the process of moving out of our historic headquarters
in Georgetown, but we are not going far! Stay tuned for more announcements
in the next few months.
In January we welcomed three terrific new Board Members who greatly enrich our
capacity, perspective and geographic reach. Lisa Allen, a long-time friend and supporter
from Beaufort, recently retired from her second career as a financial advisor. Lisa is an
organizer of Green Drinks Beaufort, a supporter of The Nature Conservancy, CVSC
and SCELP and a founding member of Indivisible Beaufort. Angela Halfacre-Shi is
now based in Pawleys Island after many years in Greenville where she served as the
founding director of Furman’s David E. Shi Center for Sustainability established in 2008,
and chaired the Duke Endowment Task Force on Community and Environmental Sustainability. Bill Holt retired from private medical practice in 2013, but has continued
to work treating Hepatitis C patients at Gastroenterology Associates, the Greenville Free
Medical Clinic, New Horizon Family Health Services and the Greenville County Detention Center. He participates in several programs at Westminster Presbyterian Church
including Creation Stewardship and JustFaith.

Lisa Allen
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Bill Holt

Angela Halfacre-Shi

Your loyal support and engagement
is what keeps us going and makes
a difference for environmental
protection in our state.
Visit www.scelp.org to learn more about
our work, latest developments and ways
to be involved. You can make a gift online
or mailing the enclosed envelope. Let us
know if you see any emerging or ongoing
threats to our natural resources. Share your
enthusiasm for SCELP with your friends and
family. Thank you!

(cover continuation)

DHEC misclassified the permit modification in a manner that denied Pickens
County and the neighbors of the notice
they were due. In short, the County and
the neighbors could not be held to a timeliness standard when they were never
properly notified of the permit.
This in-court success represents a critically important win for public participa-

BIG WIN #2

tion in environmental permitting. Our
state agencies should be as transparent
and inclusive as possible when granting
permits that affect our health, environment and community. It’s unconscionable that a permit like this could
have been granted without even basic
notification to next door neighbors,
and the Court’s opinion recognizes that.

Credit: Jonathan Lamb

DHEC sought dismissal of the case on
this basis, and an Administrative Law
Judge ruled in favor of MRR, saying the
County failed to meet deadlines to appeal
DHEC’s decision and dismissing the case.
But, the Court of Appeals reversed that
decision and has sent the case back to the
Administrative Law Court (ALC). The
Court’s reversal rests on its conclusion that

Supreme Court Affirms Citizens’
Rights in Cruise Terminal Case

O

ver seven years ago we filed an appeal of a DHEC permit authorizing a new and enlarged cruise ship terminal at Union
Pier on the Charleston peninsula on behalf of Charleston
Communities for Cruise Control, the Surfrider Foundation, the Coastal
Conservation League, the Preservation Society of Charleston, the Historic Charleston Foundation, the Charlestowne Neighborhood Association and the Historic Ansonborugh Neighborhood Association. Our
appeal challenged the expansion on the basis of a host of environmental
and social impacts created by the increased presence of docked cruise
ships: (i) increased air and water pollution, (ii) increased traffic, (iii)
and overall health impacts. We were asking for mandatory shorepower during docking, in order to significantly decrease harmful
sulfur dioxide emissions; for mandatory limits on the number and
size of ships; and for an analysis that considered alternate locations
further from residential and high-traffic areas, among other relief.
But before we could get to the merits of our appeal, the S.C. Ports
Authority (SCPA) claimed that none of the seven groups we represent
had legal “standing” to challenge the permit. Members of the groups
testified that they were forced to retreat indoors because of breathing
problems caused by cruise ships, that they experienced dirty soot inside
and outside of their homes, and that they were unable to get to and
from work and daily activities due to traffic – all of which would become worse with more, closer and bigger polluting ships. Yet Administrative Law Judge Ralph Anderson, III agreed with SCPA that these
members would not be harmed by these increases and dismissed our
case for lack of standing. In 2017 the South Carolina Court of Appeals
agreed with the ALC, and we petitioned the South Carolina Supreme
Court to review the case.
The Supreme Court heard arguments in 2019, and on February 19,
2020 the Court handed us a decisive victory overturning the lower court
decisions. The Supreme Court emphasized that citizens do not need
to prove that they will prevail on the merits in order to simply request a hearing over a DHEC permit. The Court ruled that groups

Carnival cruise ship docked at the Union Pier Passenger
Terminal in Charleston, SC.

have standing by virtue of the statute that allows an “affected person” to file a request for a hearing over a DHEC
permit, noting that “if nearby property owners who have
made individualized assertions of real, anticipated harm
cannot satisfy the statutory standard . . . to acquire ‘affected person’ status, it does not appear that anyone in this
state could qualify to seek review of permits for the Terminal expansion project. This could not have been the intent of the General Assembly.”

This decision is incredibly important, as it reverses a
dangerous trend whereby the ALC has demanded that
environmental groups must prove that they will prevail
on the merits of the case before they can even be allowed
to enter the courtroom doors – a clearly backwards
proposition that impedes public participation and the
right to challenge government permitting decisions.
The Supreme Court’s ruling that citizens and groups
have “statutory standing” by being “affected persons” ends
decades of dispute and uncertainty that had resulted in the
discounting and dismissal of important environmental interests. We look forward to avoiding unnecessary and
pointless disagreements over “standing” in the future
and getting right to the merits of important cases impacting our state’s natural environment.
For the cruise terminal case, the Supreme Court has
remanded our appeal back to the ALC, ordering it to set a
schedule for discovery, which the ALC had previously denied, and getting the case ready for a merits hearing.
SUMMER 2020
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CURRENT ISSUES

The bunched arrowhead is only found in the upstate of South Carolina and southwestern North Carolina.

Greenville County
Growing Pains

I

n January, we celebrated after developers withdrew plans for a subdivision
called Crestfield Farms just outside
of the city of Travelers Rest. This win is
not just for the extraordinarily rare
bunched arrowhead, an endangered plant
species that lives in this sensitive area, but
is also symbolic of what is at stake if we
fail to protect the Upstate’s untouched
landscapes.
By the year 2040, Greenville County’s
population is projected to grow by
220,000 new residents. This expected
boom is driving a growing intrusion of
high-density subdivisions in the County’s
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unzoned lands. We are currently working
with community groups in the rural
northern and southern parts of the
County who have found their unique
way of life in the crosshairs of suburban
encroachment.

Unchecked sprawl is bad for the
environment, as its vacuums up
farms, wetlands, trees and
wildlife. It is bad for the quality
of life, as it worsens traffic and
increases noise. It is also bad for
our wallets, as it means committing more taxpayer dollars for
roads, sewer and water lines.
The good news is that in 2018, the
County determined to solve this problem

by passing a land development regulation called Article 3.1 which restricts
development when it is not “compatible with the surrounding land-use density” or the site’s environmental
conditions. The bad news is the implementation and enforcement of this regulation. In April, for instance, County
planning commissioners approved the
Oakvale subdivision in the rural Blue
Ridge region after initially denying the
project in February.
We are challenging this faulty decision
and will continue fighting for Article 3.1,
including formal litigation in our ongoing
Tigerville case, as well as proactive work
to preserve and bolster this critically important land management tool.

C

loaked under a carefully constructed guise of environmental sustainability, Thailand-based Six Senses Hotels
and Resorts is seeking to build a luxury hotel and resort
on a pristine and dynamic barrier island in Beaufort County located at the mouth of the Port Royal Sound. It supports an extremely diverse environmental habitat; has been designated
as an Audubon “Important Bird Area”; and provides loggerhead turtle nesting habitat. Moreover, Bay Point is an historic
site for the Gullah/Geechee, who have relied on fishing in that
area to sustain their community and their culture.

Credit: Richard Porcher

Missing the Point

The developer, Bay Point Island, LLC, would destroy
this valuable cultural resource and fragile habitat by
constructing up to 50 units, a spa, wellness center, fitness center, restaurants and bars on this shifting island.
The developer first sought a written determination from the
Beaufort County Staff Review Team that the project meets the
definition of “ecotourism” contained in the Beaufort County
Development Code, which is a prerequisite to obtaining a special
use permit to move forward with the development. Beaufort
County defines ecotourism as “organized, educational and
mainly outdoor recreation with or without lodging that invites participants to learn about and promote ecological
preservation, conservation and sustainability.”
In December of 2019, Beaufort County rejected the developer’s proposed plans on the basis that “the proposed plans …
more appropriately fit the definition of a Resort. As a result, the
proposed use is an Accommodations use and more specifically
Recreation Facility: Commercial Outdoor and Indoor which are
not permitted within the T1 zoning district.” Then, this year,
the County suddenly reversed its earlier decision, paving the way

Bay Point is a vulnerable barrier island at the mouth of the Port Royal Sound.

for the developer to obtain a special use permit and move forward with this ill-planned and risky project. The County has
held a series of Webex meetings with various cultural/tourism
and environmental groups to answer questions about the proposed project. The Beaufort Board of Zoning Appeals will hold
a public hearing on the special use permit application, which is
tentatively scheduled for June 25. We will continue our efforts
to put a stop to this dangerous project, advocating against the
special use permit and more broadly taking all necessary steps
to ensure that this fragile economic and cultural resource remains protected.

Wild Support for the Wild Side

Credit: Jess Epley

T

-

he fourth annual Palmetto Giving Day, our online
fundraising marathon held in May, was one for SCELP’s
record books. For 36 exhilarating hours, our incredible
network of supporters raised more than $110,000 to keep Your
Lawyers for the Wild Side going strong.
We were moved to see hundreds of people from across the
country give so generously amid the dire times of the ongoing
pandemic. Of the 350 individuals who made an online gift on
Palmetto Giving Day, it was particularly inspiring to welcome
160 first-time SCELP donors!
Protecting our mountains and marshes, and our communities and health, is an increasingly daunting task, but your
tremendous engagement sustains us and pushes us to keep
doing better. You really took a stand for the Wild Side.
Thank you!
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CASE UPDATES
Debidue Groins

T

his case has taken an interesting turn. In late February, on the eve of trial, the Belle
W. Baruch Foundation and DeBordieu Colony Community Association (DCCA)
began private settlement discussions without our participation. The Administrative
Law Judge postponed the trial of the case to allow for further discussions and the Baruch
Foundation and DCCA settled the Foundation’s permit challenge.
The terms of the settlement bolster the permit’s monitoring and mitigation requirements, which is a positive development. For example, the mitigation trigger for renourishment has been lowered and additional requirements are in place for measuring the
effects of the groins on the beach to the south. Unfortunately, the overall project is
little changed. The permit still allows three significant groins that will trap sand from
drifting down the coast, ultimately depriving the downdrift beaches of that sand. On
behalf of the Coastal Conservation League, SCELP will maintain our permit appeal including a more fundamental challenge that would preclude the use of groins at all. We
look forward to trial that will occur, hopefully, in late summer.

DeBordieu Colony is a private, oceanfront community
located just south of Pawleys Island. Armoring the
shoreline with groins will negatively impact the members
of the public who use and enjoy the beach.

Brief Case Updates
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Years of sediment and stormwater discharges from an event venue located along
Highway 11 have clogged and degraded valuable water resources.

These beached houses are a threat to beachgoers and marine life alike.

(continued on page 7)

Credit: Wes Cooler

T

hough efforts to slow the spread of COVID-19 have
slowed many normal court processes down, we are still
making progress in our cases:
• The circuit court dismissed our claim in the Super Beach
Front Lots on Folly Beach case, where we are fighting proposals
to build houses on lots that were underwater prior to a recent publicly funded renourishment project. We are gearing up to challenge
the decision and put forward our novel legal arguments before the
Court of Appeals.
• We filed a Clean Water Act citizens’ suit in our Arabella
Farms case seeking to remedy the event venue’s illegal discharge
of polluting sediments and runoff into numerous trout streams and
tributaries of the Eastatoe River in Greenville County.
• We are in the discovery phase of our appeal in the ALC in
our Yom Tov case, which challenges DHEC’s issuance of a permit
to fill wetlands for a commercial development along Beresford
Creek in Charleston.
• The Beached Houses case, which is our effort to have abandoned and dilapidated houses that are cluttering the beach and
ocean on Harbor Island removed, has seen some positive development. One of the few remaining houses was demolished by the
homeowner earlier this year. A few other houses remain and discovery continues in this case. The court will hear pending motions
in the near future and we have agreed on a mediator.
• The Seismic Blasting case continues to move forward, albeit
slowly. The National Marine Fisheries Service was ordered to supplement the administrative record and to provide a privilege log
for documents over which it was claiming attorney-client privilege
or deliberative process privilege. These documents have been served

Credit: Wildlife Trust, NOAA Permit #594-1759

Seismic blasts could disrupt the basic activities of right whales and a range of other marine life.

recently and we are reviewing them now. Supplementing the administrative record is important because it is the body of documents that we will be limited to in arguing to the district court
that the decision to issue incidental harassment authorizations that
allow the seismic companies to operate off our coast was improper. Once the content of the administrative record has finally
been resolved, we will prepare a motion that will ask the court to
reject the government’s attempt to allow seismic blasting that will
harass, injure or kill a vast swath of oceanic wildlife.
• Our most recent appeal in the Supreme Court in our ongoing
Captain Sams Spit saga had been moving along until the developer and DHEC both attempted to improperly present new evidence to the Court. As a result we had to file a motion to strike
this new evidence, which has held up briefing until the Court rules
on our motion. In the meantime, we filed a motion to intervene
in an ALC case where the developer is challenging DHEC’s determination of the jurisdictional baseline and setback line which govern where development can take place.

• Of all of our issues, progress toward cleanup of the Bramlett
site has perhaps been most affected by COVID-19. The next major
step in the process is the formation of a stakeholder advisory group,
but the planned launch of that group has obviously been delayed.
At the same time, additional testing on the site has moved forward,
and the results of that testing vindicate positions we have been advocating for years. Prior to the health crisis, we participated in several important educational opportunities related to environmental
justice and the Bramlett site, which has galvanized this important
movement.
• Our challenge to a new seawall in Hilton Head, a structure
which attempts to skirt our state’s long-standing prohibition on
seawalls, has been stalled for several months awaiting a court hearing on the defendants’ motion to dismiss. The homeowners who
constructed the seawall have asked the court to dismiss our case
on the familiar basis that our clients purportedly lack standing. A
hearing on this motion has been scheduled for the early summer,
after which progress on the case should pick up.

A GIFT FOR YOU
Do you have an up-to-date will? Creating a will is one of the most impactful ways to support the people and causes you care about. We’ve partnered with FreeWill to give you an intuitive online tool to write your
legally valid will in under 25 minutes — and best of all, it’s free! Many
people also like to include SCELP in their estate plans to support environmental advocacy and justice across our beautiful state for generations
to come. The service is free whether or not you choose to include a gift,
but we hope you consider making a lasting impact for the Wild Side. See
how at FreeWill.com/SCELP.
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