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(i)     The Forensic Science Regulator’s Code of Practice, once 
approved by Parliament, will be admissible as evidence in 
criminal proceedings in England and lays out requirements for 
specific Forensic Science Activities. The use of Call Data Records 
to comment on where a phone may have been is overtly defined 
as expert evidence. 

(ii)  The Forensic Science Regulator states that the requirements 
for the Cell Site Analysis Forensic Science Activity must be met 
from the effective date of the statutory Code of Practice, and 
be demonstrated via UKAS assessment within two years of that 
date. The statutory Code of Practice is anticipated to become 
approved in Q1 2023 and will be enforceable via statutory 
powers already granted in section 4 of the Forensic Science Act 
(powers granted in July 2022). 

(iii)  Admissibility of the evidence is based on a number of factors 
including the validity of the technique used and the competence 
of the expert. Requirements for these factors have been in place 
for many years in established standards, rules of evidence, 
rulings and the statutory Code of Practice. If these rules and 
standards are not complied with, an overt declaration must 
be made to this effect, so that the court are aware of the risk 
associated with the evidence.

(iv)  Presentation of analyst-produced maps and tables in the 
absence of an expert report - already controversial in light 
of the R v Calland ruling - is in apparent contravention of the 
consultation draft of the statutory Code of Practice.  Non-
compliance with the statutory Code of Practice, standards and 
rules already in place may cause issues with admissibility going 
forward or be potential grounds for appeal later.

Executive Summary 
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01The Forensic Science Act and the 
Statutory Code of Practice

A consultation draft of the 
Forensic Science Regulator’s 
Code of Practice (“The Code”) 
is available as per part 2 of the 
Forensic Science Regulator Act. 
This Code of Practice, once 
approved by Parliament, will 
be admissible as evidence in 
criminal proceedings in England 
and Wales under section 4 of 
the Act. The Code contains a 
definition of Cell Site Analysis 
as a Forensic Science Activity. 
Specifically, it states:

•   “106.9.10 The location 
of the device is not in the 
CDRs, but the area in which 
it was operating may be 
inferred from the detail within 
the records. Inference is 
synonymous with opinion, and 
all opinion evidence is expert 
evidence. If the purpose of 
the analysis is to assess where 
the phone was, this is expert 
activity.”

•   “106.9.11 Expressing 
opinions is the role of the 
expert witness; this includes 
providing evaluative evidence. 
Personnel interpreting results 
shall have been assessed 
and deemed competent 
before reporting statements, 
including in the interpretation 
and opinions of results and 
findings.”

Within the FSR Newsletter from 
25/07/2022, the FSR also states

•   “The provisions of the Act will be 
commenced (introduced) in stages. 
A first set of Commencement 
Regulations was signed by the 
Minister for Policing on the 21st of 
July 2022 and took effect on the 
25th of July 2022. This established 
my role as a statutory one, allowing 
me to consult on the draft of the 
Code, and brought in all of the 
provisions of the Act except for the 
provisions on issuing compliance 
notices and completion certificates, 
the provision on appeals, and the 
provision about the meaning of 
‘forensic science activity’. A further 
Statutory Instrument following the 
statutory consultation will bring in 
the remaining provisions.”  

“ It is anticipated that the 
Code will be approved 
by Parliament in the 
first quarter of 2023, 
and the Code will 
become effective on a 
date specified within 
the Code.”

•   “Compliance with the Code is an 
absolute concept; the forensic 
unit either complies with the 
requirements set out in the Code or 
does not. However, it is recognised 
that the impact of different non-
compliances might not be equal. The 
impact of non-compliance with the 
Code is a spectrum from minor to 
severe, with increasing risk posed to 
the CJS. Therefore, the enforcement 
and compliance process will involve 
the Regulator making an assessment 
of risk to the CJS.”

•   [for “geolocation analysis – which 
includes Cell Site Analysis it is 
required for] “Compliance with 
the Code from the effective date 
of the Code.”

•   “Within 24 months of the effective 
date of the Code the organisation 
must demonstrate compliance with 
the Code by having a schedule 
of accreditation that includes the 
Code and reflects all FSAs (or 
parts thereof) that the organisation 
undertakes.”

The Newsletter and consultation 
draft of the consultation draft of 
the Forensic Science Regulator’s 
Code of Practice are available via a 
hyperlink in the ‘References’ section 
8.1 and 8.2. 
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02The wider 
FSR Codes 

The Standards currently 
applying to Cell Site Analysis 
are outlined in:

•   FSR-C-100 “Codes of Practice 
and Conduct For Forensic 
Science Providers and 
Practitioners in the Criminal 
Justice System”

•   FSR-C-135 Appendix: Digital 
Forensics – Cell Site Analysis

These standards have been in 
place for years and compliance 
(or not) must be overtly stated 
within statements. They form 
the basis for the statutory 
Code of Practice (currently 
under consultation) and define 
requirements including (but not 
restricted) to:

•   Competence

•   Validation of methods

•   Setting a forensic strategy

•   Checking

•   Reporting

Opinion Evidence is also defined 
in the FSA, along with other FSR 
codes (e.g. FSR-C-118). While not 
compulsory, FSR-C-118 lays out a 
basis for safer provision of Opinion 
Evidence that is sensible whether 
or not it is mandated. In short, the 
principles include that opinion 
evidence should be:

 Robust - The expert will provide 
opinion that is capable of scrutiny by 
other experts and cross-examination. 
They will base their opinion upon 
sound knowledge of the evidence 
type(s) and use wherever possible 
verified databases. They will be 
satisfied that the results of the 
tests and examinations upon which 
they have based their opinion are 
themselves robust.

 Transparent - The expert will be able 
to demonstrate how they came to 
their conclusion. They will set out in 
the statement or report the basis of 
their opinion, namely:

•   Hypotheses addressed

•   Test or examination results

•   The background information used 
in arriving at the conclusion

•   They will be able, if required, to 
provide the data used and its 
provenance

Balanced - The expert should address 
at least one pair of propositions, 
usually one based upon the 
prosecution issue and one based 
upon an alternative (defence issue). 
If a reasonable alternative cannot 
be identified then the expert may 
address only the one proposition but 
will make it clear that they cannot 
evaluate the strength of the evidence.

 Logical - The expert will address the 
probability of the evidence given the 
proposition and relevant background 
information and not the probability 
of the proposition given the evidence 
and background information.

These are well-established principles for 
opinion evidence (previously published 
as the ‘AFSP Standard’, and as the 
‘Case Assessment and Interpretation 
Model’) and obviously apply to 
consideration of Call Data Records 
when assessing where the device may 
or may not have been at the time of call 
activity. Other documents also apply 
to Cell Site Analysis, including (but not 
restricted to):

•   FSR-G-217 Cognitive Bias Effects 
(a real concern if an analyst is 
giving expert evidence after being 
exposed to other elements of the 
case that might influence their 
opinion)

•   FSR-G-218 Method Validation in 
Digital Forensics 

•   FSR-I-400 Legal Obligations

The Forensic Science Regulator 
Codes referred to above can 
be found via a hyperlink in the 
‘References’ section 8.3-8.8:
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The full ruling is available via 
a hyperlink in the ‘References’ 
section 8.9.

03R v Calland

The statutory Code of Practice 
(in consultation) in many ways 
reflects the concerns raised in 
the Court of Appeal ruling in 
R v Calland [2017] EWCA Crim 
2308. This was a prosecution 
appeal against a trial judge’s 
decision to exclude Cell Site 
Analysis evidence which the 
prosecution had sought to 
adduce from a police analyst. 
The Defence had objected 
to the prosecution relying 
on non-expert evidence to 
invite the jury to believe 
that a call made by a mobile 
phone in a particular location 
must be routed through a 
specific phone mast located 
nearby. They argued that the 
Prosecution had: 

•   “unhelpfully conflated the 
location of a particular mast 
with the question of what safe 
inferences can be drawn about 
the location of a telephone 
using it”; these arguments 
were upheld. 

The prosecution had argued that 
they were not seeking to rely on 
the technical capabilities of the 
mobile phone coverage provided 
by a particular cell site, but simply 
on the striking coincidence of 
the geographical proximity of 
the defendant to relevant phone 
masts.  Lord Justice of Appeal 
Holroyde  dismissed that argument as 
‘disingenuous’: 

•   “It is in our view clear that the 
prosecution in fact wished the 
jury to make the assumption that 
because the 8950 phone made 
a call routed through a particular 
mast, and because Calland was at 
the relevant time in proximity to 
that mast and had a phone, he must 
therefore have been using the 8950 
phone when he was observed. If 
the prosecution wished to follow 
that line, they could and should 
have obtained appropriate expert 
evidence so that the jury might 
permissibly have drawn a proper 
inference. The judge, in our view 
rightly, foresaw the danger that 
if the case were presented as the 
prosecution would wish it to be, the 
jury would be drawn into making a 
speculative assumption for which 
there was no evidential foundation.” 
The prosecution appeal was 
dismissed.

There were some quotes from 
this ruling which directly affect the 
manner in which findings should be 
presented:

•   “Cell siting evidence can be 
powerful evidence. But it is not 
capable of locating a phone with 
pinpoint accuracy and it has other 
limitations. Those limitations are 
familiar to all who conduct and 
try criminal cases in which such 
evidence is commonly adduced. 
The limitations are not however 
necessarily familiar to the members 
of a jury. 

“ in the absence of 
agreement between 
prosecution and 
defence, evidence that 
a cell site was located in 
a particular place is not 
evidence that it served 
the nearby location 
in which Calland was 
observed, still less 
that it provided the 
best coverage of that 
location and would 
therefore be likely to 
have transmitted the 
relevant call.” 
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CrimPD in its entirety is available 
via a hyperlink in the ‘References’ 
section 8.10. 

04Criminal Practice 
Directions 

Criminal Practice Directions 
(currently CrimPD V 19, 
potentially subject to numbering 
change in October 2022) adds 
context to those elements of 
the Criminal Procedure Rules 
(CrimPR) referring to Expert 
Evidence. Requirements include 
(but are not restricted to):

“The court may take into account:

•   the extent and quality of the data 
on which the expert’s opinion is 
based,  and the validity of the 
methods by which they were 
obtained;

•   if the expert’s opinion relies on 
an inference from any findings, 
whether the opinion properly 
explains how safe or unsafe the 
inference is (whether by reference 
to statistical significance or in 
other appropriate terms);

•   if the expert’s opinion relies 
on the results of the use of 
any method (for instance, a 
test, measurement or survey), 
whether the opinion takes proper 
account of matters, such as the 
degree of precision or margin 
of uncertainty, affecting the 
accuracy or reliability of those 
results;

•   the extent to which any material 
upon which the expert’s opinion 
is based has been reviewed by 
others with relevant expertise 
(for instance, in peer-reviewed 
publications), and the views of 
those others on that material;

•   the extent to which the expert’s 
opinion is based on material 
falling outside the expert’s own 
field of expertise;

•   the completeness of the 
information which was available 
to the expert, and whether 
the expert took account of all 
relevant information in arriving 
at the opinion (including 
information as to the context of 
any facts to which the opinion 
relates);

•   if there is a range of expert 
opinion on the matter in 
question, where in the range the 
expert’s own opinion lies and 
whether the expert’s preference 
has been properly explained; 

•   whether the expert’s methods 
followed established practice 
in the field and, if they did not, 
whether the reason for the 
divergence has been properly 
explained.”

“To assist in the assessment described 
above, CrimPR 19.3(3)(c) requires a 
party who introduces expert evidence 
to give notice of anything of which 
that party is aware which might 
reasonably be thought capable of 
undermining the reliability of the 
expert’s opinion, or detracting from 
the credibility or impartiality of the 
expert; and CrimPR 19.2(3)(d) requires 
the expert to disclose to that party 
any such matter of which the expert 
is aware. Examples of matters that 
should be disclosed pursuant to 
those rules include (this is not a 
comprehensive list), both in relation 
to the expert and in relation to any 
corporation or other body with which 
the expert works, as an employee or 
in any other capacity:

•   lack of an accreditation or other 
commitment to prescribed 
standards where that might be 
expected;

•   a history of failure or poor 
performance in quality or 
proficiency assessments;

•   a history of lax or inadequate 
scientific methods;

•   a history of failure to observe 
recognised standards in the expert’s 
area of expertise;

•   a history of failure to adhere to the 
standards expected of an expert 
witness in the criminal justice 
system.”
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05ACPO Good 
Practice Guide

“6.6 WITNESS EVIDENCE

•   6.6.1 A practitioner may need 
to testify about not only the 
conduct of the examination, 
but also the validity of the 
procedure and their experience 
and qualifications to conduct the 
examination.

•   6.6.2 Expert witness training 
should be considered for digital 
forensic practitioners so they 
are familiar with the process of 
giving evidence and aware of 
their responsibilities as witnesses. 
A digital forensic practitioner 
will not always be giving expert 
evidence and should clearly 
understand the distinction 
between expert evidence and 
evidence of fact.

•   6.6.3 When giving evidence, 
practitioners must make clear 
when they are expressing 
facts and when they are giving 
opinions, as above. Practitioners, 
when giving expert evidence, 
must take care to do so only 
where it relates to their own area 
of expertise and remember that 
their duty when giving evidence 
(whether it be in report form 
or as a witness) is to the court, 
regardless of which party has 
instructed them.”

There is no issue with police witnesses 
giving opinion evidence, but they 
must overtly provide it as expert 
evidence, be competent to do so, 
and comply with the Code and Rules 
of Evidence. As the location of the 
device is not contained within the 
CDRs yet this is what the analysis is 
aimed at establishing, sections 6.6.1, 
6.6.2 and 6.6.3 as listed above would 
appear to be directly relevant to 
the required competencies of those 
presenting any aspect of the analysis 
at court. 

 

The ACPO Good Practice Guide 
for Digital Evidence is available 
via a hyperlink in the ‘References’ 
section 8.11.
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06Cell Site Analysis in the context of rulings, 
rules, standards and academic work

•   Once the data to be considered 
has been received, many of the 
tasks performed in an examination 
are technical Analysis (normalising 
CDRs, producing maps and tables, 
performing surveys). These are 
often equipment-based skills and 
can be heavily automated, requiring 
little user knowledge of the subject 
outside operating the device.

•   This stage was conducted in R v 
Calland.

•   These activities result in 
Observations (the cellsite is based x 
km from the home address, Cell  ID 
1234 was observed serving at the 
scene etc.). Again, these observations 
can be largely automated without 
deeper knowledge of the artefacts 
considered. 

•   This stage was presented by the 
Prosecution in R v Calland.

•   The observations themselves 
should then be subject to technical 
Interpretation. The observation that 
a given cellsite is based x km from 
the scene or home address is part 
of a wider consideration of whether 
a specific cell based on it may have 
served there. This opinion should 
be informed by deeper knowledge 
of the subject (i.e. how CDRs are 
produced, how RF propagates, 
how cells are selected by a phone 
etc.) to ensure that it is robust and 
transparent. 

•   This stage was missing from the 
prosecution presentation and it 
was argued that the jury were 
ill-equipped to perform this 
task. The Judge and Court of 
Appeal agreed, and this ruling 
is apparently reflected in the 
Forensic Science Act 

•   Other evidence types like fibres, 
glass, GSR, DNA etc. could not 
normally get presented to the jury 
without this stage

In essence, the objection in R v Calland 
was that opinion was being presented 
via implication which could not be 
cross-examined. The Defence Team 
raised concerns that some crucial 
elements from a sound forensic 
examination were missing, resulting in 
a risk to the Criminal Justice System.  
In outline, any Forensic Science 
examination (whether Cell Site Analysis, 
DNA, glass, fibres etc.) might be 
broken into a number of stages, some 
of which are as follows:

•   The individual technical opinions 
can be combined to produce overt 
Opinion on whether the call data (as 
a whole) might be expected given 
the positions taken by prosecution 
and defence (evaluative mode) or 
provide speculative explanations 
for the data (investigative mode). 
Additional competencies to safely 
form such opinions must be acquired 
prior to presenting evidence 
(e.g. knowledge of transposed 
conditionals, forming legitimate 
propositions, setting a sound 
forensic strategy etc.)

•   This stage was missing from the 
prosecution presentation and it 
was argued that the jury were 
ill-equipped to perform this 
task. The Judge and Court of 
Appeal agreed, and this ruling 
is apparently reflected in the 
Forensic Science Act

•   Other evidence types like fibres, 
glass, GSR, DNA etc. could not 
normally get presented to the jury 
without this stage

Analysis

Observations

Analysis

Opinions

Interpretations

Reporting

Inference and Reporting

Not presented 
in R v Callard

Technical Activity

Presented in R v Callard
Technical activity, e.g. CDR 

Normalisation, Mapping, Surveys

Technical calculations e.g. Mast 
distances from locations

Technical opinion e.g. Assessments 
of Service Areas of Cells

Forensic Inference (relating to 
Propositions or Investigative Mode)

Presentation of opinions in compliance 
with rules and standards
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06Cell Site Analysis in the context of rulings, 
rules, standards and academic work

•   The opinion is then expressed via a 
Report potentially followed by oral 
evidence. Such output must comply 
with legal obligations (CrimPR, 
CrimPD, FSR-C-135 etc.)

•   This stage was missing from 
the prosecution presentation 
and Defence argued that they 
couldn’t reasonably test opinions 
in advance (as none were given) 
or ask necessary questions of a 
non-expert presenting apparently 
‘factual’ maps with their meaning 
being presented via implication 
by Counsel. The Judge and Court 
of Appeal agreed, and this ruling 
is apparently reflected in the 
Forensic Science Act

•   Other evidence types like fibres, 
glass, GSR, DNA etc. could not 
normally get presented to the jury 
without this stage

There is nuance in the data 
considered, from Call Data Records 
to survey data, both of which can 
include misleading information if taken 
at face value resulting in potentially 
unsafe conclusions being drawn. An 
overriding concern is that there is no 
ownership of the risks associated with 
that nuance unless opinion is overtly 
expressed on what the findings as 
a whole mean in the context of the 
case (including expression of the 
uncertainties) that can be tested. 
These concerns have been well 
known for a number of years and 
are discussed in the papers ‘Cell site 
analysis: Roles and Interpretation’ 
and ‘Opinion evidence in Cell Site 
Analysis’ (ref 8.12 and 8.13). These 
papers criticise use of maps and tables 
without opinion being presented 
(amongst other issues) and are in line 
with the FSR Codes of the time, the 
current ‘consultation’ version of the 
FSA, and the ruling in R v Calland. 

They have been presented to: 

i) The Royal Statistical Society at an 
international meeting specifically 
focussed on Forensic Inference in 
Digital Evidence and attended by 
leading authorities in inference models

ii) The Chartered Society of Forensic 
Sciences at a national meeting

iii) The NPCC Forensic Capability 
Network, at a national meeting on 
Cell Site Analysis with approximately 
400 attendees and with endorsement 
from Professor Gillian Tulley CBE (the 
Forensic Science Regulator at that time) 
 
The papers were published in the 
Tier 1 academic, internationally peer 
reviewed, journal of the Chartered 
Society of Forensic Sciences (CSFS) 
‘Science and Justice’. The ‘Opinion 
evidence in Cell Site Analysis’ paper 
was commended by the CSFS as one of 
the most meritorious papers published 
in any field of forensic science in 2020. 
This may be taken as indicating 
acceptance of the principles extolled 
in the papers from the wider forensic 
community (which is both national and 
international).

‘Cell site analysis: Roles and 
Interpretation’ and ‘Opinion 
evidence in Cell Site Analysis’ 
(ref 8.12 and 8.13). 

Continued
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07‘Analyst’ non-expert reports

7.1 Admissibility

If only ‘factual’ maps are 
presented, or mast distances 
from locations, the purpose can 
only be to assess where the 
phone was - but responsibility 
for that assessment is now 
transferred to the jury. 

The distance between a mast 
and a location is an initial, 
superficial observation and is the 
starting point of an assessment 
of the area in which a phone 
may have been, not the end. 
Additional considerations are 
required including the azimuth, 
height, terrain profile between 
mast and location, environment, 
local cellsite density, survey data 
etc. Other factors in the call data 
must be considered, e.g. whether 
the listed time of the connection 
is reliable. Conclusions must not 
focus on the likelihood of the 
proposition itself (i.e. reports 
must be logical). Data in conflict 
with the proposition must be 
assessed so that reports are not 
a ‘cherry picking’ (potentially 
automated) exercise only 
seeking data supporting the 
prosecution position (i.e. reports 
must be balanced). Methods 
used must be declared (i.e. 
reports must be transparent) 
and validated (i.e. reports must 
be robust). Uncertainties within 
the analysis (in the call data 
considered, survey data used 
and the manner in which that 
data has been analysed) must 
be assessed and expressed. 
This essential additional activity 
requires a range of knowledge 
and competencies beyond that of 
producing maps and measuring 
distances and are laid out in 
the established standard for 
the evidence type (i.e. statutory 
Code of Practice).

If only ‘factual’ maps, tables and 
measurements are presented, these 
are essentially superficial findings from 
a non-expert analysis in a technically 
complex field. It is unreasonable to 
expect that a jury has the required 
skills and knowledge to safely assess 
information presented in this way. 

•   The prime issue is not that the 
analyst maps and measurements 
may be incorrect. The issue is that 
the assessment requires deeper 
consideration to be meaningful. 

•   An opinion is required for the 
analysis to be of use but is not 
directly presented

•   The maps, tables and calculations 
may imply a view, however, and 
this view may be mistaken by the 
jury as having a sound evidential 
foundation

•   The maps, tables and calculations 
may be correct. No amount of 
additional technical checking of 
the apparently ‘factual’ report 
or maps and tables will solve 
this issue. It is the absence of 
evaluative activity that is the 
problem

•   The purpose of the analysis of the 
call data can only be to assess the 
area in which a phone was, yet this 
information is not in the CDRs and 
inference is therefore required. 

•   Presenting maps and measuring 
distances is insufficient for a 
legitimate assessment of this type

•   The analysis must be conducted in 
line with the rules and standards 
concerning Cell Site Analysis or an 
overt statement made that it does 
not comply

•   Within the consultation draft of 
the statutory Code of Practice, 
assessment of the location of  a 
phone from call data is overtly 
described as expert activity

•   The ruling in R v Calland directly 
criticises this approach: 

•   [The Prosecution] “unhelpfully 
conflated the location of a 
particular mast with the question 
of what safe inferences can be 
drawn about the location of a 
telephone using it” 

•   [The limitations of Cell Site 
Analysis] “are not however 
necessarily familiar to the 
members of a jury” [who were 
therefore in danger of being] 
“drawn into making a speculative 
assumption for which there was no 
evidential foundation”

•   [The Prosecution should] “have 
obtained appropriate expert 
evidence so that the jury might 
permissibly have drawn a proper 
inference”
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7.2 ‘Obvious’ Maps

Illustrating mast locations on a map 
without overt opinion on the meaning 
of that data is inviting others (i.e. the 
jury) to draw their own inference as to 
the location or movement of a device. 

•   Implication is still opinion, and 
was successfully objected to in R v 
Calland

•   While some inferences may be easily 
justified (e.g. large-scale movements 
between cities), all inferences are 
opinion, and all opinion evidence 
is expert evidence. The issue isn’t 
whether the inference is easy to 
justify (in which case it may be less 
likely to be challenged), it’s that 
inference is not fact and therefore 
legally can only be expert evidence. 

•   There is nuance in the data (e.g. 
‘other party call data’, and issues 
surrounding GPRS, in particular on 
the ‘3’ network, see 8.17). If these are 
not accounted for, even apparently 
obvious inferences can be unsafe and 
this may not be clear to the court.

•   Other ‘obvious’ maps apparently 
illustrating ‘co-location’ or ‘Clean 
phone/Dirty phone common travel’ 
are also problematic – the location 
of the device is never known, and 
such assessments require far deeper 
analysis than plotting a map or 
highlighting periods when two 
phones use the same cell site to be 
meaningful. For example, many ‘co-
location’ assessments focus on two 

phones using cellsites within a certain 
distance and timeframe, without a 
more complete assessment including 
whether there may be data in conflict 
with the phones being together in 
the wider data – a far more balanced, 
useful and challenging analysis but 
one requiring deeper technical and 
forensic competencies than use of a 
software tool.

Stating “CDR x was processed using 
system y and is presented on map z” 
as the entirety of the forensic process 
and expecting the jury to technically 
interpret the meaning of the data is an 
evidential risk.

7.3 ‘Obvious’ Survey Results

The area over which a cell provided 
service at the time of the call is not 
known. The expected service area can 
be estimated based on information 
available which may include the height 
of the mast, point direction (azimuth) of 
the cell used, local terrain and ‘clutter’ 
(buildings etc.), presence or absence of 
other cells etc. As part of this process, 
survey data may be used. The purpose 
of a survey is to measure which cells 
are selected by survey equipment in a 
given area of interest at the time of the 
survey.

•   The survey is a form of sampling 
and is not ‘the truth, the whole truth 
and nothing but the truth’. It merely 
provides information that can help 
form technical opinion on the service 
area of a given cell. Just because a 
survey device acts like a phone, it 
doesn’t mean that it acted exactly 
as the suspect device did at the 
time of activity, yet this is what the 
data is being used to assess. From 

published research it is actually 
unlikely that a SIM based engineering 
handset will behave exactly like an 
identical SIM based engineering 
handset at the same time and place 
(see 8.14 & 8.15). ‘False negative’ 
results are common in surveys and 
there can be other uncertainties, 
which must be understood (and many 
of which can be accommodated for). 

•   Cell service areas may change over 
time as sites are decommissioned 
or introduced or changes take place 
at sites in the area (e.g. down-tilt 
or azimuth changes), and there 
may therefore have been a change 
between the time of the calls 
considered and the survey (see 8.16). 

•   The survey is only one of a number 
of technical activities used to help 
form opinion on whether the call 
data might be expected given the 
positions taken by prosecution 
or defence. If survey results are 
presented in isolation of this wider 
activity, it is not clear who takes 
ownership of uncertainties in the 
overall opinion of whether the call 
data might be expected given the 
positions taken by Prosecution and/ 
or Defence. If it is intended to be the 
jury doing this, the concern that they 
are not equipped for that task was 
successfully argued in R v Calland. 

Blindly reporting survey results 
without consideration of such factors 
is an evidential risk.
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The ‘References’ 8.14-8.17 are 
available in section 8.10. 
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