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T

his document will review the following typical
estate planning and incapacity planning documents utilized
in Florida:
1. Last Will and Testament
2. Revocable Trust (i.e. Revocable Living Trust or Living
Trust)
3. Durable Power of Attorney
4. Health Care Surrogate Designation (combined with
Healthcare POA)
5. Living Will (End of Life Healthcare Advanced Directives)
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What is a Last Will and Testament?
A Last Will and Testament (often just called a “Will”) is a document used to
distribute a person’s assets (bank accounts, investments, car, real estate,
etc.) to the beneficiaries of their choice (and can specifically disinherit
certain people). Relying on a Will necessitates utilizing the probate courts
to process the Will, pay creditors, and distribute assets to heirs.
We often recommend steps to avoid having to rely on the Will (and thus
avoid the added expense and delay involved with the probate process).
Requirements for a Last Will and Testament to be Valid in Florida
The Will must be in writing, signed by the testator, in front of two
attesting witnesses (all three in the same room signing in front of each
other).
Does a Will Have to be Notarized in Florida?
While its not a requirement. Florida has an option to make a will “selfproving.” This speeds up the probate process – by allowing the probate
court to accept the will without contacting the witnesses. This Self
Proving Will Affidavit must be notarized. So, while, technically wills do not
need to be notarized, for all practical purposes, they almost always are.
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What Happens if You Pass Away Without a Will in Florida?
A Floridian who dies without a will is referred to as “intestate.” In this
scenario, the statute has a list of those who receive the deceased’s
property in a particular order depending on who survives the decedent. As
just one example, if the deceased is survived by a spouse and children from
another relationship (i.e. not the biological children of the surviving spouse),
the surviving spouse receives half of the probate estate and the decedent’s
children share the remaining half.
Do Wills Have To be Filed in Probate Court?
If your heirs are relying on the Will to receive their inheritance, then yes,
it must be filed along with a death certificate. If you pass away intestate, a
probate must also be opened.
What is Probate?
Probate is a court-supervised process for identifying and gathering assets
of the deceased; then notifying creditors (and giving unknown creditors
and opportunity to submit their claims) and then distributing whatever is
left over to heirs.
https://www.floridabar.org/public/consumer/pamphlet026/
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How to Avoid Probate?
Some common probate avoidance tools are:
Lady Bird Deeds for Real Estate. Click on one of the following links
for more information on Lady Bird Deeds:
What is a Lady Bird Deed?
Lady Bird Deed vs. Revocable Living Trust for Real Estate in Florida
Do I need a Lady Bird Deed to Qualify for Medicaid?
Lady Bird Deed Risks
Utilizing Pay on Death Beneficiaries. This requires no legal assistance
. You can literally walk into your bank or call your financial
/advisor/retirement plan custodian to list who you want to benefit
from your liquid assets after you pass away. This “pay on death” or
“transfer on death” designations will avoid probate.
The issue becomes – what happens if one of these payees predecease
you? At that point, a probate would be needed. To avoid this, and to plan
for multiple contingencies, a Revocable Trust is in order.
But for some of my clients who may have one small bank account, their
homestead, and one living heir. For this situation, especially on a budget,
a lady bird deed along with a pay-on-death designation may be sufficient
estate planning.
Revocable Living Trusts (for financial assets and/or real estate)
WWW.ELDERNEEDSLAW.COM
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What is a Revocable Living Trust?
Revocable Living Trusts are also called “Revocable Trusts” or just “Living
Trusts” – these are all terms that mean the exact same thing. Revocable
Living Trusts are most commonly used to get property to your heirs
quickly, privately and avoiding probate.
In a Revocable Trust, the creator of the trust (probably you) is called the
“Grantor” or “Settlor” (I commonly use the word Grantor in my Living
Trust documents). The Grantor, while he/she is alive and has capacity, is
also simultaneously the Trustee. The Trustee is the person designated to
control and make decisions regarding all accounts and property held by
the Revocable Living Trust (e.g. usually bank accounts, brokerage accounts
and real estate while the Grantor is alive and possibly life-insurance
proceeds and retirement account distributions after the Grantor passes
away). The Trustee must follow the rules as set forth in the Living Trust.
The Revocable Living Trust is Essentially an Instruction Manual
I commonly refer to the Revocable Living Trust as an instruction manual
or rule book. The grantor, while his/she is alive and not incapacitated, is
always allowed to change the rules or totally revoke the trust entirely (its
referred to as a “revocable” trust because the grantor always retains the
right to make changes, amendments, or revoke it entirely while they are
capable of doing so).
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When the grantor become incapacitated or dies, the Revocable Living
Trust, automatically become irrevocable – meaning the rules and
instructions are now basically set in stone. The Revocable Trust will
designate one or more “successor trustee(s)” who must then follow the
instructions as to what to do with the property either (a) while the
Grantor is alive but incapacitated; and then (b) what happens to the
property goes after the Grantor passes away.
Living Trust vs. Last Will and Testament
Revocable Living Trusts are called “living” because they can be utilized
right away - literally immediately after the document is properly signed
by the Grantor. This is a stark contrast to the Last Will and Testament
which is essentially useless until the Testator (the person who creates the
Will is called a “Testator” as compared to the person who creates a Trust,
who is called a “Grantor”) actually passes away.
This is the primary advantage a Revocable Living Trust has over a Last Will
and Testament and the reason why the Living Trust avoids probate (i.e. a
RLT is activated immediately and provides for a smooth and seamless
transition to successor trustees, allowing assets to be utilized as
instructed).
Relying on a Will, on the other hand, freezes up assets until the probate
process is complete.
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Revocable Trusts have an important role to play while the Grantor is alive
but incapacitated. For assets properly placed inside the Revocable Living
Trust, the Successor Trustee can then utilize the assets held by the living
trust to, among other things, pay for things that the Grantor needs or
would benefit from.
Not all Heirs Should Receive Assets Outright – a Revocable Trust can
protect your family
Another primary advantage a Revocable Living Trust has over Last Will
and Testament: With a Will, you are generally leaving assets to specific
people (a typical example: to my son, X and my daughter Y).
But oftentimes, one or more beneficiaries would be harmed by receiving
funds outright. What if son X is married and his spouse has children from a
prior relationship. Perhaps you, the Grantor, want to ensure that your
assets are only used to benefit your own familial line. If you gave 50% of
your assets to your son through a Will, and he then got divorced, then a
large piece would go to the ex-wife! If your son, in this example, passes
away (before or after you), then the wife gets everything.
We have other examples of keeping asset in the trust, even after the
Grantor passes away, to protect children from creditors as well.
Finally, the Revocable Trust has the ability to create sub- trusts and
special needs trusts. If any of your heirs are disabled, elderly or otherwise
have special needs, a special needs trust (held within your Revocable
Living Trust) can protect their access to means-tested government
benefits, such as Medicaid or SSI for Disabled Persons.
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Enhanced Durable Power of Attorney
A Florida Durable Power of Attorney allows you to designate who can
make decisions for you should you be unable to make decisions for
yourself. This decision-maker is referred to as your “agent” or “attorneyin-fact.” Your agent is often empowered to sign your name on contracts,
handle and access your finances and real estate, sometimes they can be
authorized to create/amend trusts, or deal with insurance companies and
apply for government benefits.
Why do we call our POA “enhanced?”
What is the difference between an Enhanced Durable Power of Attorney
and an Ordinary Durable Power of Attorney?
First, it’s important to stress that a Durable Power of Attorney (DPOA or
POA) is not a once-size-fits-all document. There is no such thing as a
general durable power of attorney that empowers the agent / attorneyin-fact to be able to do anything and everything. The POA must very
specifically delineate what the agent can or cannot do. This is why canned
documents found on the internet just won’t do.
As an elder-law / estate planning attorney, I firmly believe that an
Enhanced Durable Power of Attorney is the single most important
document you can sign.
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A well drafted Florida POA is so
important because of the following all-too-common scenario:

The spouse or adult child of a loved one comes to me for MedicaidPlanning assistance on behalf of their loved one. Unfortunately, their loved
one has recently had a stroke/heart attack/dementia progression or any
other event that has created a situation where the loved one is cognitively
unable to make decisions on his/her own. There is no previously-signed
durable power of attorney (or there is an inadequately drafted DPOA).
Unfortunately, I then have to explain to the spouse or adult child that they
will require an expensive guardianship proceeding in order to become
empowered to make the decisions necessary to allow me to protect their
loved one’s assets and apply for government benefits.
In essence – without a properly drafted enhanced durable power of
attorney, my client’s family (and by extension the elder law attorney)
becomes hamstrung and is unable to act.
Remember, when signing an Enhanced Durable Power of Attorney, you are
not giving up your rights -- you are just picking a person (or people) who
can step in and act for you now, and should you ever become unable to act
for yourself. I often tell my clients: either you choose now, or it’s possible
we’ll need to rely on a judge to choose later.
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Why Ordinary Durable Power of Attorneys May Not be Sufficient
While regular DPOAs can be immensely helpful , elder law and Medicaid
planning attorneys utilize special "enhanced " language focused on aging
and long-term care issues.
Some provisions that an ordinary DPOA may not contain:
specific authorization for the agent(s) to create qualified income trusts.
the general trust creation provisions found in regular DPOAs are not
sufficient.
sometimes the language is enough, but the proper section has not
been initialed (which has been a requirement since 2011!)
authorization to apply for government benefits, such as
Medicaid. authorization (where desirable) for the agents to gift to
themselves
regular DPOAs often limit this ability
authorization to sign admissions agreements for life care facilities; and
authorization to apply for health and long-term care insurance
benefits.
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Florida Health Care Surrogate Designations,
Health Care POA and Living Will
This section of the article discusses three different documents because
they are closely related and all deal with healthcare decision making.
Sometimes they are collectively referred to as Healthcare Advanced
Directives.
In short, the Florida Health Care Surrogate Designation is the person (or
people) you designate to access your health records and make healthcare
decisions for you if you are unable to make these decisions for yourself. In
other states, the health care surrogate is often called a “Health Care
Proxy.” But in Florida a health-care proxy has a different legal definition –
it is who can make healthcare decisions when no one has been designated
in writing.
The Living Will only comes into play during a likely end-of-life scenario –
what is commonly referred to as an “end stage condition” for which
medical treatment would be ineffective. It applies to those who are
comatose or in a persistent vegetative state or other condition that results
in extreme physical or mental disability with no reasonable medical
probability of regaining awareness or higher mental functions.
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In these end-of life situations, you are making your wishes known: do you
want to be kept alive no matter what or do you want to just be kept out of
pain and allowed to pass peacefully? Do you want to be force fed and kept
breathing artificially? Do you want CPR or doctors to use a defibrillator
should you go into cardiac arrest (all while in an end-stage condition)? Do
you want to be subject to potentially painful and invasive diagnostic
testing? There is no correct answer. But these are the questions that
living wills are designed to answer (and doctors are instructed to follow).
Do you want DNR – Do Not Resuscitate Orders in your File?
A Health Care Power of Attorney is sort of a redundant concept like the
healthcare surrogate. We simply include a healthcare POA with our
healthcare surrogate designations to make a more powerful document
that makes it absolutely clear who is empowered to make healthcare
decisions for the principal.
You Never EVER Lose the Ability to Make Health Care Decisions for
Yourself!
Importantly, regardless of who you designate to make these healthcare
decisions, the health care surrogate designation is very clear on the fact
that as long as you can communicate the doctors will only take healthcare
orders from you, not your designated health care surrogate!
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Furthermore, you can make the health care surrogate document clearly
state whether the surrogate has the ability to make decisions now or only
upon you being deemed incapacitated.
What if my health care surrogate is out of town or unavailable when I need
him/her? There is good reason to appoint two co-health care surrogates
or a backup / successor health care surrogate.
For snowbirds, this can be an especially useful tool (i.e. client lives in New
York and in Florida depending on the month. We can then name one
health care surrogate who lives in New York and another who lives in
Florida). The reasoning behind this is: certain decisions often cannot wait
for a single surrogate to hop on a plane, if mom is in Florida when she
becomes incapacitated, the Florida health care surrogate ought to be able
to make decisions.
Additional Incapacity Planning Articles and Videos
What happens after I sign a Durable Power of Attorney and Health Care
Surrogate Designation?
Is Your Old Florida Power of Attorney Problematic?
Can a Bank Reject My Durable Power of Attorney?
Free Power of Attorney Forms (Problems)
Power of Attorney Risks

13
WWW.ELDERNEEDSLAW.COM

©2020 ELDER NEEDS LAW ALL RIGHTS RESERVED

Elder Needs Law, PLLC is based out
of Aventura and Plantation, FL, but
serving clients remotely throughout
the entire State of Florida. We are
elder-law attorneys who primarily
focus on Estate Planning, Incapacity
Planning and Protecting Assets
against Long-Term Care Expenses
through Medicaid Planning.
Medicaid Planning involves working
with people who are either disabled
or age 65+ and have too much
income and/or assets to qualify for
one or more Medicaid programs that
can help pay for
prescriptions/copays, home-health
care, assisted-living facility care and
nursing home care. Medicaid
planning usually also increases our
client’s net monthly income.
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