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WHAT IS JUSTICE LAB?
Justice Lab at the S.J. Quinney College of Law is a clinical course where law students
learn to solve legal, policy, and practical problems for clients. With faculty supervision,
Justice Lab students represent community groups, non-profit organizations, and
government agencies in short-term capacity-building projects that launch and support
visionary systemic change work in our community.

The Justice Lab Team
Cassie James enrolled in law school after working in many roles related to property,
including historic landmark preservation, city planning, and real estate management.
Cassie is particularly interested in the nexus of law, economics, and social inequality and
her legal studies emphasize financial and property law. She and her five children enjoy
visiting national parks and the ocean.
Lauren Brown-Hulme is a former investigative journalist turned aspiring attorney and a
Midwesterner turned backcountry camper. She is passionate about using the power of
law to transform systems and increase access to justice. Her work experiences have
focused on prisoners' rights, right to counsel, fighting wealth-based inequality in the
criminal legal system, and now, housing justice.
Matt Nepute is a Legal Observer Coordinator for the Utah chapter of the National
Lawyers Guild. He is interested in employment law, federal Indian law, landlord-tenant
law, and several other critical public interest areas. His professional background in
consumer-facing technology has influenced his view that the law—much like
technology—is a powerful structural force that profoundly shapes our daily lives.
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1. INTRODUCTION
Utah's renter protections are weak compared to most other U.S. states, including Utah's
neighboring states. From confusing or unfair terms in lease agreements to the harsh
consequences of eviction, Utah renters face many structural obstacles that constrain,
and sometimes block entirely, attempts to protect or assert their rights.
• Utah's housing law leaves the terms of lease agreements mostly unregulated. As
a result, renters are subject to many intimidating lease terms that, if challenged
in court, may not be upheld.
• Renters do not have any meaningful ability to negotiate lease terms. Lease terms
are confusing and lack transparency, including necessary information like the
total monthly cost of rent.
• Renters who violate lease terms face harsh penalties, including eviction and
judgments that, by law, require tenants to pay triple damages to their former
landlords.
In the fall of 2020, a team of students at the S.J. Quinney College of Law's Justice Lab
conducted original research to understand the substance and practical consequences of
the complex laws, policies, and practices that shape the landlord-renter relationship in
Utah.
This report synthesizes the results of the Justice Lab team's research and analysis. It
highlights the unfairness of common terms in lease agreements, compares Utah law to
laws that protect renters' rights in other jurisdictions, and recommends a series of steps
to reduce the inequities in Utah housing law, beginning with a Truth in Renting
Disclosure.
The Justice Lab team's research revealed that Utah leases commonly include confusing
terms, conflict with state statutes, and are unfair to tenants. For example, many lease
agreements in Utah do not clearly state the total cost of a month's rent. A Truth in
Renting Disclosure would require more clarity and transparency to Utah's lease
agreements and offer renters (who almost universally lack access to lawyers) 1 accurate,
understandable, and actionable information about their legal rights.
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2. MANY UTAH LEASE AGREEMENTS
UNFAIRLY HARM RENTERS
In the fall of 2020, housing law and policy stakeholders asked Justice Lab to identify
opportunities for promoting equity in the landlord-renter relationship in Utah, including
possible ways to create more robust legal protections for Utah renters. Our team spent
months studying housing law, policy, and practice, including researching housing law
and policy in Utah and other states, collecting local and national housing and eviction
data, and consulting with attorneys, the court staff, housing experts, and community
members about the practical consequences of housing laws in Utah and other states.
We found that Utah's eviction rate is similar to other states'. Unfortunately, we also
learned that Utah's eviction consequences are among the nation's harshest and most
economically punishing.
An eviction can, and most often does, change the course of people's lives. People
evicted in Utah typically pay triple damages to their landlord, along with a long list of
compounding fines and fees. A person with even one eviction on their record, possibly
the result of just one missed payment of a few days, may never be able to secure rental
housing again.
Years of research show that stable, safe, and healthy housing is necessary for getting
and maintaining gainful employment. Eviction reduces economic productivity, causes
financial harm to both landlords and tenants, and harms community well-being.2
Most other states long-ago recognized the negative consequences of eviction and the
imbalance in bargaining power between landlords and renters. These states created
statutory protections for renters. But Utah lacks such renter protections.
We collected leases from Utah court records and online providers. We compared these
leases with Utah's housing statutes and found that Utah leases typically include terms
that conflict with state statutes. Leases also contain terms that do not directly conflict
with state statutes but are still functionally unfair to renters.
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Renters have little to no bargaining power to negotiate lease terms. Many renters
misunderstand the meaning of terms they agreed to and are unaware of their legal
rights. Given the tight housing market in many parts of the state and Utah's lack of
renter protections, tenants have almost no power to object to unfair terms commonly
used in Utah lease agreements.
Before housing advocates can create meaningful reforms in eviction law and process,
Utah needs a pragmatic, fair regulatory framework that requires all Utah leases to be
transparent, understandable, and actionable for landlords and renters.
In this report, we discuss renters' lack of bargaining power in the lease agreement and
review the terms commonly included in Utah leases that conflict with state statutes or
are functionally unfair to renters. We describe how common Utah lease terms result in
long-term, harmful, and unnecessary consequences for renters. We recommend Utah
begin taking steps to protect renters from unfair and nontransparent lease terms. Such
reform would make landlord-renter disputes much less likely to result in housing loss
and debilitating debt for renters and less likely to generate financial harm for landlords.
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A. RENTERS MUST ACCEPT UNFAIR LEASE TERMS TO SECURE
HOUSING
Utah's housing shortage means landlords have functional control of lease
agreement terms.
Utah's housing shortage, including a shortage of affordable housing, significantly limits
options for renters.3 When renters have few housing choices, landlords have nearcomplete power to set the lease agreement's terms.4 When there is a high demand for
housing, multiple people will apply for the same rental unit. If a renter finds lease terms
unacceptable, the landlord can simply offer the rental to the next applicant in line.
Housing is a critical determinant of security and well-being for most people,5 so in a
tight housing market, renters have little choice but to agree to the terms a landlord
offers.6

Renters have very little control over lease terms.
Currently, challenging the fairness of a lease agreement in Utah requires a lawsuit
between renter and landlord where a court determines whether the lease or any of its
terms are unconscionable.7 In legal terms, unconscionable means that a contract is so
unfair and unreasonable to one of the parties that it would be unjust to enforce it.8
Other states prohibit certain unfair terms in residential lease agreements.9 Utah does
not. In Utah, the question of unconscionability requires individual lawsuits10 where a
renter asks a court to find the lease, or a term in it, unconscionable.11
The Utah Supreme Court has explained that unconscionability includes "an absence of
meaningful choice on the part of one of the parties" along with or without "contract
terms which are unreasonably favorable to the other party."12
Utah's current approach to solving problems created by unfair lease terms—on a caseby-case basis via lawsuit—is ineffective and inefficient. Utah's approach:
1) Does not prevent landlords from including excessively unfair terms in lease
agreements.
2) Is a costly (for courts, landlords, and renters) way of remedying a systemic
problem.
3) Makes remedying an unfair lease term or lease agreement nearly impossible for
most renters. Bringing a lawsuit against a landlord is cost-prohibitive for most
renters, as we explain below.
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Renters do not get legal services.
Most Utah renters need legal services. Most never receive a lawyer's help.
A recent report by the Utah Bar Foundation addressing the unmet legal needs of lowerincome Utahns found that limited resources prevented people from accessing legal
services.13 According to the report, landlord-tenant disputes are the number one reason
people call the Utah Courts Self-Help Center seeking information and referrals for legal
services.14 However, Utah renters have lawyers in only 5% of eviction cases.15 Renters
are housing cost-burdened16 at more than twice the rate of homeowners.17 For already
cost-burdened renters, the expense of hiring an attorney remains the biggest barrier to
securing legal representation, as most Utah attorneys charge more than $150 an hour
for their services.18

Utah does not protect renters from unfair lease agreements and lease terms.
Utah's approach to remedying unconscionable lease terms provides almost no
preventative protection for renters and functionally allows residential lease agreements
to include terms that should be prohibited by law. Our research suggests that renters
regularly enter lease agreements containing grossly one-sided terms that would likely be
unenforceable by a court.19 However, renters rarely bring such suits, as we describe
above. We draw two conclusions from our research:
1. Utah's housing shortage places landlords in a position to control the terms of a
lease agreement. Housing is a necessity. Renters cannot refuse unfair leases and
lease terms.
2. Utah does not prohibit or prevent unfair lease terms. Challenging the fairness of
a lease term in court is cost-prohibitive for renters and it is currently renters' only
option for relief.
Landlords regularly use residential lease agreements containing unfair lease terms
because Utah has not taken minimal steps to protect renters. 20 At first glance, lease
agreements used by different landlords in Utah appear different. However, a close read
reveals that while the language might vary across leases, many leases in Utah share
substantively similar terms that are excessively one-sided and unfairly harm renters.
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THE LANDLORD-TENANT RELATIONSHIP: WHO IS A LANDLORD?
Three General Types of Landlords
• Property Owner Landlord: an owner who self-manages rental property they own.
• Apartment Property Manager: generally, an employee of an apartment complex
owner who manages apartments. Alternatively, a person who lives at the
apartment complex in exchange for any rent can also be an apartment property
manager.
•
Licensed Property Manager: an agent of a property owner who is paid to manage
rental property on behalf of the owner. This type of landlord must have a real
estate license with the Utah Division of Real Estate.

Overview Utah's Regulation of Property Managers
Real Estate Licensing and Practices Act requires licensing for property managers who are
paid to act as agent for a property owner in the management of real estate.21
License requirement. A Sales Agent or Broker License is required for any individual who
is paid to act as a property manager on behalf of a property owner. This includes
advertising real estate for lease or rent, procuring prospective tenants or lessees,
negotiating a lease or rental terms, and executing a lease or rental agreements.22
A Licensed Property Manager must work under a Licensed Broker.23
Exempt from the Licensing Requirement. The following types of property managers are
not required to be licensed with the Division of Real Estate:
a) an owner who manages his or her own property (Property Owner Landlord)
b) an employee for one property owner (Apartment Property Manager)
c) apartment managers who reside in the apartments at reduced rent,
(Apartment Property Manager)
d) full-time salaried employees of a Homeowners Association,
e) hotel or motel management, or
f) management activities associated with rental accommodations for less than
30 consecutive days.24
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B. UTAH LEASES COMMONLY INCLUDE TERMS THAT CONFLICT
WITH STATE STATUTES
Renters have rights to peaceful enjoyment of the rental unit and habitable living
conditions under the Utah Fit Premises Act.25 Renters also have rights in the eviction
process as outlined in the Utah Unlawful Detainer Statute.26 Utah leases commonly
include terms that conflict with these statutes, such as terms that reduce a landlord's
duties to the renter or terms that require renters to waive their statutory rights
altogether.
The rights and remedies available to a renter and guaranteed by law have little effect
because most renters are unaware of those rights and how to protect them. When a
renter has a reason to understand their rights and responsibilities, they will most often
read the lease and rely solely on its information, rarely seeking legal advice when they
face a problem with their landlord. 27 Consequently, a renter may act according to
information the lease provides about rights and may unknowingly waive their rights
under statutory law.28
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CONFLICT BETWEEN UTAH LAW AND LEASE TERMS
Right

What Utah's Laws State

Terms Common in Utah Leases

Right to know of
the condition of
the rental unit
prior to signing
lease agreement

Under the Fit Premises Act,
before a landlord and
prospective renter sign the
lease, the landlord must do
one of three things:
(1) Provide the renter with a
written report of the
condition of the unit;
(2) Give the renter a form to
make a report of the unit's
condition upon move-in;
OR
Allow a "walkthrough"
inspection of unit by renter.

Some leases state that the
renter is required to accept the
existing conditions of the rental
unit at lease signing, even if
defects were not easily
discoverable or if the landlord
knew of a problem related to
the condition. This term allows
the landlord to hold the renter
liable for the cost of repairing
the problems.

Right of the
landlord to seize
renters' personal
property to satisfy
a renter's unpaid
balance under a
landlord's lien

The Utah Code creates a
statutory lien that allows a
landlord to seize and sell nonexempt property from a
renter who is in arrears on
rent for up to 30 days after
the renter leaves the rental
unit.

Leases can grant the landlord a
supplemental lien on a renter's
personal property under virtually
any terms. The exemptions to
property types in the Utah Code
do not apply to these separate
contractual liens, which are
often more expansive than the
There is a category of exempt one provided by state law.
property that cannot be
Additionally, lease agreements
taken by the landlord under
do not include explanations of
the statutory lien, even though it
this statutory lien.
automatically applies to all
The list of exempt property
leases.
(which cannot be taken by
the landlord) can be found in
Utah Code Ann. § 78B-5-505.
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CONFLICT BETWEEN UTAH LAW AND LEASE TERMS (CONTINUED)
Right

What Utah's Laws State

Terms Common in Utah Leases

Right to
Peaceful
Enjoyment

Under the Fit Premises Act, a
landlord may not enter a
renters' unit without first
notifying the renter. The
landlord must give a renter 24hour notice before entering the
rental unit unless the lease
states otherwise.

The lease agreement will outline
the time frame necessary for a
landlord to notify a renter before
entering the rental unit. Some
leases give landlords the right to
enter the rental unit without
notice to the renter.

Right to
Habitable Living
Conditions

Under the Fit Premises Act, a
landlord has the duty to
maintain:
(1) Common areas in a safe and
sanitary condition
(2) Electrical systems,
plumbing, heating, and hot
and cold water
(3) Air conditioning systems in
an operable condition
(4) Other appliances and
facilities listed in the lease
agreement
(5) For multi-unit buildings,
provide and maintain
garbage receptacles and
trash removal, unless the
renter and landlord agree
otherwise in the lease
If a problem arises in any of
these areas, a landlord must
begin corrective action within
3 days of the renters' request
for repairs. For all other
needed repairs, the Fit
Premises Act allows a 10-day
corrective period.

The 3-day or 10-day corrective
period is sometimes waived if a
lease does not give the landlord a
specific time to cure a deficient
condition.
Additionally, the ambiguity of the
law–such as what constitutes the
landlord "beginning" corrective
action–allows a landlord to
define what a substantial step in
making repairs is, e.g. calling a
repairman within the 3-day
corrective period but not
completing the repairs in 3 days.
Notably, there are limits on when
and how renters may use Fit
Premises Act. Renters must be
current on their rent and any
other fees when they request
conditions be addressed through
the Fit Premises Act. Renters can
be evicted for nonpayment of
rent even if their rental unit is not
considered habitable. The renter
may not sue the landlord over
the landlord's breach of duty to
maintain the rental unit's
habitability.
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What consequences do landlords face when the terms in a lease contradict renters'
rights guaranteed by statute?
Currently, in Utah, there are no consequences.
If a landlord uses a lease that includes terms that conflict with Utah statutes, they will
not face any legal penalties, such as paying money damages to the affected renter.
Whether the contract drafter inserted these terms into the lease intentionally or
inadvertently, terms that conflict with state statutes should not be enforced by a court
and should be banned by the legislature. Examples of common problems include:
• Many Utah renters have signed leases requiring them to give up their statutory
rights when they agree to live in the unit. Renters have a right to peaceful
enjoyment and habitable living conditions under the Utah Fit Premises Act.
Renters also have rights in the eviction process as outlined in the Utah Unlawful
Detainer Statute.
• Many Utah renters sign leases that give the owner or property manager the
right to enter their home at any time without notice. Under the Utah Fit
Premises Act, a landlord may not enter a rental unit without providing 24-hour
prior notice unless the lease states otherwise.
• Most leases contradict the Utah Fit Premises Act by misrepresenting a renter's
right to terminate a lease when the landlord fails to make the rental unit
available on the date stated in the contract. In disregard of the law, leases
commonly require that a period (typically 10 to 30 days) must pass before the
lease is terminated. Utah law gives a renter the right to terminate a lease on
the first day that the unit is not available, and this right cannot be waived.
• Leases often require a renter to agree to pay their landlord's attorney fees,
even if a lawsuit is not filed and regardless of who wins in court if a lawsuit is
filed.
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Summary of Renters’ Rights Under
Fit Premises Act

• Right to live in the rental unit in peace and without
interference
• Right to notice of landlord entering rental unit
• Right to safe and sanitary living conditions
• Right to knowledge of the condition of the rental unit prior to
signing lease
• Right to maintenance of deficient conditions within a specific
time

Summary of Renters’ Rights Under
Unlawful Detainer Statute
• Right to notice of “pay or vacate”
• Right to notice of reason for eviction
• Right to eviction only by court order

Other states have put renter protections in place by regulating the types of terms that
can and cannot be used in residential lease agreements. Some of the most common
terms that have been prohibited by states are:
1. Any clause that waives a renters' rights or remedies (AZ, NV, CO, ID, MT, WA, MI,
KS, OK)
2. Any clause requiring a renter pay a landlord's attorney fees (AZ, NV, CO, WA, MI,
KS, OK)
3. Any clause that limits or waive a landlord's liability for not upholding their
obligations under law (AZ, NV, CO, MT, WA, MI, KS, OK)
4. A clause requiring a renter to waive their right to live in a habitable unit (C.O., MI)
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5. Any clause waiving a renters' right to get their security deposit back (C.O., MI)
6. A clause that makes the renter consent to eviction without proper notice (C.O., MI)
In addition, Arizona, Colorado, and Nevada limit fees that can be tacked onto the lease.
In contrast, Utah law gives landlords the right to charge fees for any reason and any
amount, without restriction, as long as they are in the lease agreement.
Arizona, Colorado, Nevada, Washington, and Kansas also allow awards of monetary
damages to the renter if their lease includes prohibited terms.
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C. LEASES COMMONLY INCLUDE TERMS UNFAIR TO RENTERS
Other provisions frequently seen in leases do not directly conflict with the law but are
functionally unfair to renters.29 These terms often protect the landlord's interests at the
renters' expense. The intimidating length and complicated language of leases mean
most renters do not read or understand the potential consequences of signing a lease—
this makes it easy for misleading and unfair terms to go unnoticed.
The following are some of the most frequently seen types of one-sided provisions:
• Exculpatory Clauses: Renter agrees they will not take legal action against
the landlord for damage or injury caused by the landlord's violation of the
lease or negligence.
• Payment of Attorney's Fees: Any clause that requires the renter to pay
the landlords' attorney's fees in any judicial action arising under the lease,
regardless of the outcome.
• Withholding a Security Deposit: Any clause allowing the landlord to
withhold any or all of the renter's "returnable deposit" if the renter does
not perform certain obligations outlined in the lease to the landlord's
satisfaction, and elimination of a renter's right to dispute this decision.
• Waiver of Tenant Rights to Receive Notice of Changes in Monthly Fee
Amounts: Waiver of renter's right to be alerted of any changes in monthly
fee amounts.
• Exclusion of Liability for Failure to Perform on Contract: If the landlord
fails to make the rental unit available for move-in on the date stated in the
lease. During this delay, the renter must uphold the lease terms, and the
landlord can keep the renter's security deposit.
• Acceleration of Rent and Fees for Remaining Length of Rent & Fees Upon
Move-Out for Any Reason Including Eviction: If the renter moves out
before the end of the lease–including because of an eviction–all rent, fees,
and utilities remaining on the contract become immediately due. The
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renter does not have the option to continue paying according to lease,
whether it is re-rented by the landlord. Renters are also responsible for rerenting property, which may include marketing and advertising costs.
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3. COMMON TERMS IN UTAH LEASES HAVE
LONG-TERM, HARMFUL CONSEQUENCES
FOR RENTERS
Renters across the U.S. inevitably face severe hardships following an eviction.
Background checks are common in rental applications. It can be challenging for renters
to find new housing with an eviction on their record.30 The risk of job loss rises
significantly after eviction.31 And, of course, evictions often leave renters homeless.32
This report has described how and why standard Utah lease terms are unfair for renters.
As a result of these terms, renters evicted in Utah face additional harsh consequences
compared to evicted renters in other states. The two most notable lease terms that
harm Utah renters even after an eviction are fee pyramiding and landlord's liens.
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A. FEE PYRAMIDING
In the practice of "pyramiding," a debtor is assessed late fees on unpaid late fees.33
Under common Utah lease terms, when a renter makes a late payment, they are
charged a late fee for each day that payment is overdue. Renter are also charged a late
fee for outstanding unpaid late fees, even after paying the rent balance.
Utah lease agreements typically include a 24% A.P.R. late fee, compounded daily, if the
following payments are late:
1.
2.
3.
4.
5.
6.

Any outstanding rent
$10 + 5% late fee for every day there is a due balance
$75 charge to post the Pay or Quit Notice
Treble damages which accrue after the Pay or Quit Notice expires
Fees charged by the court for filing an eviction action, and
Any other amounts included in the final court judgment (most commonly
attorney's fees)

If a collections service is used, there is a 40% collections fee on all the sums listed
above.34
The "treble damages" mentioned on the list above are a punitive multiplier a court
applies to a judgment, tripling the amount of money owed to the prevailing party. In
most areas of law, treble damages are reserved for when one party wilfully wrongs the
other. In Utah eviction cases, courts award treble damages regardless of intent or the
reason rent is late or missing
Once a renter is in unlawful detainer, a landlord can begin to claim treble damages:
three times the regular daily rent for every day the renter stayed on the premises after
the notice to vacate expired. Courts award landlord's treble damages even in the event
of a renter's default.35
The table on the following page shows how pyramiding affects a Utah renter paying fair
market rent ($1,031) for a two-bedroom apartment in the Salt Lake City area. In this
scenario, the renter remains in the unit for 14 days before being evicted. The principal
includes all six of the costs listed above, and the interest consists of both the 24% late
fee and 40% collections fee explained above.
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According to staff from Utah organizations who help renters, most renters are evicted
because they cannot pay rent on time. A renter who cannot afford a ~$1,000 rent
payment or pays rent late will be saddled with ~$3,500 or more in debt after being
evicted because Utah allows landlords to collect treble (triple) damages and additional
fees in eviction cases, as described above.
According to a Utah debt collection attorney, some landlords use the fees in their lease
agreement to intimidate renters into payment agreements, rather than make the risky
move of challenging, in court, the validity of debt the landlord is claiming. Some renters
may believe it is better to settle with the landlord out of court, given that an eviction
order often results in an order for garnishment of future wages until the debt is
repaid.
In Utah leases, fee pyramiding is usually written in opaque legalese. As a result, renters
may be unaware of the actual effect and cost of pyramiding terms. If this fee scheme
were made transparent, renters would have a powerful incentive to avoid missing rent
payments.
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B. LANDLORD'S LIENS
Utah leases contain standard terms that grant the landlord a "lien" on the renter's
personal property.36 This means that, when a renter has unpaid rent, any of the renter's
appliances, valuables, furniture, or other items on the rental property can be taken by
the landlord and sold to pay the renter's outstanding balance. Everything from a renter's
laptop to her toothbrush to her grandmother's ashes can be taken by a landlord and
sold to the highest bidder after rent is late for a certain period. This "landlord's lien" is
prohibited by many states.37 In Utah, it is enshrined in statute.38
In Utah, the statutory lien created applies to all leases for rental property. Many forms
of essential personal property are exempt from this statutory lien.39 However, many
Utah leases include contractual liens that do not have exemptions for any type of
personal property.
In addition to coming away from eviction with a mountain of debt and no housing, many
Utah renters also lose personal belongings, gaining only a small reduction in their debt
to the landlord in return.
Landlord's liens are yet another lease term buried deep in dense pages of legalese, often
in phrases such as "security interest" and "deemed effective against all property." As
with pyramiding, most renters have no idea that they are signing over their belongings
when they sign a rental lease. Even leases that do not create contractual liens typically
do not explain Utah's statutory landlord's lien.
If this term were made more explicit for a renter, the renter would have a stronger
incentive to ensure their rent is paid on time and may be cautious about what personal
property they leave behind if they have to leave the rental unit quickly. Clear disclosure
would also prevent a more studious renter from finding Utah's statutory property
exemptions and mistakenly believing these exemptions apply to their contractual lien.40
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4. RECOMMENDATIONS
Rebalancing renters' rights and landlords' responsibilities in Utah will require a longterm organized effort. Landlords and property managers are powerful and organized.
Renters are not. Renters have little to no bargaining power in the landlord-renter
relationship and face unreasonably harsh financial penalties if they violate the lease
terms. Renters are a diffuse group of individuals and have no central organization to
represent them and their interests.
In recent years, the Utah legislature has resisted efforts to reform the law that upholds
the power imbalance between renters and landlords.41 However, an area of reform that
might survive potential pushback is the promotion of renter protections in lease
agreements. Thus, Justice Lab recommends the steps that follow.

RECOMMENDED STEPS
STEP 1: Truth in Renting Disclosure
STEP 2: Strengthen and Protect Renters' Rights
Proposed Prohibited Lease Provisions

STEP 3: Prohibit Punitive and Excessive Penalties for Renters
Proposed Restrictions on Excessive Penalties

22 | P a g e

STEP 1: Truth in Renting Disclosure
1. Require a Truth in Renting Disclosure in all Utah leases
If Utah protected renters from unfair lease terms and all leases were completely
transparent and easy to understand, disputes between landlords and renters would be
less likely to occur or result in harsh consequences for renters and lost income for
landlords.
While renters may not be in the best position to negotiate terms in the lease, requiring
renters to be given a disclosure that informs them of their legal rights will provide them
with an opportunity to compare the law with the terms of their lease. This comparison
may alert the renter of unfair terms hidden in the pages of their lease.

Truth in Renting Action Plan
Utah should require a Truth in Renting Disclosure in all Utah lease agreements. The
disclosure would include accurate information, in plain language, that renters and
landlords can rely on to determine their rights and remedies. A Truth in Renting
Disclosure would reduce and lessen the severity of disputes that result from
misunderstandings about:
•
•
•
•
•

Landlord and renter rights and duties
Unexpected fees in addition to rent
Penalties for nonpayment or other violations
Acceptable condition of the rental unit
Responsibility for maintenance issues

Currently, Utah landlords can, without consequence, require renters to sign leases with
terms that contradict the law. Research shows that the inclusion of these likely
unenforceable terms significantly affects renters' behavior and decisions in their
relationship with their landlord.42 A disclosure with reliable and accurate information
about renter and landlord legal rights and responsibilities is a critical step in reducing
the harsh consequences of terms commonly included in Utah leases.
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STEP 2: Strengthen and Protect Renters' Rights
1. Ban lease provisions that waive renters' legal rights
2. Impose consequences on landlords who insert unenforceable terms into a
lease
In Utah today, many leases include terms that that conflict with state statutes.
Landlords face no consequences if they use such terms in leases. Without mechanisms
that deter landlords from inserting unenforceable terms in the lease, renters' legal
rights and remedies have little effect if a renter is unaware of them or can waive them in
the lease they sign. Other states protect renters from including such terms.
Utah should prohibit certain lease terms that conflict with existing statutes and should
allow courts to award money damages to the renter if their lease includes prohibited
terms.

Proposed Prohibited Lease Provisions:
1) A residential rental agreement may not provide that the renter:
a) Agrees to waive or forego rights or remedies under the laws of
this state (Utah)
b) Authorizes any person to confess judgment on a claim arising
out of the rental agreement
c) Agrees to pay the landlord's attorney's fees (other than
provided by statute)
d) Agrees to the exculpation or limitation of any liability of the
landlord arising under Utah law or to indemnify the landlord for
that liability or associated costs
2) Courts may not enforce a provision included in (1) in a residential
rental agreement.
(This proposal is modeled on an existing Kansas statute.)43
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STEP 3: Prohibit Punitive and Excessive Penalties for
Renters
1) Regulate residential lease fees like other areas of consumer law, such as
consumer banking
2) Restrict the use of treble damages for nonpayment of rent
Utah residential renters do not enjoy the protections that other kinds of Utah
consumers (and renters in other states) enjoy.44 Without basic consumer
protection for renters, landlords can make the necessity of housing contingent on
the renter's agreement to extreme penalties for minor breaches of the lease
terms. Restraining the types of penalties landlords can impose on renters,
including damage awards, is essential to ensure that renters do not plunge into a
poverty cycle with runaway debts they can never repay. Such restraints would
decrease the likelihood of renters defaulting on their debts to landlords.
Proposed Restrictions on Excessive Penalties:
1) Limit treble damages to situations where punitive damages are
appropriate45
2) Restrict interest
a) Prohibit pyramiding of fees so that interest only accrues on
unpaid rent
b) Cap the interest rate on interest and the collections fee
3) Exempt essential personal property from contractual landlord's lien
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Additional Strategic Recommendations
Research. Utah needs more information to determine the prevalence of unfair terms in
lease agreements and whether certain landlords or types of landlords are more likely to
use unfair terms in leases. We recommend stakeholders conduct research to answer the
following questions:
• Frequency of unfair and unenforceable lease terms used in lease agreements in
Utah. Housing advocates should conduct a study analyzing a large sample of
residential leases across the state and collect data about Utah renters'
experiences with these leases to determine whether and how unenforceable and
misleading terms in leases affect renters' decisions and behavior. This data would
likely reinforce the need for a Truth in Renting Disclosure in Utah.
o A study conducted in the Greater Boston Area found that most residential
leases included terms that contradicted local law and misinformed renters
of their rights. It also found that renters mainly rely on lease language to
determine their rights and responsibilities.46
• Rates of eviction actions by plaintiff type. Housing advocates should gather data
regarding plaintiffs' identity in eviction suits to determine eviction rates by
landlord type such as individual private owners, business entity owners, licensed
property managers, or apartment managers. These data would reveal potential
areas of focus for reform efforts.
Media Advocacy. Utah media outlets have begun to report on legislative actions by
elected officials who may have conflicts of interest. Such outlets may be interested in
learning more about challenges facing people who have been evicted in Utah.
• Cultivate relationships with news outlets and reports and share information
about the effects of Utah's existing housing law regime. The Salt Lake Tribune is
already reporting on inequities in Utah landlord-tenant law.
Landlord Allies. Improving Utah's housing law, policy, and practice can benefit landlords
by reducing eviction rates. Reform stakeholders should develop relationships with and
find allies who are landlords.
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Amend the 3-day Notice Requirement. The rapid pace of Utah's eviction process places
an unreasonable timeline on a renter to secure new housing and may prevent renters
from having a fair opportunity to defend themselves against eviction.
Utah's 3-day (business day) notice to vacate is the shortest amount of time in the
nation.47 Washington, Vermont, and Tennessee grant renters up to two weeks to pay or
vacate. Utah's neighbors also allow renters a longer period to pay money owed or
secure alternative housing:
• Arizona: 5-day notice to pay or vacate 48
• Nevada: 7-day notice to pay or vacate49
• Wyoming: 7-day notice to pay or vacate50
• Colorado: 10-day notice to pay or vacate51
Exemptions for Self-Managing Owners. Any reform efforts should not unnecessarily
burden individual landlords who own and manage a small number of rentals. The Utah
Fair Housing Act is of a model of such exemptions. 52
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APPENDIX A: PROPOSED TRUTH IN
RENTING DISCLOSURE

UTAH TRUTH IN RENTING DISCLOSURE

Page 1

This Truth in Renting Disclosure must appear at the top of all residential leases and must be signed by all named tenants
and the owner or property manager prior to signing the accompanying lease agreement. Failure to follow the provisions
of the Truth in Renting Law may result in an unenforceable lease.
Rental Information
Property Address: _______________________________________________________________________________
Owner/ Property Manager Name:_____________________________________________________
Address: ________________________________________________________ Phone Number:________________
Utah Real Estate License#___________________________ Broker Name:_______________________________
⬜ Check box if Service of Notice is to be delivered to person other than named above and provide delivery information:
Name:_______________________Address: ____________________________________________________Phone:_____________

Rent and Fees Due Monthly: $0.00
Includes:
Rent
Management Fee
Liability Insurance
Due at Lease Signing:
Includes:
Refundable Deposit
Lease Initiation Fee

$0.00
$0.00
$0.00

$0.00
$0.00
$0.00

Late Rent Fees:
10% of unpaid rent
plus daily late fee

$0.00
+ $0.00 each day late

Other Fees that can be charged with this lease (
actual fee amount must be written in the lease agreement):
Lease Renewal Fee
Service of Notice Fee
Eviction Fee
Insufficient Funds Fee

$0.00
$0.00
$0.00
$0.00

Check Processing Fee
Pet Fee
Re-key Fee
Tenant Change Fee

$0.00
$0.00
$0.00
$0.00

IMPORTANT INFORMATION ABOUT RENTING
Property Owner's Duties: (Utah Code 57-22-4)
● Rental housing must be "safe, sanitary, and fit for
human occupancy."
● Each rental unit must have working electrical,
heating, plumbing, and water (hot and cold).
● An owner must maintain air conditioning and any
appliances included in the lease.
● Even conditions do not meet these standards you
must continue paying rent.
● If conditions remain deficient after requesting
maintenance, you can deliver a Notice of Deficient
Condition to the owner.
Renter's Duties: You are required to
● Pay all rent and fees on time.
● Maintain the rental property in a safe, clean, and
sanitary condition.
● Use the rental unit and equipment in a reasonable
manner for its intended use.
● Comply with terms of the lease agreement and all
rules and regulations of the property. (Utah Code
57-22-4)

You may not:
● Damage or destroy any part of the residential unit.
● Disturb the peace of others.
● Unreasonably deny the owner or property manager
access to the rental property.
Before you pay an application fee, the owner or
property manager must disclose to you in writing: (Code
57-22-4)
● whether a rental is available to rent and
● the criteria used to consider each applicant. (Utah
Before you sign the lease agreement, the landlord must
give you either: (Utah Code 57-22-4)
● an opportunity to conduct a walkthrough inspection
of the rental unit or
● a written inventory of the rental unit's condition, or
● a form for you to document the condition at movein and reasonable time to return the form after
occupancy.

Renter’s Initials________

UTAH TRUTH IN RENTING DISCLOSURE
Before you move in you must be given each of the
following: (Utah Code 57-22-4)
● A copy of the lease agreement with all signatures.
● A copy of all rules and regulations related to the
rental unit, and
● A written disclosure of the name, address, and
telephone number of the owner or property
manager for the rental unit. (Utah Code 57-22-4)
If your rental unit is not ready for you to move in on
the date agreed to in the lease: (Utah Code 57-22-4.1)
● You have the right under Utah law to terminate the
lease agreement by giving written notice to the
owner or property manager.
● If you terminate the lease, all rent and deposits
must be returned to you as promptly as reasonable.
● If you choose not to terminate the lease agreement,
you cannot be charged rent until the rental unit is
available for move-in.
You have a right to 24-hour prior notice of entry unless
your lease states otherwise. (Utah Code 57-22-4)
● Unless your lease agreement says otherwise, you
have a right to receive a 24-hour notice before the
owner or property manager enters rental.
● You must read your lease agreement to know what
notice you are entitled to.
Fees
● There is no limit on fees charged in addition to rent.
● Your lease must explain how and when each fee is
charged — read it carefully to identify every fee you
may be charged.
● Some fees are required to be paid, and some are
charged only under certain conditions.
● To calculate the true cost of renting, each fee must
be identified and calculated to a monthly cost and
added to the cost of the rent.
● When rent is paid after the due date, you can be
charged a late fee if it is stated in your lease.
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Refundable deposits
● There is no limit to the amount that can be charged
for a deposit.
● Deposit funds can be applied to the cost damages
(not normal wear and tear) or rent and fees that
you agreed to in the lease.
● If less than the full deposit is returned, each
deduction must be listed and explained in writing.
● You must provide a current address to the owner or
property manager for your deposit to be sent to.
Return of your deposit.
● Utah law requires that your deposit be returned to
you within 30 days after you move out.
● If it is not returned to you within 30 days, then you
can give a 5-day notice to the owner or property
manager.
● If your deposit and itemized list are not given to you
within five (5) days after you notice, your next step
is to file an action in court to recover your deposit.
(Utah Code 57-17-(1-5)).
Free notice forms are available at the Utah State
Courts' Self-Help Center website; see below.
Eviction
● You cannot be forced to leave the home you rent
without a court order.
● You cannot be locked out of the home you rent
without a court order.
● You must be given notice before an eviction lawsuit
is filed against you.
● A 3-day pay or vacate notice means that you have 3
days to resolve the problem by paying the rent and
fees you owe.
● If you cannot resolve the situation within the time
given on the notice, an eviction lawsuit can be filed
against you.
● If an eviction lawsuit is filed against you, you will
receive a 'summons complaint,' and you will have 3
days to answer the complain

The Utah State Courts' Self-Help Center provides information and assistance for navigating landlord-tenant legal
issues. Website: www.utcourts.gov/selfhelp/housing.php (free forms and information about legal processes)
Phone: 888-683-0009, email: selfhelp@utcourts.gov
Renters sign to acknowledge that this disclosure was provided with your lease agreement and prior to signing the
attached lease agreement. Owner or property manager signs to acknowledge the legal rights of the tenant.
Tenant/Renter Signature: ____________________________________________________________________
Owner/Property Manager Signature:___________________________________________________________

APPENDIX B: PROHIBITED LEASE TERMS BY
STATE

States' Efforts to Prevent the Use of Unenforceable Lease Terms
Although certain grossly unfair and one-sided lease term are often unenforceable in a
court of law, such terms still routinely appear in residential lease agreements. Partially
in response to their continued inclusion in lease agreements, many states have chosen
to reinforce renter's rights through statutes that invalidate or prohibit certain residential
lease terms. This appendix samples several states' approach to these statutory
protections.

The descriptions of lease terms prohibited by the legislature vary by state, usually
identified in an enumerated list of unenforceable and prohibited lease terms. Most
commonly prohibited terms can be classified into four types.

Most Common Types of Prohibited Lease Terms:
1) Waivers of Statutory Rights: Requiring a renter to agree to waive or forego rights
provided by state statutes.
2) Exculpatory Clauses: Requiring a renter to agree to exculpation or limitation of
any liability of the landlord arising under the laws of this state or indemnify the
landlord for the related liability or costs.
3) Payment of Landlord's Attorney's Fees: Requiring a renter to agree to pay the
landlord's attorney's fees.
4) Confessions of Judgment: Requiring a renter to authorize any person to confess
judgement on a claim arising out of the rental agreement (this would include
settlement stipulations).

Damages
Because statutory prohibitions without consequences fail to meaningfully regulate
rental agreements, many states allow for a renter to be awarded damages if a
residential lease agreement includes prohibited terms.1

A Note on the 10th Circuit
In the list below, several states are noted as belonging to the 10th Circuit. This is the
federal circuit that contains Utah. These states are so identified because they
geographically and culturally neighbor Utah and are often a more persuasive basis of
comparison to lawmakers and courts.

1

Uniform Residential Landlord Tenant Act (2015) provides the following language “If the landlord seeks to enforce
the provision or accepts the tenant’s voluntary compliance with the provision, the court may award the tenant an
amount not to exceed [three times] the periodic rent.”

STATES WITH ENUMERATED PROHIBITED &
UNENFORCEABLE LEASE TERMS
Arizona
●
●
●
●
●
●

Prohibits Waivers of Statutory Rights.
Prohibits Exculpatory Clauses.
Prohibits Payment of Landlord's Attorney's Fees.
Prohibits Confessions of Judgment.
Damages for Renter if Landlord Attempts to Enforce a Prohibited Lease Term.
Additional Protections: Limit on Fees.

Arizona Revised Statutes § 33-1414. Prohibited provisions in rental agreements; late
payment penalty
A. A rental agreement shall not provide that the tenant agrees to:
1. Waive or to forgo rights or remedies under this chapter.
2. Pay the landlord's attorney fees, except an agreement in writing may provide
that attorney fees may be awarded to the prevailing party in the event of court
action.
3. The exculpation or limitation of any liability of the landlord arising under law or
to indemnify the landlord for that liability or the costs connected therewith.
4. Permit the landlord to charge a penalty fee for late payment of rent unless a
tenant is allowed a minimum of five days beyond the date the rent is due in
which to remit payment.
5. Permit the landlord to charge a fee for a guest who does not stay for more
than a total of fourteen days in any calendar month.

6. Waive or limit the tenant's right to summon or any other person's right to
summon a peace officer or other emergency assistance in response to an
emergency.
7. Payment of monetary penalties or otherwise penalizes the tenant for the
tenant summoning or for any other person summoning a peace officer or other
emergency assistance in response to an emergency.
8. Place any additional person's name on the title to the mobile home as a
condition of tenancy or residency for that additional person or pay a fee or other
form of penalty for failing to place an additional person's name on the title to the
mobile home.
B. A provision that is prohibited by subsection A of this section and that is included
in a rental agreement is unenforceable. If a landlord deliberately uses a rental
agreement containing provisions known to be prohibited, the tenant may recover
actual damages sustained and the rental agreement is voidable by the tenant.
C. A landlord may charge a penalty fee of not to exceed five dollars per day from the
due date of the rent for late payment of rent if the payment is not remitted by
the sixth day from the due date.
D. This section does not limit the landlord's right to evict a tenant pursuant to
section 33-1476.

Colorado (10th Circuit)
●
●
●
●
●
●
●
●

Prohibits Waivers of Statutory Rights.
Prohibits Exculpatory Clauses.
Prohibits Payment of Landlord's Attorney's Fees
Prohibits Confessions of Judgment.
Prohibits Agreeing to Forcible Removal of Tenant and Tenant's Personal Property
Damages for Renter if Landlord Attempts to Enforce a Prohibited Lease Term.
Additional Protections: Limit on Fees.
Unconscionability Codified.

Colorado Revised Statutes Annotated § 38-12-213. Rental Agreement—Disclosure of
Terms in Writing–Prohibited Terms.
5) A rental agreement may not include any provision:
(a) By which a home owner waives any rights created by this part 2 or part 11 of
this article 12;
(b) That requires a home owner to agree to a possessory lien;
(c) That binds a home owner to arbitration in lieu of a civil trial; or
(d) That authorizes a third person to confess judgment on a claim that arises from
the rental agreement, this part 2, or part 11 of this article 12.
6) Any provision of a rental agreement that is prohibited by subsection (1) of this
section is against public policy, unenforceable, and void.

Colorado Revised Statutes Annotated § 4-2.5-108. Unconscionability.
(1) If the court as a matter of law finds a lease contract or any clause of a lease contract
to have been unconscionable at the time it was made the court may refuse to enforce
the lease contract, or it may enforce the remainder of the lease contract without the
unconscionable clause, or it may so limit the application of any unconscionable clause
as to avoid any unconscionable result.
(2) With respect to a consumer lease, if the court as a matter of law finds that a lease
contract or any clause of a lease contract has been induced by unconscionable conduct

or that unconscionable conduct has occurred in the collection of a claim arising from a
lease contract, the court may grant appropriate relief.
(3) Before making a finding of unconscionability under subsection (1) or (2) of this
section, the court, on its own motion or that of a party, shall afford the parties a
reasonable opportunity to present evidence as to the setting, purpose, and effect of the
lease contract or clause thereof, or of the conduct.
(4) In an action in which the lessee claims unconscionability with respect to a consumer
lease:
(a) If the court finds unconscionability under subsection (1) or (2) of this section, the
court shall award reasonable attorney's fees to the lessee.
(b) If the court does not find unconscionability and the lessee claiming
unconscionability has brought or maintained an action he or she knew to be groundless,
the court shall award reasonable attorney's fees to the party against whom the claim is
made.
(c) In determining attorney's fees, the amount of the recovery on behalf of the claimant
under subsections (1) and (2) of this section is not controlling.

Kansas (10th Circuit)
●
●
●
●
●
●

Prohibits Waivers of Statutory Rights.
Prohibits Exculpatory Clauses.
Prohibits Payment of Landlord's Attorney's Fees.
Prohibits Confessions of Judgment.
Damages for Renter if Landlord Attempts to Enforce a Prohibited Lease Term.
Unconscionability Codified.

Kansas Statutes Annotated § 58-2547. [Rental Agreement]; prohibited terms and
conditions; damages.
(a) No rental agreement may provide that the tenant or landlord:
(1) Agrees to waive or to forego rights or remedies under this act;
(2) authorizes any person to confess judgment on a claim arising out of the
rental agreement;
(3) agrees to pay either party's attorneys' fees; or
(4) agrees to the exculpation or limitation of any liability of either party arising
under law or to indemnify either party for that liability or the costs connected
therewith, except that a rental agreement may provide that a tenant agrees to
limit the landlord's liability for fire, theft or breakage with respect to common
areas of the dwelling unit.
(b) A provision prohibited by subsection (a) included in a rental agreement is
unenforceable. If a landlord deliberately uses a rental agreement containing
provisions known by such landlord to be prohibited, the tenant may recover actual
damages sustained by such tenant.
58-2544. Finding of unconscionability; remedies; evidence.
(a) If the court, as a matter of law, finds:
(1) A rental agreement or any provision thereof was unconscionable when
made, the court may refuse to enforce the agreement, enforce the remainder
of the agreement without the unconscionable provision, or limit the application
of any unconscionable provision to avoid an unconscionable result; or

(2) a settlement in which a party waives or agrees to forego a claim or right
under this act or under a rental agreement was unconscionable at the time it
was made, the court may refuse to enforce the settlement, enforce the
remainder of the settlement without the unconscionable provision or limit the
application of any unconscionable provision to avoid any unconscionable result.
(b) If unconscionability is put into issue by a party or by the court upon its own motion,
the parties shall be afforded a reasonable opportunity to present evidence as to the
setting, purpose and effect of the rental agreement or settlement to aid the court in
making the determination.

Nevada
●
●
●
●
●
●

Prohibits Waivers of Statutory Rights.
Prohibits Exculpatory Clauses.
Prohibits Payment of Landlord's Attorney's Fees.
Prohibits Confessions of Judgment.
Damages for Renter if Landlord Attempts to Enforce a Prohibited Lease Term.
Additional Protections: Limit on Fees.

● Unconscionability Codified.
Nevada Revised Statutes § 118A.220. Rental agreements: Prohibited provisions.
1. A rental agreement shall not provide that the tenant:
(a) Agrees to waive or forego rights or remedies afforded by this chapter;
(b) Authorizes any person to confess judgment on any claim arising out of the
rental agreement;
(c) Agrees to pay the landlord's attorney's fees, except that the agreement may
provide that reasonable attorney's fees may be awarded to the prevailing party in
the event of court action;
(d) Agrees to the exculpation or limitation of any liability of the landlord arising
under law or to indemnify the landlord for that liability or the costs connected
therewith if the liability is based upon an act or omission of the landlord or any
agent or employee of the landlord; or
(e) Agrees to give the landlord a different notice of termination than that
required to be given by the landlord to the tenant.
2. Any provision prohibited by subsection 1 is void as contrary to public policy and the
tenant may recover any actual damages incurred through the inclusion of the prohibited
provision.

118B.050. Rental agreements: Void provisions.
Any provision in a rental agreement or lease for a manufactured home lot which
provides that the tenant:

1. Agrees to waive or forego any rights or remedies afforded by this chapter;
2. Authorizes any person to confess judgment on any claim arising out of the rental
agreement;
3. Agrees to pay the landlord's attorney's fees or costs, or both, except that the
agreement may provide that attorney's fees may be awarded to the prevailing party in
the event of court action;
4. Agrees to the exculpation or limitation of any liability of the landlord arising under
law or to indemnify the landlord for that liability or costs connected therewith, if the
liability is based upon an act or omission of the landlord or any agent or employee of the
landlord;
5. Agrees to a period within which the tenant will give notice to the landlord of the
termination of the tenancy which is longer than the term of the lease; or
6. Agrees to pay any additional charge for children or pets, unless the landlord provides
a special service regarding children or pets, is void. A tenant may recover actual
damages resulting from the enforcement of such a provision.

118A.200 (3). Rental agreements: […]required provisions;[…].
3. Any written rental agreement must contain, but is not limited to, provisions relating
to the following subjects:
(a) Duration of the agreement.
(b) Amount of rent and the manner and time of its payment.
(c) Occupancy by children or pets.
(d) Services included with the dwelling rental.
(e) Fees which are required and the purposes for which they are required.
(f) Deposits which are required and the conditions for their refund.
(g) Charges which may be required for late or partial payment of rent or for
return of any dishonored check.
(h) Inspection rights of the landlord.
(i) A listing of persons or numbers of persons who are to occupy the dwelling.

(j) Respective responsibilities of the landlord and the tenant as to the payment of
utility charges.
(k) A signed record of the inventory and condition of the premises under the
exclusive custody and control of the tenant.
(l) A summary of the provisions of NRS 202.470.
(m) Information regarding the procedure pursuant to which a tenant may report
to the appropriate authorities:
(1) A nuisance.
(2) A violation of a building, safety or health code or regulation.
(n) Information regarding the right of the tenant to engage in the display of the
flag of the United States, as set forth in N.R.S. 118A.325.

118A.230. Rental agreements: Unconscionability.
1. If the court as a matter of law finds that a rental agreement or any of its provisions
was unconscionable when made, the court may refuse to enforce the agreement,
enforce the remainder of the agreement without the unconscionable provision or limit
the application of any unconscionable provision to avoid an unconscionable result.
2. If unconscionability is put in issue by a party or by the court upon its own motion, the
parties shall be afforded a reasonable opportunity to present evidence as to the setting,
purpose and effect of the rental agreement or settlement to aid the court in making its
determination.

118A.360. Failure of landlord to comply with rental agreement or maintain dwelling unit
in habitable condition where cost of compliance less than specified amount.
1. If the landlord fails to comply with the rental agreement or his or her obligation to
maintain the dwelling unit in a habitable condition as required by this chapter, and the
reasonable cost of compliance or repair is less than $100 or an amount equal to one
month's periodic rent, whichever amount is greater, the tenant may recover damages
for the breach or notify the landlord of the tenant's intention to correct the condition at
the landlord's expense. If the landlord fails to use his or her best efforts to comply
within 14 days after being notified by the tenant in writing or more promptly if

conditions require in case of emergency, the tenant may cause the work to be done in a
workmanlike manner and after submitting to the landlord an itemized statement, the
tenant may deduct from his or her rent the actual and reasonable cost or the fair or
reasonable value of the work, not exceeding the amount specified in this subsection.
2. The landlord may specify in the rental agreement or otherwise that work done under
this section and N.R.S. 118A.380 must be performed by a named person or firm or class
of persons or firms qualified to do the work and the tenant must comply with the
specifications. If the person qualified to do the work is unavailable or unable to perform
the repairs the tenant shall use another qualified person who performs repairs.
3. A tenant may not repair at the landlord's expense if the condition was caused by the
deliberate or negligent act or omission of the tenant, a member of the tenant's
household or other person on the premises with his or her consent.
4. The landlord's liability under this section is limited to $100 or an amount equal to one
month's periodic rent, whichever amount is greater, within any 12-month period.
5. A tenant may not proceed under this section unless the tenant has given notice to the
landlord that the dwelling is not in a habitable condition as required by this chapter.

Montana
● Prohibits Waivers of Statutory Rights.
● Prohibits Exculpatory Clauses.
● Prohibits Confessions of Judgment.
Montana Code Annotated § 70-33-2. Prohibited Provisions in Rental Agreements.
(1) A rental agreement may not require a party to:
(a) waive or forego rights or remedies under this chapter;
(b) authorize any person to confess judgment on a claim arising out of the rental
agreement; or
(c) agree to the exculpation or limitation of liability resulting from the other
party's purposeful misconduct or negligence or to indemnify the other party for
that liability or related costs or attorney fees.
(2) A rental agreement or a related document may not permit the receipt of rent free of
the obligation to comply with the provisions of 70-33-303.

Oklahoma (10th Circuit)
●
●
●
●

Prohibits Waivers of Statutory Rights.
Prohibits Exculpatory Clauses.
Prohibits Payment of Landlord's Attorney's Fees.
Prohibits Confessions of Judgment.

● Prohibits Contractual Liens.
Oklahoma Statutes § 41-113. Rental Agreements.
A. A rental agreement may not provide that either party thereto:
1. Agrees to waive or forego rights or remedies under this act;
2. Authorizes any person to confess judgment on a claim arising out of the
rental agreement;
3. Agrees to pay the other party's attorney's fees;
4. Agrees to the exculpation, limitation or indemnification of any liability
arising under law for damages or injuries to persons or property caused by
or resulting from the acts or omissions of either party, their agents,
servants or employees in the operation or maintenance of the dwelling
unit or the premises of which it is a part; or
5. Agrees to the establishment of a lien except as allowed by this act in and
to the property of the other party.
B. A provision prohibited by subsection A of this section and included in a rental
agreement is unenforceable.

Washington
●
●
●
●
●
●

Prohibits Waivers of Statutory Rights.
Prohibits Exculpatory Clauses.
Prohibits Payment of Landlord's Attorney's Fees.
Prohibits Confessions of Judgment.
Damages for Renter if Landlord Attempts to Enforce a Prohibited Lease Term.
Additional Protections: Limit on Fees.

Revised Code of Washington § 59-18-230. Waiver of chapter provisions prohibited—
Provisions prohibited from rental agreement—Distress for rent abolished—Detention of
personal property for rent—Remedies.
(1) (a) Any provision of a lease or other agreement, whether oral or written, whereby
any section or subsection of this chapter is waived except as provided in
RCW 59.18.360 and shall be deemed against public policy and shall be unenforceable.
Such unenforceability shall not affect other provisions of the agreement which can be
given effect without them.
(b) A landlord may not threaten a tenant with eviction for failure to pay
nonpossessory charges limited under RCW 59.18.283.
(2) No rental agreement may provide that the tenant:
(a) Agrees to waive or to forgo rights or remedies under this chapter; or
(b) Authorizes any person to confess judgment on a claim arising out of the rental
agreement; or
(c) Agrees to pay the landlord's attorneys' fees, except as authorized in this
chapter; or
(d) Agrees to the exculpation or limitation of any liability of the landlord arising
under law or to indemnify the landlord for that liability or the costs connected
therewith; or
(e) And landlord have agreed to a particular arbitrator at the time the rental
agreement is entered into; or
(f) Agrees to pay late fees for rent that is paid within five days following its due
date. If rent is more than five days past due, the landlord may charge late fees

commencing from the first day after the due date until paid. Nothing in this
subsection prohibits a landlord from serving a notice to pay or vacate at any time
after the rent becomes due.
(3) A provision prohibited by subsection (2) of this section included in a rental
agreement is unenforceable. If a landlord deliberately uses a rental agreement
containing provisions known by him or her to be prohibited, the tenant may recover
actual damages sustained by him or her, statutory damages not to exceed five hundred
dollars, costs of suit, and reasonable attorneys' fees.
(4) The common law right of the landlord of distress for rent is hereby abolished for
property covered by this chapter. Any provision in a rental agreement creating a lien
upon the personal property of the tenant or authorizing a distress for rent is null and
void and of no force and effect. Any landlord who takes or detains the personal property
of a tenant without the specific written consent of the tenant to such incident of taking
or detention, and who, after written demand by the tenant for the return of his or her
personal property, refuses to return the same promptly shall be liable to the tenant for
the value of the property retained, actual damages, and if the refusal is intentional, may
also be liable for damages of up to five hundred dollars per day but not to exceed five
thousand dollars, for each day or part of a day that the tenant is deprived of his or her
property. The prevailing party may recover his or her costs of suit and a reasonable
attorneys' fee.
In any action, including actions pursuant to chapters 7.64 or 12.28 RCW, brought by a
tenant or other person to recover possession of his or her personal property taken or
detained by a landlord in violation of this section, the court, upon motion and after
notice to the opposing parties, may waive or reduce any bond requirements where it
appears to be to the satisfaction of the court that the moving party is proceeding in
good faith and has, prima facie, a meritorious claim for immediate delivery or redelivery
of said property.

Michigan
●
●
●
●
●

Prohibits Waivers of Statutory Rights.
Prohibits Exculpatory Clauses.
Prohibits Payment of Landlords' Attorneys' Fees.
Prohibits Confessions of Judgment.
Prohibits Contractual Liens.

● Damages for Renter if Landlord Attempts to Enforce a Prohibited Lease Term.
● Additional Protections: Limit on Fees.
Michigan Compiled Laws § 554.633 Rental agreement; prohibited provisions or clauses;
violation.
Sec. 3.
(1) A rental agreement shall not include a provision that does 1 or more of the following:
(a) Waives or alters a remedy available to the parties when the premises are in a
condition that violates the covenants of fitness and habitability required pursuant
to section 39 of 1846 RS 84, MCL 554.139.
(b) Provides that the parties waive a right established by 1972 PA 348, MCL
554.601 to 554.616, which regulates security deposits.
(c) Excludes or discriminates against a person in violation of the Elliott-Larsen civil
rights act, 1976 PA 453, MCL 37.2101 to 37.2804, or the persons with disabilities
civil rights act, 1976 PA 220, MCL 37.1101 to 37.1607.
(d) Provides for a confession of judgment by a party.
(e) Exculpates the lessor from liability for the lessor's failure to perform, or
negligent performance of, a duty imposed by law. This subdivision does not apply
to a provision that releases a party from liability arising from loss, damage, or
injury caused by fire or other casualty for which insurance is carried by the other
party, under a policy that permits waiver of liability and waives the insurer's
rights of subrogation, to the extent of any recovery by the insured party under
the policy.

(f) Waives or alters a party's right to demand a trial by jury or any other right of
notice or procedure required by law in a judicial proceeding arising under the
rental agreement.
(g) Provides that a party is liable for legal costs or attorney's fees incurred by
another party, in connection with a dispute arising under the rental agreement,
in excess of costs or fees specifically permitted by statute.
(h) Provides for the acquisition by the lessor of a security interest in any personal
property of the tenant to assure payment of rent or other charges arising under
the rental agreement, except as specifically allowed by law.
(i) Provides that rental payments may be accelerated if the rental agreement is
breached by the tenant, unless the provision also includes a statement that the
tenant may not be liable for the total accelerated amount because of the
landlord's obligation to minimize damages, and that either party may have a
court determine the actual amount owed, if any.
(j) Waives or alters a party's rights with respect to possession or eviction
proceedings provided in section 2918 of the revised judicature act of 1961, 1961
PA 236, MCL 600.2918, or with respect to summary proceedings to recover
possession as provided in chapter 57 of the revised judicature act of 1961, 1961
PA 236, MCL 600.5701 to 600.5759.
(k) Releases a party from a duty to mitigate damages.
(l) Provides that a lessor may alter a provision of the rental agreement after its
commencement without the written consent of the tenant, or, in the case of a
rental agreement between a consumer cooperative that provides housing and a
member of the consumer cooperative, without the approval of the board of
directors of the cooperative or other appropriate body elected by members who
are also tenants of the cooperative, except that an agreement may provide for
the following types of adjustments to be made upon written notice of not less
than 30 days:
(i) Changes required by federal, state, or local law or rule or regulation.
(ii) Changes in rules relating to the property that are required to protect
the physical health, safety, or peaceful enjoyment of tenants and guests.

(iii) Changes in the amount of rental payments to cover additional costs in
operating the rental premises incurred by the lessor because of increases
in ad valorem property taxes, charges for the electricity, heating fuel,
water, or sanitary sewer services consumed at the property, or increases
in premiums paid for liability, fire, or worker compensation insurance.
(m) Violates the Michigan consumer protection act, 1976 PA 331, MCL 445.901 to
445.922.
(n) Requires the tenant to give the lessor a power of attorney.
(2) A rental agreement shall not include a clause or provision that, not less than 90 days
before the execution of the rental agreement, has been prohibited by statute or
declared unenforceable by a published decision of the supreme court of this state or the
United States supreme court relating to the law of this state.
(3) A provision or clause of a rental agreement that violates this section is void.

Texas
● Prohibits Waivers of Statutory Rights.
Texas Statutes § 92.006. Waiver or Expansion of Duties and Remedies.
(a) A landlord's duty or a tenant's remedy concerning security deposits, security devices,
the landlord's disclosure of ownership and management, or utility cutoffs, as provided
by Subchapter C, D, E, or G, respectively, may not be waived. A landlord's duty to install
a smoke alarm under Subchapter F may not be waived, nor may a tenant waive a
remedy for the landlord's noninstallation or waive the tenant's limited right of
installation and removal. The landlord's duty of inspection and repair of smoke alarms
under Subchapter F may be waived only by written agreement.
(b) A landlord's duties and the tenant's remedies concerning security devices, the
landlord's disclosure of ownership and management, or smoke alarms, as provided by
Subchapter D, E, or F, respectively, may be enlarged only by specific written agreement.
(c) A landlord's duties and the tenant's remedies under Subchapter B, which covers
conditions materially affecting the physical health or safety of the ordinary tenant, may
not be waived except as provided in Subsections (d), (e), and (f) of this section.
(d) A landlord and a tenant may agree for the tenant to repair or remedy, at the
landlord's expense, any condition covered by Subchapter B.
(e) A landlord and a tenant may agree for the tenant to repair or remedy, at the tenant's
expense, any condition covered by Subchapter B if all of the following conditions are
met:
(1) at the beginning of the lease term the landlord owns only one rental dwelling;
(2) at the beginning of the lease term the dwelling is free from any condition
which would materially affect the physical health or safety of an ordinary tenant;
(3) at the beginning of the lease term the landlord has no reason to believe that
any condition described in Subdivision (2) of this subsection is likely to occur or
recur during the tenant's lease term or during a renewal or extension; and
(4)
(A) the lease is in writing;

(B) the agreement for repairs by the tenant is either underlined or printed
in boldface in the lease or in a separate written addendum;
(C) the agreement is specific and clear; and
(D) the agreement is made knowingly, voluntarily, and for consideration.
(f) A landlord and tenant may agree that, except for those conditions caused by the
negligence of the landlord, the tenant has the duty to pay for repair of the following
conditions that may occur during the lease term or a renewal or extension:
(1) damage from wastewater stoppages caused by foreign or improper objects in
lines that exclusively serve the tenant's dwelling;
(2) damage to doors, windows, or screens; and
(3) damage from windows or doors left open.
This subsection shall not affect the landlord's duty under Subchapter B to repair or
remedy, at the landlord's expense, wastewater stoppages or backups caused by
deterioration, breakage, roots, ground conditions, faulty construction, or malfunctioning
equipment. A landlord and tenant may agree to the provisions of this subsection only if
the agreement meets the requirements of Subdivision (4) of Subsection (e) of this
section.
(g) A tenant's right to vacate a dwelling and avoid liability under Section 92.016 or
92.017 may not be waived by a tenant or a landlord, except as provided by those
sections.
(h) A tenant's right to a jury trial in an action brought under this chapter may not be
waived in a lease or other written agreement.

Idaho
• Prohibits Waivers of Statutory Rights.

Idaho Statutes § 55-2007. Required rental agreement provisions and exclusions
– disclosures.
(1) Any rental agreement executed between the landlord and resident shall contain:
(a) The terms for the payment of rent, including the time and place for payment,
and a description of any other charges to be paid to the landlord by the resident.
Other charges that occur less frequently than monthly shall be itemized in a
billing to the resident;
(b) A description of the utilities and services which are included in the monthly
rent;
(c) The rules of the community;
(d) The names and addresses of the manager of the community and the owner of
the community or a person who resides in the state who is authorized to act as
agent for the owner; and
(e) The terms and conditions under which any deposit or portion thereof may be
withheld by the landlord upon termination of the rental agreement if any moneys
are paid to the landlord by the resident as a deposit or as security for
performance of the resident's obligations in a rental agreement.
(2) Any rental agreement executed between the landlord and resident shall not contain:
(a) Any provision by which the resident agrees to waive or forgo rights or
remedies under this chapter;
(b) Any provision allowing the landlord to charge an "entrance fee" or an "exit
fee." The expense of repairs or maintenance required by the landlord as a
condition of the landlord's approval of a rental application shall not constitute an
"entrance fee" or "exit fee" as those terms are used herein; or
(c) Any provision which unreasonably restricts access to the community by
invitees of the resident.
(3) The following terms and conditions shall be an implicit part of any rental agreement
between the landlord and resident:

(a) The landlord shall provide a base upon which the home is to be located and, in
the case of a mobile or manufactured home, the base shall be prepared in
accordance with the provisions of section 44-2201, Idaho Code.
(b) The landlord shall, prior to removal of the wheels and axles, approve the
positioning of the home upon the lot.
(c) The landlord shall not permit any portion of the home, including the tongue,
to extend into a roadway.
(d) The landlord shall maintain street lights, entry lights and common area
lighting, if any, in good working condition.
(e) The landlord shall have the right of entry upon the lot for maintenance of
utilities, protection of the community and periodic inspection of the premises,
but shall not, except in the case of emergency or suspected abandonment by the
resident, otherwise have the right of entry to such lot without the consent of the
resident.
(f) The landlord shall notify each resident within fifteen (15) days after a petition
has been filed by the landlord for a change in the zoning of the land upon which
the community is situated.
(4) Upon request, the landlord shall, prior to the execution of a rental agreement,
provide the resident with a written statement containing the following information:
(a) The name, address and telephone number of the owner or manager of the
community.
(b) A general description of the types of homes which may be brought into the
community.
(c) A general description of the boundaries of the lot to be provided.
(d) A description of the utilities and services which are included in the rent.
(e) A description of other utilities and services which are available within the
community.
(f) A description of the zoning under which the community operates, and the
governmental entity having zoning jurisdiction.
(g) The date and amount of the most recent rent increase.

New Mexico (10th Circuit)
● Prohibits Waivers of Statutory Rights.
● Prohibits Contractual Liens.
● Damages for Renter if Landlord Attempts to Enforce a Prohibited Lease Term.
● Additional Protections: Limit on Fees.

New Mexico Statutes Annotated § 47-8-16. Waiver of rights prohibited.
No rental agreement may provide that the resident or owner agrees to waive or to
forego rights or remedies under the law.

New Mexico Statutes Annotated § 47-8-12. Inequitable agreement provision.
A. If the court, as a matter of law, finds that any provision of a rental agreement was
inequitable when made, the court may limit the application of such inequitable
provisions to avoid an inequitable result.
B. If inequitability is put into issue by a party to the rental agreement, the parties to
the rental agreement shall be afforded a reasonable opportunity to present
evidence as to the setting, purpose and effect of the rental agreement, or
settlement, to aid the court in making determination.
New Mexico Statutes Annotated § 47-8-17. Unlawful agreement provision.
If an owner deliberately uses a rental agreement containing provisions known by him to
be prohibited by law, the resident may recover damages sustained by him resulting
from application of the illegal provision and reasonable attorney's fees.

New Mexico Statutes Annotated § 47-8-36.1. Landlord lien.
A. There shall be no landlord's lien arising out of the rental of a dwelling unit to which
the Uniform Owner-Resident Relations Act applies.
B. Nothing in this section shall prohibit the owner from levy and execution on a
judgment arising out of a claim for rent or damages.

STATES WITH NO PROHIBITED LEASE
TERMS
Wyoming (10th Circuit)
● No Prohibited Lease Terms
● Very Similar to Utah's Landlord-Tenant Laws

APPENDIX C: SAMPLE UTAH LEASE
Below is a sample of a lease agreement commonly used by Utah landlords. It is
annotated by the Justice Lab team to highlight problematic terms that we have
discussed at length in the report above.

