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Frequently Asked Questions and Answers Regarding Probate
You’ve made a wise decision to begin researching the probate process. Whether you’re handling the
estate of someone who has passed away or wondering what the process might look like for your own
estate, having more information will help you make better decisions. We’ve put this list of FAQs together
to help clear up some of the misinformation regarding probate and to provide you with some guidance if
you are navigating the probate process.
BASIC TERMINOLOGY
The following terms will be used throughout these FAQs:
Decedent: The individual who has passed away
Estate: All of the assets in the name of the decedent, including financial accounts, personal
property, and real property (excluding non-probate assets)
Personal Representative: The individual(s) appointed by the court to administer the estate of the
decedent
Intestate: Without a will
Heir: Someone who is entitled to a share of a decedent’s estate, usually as a direct descendant or
other close relative of the decedent
Devisee: Someone who is entitled to a share of a decedent’s estate as the result of a special
designation within a decedent’s will
Creditor: A person or entity that alleges to be owed money by the decedent or their estate
Claim: An official document presented by a creditor demanding payment from an estate
Non-probate Assets: Assets owned by the decedent that will not become part of the probate
estate, usually because they pass directly to a designated beneficiary or a joint owner
Survivor: Someone who continued living after the decedent’s death (note that different wills may
define a survivor differently; for example, some may indicate that a person must live a certain
amount of time, such as 24 hours or 30 days, to be considered a survivor)
Predeceased: Someone who passed away before the decedent (see note on “Survivor”: it is
possible that someone who survived the decedent for a short amount of time may be considered
to have predeceased the decedent according to the decedent’s will)
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QUESTIONS & ANSWERS

What is Probate?
Probate is a process that takes place under a state court proceeding in the county where a decedent
resided or owned real estate. Broadly, it is the process by which an estate’s assets are collected and
distributed. The main parts of the process include the submission of any will to the court (or making a
sworn statement that no will was found), the appointment of one or more personal representatives to act
on behalf of the estate, the collection of the decedent’s assets, the resolution of all claims against the
estate, and the distribution of the estate’s assets to all heirs and/or devisees.

How do I avoid probate?
This question comes up often, and it is addressed more fully in our Estate Planning FAQs. That’s because
the steps that must be taken to avoid probate must be done by the owner of assets before they pass
away. In short, the most effective steps to avoiding probate are to make sure that all of your assets are
set up to pass directly to a designated individual or to a Trust directly upon your death. There are
different approaches to accomplishing this, some of which include the following:
•
•
•
•

Making sure every financial account and/or insurance policy has a current beneficiary or
payable on death designation;
Establishing a joint asset owner who will take over full ownership upon your death;
Putting a beneficiary deed in place for real property; or
Establishing a trust and either transferring ownership of assets to that trust before your death or
creating a will dictating that all assets pass directly into your trust.

There are pros and cons to each of these options, and we advise that you speak to an estate planning
attorney to determine the best option for you.

When does an estate need to go through probate in Colorado?
The main factors that determine whether probate is necessary include the following:
1. Where the decedent lived. In order to go through the probate process in Colorado, the decedent
must have either been a Colorado resident or must own real property in Colorado. If the
decedent was not a Colorado resident but owned property in Colorado, it may or may not be
necessary to open a full probate case in Colorado, depending upon whether a probate case will
Baker Law Group
303-862-4564
www.jbakerlawgroup.com

2

also be required in the decedent’s state of residence. (See “What is an Ancillary Estate?” below
for more information.)
2. Whether or not the decedent owned real property and how that property is titled. If the
decedent owned real property in their name alone, it is likely that probate will be necessary so
that the property can either be distributed to the appropriate recipient or sold. If the property is
jointly owned, and the joint owner survived the decedent, ownership may be passed to the joint
owner without probate. In this case, when the surviving joint owner wants to refinance or sell the
property a supplemental affidavit will likely be required. If the property was owned by the
decedent as a tenant in common, probate may be required to transfer their share of the property
ownership. In some cases, a Supplemental Affidavit may be used and probate can be avoided.
3. The total value of the decedent’s estate. If real property ownership as discussed in #2 does not
require probate, the last consideration is the total value of the estate. For the year 2020, the
dollar value threshold is $70,000.00 at which probate is required. If an estate’s value is below
this threshold, it may be possible to collect a decedent’s asset without going through probate or
appointing a personal representative. (See “What is an Affidavit of Collection of Personal
Property?” below for more information.) The threshold limit for each year prior to 2020 is less.
For example, the threshold for 2019 is $68,000.00.

Do I need to hire an attorney to go through probate?
As in any legal matter, you are never required to hire an attorney. However, hiring an attorney can help
you avoid mistakes and pitfalls that could be costly to the Estate, cause dissention in the family, or even,
in some cases, result in a personal representative being held personally liable for a mistake and being
required to repay estate assets from their own funds. The more complex and/or contentious an estate is,
the more you may benefit from having an attorney. For example, if you have a straightforward estate
with a few assets, no creditors, and heirs who all get along and communicate well, your chances of a
successful administration may be higher. If, on the other hand, you have a complicated case with a
contested will, argumentative family members or heirs, demands for early distributions, substantial
amounts of creditor claims, or other complicating factors, an attorney’s assistance can be very valuable to
help you make sure that the law is followed correctly and that any disputes are handled appropriately.
If an issue arises that requires a court hearing, you may also benefit from having an attorney’s help in
navigating the Rules of Civil Procedure by which court appearances are governed. In some cases, an
attorney can save the estate (and the heirs) thousands of dollars by successfully defending or negotiating
creditors’ claims. In any case, we think it’s wise to consult with a knowledgeable probate attorney at the
onset. If the case is a simple one, any attorney fees (which are paid of the estate) should be minor and
well worth the benefits, and you should be able to find a knowledgeable attorney to assist the personal
representative only as needed.
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Does a trust have to go through probate?
A trust itself would not be probated, but the existence of a trust does not necessarily eliminate the need
for probate. When a trust is involved, whether probate is necessary depends upon whether all of the
estate’s assets are already owned by the trust or set up to pass directly into the trust. If there are
substantial assets that are owned in the decedent’s own name (not the trust’s), and do not name the trust
as a beneficiary, it is possible that probate will be necessary to distribute these non-trust assets, or to
collect the assets on the estate’s behalf before transferring them to the trust. Also note that certain trusts
do need to be registered with the Court.

How long does probate take in Colorado?
A number of factors affect how long the probate case will take. We have seen some cases wrap up
within a few months, while other cases have required multiple years to complete, due to either disputes,
difficulty in collecting assets (such as selling real estate), inaction by the personal representative, or other
delays.
After the appointment of a personal representative (see “How long does it take to get appointed as
personal representative?” below), proper notice must be provided to any potential creditors, and certain
time periods must be allowed for potential creditors to file claims. These timeframes depend upon how
long ago the decedent passed away. If the decedent died less than a year ago, a Notice to Creditors
must be published in an appropriate newspaper, and a minimum of four months (120 days) must be
allowed as a timeframe in which unknown creditors can present claims. We typically advise that no claims
be paid and no distributions be made until this time period passes and all creditors are dealt with
appropriately. This means that these estates will have to be open for 4-5 months after the appointment
of the personal representative at the very least.
Other factors that impact the length of the case are the speed with which the personal representative is
able to locate and collect all estate assets, including selling any assets that need to be sold; whether or
not there are disputes or objections to the appointment of the personal representative or any of the
personal representative’s actions; whether or not all heirs and/or devisees can be located; how many
creditors make claims against the estate, and whether there are disputes over the validity or allowance
of any such claims; and how efficiently the personal representative communicates with other parties in the
case and whether they promptly file all required documents.
Based on our experience, the average probate case tends to last approximately a year, with many
resolving more quickly and some requiring more time.
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How long does it take to get appointed as personal representative?
Typically, a personal representative can be appointed within a few days of the initial paperwork being
filed in an informal proceeding, and within a few weeks of the initial filing in a formal proceeding. (See
“What is the difference between formal and informal probate?” below.) The difference is that for a
formal proceeding, time must be allowed for interested persons to object to the petitioner’s appointment
before the appointment can occur.

Is probate expensive in Colorado?
The basic costs for probate include a filing fee with the court (between $200 - $300 as of 2020), fees
for certified copies of court documents (just over $20 per copy), and mailing costs to send copies of court
documents to required parties.
Attorney costs for probate depend on the complexity and length of the case, influenced by the factors
described above, and the degree to which the personal representative works independently or seeks the
attorney’s assistance. In our office, we are open to adjusting our levels of service to the client’s desires
and needs. Some clients prefer to hand over the matter to the attorney and have us take on as much of
the workload as possible, while others prefer to do anything they can on their own with occasional checkins with our office. We also try and delegate work within our office to paralegals and law clerks in a
prudent manner in order to keep the estate’s legal costs down.
It is important to keep in mind that attorney fees, as well as other professional fees (for example,
accountant, realtor, or appraiser’s fees), can be paid from the estate’s assets and do not need to be paid
from the personal representative’s own funds.

What is the difference between formal and informal probate?
When starting a probate case, depending on the circumstances, an estate can be opened both formally
and informally. The main difference is the amount of court oversight and whether the court makes a
formal finding of the petitioned facts. When opening a formal case, the petitioner must send notice of
their intent to be appointed as personal representative and allow a time period for potential objections
before being appointed. In an informal estate, the applicant applies directly to the court and informs
interested parties of their appointment after it occurs.
A formal filing is most often recommended in cases where there are factual disputes or complications and
a formal finding from the court is advised. For example, it may be advisable to formally open a probate
estate if the decedent executed multiple wills and there is uncertainty as to which will should be followed.
In certain circumstances, a party may want to formally request the court for the administration of the
estate to be supervised. Among other reasons, this is often requested when personal the representative’s
ability or intent to properly administer the estate comes into question, but there may not yet be grounds
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to remove them as the acting personal representative for the estate. Estate closings can similarly be
formal or informal.

Do I have to go to court to become the executor/personal representative?
In many cases, a personal representative can be appointed without attending a court hearing. If there
are no objections to an application or petition to become personal representative, and if the court finds
that the information on the documents filed is satisfactory, a hearing is not required, and the court will
simply issue the order appointing the personal representative. If, however, the person wishing to be
appointed does not have statutory priority or there is an objection to their appointment by another party,
a hearing may be necessary.

What are my duties as an executor/personal representative?
A personal representative is a fiduciary—someone who is in a position of trust and responsibility acting
on behalf of others. This role comes with the general duty to act wisely and fairly with the best interest of
the estate and its heirs/devisees in mind. More specifically, a personal representative’s duties include, but
are not limited to, the following:
•

•

•

•

•

Collecting all of the estate’s assets. This may include locating and collecting accounts or policies
in the decedent’s name, transferring the decedent’s financial accounts into an estate bank account,
and/or selling real property or personal property that is not being distributed directly to heirs.
These assets are required to be reflected on an estate inventory within three months of
appointment.
Protecting the estate’s assets. The personal representative should take due steps to make sure
none of the estate’s assets are damaged, lost, or lose value. They should keep insurance in place
on any real property or vehicles, make sure real property is being maintained and utilities are
kept on, and make sure vehicles and personal property are being stored securely.
Keeping accurate records. The personal representative will need to be able to give an
accounting of all of their actions on the estate’s behalf. They should carefully track all of the
assets that they put into the estate and all of the payments and distributions that are made on the
estate’s behalf. They should also keep track of their own time spent on the estate, especially if
they intend to compensate themselves for their work as personal representative.
Responding to creditor claims. The question regarding creditors addresses this duty in more
detail, but the personal representative should respond to and resolve each claim by either
barring it, negotiating it to settlement, or paying it in the proper order of priority.
Paying estate expenses. The personal representative can employ services to assist them with their
duties, including real estate agents, tax professionals, attorneys, appraisers, repair and
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•
•

•

maintenance services, movers, storage, and more. These expenses, if reasonable and necessary,
can be paid from funds in the estate.
Filing taxes. The personal representative should consult with a tax professional regarding tax
obligations of both the deceased individual and the estate.
Communicating with the estate’s heirs and other interested parties. Certain court filings must be
served on all interested parties to notify them of important steps in the estate administration. In
addition to these required mailings, the personal representative should also respond to
reasonable requests for updates and documents.
Distributing assets. When all other expenses of the estate have been paid in the proper order,
the personal representative is responsible for distributing the remaining assets in accordance with
the will’s direction (or intestate law). The personal representative should obtain a receipt and
release from each distributee as evidence that the distributions were made.

Does a personal representative decide how an estate’s assets get distributed?
The personal representative’s duty is to distribute assets either according to the decedent’s will or, if there
is no will, according to the laws governing intestate estates. The personal representative does not get to
independently decide how assets are distributed. This is important for both personal representatives and
other interested parties to understand. Interested parties are sometimes opposed to the appointment of a
certain personal representative because they believe that person will decide to distribute assets unfairly
or will refuse to give them their rightful share. While there may be cases where there are legitimate
concerns over a personal representative’s trustworthiness, some concerns may be eased by knowing that
a personal representative’s role requires them to distribute assets according to the decedent’s wishes and
the law. A personal representative who distributes assets contrary to the will or the law could be required
to take back or repay incorrectly distributed assets from their own funds. But, keep in mind, once assets
are wasted, the personal representative may not have the means to reimburse the estate even if they are
found to have mismanaged the estate.

Do I need to hire an appraiser?
Hiring an appraiser is not required unless specifically ordered by the court, but it is often advised. In
many cases, it is beneficial to have a professional appraiser establish a value of real estate or other
personal property of value (i.e. collectibles, art, jewelry, etc.). If the property is being sold, basing the
sale price on the appraised value can protect the personal representative. If, for example, an heir
attempts to oppose the sale of property because they think the sale price should be higher, the personal
representative can point to the appraised value to justify their decision. Having appraised values is also
helpful in tracking the value of personal property distributed to each heir. If the will simply dictates that
personal property be divided equally, appraisal values can help ensure this direction is followed.
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What is a personal representative’s deed?
A personal representative’s deed is the type of deed used when an estate sells or transfers real estate.
Unlike other deeds used to transfer property, a personal representative’s deed includes specific
information about the decedent and the estate. It is set up to be signed by a personal representative on
behalf of an estate. A certified copy of the Letters Testamentary or Letters of Administration is recorded
along with the personal representative’s deed to record the fact that the personal representative had
authority to sell the property on the estate’s behalf. The deed can reflect either the terms of a property
sale or the transfer of property to the appropriate heirs.

Should I pay creditors?
A personal representative will often receive bills or claims requesting payment on the decedent’s or
estate’s behalf. However, it is important to evaluate the validity of each alleged obligation and
determine whether the claim was submitted properly. It is also important to assess the total amount
requested by creditors before beginning to pay, and what other expenses the estate may have,
especially if there is the possibility that there will not be enough funds available to pay all expenses.
There is a certain order of priority for payments to be made from an estate, and paying a creditor too
early may leave the estate unable to pay expenses that should have had higher priority. For this reason,
our attorneys typically advise personal representatives not to pay creditors until the time period for
creditors to file claims expires.
Exceptions to this may include mortgage payments required to keep a loan on real property in good
standing, utility or similar payments for real property owned by the estate, insurance for the estate’s real
or personal property, such as vehicles, or other bills for services that preserve the estate’s assets.

Can I get paid for my work as a personal representative?
Yes, the probate code does allow for personal representatives to take a reasonable fee for their services
to the estate. It is not required that personal representatives receive compensation, and some choose to
waive this right. If a personal representative does determine that they will take a fee, or if they are
unsure whether they plan to, it is important that they carefully track the time they spend working on the
estate. There is no set rate at which a personal representative is paid— we’ve assisted numerous
personal representatives in applying for approval of their fees and rates by the court covering a very
broad spectrum of rates. Determining the appropriate rate is more a matter of having the experience as
to what the court is likely to approve rather than there being a set rate schedule. The personal
representative should consider how difficult or complex the estate administration is (a more complex
estate could justify a higher rate) and whether they have any background or expertise that they
employed in their role as personal representative (for example, a profession in the financial field might
enhance the quality of accounting done for the estate, so could justify a higher rate).
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Does an estate need to go through probate in multiple states?
There are some situations where it is necessary to open probate cases in multiple states. Most commonly,
it happens when a decedent resided in one state, but owned property in one or more additional states.
Depending on what states are involved, some allow an ancillary estate to be opened rather than a full
probate estate. (See “What is an Ancillary Estate”?) Some states, however, do not have an ancillary
option and require that a new probate case be opened to transfer title of real property in that state.

What is an Ancillary Estate?
An ancillary estate is opened when a second state recognizes a probate case from a first state and
grants the personal representative authority to act in the second state without opening a full probate
case there. Not all states offer this option, but Colorado does. For example, let’s say a decedent lived in
Nebraska but also owned real property in Colorado. If an estate was opened in Nebraska, the personal
representative could file documents in Colorado demonstrating their appointment in Nebraska and
requesting an ancillary estate be opened in Colorado. Upon review and approval, the Colorado court
would issue a Certificate of Ancillary Filing, which the personal representative could then use to sell or
transfer the real property in Colorado. The process of an ancillary filing is much less time-consuming than
filing a new probate case.

What is an Affidavit of Collection of Personal Property?
An Affidavit of Collection of Personal Property, also known as a small estate affidavit, allows collection
of a decedent’s property in cases where opening a probate case is not necessary. (See “When does an
estate need to go through probate?”) An interested person can complete this affidavit, setting forth their
interest in the case, the assets they wish to collect, and the intended plan for distributing those assets
when collected. For example, if the decedent’s only asset was a bank account with a balance of $20,000
with no named beneficiary and no joint owner, an Affidavit of Collection of Personal Property could be
used to collect this account. One of the decedent’s children could fill out the affidavit, present it to the
bank, collect the account, and divide it equally with their siblings.

What is a Supplemental Affidavit?
A Supplemental Affidavit is a document used to remove a decedent’s name from jointly owned real
estate property. It can be recorded with the county in which the property is located along with a certified
copy of a death certificate. Once recorded, the decedent’s name will be removed from the property and
the ownership will reflect the name(s) of the surviving joint owner(s). Please note that this document will
not be effective in cases where property was owned as tenants in common. In such cases, the decedent
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had full ownership of their portion of the real property, and probate may be required to appoint a
personal representative to transfer that ownership.

Can I contest a will?
A will can be contested on a few different grounds. It is certainly possible to contest a will successfully,
but significant evidence is required, and the burden of proof is on the contester. If you are considering
contesting a will, consider discussing your argument and your proof with an attorney. Some of the
possible grounds for contesting a will include the following:
•
•

•
•

Lack of capacity: proving that the testator did not have the necessary mental capacity to sign a
will
Undue influence: proving that another individual, usually someone in a position of trust or power
(such as a caretaker), coerced, manipulated or pressured the testator into making or changing a
will against their wishes
Revocation: proving that the testator wished to revoke the will being presented as valid
Fraud: proving that the will was created or altered by someone other than the testator against
the testator’s wishes

How do I remove an executor/personal representative if they are mismanaging assets or stealing?
If you believe a personal representative is acting in bad faith, one possible first step is to try to confirm
such suspicions. You can request that the personal representative provide documentation, such as an
inventory of the estate’s assets or an interim accounting. If provided, these documents should reflect the
personal representative’s actions and provide specific details on their financial dealings. If the documents
look questionable, you can request additional documentation. For example, if the accounting reflects that
an item was sold at a certain price, but you believe it was sold for a higher price, you can request
documentation regarding that sale. Taking this step of gathering information could clarify potential
misunderstandings but also provide you with proof of a personal representative’s bad action.
To have a personal representative removed through the court, you must file a petition for removal and a
court hearing will almost certainly be required in order for a court to make a determination as to whether
or not removal is warranted.

We hope that this information is helpful to you, and if there is any way we can be of assistance, please
don’t hesitate to call our office at 303-862-4564.
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