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SUMMARY OF JUDGMENT 

[1] The plaintiffs claim that ss. 14, 17, 18 and 45 of the Medicare Protection Act 

(“MPA”) violate their rights under ss. 7 and 15 of the Canadian Charter of Rights and 

Freedoms (“Charter”) and that these violations cannot be saved under s. 1 of the 

Charter (paras. 24-27, 30). 

[2] Section 14 of the MPA provides the mechanism of payment to physicians 

registered under the public provincial health insurance plan (Medical Services Plan 

or “MSP”) for services rendered to beneficiaries of the public plan (paras. 25, 

2003-2020). Sections 17 and 18 of the MPA set limits on the prices that physicians 

can charge MSP for the provision of medically required or necessary services they 

provide to beneficiaries of British Columbia’s public health insurance plan (paras. 25, 

2005-2029, 2041). Section 45 prohibits the sale of private health insurance to 

beneficiaries of the public plan for medically necessary services that are covered 

under the plan (paras. 2030-2033, 2041). 

[3] There is currently private and legal healthcare in British Columbia 

(paras. 352-355). This includes services not covered under the MPA and services 

under the MPA provided by private clinics under contract with health authorities 

(paras. 353-355). There has also been private healthcare over the last 20 years that 

the plaintiffs admit has been illegal, being contrary to ss. 17 and 18 of the MPA 

(paras. 356-357, 361, 368-387, 2124-2144). This illegal healthcare is the subject of 

this litigation. 

[4] The plaintiffs submit it is unconstitutional to prevent patients from accessing 

private medically necessary healthcare, including private surgeries, when they are 

unable to access timely care in the public system (paras. 26-27, 68-69, 73-76). They 

do not say that the introduction of duplicative private healthcare in British Columbia 

would necessarily decrease wait times in the public system (paras. 27, 2310). This is 

consistent with the expert evidence in this trial and there is in fact expert evidence 

that wait times would actually increase (paras. 2308-2349). 
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[5] The plaintiffs accept that a previous decision regarding a prohibition against 

duplicative private healthcare insurance in Québec (Chaoulli v. Quebec (Attorney 

General), 2005 SCC 35) is not binding in British Columbia but they say it is 

persuasive (paras. 27, 1395, 1496). In any event, they acknowledge that the law on 

s. 7 of the Charter has developed since Chaoulli through later decisions of the 

Supreme Court of Canada (paras. 1395, 1496). 

[6] The defendant British Columbia, Canada, the Patient Intervenors and the 

Coalition Intervenors oppose the plaintiffs’ claim (para. 28). The intervenor British 

Columbia Association of Anesthesiologists’ Society takes no position on the 

plaintiffs’ claim but emphasizes certain aspects of wait times in British Columbia that 

are consistent with the plaintiffs’ allegations (para. 28). 

[7] A claim challenging a law under s. 7 of the Charter has two stages 

(paras. 1372-1375). First, a person making a claim challenging a law under s. 7 

must establish that the impugned law deprives the person of the right to life, the right 

to liberty or the right of the security of the person (paras. 1376-1379). Second, if 

there has been a deprivation of a right under s. 7, then the person making the claim 

must also demonstrate that the deprivation is not in accordance with the principles of 

fundamental justice (paras. 1380-1384). 

[8] In this case, under the first stage of s. 7 of the Charter, in the reasons that 

follow, I find that the plaintiffs have established that unreasonable wait times engage 

the right to security of the person for some patients, including two of the individual 

plaintiffs, one of the non-party witnesses and other persons similarly situated 

(paras. 1807-1942). However, under the second stage of s. 7, I find that the plaintiffs 

have not established that the right to security of the person has been deprived 

contrary to the principles of fundamental justice (paras. 1943-2803). Accordingly, the 

plaintiffs’ claim under s. 7 is dismissed (para. 2803). 

[9] The legal and factual basis for my decision under the first stage of s. 7 of the 

Charter includes a conclusion that some patients suffering from non-urgent, 

deteriorating conditions and waiting for elective surgeries do not receive care in a 
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timely manner (paras. 1807-1886). These patients are assigned a timeframe (or 

benchmark) by their physicians as part of the triaging process within which they 

ought to have surgery to avoid an increased risk of harm (paras. 1282-1339). The 

province’s wait time data shows that there are some patients in most surgical 

categories who are waiting beyond the benchmark assigned for their condition 

because of lack of capacity in the public system (paras. 1645-1664). 

[10] Based on expert evidence, I find that for some patients waiting beyond their 

assigned benchmark for their elective surgery increases the risk of deterioration and 

reduced surgical outcomes (paras. 1665-1708). The wait is clinically significant to 

their health and wellbeing (paras. 1807-1886). I conclude that in these situations 

denying patients the ability to avoid unreasonable wait times violates their right to 

security of the person (paras. 1931-1942). 

[11] Sections 17, 18(3) and 45 of the MPA do not prohibit private healthcare 

(para. 1899). Sections 17 and 18(3) deal with billing practices by physicians. More 

specifically they prohibit some physicians and healthcare facilities, who are providing 

medically necessary services covered by the public plan, from charging user fees 

and billing MSP beyond the MSP schedule (paras. 2021-2022). Section 45 prohibits 

the sale of private health insurance to MSP beneficiaries for medically necessary 

services covered by the public plan (paras. 2032, 2081, 2568, 2696). Nevertheless, 

these provisions are intended to prevent, and in fact do prevent, the emergence of a 

duplicative private healthcare system in British Columbia by restricting the prices 

physicians can charge patients and the scope of private funding for healthcare 

(paras. 1899-1906). 

[12] The impugned provisions do not engage the right to life or the right to liberty 

under s. 7 (paras. 1748-1768). The expert evidence (including from the plaintiffs’ 

experts) is that timely and high quality care is provided to patients with urgent and 

emergent conditions where there is risk to life or limb, and there is no evidence of 

any deaths caused by waiting in British Columbia (paras. 1748-1763). Therefore, the 

right to life is not engaged (para. 1763). The liberty interest is not engaged because 
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the challenged provisions of the MPA do not deny patients the freedom to accept or 

reject medical treatment (paras. 1764-1768). 

[13] The second stage under s. 7 is to consider whether the plaintiffs have 

demonstrated that the deprivation of security of the person is contrary to the 

principles of fundamental justice (paras. 1380-1384). They are the principles against 

arbitrariness, overbreadth and gross disproportionality (paras. 1380-1384). 

[14] Weighing the totality of the evidence (including extensive expert evidence) 

I find that the impugned provisions are not arbitrary (paras. 2662-2670). The 

purpose of the impugned provisions is to preserve and ensure the sustainability of a 

universal public healthcare system that ensures access to necessary medical care is 

based on need and not on an individual’s ability to pay (paras. 1969-2044). The 

combined effect of the impugned provisions is one of supressing and discouraging 

the emergence of a parallel duplicative private healthcare system for the financing 

and provision of necessary medical services to MSP beneficiaries 

(paras. 2042-2044, 2082). 

[15] The evidence demonstrates that there are multiple connections or rational 

connections between the purpose and effect of the impugned provisions of the MPA 

(paras. 2065-2670). These include rational bases for concluding that the introduction 

of duplicative private healthcare would increase demand for public care, reduce the 

capacity of the public system to offer medical care, increase the public system’s 

costs, create perverse incentives for physicians, increase the risk of ethical lapses 

related to conflicts between the private and public practices of physicians, 

undermine political support for the public system, and exacerbate inequity in access 

to medically necessary care (paras. 2274-2670). Indeed, it would create a second 

tier of preferential healthcare where access is contingent on a person’s ability to pay. 

As a result, the impugned provisions are not contrary to the principle against 

arbitrariness (paras. 2065-2670). 

[16] As well, the expert evidence (including from the plaintiffs’ experts) is that 

duplicative private healthcare would not decrease wait times in the public system 
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and there is expert evidence that wait times would actually increase 

(paras. 2308-2349). This would cause further inequitable access to timely care. 

[17] The impugned provisions are not overbroad or grossly disproportionate 

(paras. 2671-2784). They do not capture conduct unrelated to their purpose, nor is 

their effect totally out of sync with their purpose (paras. 2671-2784). 

[18] For these reasons, I conclude the impugned provisions do not violate the s. 7 

rights of the plaintiffs or other similarly situated patients in the public system. 

[19] The plaintiffs’ s. 15 claim also fails (paras. 2804-2874). The impugned 

provisions do not confer a benefit or impose a burden that draws a discriminatory 

distinction based on an enumerated or analogous ground (paras. 2847-2859). There 

is also no evidence to suggest that the impugned provisions have a disproportionate 

adverse impact on the elderly, the very young or the disabled as alleged by the 

plaintiffs (para. 2860). I have also declined to consider the plaintiffs’ novel 

“interest-based” theory relating to s. 15 (paras. 2861-2869). 

[20] Since I have not found a breach of ss. 7 or 15 of the Charter, it is not 

necessary to consider whether the impugned provisions are justified under s. 1 of 

the Charter (para. 2875). Nevertheless, the unique nature and legal issues of this 

case make it appropriate to comment on s. 1 (para. 2876). 

[21] In the context of a complex social program such as healthcare where there is 

a need to balance conflicting interests and claims over limited resources, a high 

degree of deference is owed to the government under s. 1 (paras. 2885-2893, 2898, 

2922, 2931, 2936). Bearing this in mind, I find that the objectives of the impugned 

provisions, preserving and ensuring the sustainability of the universal public 

healthcare system and ensuring access to necessary medical services is based on 

need and not the ability to pay, are pressing and substantial (paras. 2895-2903). 

I also find that there is a rational connection between deterring the emergence of a 

competitive duplicative private healthcare system and these objectives 

(paras. 2904-2909). Finally, the evidence also supports the defendant’s claim that 
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the impugned provisions are minimally impairing and their effects are proportionate 

to their objectives (paras. 2910-2934). 

[22] Thus, even if I had found a violation of ss. 7 or 15 of the Charter, I would have 

nonetheless concluded that the impugned provisions are a reasonable limit on those 

rights and are demonstrably justified in a free and democratic society under s. 1 

(paras. 2935-2937). 

[23] The plaintiffs’ claim is dismissed (paras. 2938-2940). 

A. INTRODUCTION 

[24] The plaintiffs seek to have four provisions of the Medicare Protection Act, 

R.S.B.C. 1996, c. 286 (“MPA”) struck as being unconstitutional. They say their rights 

to life, liberty and security of the person under s. 7 of the Charter have been violated 

contrary to the principles of fundamental justice. They also claim their equality rights 

under s. 15 of the Charter have been violated. And they say that these violations 

cannot be saved under s. 1 of the Charter. 

[25] The four impugned provisions of the MPA are s. 14 (a medical practitioner 

can elect to be paid directly by patients who are later reimbursed by the public 

medical plan), ss. 17 and 18 (limits on direct or extra billing by a medical practitioner) 

and s. 45 (prohibition on private insurance for “medically required services”). 

[26] The subject matter of the plaintiffs’ claim is wait times for elective surgery in 

British Columbia. The plaintiffs submit that, given the state of wait times for care in 

the public system, patients should have the choice of accessing private care (paid 

for by them) in order to avoid wait times for medical care in the public system. The 

main objective of the plaintiffs’ claim is a duplicative private healthcare model which 

exists in other countries. This is sometimes called a dual system. The plaintiffs 

describe the inclusion of private healthcare along with public care as a “safety valve” 

that would permit some patients to avoid the harm of waiting for care. 
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[27] The plaintiffs do not claim that duplicative private healthcare would reduce 

wait times in the public system. Instead, the plaintiffs rely on ss. 7 and 15 of the 

Charter to say that when the defendant cannot guarantee timely care it cannot also 

maintain its monopoly over medical services and prevent the plaintiffs from 

accessing alternative and timely private care at their expense. They rely on a 

previous decision of the Supreme Court of Canada (Chaoulli v. Quebec (Attorney 

General), 2005 SCC 35) about a similar case in Québec but they accept that it is not 

binding in British Columbia. 

[28] The defendant, British Columbia, and Canada oppose the plaintiffs’ claim. 

The Patient Intervenors and Coalition Intervenors also oppose the plaintiffs’ claim. 

The British Columbia Anesthesiologists’ Society takes no position on the claim but 

supports the plaintiffs’ allegations regarding the state of wait times in the province. 

[29] Attached to this judgment are the following schedules: 

a) Schedule I: excerpts from the MPA - preamble, s. 1 (definitions), s. 2, 

and ss. 13-14, 16.1, 17, 18, 45 and 46; 

b) Schedule II: excerpts from the Canada Health Act - preamble, s. 2 

(definitions), and ss. 3-20; 

c) Schedule III: index of interlocutory rulings pre-trial and during trial; and 

d) Schedule IV: list of expert witnesses, their qualifications and brief 

descriptions of their evidence. 

(a) The plaintiffs’ claim 

[30] The plaintiffs’ most recent claim is the Fifth Amended Notice of Civil Claim, 

filed October 17, 2018. They claim that the impugned provisions of the MPA breach 

ss. 7 and 15 of the Charter and they say these breaches cannot be justified under 

s. 1 of the Charter. 
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(b) Response 

[31] The most recent response filed by the defendant was filed on October 26, 

2018. It opposes the plaintiffs’ claim. 

[32] In response to the s. 7 claim, the defendant says that none of the impugned 

provisions either individually or in combination have the effect of depriving the 

plaintiffs, or any one plaintiff, of their life, liberty, or security of the person. In the 

alternative, the defendant says that if such deprivation did occur, it was consistent 

with the principles of fundamental justice. 

[33] In response to the s. 15 claim, the defendant says the plaintiffs have failed to 

establish that the impugned provisions in purpose or effect draw a distinction on the 

basis of an enumerated or analogous ground, specifically age and disability. 

[34] In the alternative, the defendant says if the impugned provisions constitute a 

breach of ss. 7 or 15 of the Charter, any such breach is justified under s. 1. 

(c) Counterclaim 

[35] Counterclaims were filed in January 2013, on behalf of the defendant, the 

Minister of Health and the Medical Services Commission against the corporate 

plaintiffs, Cambie Surgeries Corporation (“Cambie Surgeries”) and the Specialist 

Referral Clinic (the “SRC”). The counterclaims sought declarations that the two 

corporate plaintiffs were acting in violation of ss. 17 and 18 of the MPA which 

prohibit extra billing and user charges when providing medically required services to 

MSP beneficiaries. The defendant also sought an injunction restraining the corporate 

plaintiffs from engaging in “Unlawful Billing” of MSP beneficiaries. 

[36] The counterclaims were discontinued on September 21, 2016. The defendant 

filed a new counterclaim on October 18, 2016, this time only seeking a declaration 

that Cambie Surgeries and the SRC had contravened ss. 17(1)(a) and (b) as well as 

s. 18(3) of the MPA. 
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[37] Ultimately, the corporate plaintiffs admitted to having violated these sections 

of the MPA. Under these circumstances the defendant advised the court during 

closing submissions that it has decided to abandon its counterclaim as the plaintiffs’ 

admission that they had contravened the MPA made it unnecessary to issue a 

declaration. 

[38] Accordingly, the defendant’s counterclaim is no longer an issue before this 

court. 

[39] The evidence and submissions in this trial ended on February 28, 2020, 

before the COVID-19 pandemic was declared. 

B. BACKGROUND 

(a) The Parties and Intervenors 

(i) Plaintiffs 

[40] The plaintiffs in this action consist of both corporate plaintiffs, Cambie 

Surgeries and the SRC, and the four individual plaintiffs. 

[41] Cambie Surgeries owns and operates the Cambie Surgery Centre, a private 

surgical clinic located in Vancouver, British Columbia. The clinic is a multi-specialty 

surgical and diagnostic facility, containing six operating rooms, recovery beds and 

overnight stay rooms. The clinic is equipped and accredited to standards that are 

equivalent to those of a major public hospital in British Columbia. Operations, 

diagnoses, and treatments are performed by physicians who are independent 

professionals and not employees of Cambie Surgeries. The patients pay Cambie 

Surgeries which then pays the physicians. There is some history of patients paying 

for services and MSP being billed for the same services. This is discussed below. 

[42] The SRC owns and operates a medical clinic located in Vancouver, British 

Columbia. It provides expedited assessments and consultations. It also arranges for 

diagnostic testing ordered by specialists and provides patients with access to 

Cambie Surgeries if they choose to pursue surgery. If a patient undergoes surgery at 

the Cambie Surgeries’ clinic, the SRC performs the billing function for Cambie 
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Surgeries in relation to the surgery, pursuant to an agreement between the SRC and 

Cambie Surgeries. 

[43] There are four individual plaintiffs in this action. They are Chris Chiavatti, 

Mandy Martens, Krystiana Corrado, and Walid Khalfallah. Walid Khalfallah was 

represented by his litigation guardian and mother Debbie Waitkus. Ms. Erma Krahn 

was originally a plaintiff in this action, but she unfortunately died on April 15, 2014 

(unrelated to waiting for any medical treatment). The individual plaintiffs gave 

evidence regarding their personal experiences in the public healthcare system as 

discussed in detail below. Ms. Krahn’s evidence was tendered by way of affidavit. 

There are also comprehensive agreed statements of fact for the individual plaintiffs 

as discussed below. 

(ii) Defendant 

[44] The defendant is the chief law officer of the Crown. By agreement, the 

Attorney General stands in place of and acts for the Medical Services Commission 

(the “MSC”) and the Minister of Health Services of British Columbia (“Minister of 

Health”), who were initially named as defendants. Originally, the defendant was also 

plaintiff by counterclaim seeking a declaration that Cambie Surgeries and the SRC 

(defendants in the counterclaim) had breached certain provisions of the MPA. 

However, as noted above, the defendant ultimately withdrew its counterclaim. 

(iii) The Attorney General of Canada 

[45] Pursuant to the Constitutional Question Act, R.S.B.C. 1996, c. 68, the 

Attorney General of Canada appeared and is a party to these proceedings. 

(iv) Patient Intervenors, Coalition Intervenors and British Columbia 
Anesthesiologists’ Society 

[46] The Patient Intervenors oppose the plaintiffs’ claim. They describe 

themselves as “ordinary British Columbians” who claim to have experienced harm 

while being treated by physicians engaging in dual practice and extra billing. There 

are four Patient Intervenors: Mariël Schooff, Daphne Lang, Joyce Hamer, and Myrna 
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Allison. Ms. Carol Welch was originally a Patient Intervenor in this action, but she 

unfortunately died in September 2012 (unrelated to waiting for any treatment). Only 

Mariël Schooff gave evidence at trial. Myrna Allison did not testify in court but 

provided an affidavit. There were also agreed statements of facts for the Patient 

Intervenors. 

[47] The Coalition Intervenors also oppose the plaintiffs’ claim. They represent 

four individuals and two organizations. The four individuals are two patients and two 

physicians. The two patients are Mr. Glyn Townson and Mr. Thomas McGregor. The 

two physicians are Dr. Duncan Etches and Dr. Robert Woollard. The two 

organizations that the Coalition Intervenors represent are the Canadian Doctors for 

Medicare and the British Columbia Friends of Medicare Society. 

[48] Mr. Glyn Townson experiences many concurrent health problems and is a 

frequent user of the public healthcare system. Mr. Thomas McGregor suffers from 

limb-girdle muscular dystrophy and is accordingly also a frequent user of the public 

healthcare system. Both Mr. Townson and Mr. McGregor have low annual incomes 

($20,000 and $15,000 respectively) and rely on the public healthcare system to 

cover the cost of their medical needs. 

[49] Dr. Duncan Etches is a practising physician and clinical professor in the 

Department of Family Practice in the Faculty of Medicine at the University of British 

Columbia. He is also the medical director of South Granville Park Lodge, Dogwood 

Lodge and False Creek Residence, the chair of the board of Chalmers Lodge, and 

the District 3 representative for the College of Physicians and Surgeons. 

[50] Dr. Robert Woollard has practised medicine in British Columbia for over 

40 years and has been involved in teaching medicine since 1974. He is currently a 

tenured, full professor at the Faculty of Medicine at the University of British 

Columbia. Dr. Woollard is the Vice-Chair of Canadian Doctors for Medicare, one of 

the organizations the Coalition Intervenors represent. 
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[51] Canadian Doctors for Medicare represents doctors across Canada committed 

to preserving, strengthening, and improving Canada’s universal and publicly funded 

healthcare system. 

[52] The British Columbia Friends of Medicare Society, which is also known as the 

BC Health Coalition, is a network of organizations and individuals from across British 

Columbia who claim to be dedicated to the preservation and improvement of 

medicare. The organization was founded in 1995 and encompasses more than 

50 member organizations representing various people including seniors, women, 

people with disabilities, anti-poverty activists, healthcare providers, and patients. The 

Coalition Intervenors claim to advocate for all British Columbians, including their own 

clients, who rely on the public healthcare system. 

[53] The British Columbia Anesthesiologists’ Society (“BCAS”) is a voluntary 

association representing anesthesiologists in British Columbia. It is also a provincial 

division of the Canadian Anesthesiologists Society. 

(b) Voluminous litigation 

[54] The trial in this case trial took 194 days, during which 590 exhibits were 

admitted into the record. The lay evidence in this trial includes oral testimony, 

affidavits and medical records of 17 patients, 36 physicians (some of whom acted as 

treating physicians for some of the patient plaintiffs, witnesses or intervenors), 17 

health authorities’ or ministerial agents and directors, and five other lay witnesses 

who gave evidence on matters relating to the administration of healthcare in British 

Columbia. 

[55] The parties have tendered the evidence of 75 lay witnesses. In some cases, 

dozens of documents were also appended to the affidavits of lay witnesses, overall 

adding to the record hundreds of documents as well. 

[56] There were also a total of 40 expert reports and most of the experts were 

cross-examined in court. The plaintiffs tendered 19 expert reports, the defendant 

tendered 17, Canada and the Coalition Intervenors tendered two each. In some 
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cases the same expert authored multiple reports. The evidence of the experts 

broadly relates to medical issues about waiting for necessary medical care, health 

policy or health economics. 

[57] Thousands of documents were also tendered directly and not through any 

particular witness. This was primarily done by way of two books of documents. The 

first is the “Prima Facie Facts” documents which were tendered pursuant to an 

agreement between the plaintiffs and the defendant. In the agreement this 

compendium of documents was described as “written statements prepared by the 

Defendants” relating to the operation of the Ministry of Health, regional health 

authorities, provincial health services, MRI and CT services, and medical, nursing 

and medical imaging technologist education. The parties agreed that the documents 

were admissible “for the prima facie truth of their contents”. However, each party 

was free to dispute or contradict all or part of any statement. Further, the agreement 

stated that it was not to be construed as an admission by the plaintiffs of any facts 

set out in the defendant’s statements. In total the Prima Facie Facts compendium 

includes 118 documents, totalling over 3,600 pages. 

[58] The second source of documents tendered not through witnesses, is found in 

the several iterations of the “Common Books of Documents.” Initially the plaintiffs 

and defendant agreed to a joint Common Book which was tendered at the outset of 

trial in September 2016. This included general government and quasi-government 

studies and reports about public and private healthcare systems as well as 

documents specific to the provision and funding of healthcare in British Columbia. 

Overall, 217 documents were included in this initial Common Book, totaling 9,606 

pages. Some of the documents were tendered for the truth of their contents, while 

others only as proof of their authenticity. In any event, the parties were always free 

to raise arguments regarding what weight if any should be given to any particular 

document. 

[59] Subsequently, the parties wished to supplement the Common Book and add 

new documents. In some instances disputes arose regarding what documents could 
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be added to the Common Book and if so for what purpose (see plaintiffs’ Brandeis 

Brief applications, 2017 BCSC 860 and 2019 BCSC 212). Ultimately, the plaintiffs, 

the defendant and Canada each supplemented the initial joint Common Book with 

their own compendium in 2019. The plaintiffs tendered a “Supplemental Common 

Book of Documents,” containing 170 new documents, totaling over 4,600 pages. The 

defendant introduced a Supplemental Common Book with 79 new documents, 

totaling more than 2,600 pages. Canada presented a Supplemental Common Book 

which includes 124 documents totaling nearly 900 pages. Thus, in total, more than 

17,500 pages and 590 documents were tendered through the Common Books. 

[60] The types of documents contained in these compendiums include medical 

records, documents of the Ministry of Health (including data from the Surgical 

Patient Registry, discussed below), Health Canada documents, documents from the 

health authorities, Canadian Institute for Health Information and Canadian Institutes 

of Health Research reports, OECD and WHO documents, academic publications 

and reports published by non-governmental organizations. In addition to all of this 

there were more voluminous materials that were part of the submissions related to 

the more than 50 rulings I made during the trial. 

[61] The plaintiffs have consistently taken an expansive approach to the evidence. 

Early on in the trial counsel for the plaintiffs submitted that “anything and everything 

that sheds light on the issues in this case should be considered by the court ...” 

Further, “anything that touches upon our public healthcare system, its operation and 

the effects on it of a parallel private supplementary system is something that should 

be before the court. And it’s open to the court. The court can sift through that. It 

knows what is helpful, not helpful, relevant, credible.” The plaintiffs also stated that 

the Supreme Court of Canada will not be concerned about the manner in which a 

document is tendered and whether an exhibit is tendered as evidence or for 

identification purposes only. Therefore, I should not be concerned with these 

procedural and evidentiary issues. 
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[62] I have disagreed with some of the specific objections of the defendant to the 

plaintiffs’ evidence and I have agreed with some. However, overall, I have 

consistently rejected the plaintiffs’ expansive approach to the scope of admissible 

evidence in a Charter claim. I have generally concluded that the ordinary rules of 

evidence, including the rules against hearsay and opinion evidence apply. I have set 

out elsewhere an excerpt from a 2016 ruling where I concluded that some latitude is 

appropriate to the admissibility of legislative facts in constitutional litigation, but the 

evidentiary record must still be manageable using the usual techniques available to 

the courts (2016 BCSC 1390 at para. 41). 

[63] In another ruling I concluded that legislative fact evidence that may be 

dispositive of an issue must be subject to cross-examination and cannot simply be 

admitted on the basis of judicial notice as part of a Brandeis Brief (2017 BCSC 860 

at paras. 56, 68). I also disagreed with the plaintiffs that 45 complaint letters 

(containing hearsay and opinions) sent to the defendant could be admitted for their 

truth (2016 BCSC 2377). 

[64] There have been disputes between the parties on almost every aspect of the 

evidence including the admissibility and proper use of documents, the issue of 

proving medical causation, the scope of expert evidence and qualifications of 

experts, and the use of statistical data. In addition, there were disputes about 

whether reports and studies issued by governments and non-governmental bodies 

could be tendered by way of compendiums of documents rather than through 

witnesses. 

[65] These evidentiary disputes persisted throughout the trial and they also make 

up a significant portion of the parties’ closing arguments. For example, in their final 

argument the plaintiffs rely on statements I previously ruled inadmissible and they 

rely on the opinions of witnesses who I ruled were not qualified to give those 

opinions. They also rely on the lay evidence of physicians who they did not certify as 

experts in court for opinions about the harm from waiting for medical care. I had 

previously ruled that physicians could testify about their observations of their 
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patients while waiting for healthcare, but health consequences of wait times must be 

proven through admissible expert opinion evidence (2016 BCSC 1896). For reasons 

that are unclear, the plaintiffs have chosen not to tender any expert evidence with 

respect to the alleged harm suffered by any of the individual patients who gave 

evidence at trial (despite being given considerable latitude in filing late expert 

reports). 

(c) Procedural history 

[66] The plaintiffs commenced these proceedings in January 2009. The most 

recent Notice of Civil Claim (“Fifth Amended Notice of Civil Claim”) was filed on 

October 17, 2018 and the most recent Response (“Response to the Fifth Amended 

Civil Claim”) was filed on October 26, 2018. 

[67] A chronological description of the course of this litigation is contained in 

Schedule III, including citations for all of the evidentiary rulings. I provide here some 

more detail. As will be seen the plaintiffs’ claim has undergone a number of changes 

since it was commenced. 

(i) The pleadings 

[68] In the Fifth Amended Notice of Civil Clam the plaintiffs set out the factual 

basis of their claim. This includes: the specific circumstances of the individual patient 

plaintiffs and corporate plaintiffs and the state of wait times for public healthcare 

services. It also sets out the alleged effects of the impugned provisions (ss. 14, 17, 

18 and 45 of the MPA) on patients who cannot obtain medical services through the 

public system in a timely manner. In Part 3 of the claim, under the heading “Legal 

Basis,” the plaintiffs set out the legal basis for what they allege is the breach of ss. 7 

and 15 of the Canadian Charter. 

[69] Under the section entitled “Relief Sought” in their claim, the plaintiffs seek: 

98. A declaration that sections 14, 17, 18 and 45 of the Act, to the extent 
that those provisions are designed and have the effect of preventing or 
severely limiting the development and availability of private health care to 
ordinary British Columbians, particularly when the public health system 



Cambie Surgeries Corporation v. British Columbia (Attorney General) Page 29 

cannot guarantee reasonable health care within a reasonable time, is 
contrary to section 7 and section 15 of the Charter and is not demonstrably 
justified under section 1. 

99. An order pursuant to section 52(1) of the Constitution Act, 1982 that 
sections 14, 17, 18 and 45 of the Act are of no force and effect to the extent 
of the Charter violation. 

100. Alternatively, a declaration pursuant to section 52(1) of the 
Constitution Act, 1982 that sections 14, 17, 18 and 45 of the Act are 
inconsistent with section 7 and section 15 of the Charter and are therefore of 
no force and effect to the extent of the inconsistency, with a suspension of 
the declaration on the condition that the Province amend the Act to bring it 
into compliance with the Charter within six months. 

101. Costs; and; 

102. Such further and other relief as this Court may deem just. 

[70] The defendant filed its Response to the Fifth Amended Civil Claim on 

October 26, 2018. The defendant challenges the plaintiffs’ description of the state of 

wait times for public healthcare in the province and the alleged harm suffered by 

patients as a result. Furthermore, the defendant denies that the impugned provisions 

infringe the plaintiffs’ rights under ss. 7 and 15 of the Charter. The defendant further 

argues that even if such an infringement is found the impugned provisions constitute 

a reasonable limit prescribed by law that is demonstrably justified in a free and 

democratic society. 

[71] The Notice of Constitutional Question in this case was filed on October 8, 

2009, and an amended version was filed on July 12, 2016. It reads: 

1. Do sections 14, 17, 18 and 45 of the Medicare Protection Act, RSBC 
1996, c 286 infringe the rights to life, liberty and security of the person 
guaranteed by section 7 of the Charter of Rights and Freedoms? 

2. Do sections 14, 17, 18 and 45 of the Medicare Protection Act, RSBC 
1996, c 286 infringe the equality rights guaranteed by section 15 of 
the Charter of Rights and Freedoms? 

3. If so, are these infringements a reasonable limit prescribed by law as 
can be demonstrabl[y] justified in a free and democratic society under 
section 1 of the Canadian Charter of Rights and Freedoms? 
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(ii) Development of the plaintiffs’ claim 

[72] During the course of this trial the plaintiffs have clarified the scope of their 

claim and reframed the factual foundation of their claim. 

[73] As above, the plaintiffs submit that it is a violation of s. 7 to prohibit patients 

enrolled in British Columbia’s public health plan from accessing private “diagnostic 

and surgical services” when they are unable to access those services in a timely 

fashion in the public system. As a result, they suffer prolonged pain and disability, 

serious psychological harm or deterioration and irreparable harm. 

[74] In other words, the plaintiffs claim that in light of lengthy wait times in the 

public system, it is a violation of their s. 7 rights to life, liberty and security of the 

person to prohibit the private financing and private delivery of medically necessary 

services outside the public system. Further, according to the plaintiffs, the impugned 

provisions of the MPA prohibit duplicative private healthcare and deprive s. 7 rights 

of patients in a manner that is inconsistent with the principles of fundamental justice. 

[75] Under s. 15 of the Charter, the plaintiffs claim that a breach of their equality 

rights arises because persons who suffer workplace injuries are exempted from the 

impugned provisions and they can legally access timely private surgical care through 

WorkSafeBC. Since young, elderly and disabled persons are disproportionately 

unable to work, they are therefore disproportionately excluded from accessing care 

in private surgical clinics because they are not entitled to WorkSafeBC benefits. In 

that way, according to the plaintiffs, the impugned provisions impose differential and 

discriminatory treatment on the basis of age and disability in a manner contrary to 

s. 15. 

[76] The plaintiffs say that their claim is not concerned with reducing wait times in 

the public system, nor with increasing funding for the public system. They also 

submit that they are not claiming a constitutional right to timely healthcare in the 

public system. Rather, the plaintiffs maintain it is unconstitutional to deny patients 

“the option of obtaining private diagnostic and surgical services … in the face of the 

lengthy waits for medical services in the public system.” Thus, the plaintiffs in this 
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case argue it is a breach of s. 7 of the Charter to deny access to timely care in the 

private system, while failing to provide such care in the public system. On the 

plaintiffs’ view, unless timely care is available to all patients within the public system, 

patients should have the choice of obtaining private care at their own expense or by 

using private insurance. 

[77] An issue arises about the scope of the medical care that is described in the 

plaintiffs’ claim. In their Fifth Amended Notice of Civil Claim, they challenge the 

constitutionality of the impugned provisions with respect to the private funding and 

the private delivery of all medical services insured under MSP. In setting out the 

legal basis for their claim, the plaintiffs’ state that the impugned provisions constitute 

an unconstitutional deprivation of s. 7 because the public system cannot provide 

“reasonable health care within a reasonable time.” 

[78] In the relief sought in their claim, the plaintiffs seek a declaration that the 

impugned provisions are unconstitutional to the extent they “have the effect of 

preventing or severely limiting the development and availability of private health 

care.” Indeed, throughout their pleadings, the plaintiffs refer to the provisions as 

prohibiting “private care” and “private healthcare.” On the face of the pleadings the 

plaintiffs’ claim appears to be directed at the provision of all medically necessary 

services covered under MSP. 

[79] The plaintiffs depart from this broad focus on all medically necessary services 

in their pleadings when discussing wait times. In the wait times section of their claim, 

they focus on waits for “diagnostic services and surgical treatment.” This suggests a 

narrower scope to the plaintiffs’ claim than in the rest of the pleadings, albeit one 

that is still much wider than in later presentations of their claim (as will be seen). 

However, this reference to diagnostic and surgical services, brief as it is, does not 

alter the overall impression from the pleadings that the plaintiffs challenge the 

restrictions in the impugned provisions on the private delivery of all healthcare 

services insured under MSP. Indeed, the relief they seek is much broader and not 

limited to diagnostic and surgical care. 
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[80] On Day 169 of the trial, however, the plaintiffs presented a narrower version 

of their claim. On that day, the plaintiffs stated that their pleadings had always limited 

their claim to scheduled surgeries, primarily those day surgeries that can otherwise 

be provided in private clinics. They acknowledged that while their pleadings 

expressly referred to all healthcare services, it was clear from the context of their 

pleadings that scheduled surgeries were the “circumstances” where wait times were 

unreasonable and therefore, limits on the private funding and delivery of these 

medical services are unconstitutional. 

[81] I do not agree that the pleadings imply a focus on scheduled or day surgeries 

alone, as the plaintiffs suggest. Indeed, as noted above, the discussion of wait times 

in the pleadings refers generally to both diagnostic and surgical services. Contrary to 

the plaintiffs’ suggestion, the “circumstances” referred to in the pleadings are not 

limited to elective surgeries performed in private clinics. Thus, in my view, on Day 

169 of this trial, the plaintiffs effectively narrowed their claim to elective day surgeries 

performed at private clinics. 

[82] Then, on Day 183, during closing submissions, the plaintiffs stated that their 

claim concerned diagnostic and surgical services (not just scheduled surgeries). 

This position appears to be more consistent with the framing of their claim in the wait 

time section of their pleadings. The plaintiffs went on to specify that, for instance, 

their claim does not concern services of family physicians. Despite that being 

narrower than in the pleadings, this expands the scope suggested on Day 169 

because it challenges restrictions on the private delivery of all surgical services and 

not just scheduled day surgeries. 

[83] With respect to the reference to diagnostic services in the plaintiffs’ pleadings, 

this must be interpreted in the context of the specific statutory provisions they 

challenge. The impugned provisions do not prohibit the private delivery of diagnostic 

imaging services provided in stand-alone diagnostic facilities, like MRIs. There is 

considerable evidence of the private and legal provision of diagnostic services. The 

plaintiffs’ claim about diagnostic services is not clear. As I understand it, surgical 
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services with a diagnostic function, like colonoscopies, are captured in the impugned 

provisions but diagnostic imaging is not (2018 BCSC 1141 at para. 50). 

[84] In 2018, during this trial, the Government of British Columbia announced it 

would proclaim into force s. 18.1 of the MPA, which would prohibit private diagnostic 

services (it had been passed in the Legislature by a previous government but not 

proclaimed). The plaintiffs then brought an application to amend their pleadings to 

include s. 18.1 in their constitutional challenge. As addressed below, I denied the 

plaintiffs’ application to expand their claim to challenge s. 18.1 and include all 

diagnostic services (2018 BCSC 1141). Thus, the reference to “diagnostic services” 

in the plaintiffs’ claim refers only to those surgical services with a diagnostic function 

that are available at private surgical clinics, like colonoscopies, which the impugned 

provisions capture. 

[85] Another shift in the plaintiffs’ position over the course of trial related to the 

evidentiary foundation of their claim. Initially their position was that other countries 

demonstrate that private and public healthcare systems co-exist very well. In their 

claim they rely on the co-existence of private and public healthcare systems in other 

countries. As well, they tendered evidence from a number of experts to explain the 

experiences in other countries (discussed below). Significant time was taken in the 

trial admitting documents related to other countries and the Common Books of 

Documents also contain many documents on the experiences of other jurisdictions. 

The final submissions of the plaintiffs, the defendant and Canada went into 

considerable detail about the funding and provision of healthcare in other countries. 

[86] However, in their reply, during closing submissions, the plaintiffs submitted 

that the expert evidence of all parties, which relied primarily on the experiences in 

other countries, was, “theoretical, speculative and hypothetical.” This is because, 

according to the plaintiffs, the experiences of other countries do not indicate what 

would be the likely effects of duplicative private healthcare in British Columbia. In an 

exchange with the court, the plaintiffs acknowledged that this comment applies to 

their own expert evidence which is primarily based on literature relating to the 
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experiences of other jurisdictions. I later set out in detail the evidence about 

duplicative private healthcare in other countries. 

[87] At that point the plaintiffs emphasized British Columbia’s experience with 

private care over the past 20 years (not the experiences of other countries) as the 

“best evidence” about the likely impact duplicative private healthcare would have on 

the public healthcare system in British Columbia. It is this evidence about the 

previous 20 years, they suggest, that demonstrates no harm to the public system 

would arise from allowing duplicative private healthcare. I discuss below, under the 

principles of fundamental justice section of this judgment, the significance of this 

20-year period of private practice, including that it was contrary to the MPA. 

[88] The plaintiffs’ current emphasis on the experiences of private clinics in British 

Columbia during the last 20 years appears to reframe the foundation of their claim 

as suggested by their pleadings, the evidentiary record they built at trial and the 

arguments they made earlier in their closing submissions. 

[89] The above changes or clarifications in the plaintiffs’ position are noted (as is 

the fact that no application has been made to amend the plaintiffs’ pleadings). 

However, I conclude that ultimately the plaintiffs are bound by their pleadings as 

reflected in the Fifth Amended Notice of Civil Claim, filed October 17, 2018. Applying 

the principle that pleadings ought to be interpreted generously, I nonetheless accept 

that the plaintiffs’ claim is limited to surgical services and diagnostic services that are 

otherwise available in private surgical clinics. 

[90] On the basis of the pleadings and the evidence I conclude that 

cross-jurisdictional comparisons are at issue. I discuss them and what use can be 

made of them below, under the principles of fundamental justice section of this 

judgment. 

[91] I note one final development in the plaintiffs’ case. In pleading their s. 7 claim, 

the plaintiffs alleged that the impugned provisions were not in accordance with the 

principle of fundamental justice against vagueness. However, the plaintiffs did not 
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pursue this claim at trial. In their closing submissions, the plaintiffs submit that the 

impugned provisions offend three principles of fundamental justice against 

arbitrariness, overbreadth and gross disproportionality. There is no mention of the 

principle against vagueness. I conclude that the plaintiffs effectively abandoned their 

claim that the impugned provisions offend the principle against vagueness and 

therefore I find it unnecessary to address this aspect of their claim in the reasons for 

judgment. 

(iii) The trial 

[92] There is a complicated history to this litigation, including litigation that 

pre-dates the subject claim. I set out some of it here. Schedule III records a number 

of the details in a chronological format, in particular a very brief description of the 

numerous interlocutory and evidentiary rulings. 

[93] In May 2007, the MSC wrote to the corporate plaintiffs and indicated concerns 

regarding extra billing of patients contrary to ss. 17 and 18 of the MPA. In 

September 2008, the MSC informed the corporate plaintiffs of its intention to conduct 

an audit of their records and to employ its investigation powers under the MPA. 

[94] In December 2008, a petition (the “Petition”) was commenced by Mariël 

Schooff, Daphne Lang, Joyce Hamer, Myrna Allison, and Carol Welch (currently, the 

Patient Intervenors; Ms. Welch passed away in 2012). Ultimately, the respondents 

were the MSC, Cambie Surgeries, the SRC, and False Creek Surgical Centre Inc. 

The Petition challenged the legality of the three private clinics’ operations and billing 

practices, namely the charging of extra billing and user charges beyond what is 

permitted under the MPA. The petitioners sought, among other things, a declaration 

that the MSC was not acting in accordance with its obligations under the MPA to 

enforce the Act against the private clinics. 

[95] In January 2009, in a separate action, Cambie Surgeries, and five other 

corporate plaintiffs, filed a Writ of Summons against the MSC, the Minister of Health 

and the defendant. The plaintiffs claimed that ss. 14, 17, 18, and 45 of the MPA 

violated the plaintiffs’ rights under ss. 7 and 15 of the Charter (the “Constitutional 
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Action”). A statement of defence was filed in February 2009. A Notice of 

Constitutional Question was served by the plaintiffs on the Attorneys General of 

British Columbia and on Canada in August 2009. The Attorney General of Canada 

became a party pursuant to s. 8(7) of the Constitutional Question Act, R.S.B.C. 

1996, c. 68. 

[96] In June 2010, Notices of Discontinuance were filed by five of the corporate 

plaintiffs with the result that Cambie Surgeries remained the sole corporate plaintiff. 

In September 2012 and January 2013 the current individual plaintiffs and the SRC 

were added. 

[97] In February 2009, a counterclaim in the Constitutional Action was filed by the 

Minister of Health and the MSC against Cambie Surgeries and the SRC, who 

became defendants by counterclaim. Amended counterclaims were filed on 

January 11, 2013 and May 6, 2015. The trial was originally scheduled to start in 

September 2014 but it was adjourned by consent as a result of new disclosure of 

documents by the defendant. 

[98] This trial commenced on September 6, 2016. 

[99] Shortly after the commencement of the trial, and following an agreement 

between the parties, the defendant discontinued its amended counterclaim on 

September 21, 2016 and filed a new counterclaim on October 18, 2016. The 

defendant later abandoned this second counterclaim during closing submissions in 

November 2019. The reason was that the counterclaim sought a declaration that the 

plaintiffs had contravened of ss. 17 and 18 of the MPA and the plaintiffs had 

conceded as much. 

[100] At the same time the defendant amended its counterclaim, the parties also 

reached an agreement that the defendant would stand in place of the MSC and the 

Minister of Health as the sole defendant in the action. Accordingly a Notice of 

Discontinuance of the proceeding against the MSC and Minister of Health was filed 

by the plaintiffs on September 21, 2016. 
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[101] The Coalition Intervenors and the Patient Intervenors were added to the 

Constitutional Action by orders dated November 20, 2009 and July 2, 2010, 

respectively. 

[102] The following previous judgments and orders are also part of the pre-trial 

history of this litigation: 

a) Under the Petition, on November 20, 2009, Madam Justice L. Smith 

ordered that the constitutional issues ought to be decided in the 

Constitutional Action rather than the Petition and she stayed the 

Petition (Schooff v. Medical Services Commission, 2009 BCSC 1596). 

She also granted an injunction to permit the defendant MSC to conduct 

an audit of Cambie Surgeries and the SRC as of March 1, 2010. 

b) On September 9, 2010 the Court of Appeal allowed appeals by 

Cambie Surgeries and the SRC and set aside the above injunction 

(2010 BCCA 396), but without prejudice to the right of the MSC to 

apply for a warrant under the MPA. Cambie Surgeries then consented 

to an audit which was completed in 2012. On the basis of the audit, the 

MSC sought confirmation from Cambie Surgeries that it would cease 

violations of the MPA. When that confirmation was not given, the MSC 

applied for an interim injunction. It subsequently agreed to defer its 

application to facilitate a timely trial. 

c) On November 20, 2009 Justice L. Smith also granted intervenor status 

in the Constitutional Action to the Coalition Intervenors (2009 BCSC 

1596). On July 2, 2010 she added five more individual intervenors, the 

Patient Intervenors who were previously the petitioners in the Petition 

(2010 BCSC 927). On October 15, 2012 Chief Justice Bauman 

(C.J.S.C., as he then was), granted intervenor status to the British 

Columbia Anesthesiologists’ Society (“BCAS”) (2012 BCSC 1511). 
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d) By order of January 10, 2013 Bauman C.J.S.C. varied the rights of all 

intervenors and ordered that the intervenors: 

i. will receive copies of all pleadings, submissions and lists of 
documents exchanged or produced by the parties; 

ii. may apply for access to specific documents from the list of 
documents exchanged or produced by the parties; 

iii. may apply to participate in any cross-examination on affidavits; 

iv. may submit evidence at the hearing of this action in a form and 
with such limits as are determined by the Court; 

v. may submit legal argument at the hearing of this Action in a 
form and with such limits as are determined by the Court; 

vi. may apply to participate in examinations for discovery. 

[103] A number of orders were made with respect to the disclosure of documents 

and other procedural matters in the Constitutional Action (see 2013 BCSC 2066 and 

2014 BCSC 361; see also Associate Chief Justice Cullen’s oral ruling given on 

May 21, 2014 in the defendant’s application for disclosure and discovery). It is not 

necessary to go into the specifics of each of these decisions here. 

[104] Later in June 2014, Cullen A.C.J. made further amendments to the role and 

rights of the intervenors in this action (2014 BCSC 1028). In that ruling he ordered 

that BCAS’s application to adduce evidence be adjourned but admitted some of the 

Coalition Intervenors’ expert reports. A.C.J. Cullen also limited the Patient 

Intervenors’ evidence to affidavits and 12 witnesses. 

[105] On November 25, 2015, Cullen A.C.J. ordered an interim stay of ss. 14, 17, 

18, and 45 of the MPA, the provisions challenged by the plaintiffs on constitutional 

grounds (2015 BCSC 2169). The legal basis of the stay was the court’s inherent 

jurisdiction and the need to prevent the “clogging or obstruction of the stream of 

justice” (at para. 144). The specific concern was that the enforcement duties of the 

MSC had become entangled with this litigation, in particular through discovery 

hearings. The stay restrained the audit by the MSC of the corporate plaintiffs on an 

interim basis but future enforcement actions were not foreclosed (at para. 150). 
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[106] In very broad terms the result of the above is that the Petition has been 

stayed and the Constitutional Action and counterclaim have proceeded. As Justice 

L. Smith stated, this litigation is the best way to determine the issues under the 

Charter (2009 BCSC 1596 at para. 37). 

[107] In anticipation of trial, the standing of the corporate plaintiffs in this action was 

confirmed in a decision I gave in July 2016 (2016 BCSC 1292). There is 

disagreement between the parties with respect to the correct interpretation of that 

decision and the nature and scope of the corporate plaintiffs’ standing. I address this 

issue separately below. 

[108] Later that same month I ordered that portions of Dr. Roland Orfaly’s affidavit 

(representing the BCAS intervenor) be struck on a number of grounds including 

relevance (2016 BCSC 1390). In that ruling I also provided general guidelines as to 

the manner in which evidence will be admitted in this trial. Due to the many 

procedural and evidentiary disputes that have arisen in the course of this trial, and 

which I discuss later, I find it useful to include the following excerpt from that 

decision: 

[37] The BCAS and the plaintiffs rely on the approach taken by Bauman 
C.J.S.C., as he then was, in the Polygamy Reference for their submission 
that there should be a greater scope for the admissibility of evidence in 
constitutional cases. 

[38] That case involved a reference whereby the Lieutenant Governor in 
Council referred questions to the court with respect to the constitutionality of 
s. 293 of the Criminal Code, R.S.C. 1985, c. C-46. The Chief Justice took an 
“expansive approach to admissibility” and he admitted all evidence tendered 
(at paras. 59, 46). He also noted the “novelty” of the proceeding (at para. 45) 
and that there was a danger of a “factual vacuum” in a reference case 
because, among other reasons, there were “no parties in the usual sense” (at 
para. 52). Since there are no immediate parties in a constitutional reference, 
there were no adjudicative facts, and there was “no specific ‘who’ that did 
‘what, where, when, how and with what motive or intent’” (at para. 61). 

[39] The subject case is not a reference but adversarial litigation involving 
informed and resourced parties, as well as intervenors. There are critical and 
controversial adjudicative facts to be determined with respect to the system of 
health care in British Columbia, wait lists in particular. That is the who, what, 
where, when, how, and motive of the MPA. I conclude that the expansive 
approach to the admissibility of evidence in the Polygamy Reference decision 
has little application to the adjudicative facts here. 
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[40] I do accept from that judgment that some latitude to the admissibility 
of legislative facts is appropriate, as was discussed in Danson v. Ontario 
(Attorney General), [1990] 2 S.C.R. 1086 and by Professor Hogg. As noted 
above, it seems to me that this latitude can apply most appropriately to issues 
of hearsay with respect to legislative facts and some of the paragraphs 
discussed below are examples. Opinion evidence is less amenable to this 
latitude because it is, of course, opinion and there can be both informed and 
other kinds of opinions. With respect to relevance, where (as here) there is 
extensive evidence expected from adversarial parties, a structure is needed 
to give shape to the evidence. That is the role of the pleadings and I see no 
reason to expand that structure with a broader scope of evidence, especially 
for an intervenor. 

[41] Overall, I conclude that a full and inclusive record is appropriate in 
constitutional litigation such as this with some latitude given to the 
admissibility of legislative facts, particularly with respect to hearsay. At the 
same time, this is not a constitutional reference or a royal commission and 
the record must be manageable as determined by the traditional techniques 
available to courts. These include limitations on opinion evidence, focus on 
relevance and the application of the restrictions, exceptions and principles 
applicable to hearsay (in particular for adjudicative facts). 

[109] The plaintiffs filed their trial brief on August 2, 2016. The defendant and 

Canada filed their respective trial briefs on August 5, 2016. The action was then 

certified for trial on August 17, 2016. 

[110] At the opening of trial, I rejected an application brought by Pacific Newspaper 

Group to set up a daily live feed of the trial, due to privacy issues relating to records 

of patients, among other reasons (2016 BCSC 1686). The application was also 

made without notice and on the first day of trial and allowing it would have required 

standing down the trial. 

[111] As above, the trial commenced on September 6, 2016. Following opening 

statements the plaintiffs commenced their case and evidentiary disputes 

immediately arose. Many of these disputes involved questions of admissibility of 

expert evidence such as the qualification of experts, late filing of expert reports and 

issues of format and proper notice. In other disputes the parties raised issues 

relating to the admissibility of documentary evidence. Overall since commencement 

of the trial I have issued over 50 evidentiary rulings. It is not necessary to mention 

them all here. They (and decisions from the Court of Appeal) are listed in 

Schedule III, including their citations. 
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[112] In order to provide a more complete background of how this trial unfolded, 

I will briefly discuss some of the more significant evidentiary disputes and rulings in 

this litigation. Generally, the evidentiary disputes between the parties during the 

plaintiffs’ case related to the admissibility of expert evidence or the admissibility of 

documentary evidence not tendered through witnesses for different purposes. 

(iv) Expert evidence 

[113] The expert evidence in this case is discussed below and, as will be seen, all 

parties and intervenors have treated it as a very important component of the 

evidence. Reports of 40 experts were tendered, and all experts were 

cross-examined. A number of additional expert reports were originally tendered but 

ultimately withdrawn by the parties. 

[114] Soon after the trial commenced and in anticipation of the plaintiffs’ first 

witnesses, disputes arose about the proper form of expert reports and the scope of 

expert evidence. For example, during the evidence of Professor Michael Bliss, an 

expert for the plaintiffs, the defendant objected to the plaintiffs tendering into 

evidence articles and reports cited in his expert report. In deciding that matter 

I reviewed the rules relating to expert evidence, namely Rule 11-7(5) and 11-7(6) of 

the Supreme Court Civil Rules, B.C. Reg. 168/2009, as well as the relevant case 

law. I concluded that portions of papers or studies relied upon and cited by an expert 

may be read into the record during the expert’s examination (assuming it is done 

consistently with the usual constraints on the direct evidence of experts). However, 

the entire document that is cited in the report cannot form part of the expert’s 

evidence. The expert taking the stand may adopt or reject the cited work put to him 

or her and the document will be marked for identification purposes only (2016 BCSC 

1739). 

[115] Another class of disputes concerned the permissible scope of expert 

evidence, including delineating the subject matter that some of the experts were 

qualified to opine on. It is trite that opinion evidence is not admissible unless it falls 

under one of the exceptions, such as expert evidence (2016 BCSC 1390 at 
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paras. 22-23). However, a party seeking to tender expert opinion evidence must 

then satisfy the requirements under the Rules pertaining to the timeliness and form 

of an expert report and the expert must be qualified to opine on the matters 

discussed in his or her report. 

[116] On three occasions I determined that experts for the plaintiffs, all economists, 

were not qualified to opine on matters relating to medical causation (see: oral ruling 

on Mr. Yanick Labrie’s qualifications, given on December 5, 2016; oral ruling on 

Professor Daniel Kessler’s qualifications given on December 12, 2016; and oral 

ruling on Professor Alistair McGuire’s qualifications, 2017 BCSC 156). As a result of 

these decisions, portions of these experts’ reports opining on medical effects of 

waiting for surgical care have been given no weight. 

[117] Another issue that was raised with respect to the proper scope of expert 

evidence concerned whether or not a responding expert report can stand once the 

original report it responded to has been withdrawn by the adverse party. On two 

occasions I determined that portions of expert reports submitted by the plaintiffs 

must be struck because they were not understandable without the original initiating 

reports which were withdrawn by the defendant (see rulings on Mr. Labrie’s report, 

2016 BCSC 2345 and Dr. Leslie Vertesi’s report, 2017 BCSC 581 at para. 45). 

[118] The plaintiffs applied to the Court of Appeal seeking leave to appeal the ruling 

on Professor Kessler’s qualifications and the order that portions of Mr. Labrie’s 

report which responded to an original report withdrawn by the defendant, must be 

struck. 

[119] In an oral decision given on March 6, 2017, Madam Justice Smith in the Court 

of Appeal dismissed both leave applications. The plaintiffs were then granted leave 

to make an application to vary Smith J.’s decision before a five-member division of 

the Court of Appeal. In a decision delivered on July 31, 2017, the Court of Appeal 

dismissed the plaintiffs’ applications (2017 BCCA 287), including a third application 

seeking leave to appeal a third evidentiary decision pertaining to the inadmissibility 

of Dr. Vertesi’s late report (2017 BCSC 581). In reaching its conclusion the Court of 
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Appeal determined that it did not have jurisdiction to entertain appeals from the 

challenged decisions because the evidentiary decisions in question did not 

constitute “orders” appealable as of right or with leave. 

[120] In the meantime and in an attempt to fill the evidentiary gap left on matters 

relating to the medical and psychological consequences of wait times, the plaintiffs 

sought to file several late expert reports pursuant to Rule 11-7(6). In most cases, 

subject to objections relating to qualifications and relevance, I allowed these new 

reports after finding that doing so would not cause significant prejudice to the 

defendant or Canada (see 2016 BCSC 2376, 2017 BCSC 445 and 2017 BCSC 

581). In the result, the plaintiffs were permitted to introduce six new late expert 

reports. The plaintiffs also sought to tender an additional late expert report in June 

2018, which was an “update” to a late expert report I previously admitted. After 

determining that admitting the “updated” report would cause prejudice to the 

defendant I rejected the plaintiffs’ application and did not allow the late filing of the 

June 2018 additional report (2018 BCSC 1146). 

(v) Documentary evidence 

[121] Another contentious evidentiary matter has been the admissibility of 

documentary evidence. On a number of occasions the plaintiffs sought to tender 

documents by themselves as proof of the truth of their contents, or alternatively to 

establish that the defendant had knowledge of those documents and their contents. 

The plaintiffs sought to have these documents admitted for their truth without calling 

witnesses involved in their production or distribution. 

[122] In one instance the plaintiffs applied to admit 45 pages of complaint letters 

sent by the general public and received by the Ministry of Health in order to establish 

the prima facie truth of their contents. They contained opinions, hearsay (sometimes 

double hearsay) and opinion evidence. In my ruling on that application I concluded 

that the exceptions to the rule against hearsay did not apply and none of the 

documents were admissible (2016 BCSC 2377). 
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[123] Later in the trial the plaintiffs sought to have similar complaint letters as well 

as a large number of other documents, including internal email communications 

within the Ministry of Health, admitted under the documents in possession doctrine. 

These documents were essentially all of the thousands of documents listed on the 

defendant’s list of documents (and substantial disclosure from the defendant 

continued throughout the trial on something of a routine basis). 

[124] Generally, the complaint letters and the Ministry’s responses to them related 

to wait times for medical services. In their application the plaintiffs distinguished 

between documents authored by third parties and received by the Ministry and 

documents authored by Ministry employees. Under the documents in possession 

doctrine the plaintiffs sought to have the former category of documents admitted for 

the purpose of establishing that the Ministry knew about the complaints. The 

plaintiffs sought to admit the latter category of documents as proof of the truth of 

their contents. 

[125] In my ruling I concluded that while it is clear that the defendant had 

possession of all the documents, only a small number of them were admissible 

(2017 BCSC 861). Many of the documents were either not relevant to this litigation 

or inadmissible hearsay, at times even double hearsay. The result was that only a 

small number of authorized Ministry responses, whether in final or draft form, were 

admitted for the purpose of establishing that the Ministry had knowledge of specific 

information mentioned in the documents. 

[126] In a separate application, filed at around the same time, the plaintiffs sought 

to introduce what they called a “Brandeis Brief”, containing a collection of hundreds 

of documents into evidence. The plaintiffs submitted that although uncommon in 

most litigation in Canada, a Brandeis Brief would be appropriate in a constitutional 

action of this nature where government and scientific documents are both extremely 

reliable and central to the issues at hand. Moreover, the plaintiffs argued that it 

would be unreasonable and unnecessary to require that they tender each and every 

document through a witness. The plaintiffs relied on the doctrine of judicial notice 
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and the distinction between legislative and adjudicative facts. Counsel for the 

plaintiffs submitted that the documents they sought to have admitted through this 

brief related to legislative facts concerning the purposes and effects of the impugned 

provisions of the MPA. 

[127] The defendant and Canada both argued that a Brandeis Brief was 

inappropriate in this case. In their submissions they challenged the relevance, 

necessity and reliability of some of the documents listed by the plaintiffs as 

examples of what they wished to introduce through such a brief. Moreover, the 

defendant emphasized that such a collection of documents relating to relevant 

legislative facts was already agreed to and prepared jointly by the parties in the form 

of the Common Books of Documents which were introduced into evidence at the 

commencement of trial. If there was any reason to add more documents into the 

Common Book that could be done on a case by case basis but an omnibus type 

order which would simply allow the plaintiffs to introduce potentially thousands of 

documents was not sanctioned by the rules of evidence. 

[128] In deciding this application I had only a limited number of documents before 

me as the plaintiffs submitted only examples of what they wished to introduce 

through a Brandeis Brief. Therefore, my ruling was limited to general guidelines with 

regards to the types of documents the plaintiffs had suggested could be admitted 

through a brief and the specific documents I was able to review (2017 BCSC 860). 

[129] Overall, I concluded that the Common Book was the appropriate format for 

introducing documents relating to legislative facts and that it was unnecessary to 

introduce another brief for that purpose. In other words, the Common Book would 

serve the purpose of a Brandeis Brief in this case. I also found that, generally, official 

government sources are presumed to be reliable and, subject to issues of relevance, 

could be added to the Common Book. As to other documents, I provided general 

guidelines to aid the parties in deciding what can be added to the Common Book. In 

some cases I found that, based on previous submissions of the parties, the 
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documents appeared on their face to be inherently reliable and encouraged the 

parties to consider adding them to the Common Book. 

[130] However, I also commented that a large number of other documents seemed 

irrelevant. Others were controversial and could not be introduced without a witness 

who could be examined on the circumstances of the production of the document. 

Likewise, based on the limited documents I was able to review I concluded that, 

generally, documents that discussed wait times and the health consequences of wait 

times related to adjudicative facts and therefore these documents would not be 

admissible through the Common Book. An amended version of the Common Book of 

Documents was later submitted by the parties. 

[131] Later in the trial, the plaintiffs sought to add another 36 documents by way of 

a Brandeis Brief. Ultimately, the defendant opposed admitting three of the 

documents through this method. The three documents concerned policy alternatives 

to the current statutory provision on private health insurance. In my ruling on these 

documents, I found two were inadmissible for lack of relevance, while a third was 

broadly relevant and admissible (2019 BCSC 212). 

(vi) Adjournment of the evidence 

[132] Due to the many procedural and evidentiary disputes it became apparent in 

late March and early April 2017 that the hearing of the evidence could not continue 

as scheduled. Evidence of both lay and expert witnesses was being interrupted 

constantly and most scheduled court dates were being used to hear procedural and 

evidentiary disputes. In too many cases blocks of previously scheduled court time 

were adjourned. 

[133] Another issue that caused delays in the hearing of the evidence was the 

ongoing discussions between the plaintiffs and the health authorities. The plaintiffs 

sought disclosure of large numbers of documents which they initially assumed were 

in the possession of the Ministry of Health. It was only after the trial had commenced 

that the plaintiffs realized that many documents they believed were relevant to their 

case were in the possession of the health authorities and not the Ministry. The result 
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of this was that a significant amount of new evidence was anticipated, beyond the 

already extremely large evidentiary record in this case. I expressed concern more 

than once that this matter (and others) had not been resolved before the 

commencement of the trial. 

[134] It should be noted at this point that subsequent to a number of applications 

and judicial case management conferences involving the parties and health 

authorities, thousands of new documents were disclosed by the health authorities at 

the request of the plaintiffs. However, only a very small number of these documents 

were ultimately used or relied on by the parties, including the plaintiffs, in their 

closing submissions. 

[135] In any event, as a result of these delays and disruption of the flow of the 

evidence, the parties filed a joint application seeking to adjourn the hearing of 

evidence on April 10, 2017. Initially the adjournment was supposed to end on 

September 5, 2017, but it was later extended multiple times at the parties’ request, 

with the trial ultimately recommencing on April 9, 2018. In the meantime, and during 

the adjournment of the evidence, a series of applications and procedural disputes 

were heard and resolved in addition to those related to the disclosure and production 

of the documents of the health authorities. I will briefly discuss the more important 

procedural and evidentiary decisions made during the adjournment (disputes that 

required rulings continued after the recommencement of the trial). 

[136] First, during the adjournment, a dispute arose over the plaintiffs’ addition of 

13 new names to its witness list of September 18, 2017 (2017 BCSC 2216). This 

was the latest in a series of amendments to the plaintiffs’ witness list since their trial 

brief was filed on August 3, 2016. After this latest amendment, the defendant 

brought an application barring the plaintiffs from calling the newly added witnesses. 

The defendant argued that one of my rulings in October 2016 (2016 BCSC 2038) 

and a ruling in another trial (Fu v Zhu, 2017 BCSC 749) required the plaintiffs to 

seek leave to call these witnesses, which ought to be denied. I found, however, that 

my October 2016 ruling did not impose this requirement. I also noted that while this 
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requirement was imposed in Fu, I declined to impose it here due to the different 

circumstances of this case. For instance, in Fu, the adding of new witnesses raised 

issues of notice and trial by ambush, which did not arise here given the lengthy trial. 

Thus, I declined to grant the defendant’s application. During the hearing on this 

matter, however, the plaintiffs accepted that their September 18, 2017 witness list 

was “final,” meaning that the agreement of the parties or leave of the court was 

required before they could add to the list. 

[137] Second, in late 2017, I proposed the use of a hybrid trial as a means of 

enhancing efficient use of court time and completing the evidence sooner than it 

would take with a full trial. The evidence in chief of some witnesses was to be 

tendered in affidavit form and opposing parties were to have the opportunity to 

cross-examine these witnesses. This was agreed but, unfortunately, the use of 

affidavit evidence created a new opportunity for evidentiary disputes. 

[138] In December 2017, the parties filed a joint application for the use of a hybrid 

trial and presented a schedule to hear disputes relating to the admissibility of the 

evidence in the parties’ affidavits in March and April 2018. Following these hearings, 

I made several rulings during the adjournment and after the trial recommenced on 

the admissibility of this affidavit evidence. One of the more significant rulings 

concerned the affidavit of Dr. Brian Day of Cambie Surgeries and SRC (2018 BCSC 

514). 

[139] Dr. Day’s affidavit was 95 pages, with exhibits adding an additional 

874 pages. It touched on, among other things, his medical practice before and after 

founding Cambie Surgeries, his tenure as president of the Canadian Medical 

Association and the treatment he provided to two of the patient plaintiffs, Chris 

Chiavatti and Krystiana Corrado. The plaintiffs did not seek to qualify Dr. Day as an 

expert witness. 

[140] The defendant contested the admissibility of approximately half of the 

paragraphs in Dr. Day’s affidavit and attached exhibits. The defendant’s submissions 

on the impugned paragraphs raised similar issues (in some cases the same issues) 
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that had arisen in previous evidentiary disputes: relevance, hearsay, argument and 

opinion evidence. In reply, the plaintiffs contested the defendant’s characterization of 

the evidence in Dr. Day’s affidavit and also renewed their position that a broad, 

permissive scope ought to be taken to the admissibility of evidence in constitutional 

litigation. 

[141] In my ruling on Dr. Day’s affidavit, I reiterated that I disagreed with the 

plaintiffs’ expansive approach to the evidence. On this point, I relied on my decision 

in 2016 BCSC 1390, where I found that while I may give some latitude to the 

admissibility of evidence on legislative facts, the traditional techniques for managing 

a trial’s evidentiary record applied, including the limitations on opinion evidence, a 

focus on relevance and restrictions on hearsay. I reiterated the conclusion in the 

Brandeis Brief ruling, that a very broad approach to admissibility, as urged by the 

plaintiffs and described as “the court may go anywhere for its facts,” was not 

appropriate or supported by the authorities (2017 BCSC 860 at paras. 39-45, 53, 

citing R. v. Spence, 2005 SCC 71 at paras. 48-66 and R. v. Find, 2001 SCC 32 at 

para. 48). 

[142] Consequently, I reviewed each of the impugned paragraphs and exhibits in 

Dr. Day’s affidavit. I agreed with the defendant’s submissions in part, finding some 

paragraphs in the affidavit, and some of the exhibits, were inadmissible because 

they were irrelevant or contained hearsay and argument. I also determined that 

several paragraphs and their related exhibits contained opinion evidence and ruled 

they were inadmissible, since the plaintiffs did not seek to qualify Dr. Day as an 

expert witness. I ordered the plaintiffs to tender a copy of the affidavit with the 

exhibits and paragraphs found inadmissible struck or removed. 

[143] A third significant dispute concerned the plaintiffs’ application in March 2018 

seeking various orders relating to the defendant’s alleged failure to comply with its 

disclosure obligations (2018 BCSC 749). If granted in full, the plaintiffs’ application 

would have doubled the list of documents that the defendant had already produced. 

The main issue on the application was the cut-off date beyond which the defendant 
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was not required to search for documents to list pursuant to Rule 7-1(1) of the Rules. 

This rule obliges a party to list for production those documents that “could, if 

available, be used by any party … to prove or disprove a material fact.” 

[144] The plaintiffs contended that for some documents the appropriate cut-off date 

was 1984 and for other documents it was 1992 when private healthcare began to 

have a presence in British Columbia. The defendant argued the cut-off date was 

2005, citing an agreement between counsel. In my ruling, I agreed with the plaintiffs 

that there was no formal agreement to a 2005 cut-off date. I did, however, find that 

the plaintiffs had acquiesced to that date and that the plaintiffs had not demonstrated 

that documents dating back to 1984 or 1992 were relevant to their claim as 

evidenced in correspondence between counsel. Thus, I determined that January 1, 

2005 was an appropriate general cut-off date. I went on to find that some classes of 

documents were appropriately part of an order for production of documents by the 

defendant. I listed those classes in my ruling, with my comments on their scope, and 

made an order for their production accordingly. 

[145] A final dispute arose in relation to the payment of court fees. The plaintiffs 

brought an application seeking an exemption from paying statutory court fees. They 

argued it was unconstitutional to require a party with a prima facie meritorious 

constitutional challenge to pay court fees, since court fees are a deterrent to the 

assertion of Charter rights. The plaintiffs relied on Christie v. British Columbia 

(Attorney General), 2005 BCCA 631, where the Court of Appeal cited a dissenting 

opinion that found a legal services tax was ultra vires to the extent it applied to 

constitutional cases. In my judgment, I determined that Christie did not support the 

plaintiffs’ position (2017 BCSC 1493). For one, the Court of Appeal in Christie found 

there was no general right of access to legal services, meaning the court determined 

constitutional cases were not subject to special treatment from the standpoint of 

access to justice. Moreover, I noted that, in any event, Christie was overturned by 

the Supreme Court of Canada: 2007 SCC 21. For these and other reasons, 

I dismissed the plaintiffs’ application. The plaintiffs subsequently appealed my 

judgment on court fees. The Court of Appeal upheld this court’s judgment and 
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dismissed the plaintiffs’ appeal (2018 BCCA 385, leave to appeal ref’d [2018] 

S.C.C.A. No. 526). 

[146] With some procedural and evidentiary disputes not yet resolved, the hearing 

of the plaintiffs’ evidence recommenced on April 13, 2018. However, before the 

hearing of evidence could resume, the Government of British Columbia amended 

the MPA. This precipitated several events in the trial, which I now turn to. 

(vii) Amendments to the MPA 

[147] On April 4, 2018, the Government of British Columbia proclaimed into force 

amendments to the MPA that in October 2018 would add two new sections, ss. 18.1 

and 46. The former created a new prohibition on charging privately for provision of 

diagnostic services that are benefits under the MPA. This new prohibition captured 

diagnostic imaging, like MRIs, but not surgical services with a diagnostic function 

already captured under the impugned provisions, like colonoscopies. The latter 

increased the financial penalties for violating ss. 17-18.1. 

[148] The plaintiffs filed an application to amend their pleadings in response to the 

new amendments to the MPA. Some of the amendments the plaintiffs sought were 

relatively minor. However, the plaintiffs also sought to add a constitutional challenge 

to s. 18.1 and to add the issue of the enforcement of the MPA, although they did not 

seek to challenge s. 46. The defendant agreed several amendments were necessary 

but objected to adding the issue of enforcement and the challenge to s. 18.1. 

[149] On the challenge to s. 18.1, the defendant submitted the challenge was a new 

cause of action and the plaintiffs could not expand their pleadings to include it. On 

the enforcement issue, the defendant submitted that since there was no 

constitutional challenge to the enforcement provisions of the MPA, the issue of 

enforcement could not be properly part of the plaintiffs’ claim. The plaintiffs 

maintained that the issue of enforcement could be raised, since it was context for 

their constitutional challenge. I granted the plaintiffs’ application in part, accepting 

that some of the amendments were necessary but I concluded that a challenge to 
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s. 18.1 and the issue of enforcement under s. 46 could not be added to the 

pleadings (2018 BCSC 1141). 

[150] I cited several reasons for declining the plaintiffs’ attempt to add s. 18.1 to 

their claim. I found that the plaintiffs lacked a sufficient interest in the provision of the 

diagnostic services captured under s. 18.1. Cambie Surgeries did not provide such 

services and I was not persuaded that a private surgery clinic, such as Cambie 

Surgeries, could represent for the interests of a private diagnostic clinic. 

[151] I also determined that different evidence was required to support a challenge 

to s. 18.1. This opened up the prospect of fresh disputes over discovery of 

documents and witnesses, which might require another adjournment to resolve. 

I found that the prospect of new disputes and delays outweighed any efficiencies 

gained in hearing a challenge to s. 18.1 alongside the other challenges. In declining 

the plaintiffs’ attempt to add the issue of enforcement under s. 46, I found it was 

bound to fail for the simple reason that the plaintiffs made no legal challenge to 

s. 46. 

[152] In response to the new amendments, the plaintiffs also filed an application on 

July 6, 2018 for injunctive relief, seeking to stay or suspend enforcement of ss. 17, 

18 and 45 of the MPA. Justice Winteringham heard the application on 

September 24-26, 2018, and in reasons issued on November 23, 2018, she granted 

the plaintiffs’ application for injunctive relief (2018 BCSC 2084). In granting the 

injunction, Winteringham J. applied the legal test for injunctive relief in constitutional 

cases set out in RJR-MacDonald Inc. v. Canada (Attorney General), [1994] 1 S.C.R. 

311. In her decision, Winteringham J. summarized the basis for granting the 

injunction: 

[190] In summary, for the purposes of the Injunction Application, I have 
determined the following: 

a) Taking into account the circumstances of this constitutional litigation 
and a preliminary assessment of the evidence, the Plaintiffs have 
established that injunctive relief is appropriate in this case. I make that 
determination based on a preliminary assessment of the evidence and 
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finding that the Plaintiffs have established that there is a serious 
question to be tried in that: 

i. Some patients will suffer serious physical and/or psychological 
harm while waiting for health services; 

ii. Some physicians will not provide private-pay medically 
necessary health services after the MPA Amendments take 
effect; 

iii. Some patients would have accessed private-pay medically 
necessary health services but for the MPA Amendments; 

iv. Some patients will have to wait longer for those medically 
necessary health services that could have been available but 
for the MPA Amendments and impugned provisions; 

v. A sufficient causal connection between increased waiting 
times for private-pay medically necessary health services and 
physical and/or psychological harm caused to some patients. 

b) The Plaintiffs have established irreparable harm in the context of a 
constitutional case that has proceeded in a manner that is consistent 
with public interest litigation in that some patients, but for the 
prohibitions, could have obtained private-pay medically necessary 
health services much sooner at a private clinic (such as Cambie) and 
the subsequent delay in receiving treatment causes some patients to 
endure serious physical and psychological suffering. The nature of 
this constitutional case complicates the assessment of damages at 
the interlocutory stage. 

c) The Plaintiffs have established that the balance of convenience tips in 
their favour. This is so despite the Court’s conclusion that the MPA 
Amendments are directed to the public good and serve a valid public 
purpose. The Plaintiffs have tilted the balance by establishing that 
restraint of the enforcement provisions will also serve the public 
interest in that private-pay medically necessary health services will be 
accessible in circumstances where the parties are in the midst of a 
lengthy trial to determine the complicated constitutional issues at play. 
Enjoining the province from enforcing the prohibitions for a relatively 
short period of time serves that important public purpose. 

[153] On January 24, 2019, the Court of Appeal dismissed the defendant’s 

application for leave to appeal the injunction (2019 BCCA 29). 

[154] On February 12, 2019, the plaintiffs filed an application seeking a declaration 

that the defendant had breached the injunction and an order that the defendant 

cease the conduct that contravened the injunction. The principal conduct that 

allegedly contravened the injunction was the British Columbia government’s request 

for “Compliance Statements” from enrolled physicians. These statements obliged 



Cambie Surgeries Corporation v. British Columbia (Attorney General) Page 54 

physicians to confirm in writing that they would not provide any privately paid 

medically necessary healthcare services. Failure to sign the statement would result 

in restrictions on the physician’s operating room time in the public system. In 

response to the application, the defendant argued that the plaintiffs were not entitled 

to the relief sought because it required invoking contempt proceedings, which the 

plaintiffs did not do. 

[155] In her ruling on the plaintiffs’ application, Winteringham J. found that the relief 

sought did require contempt proceedings and for that reason, the plaintiffs’ 

application failed (2019 BCSC 860). Winteringham J. noted that the Court of Appeal 

has previously barred parties from seeking a stand-alone declaration or finding of a 

breach of an order in the absence of a finding of contempt (at para. 89). In this case, 

the extra procedural protections associated with contempt proceedings were 

required in part because the relief sought rested on disputed facts. 

[156] While the plaintiffs’ injunction application was heard and resolved, the trial 

continued. The later phases of the trial saw comparatively fewer disputes over 

evidence and unfolded with greater efficiency. The plaintiffs completed their case on 

March 8, 2019, or Day 139 of the trial. The Patient Intervenors, BCAS and Canada 

presented their cases between April 15 and May 6, 2019, or from Day 143 to 149 of 

the trial. The defendant presented its case between May 7, and July 19, 2019, or on 

Days 150-179. Witnesses for the Coalition Intervenors appeared on May 13 and 

June 21, 2019. 

[157] Two disputes related to the defendant’s experts arose in the presentation of 

their case. During the cross-examination of one expert witness, counsel for the 

plaintiffs relied on documents that had not been previously served on the defendant. 

I determined these were inadmissible (2019 BCSC 1221). The plaintiffs also 

challenged the admissibility of portions of an expert report authored by Professor 

Kluge and tendered by the defendant. I agreed with the plaintiffs that portions of the 

report were inadmissible and struck them from the Professor Kluge’s report (2018 

BCSC 748). 
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[158] Closing submissions took place from November 18, 2019 to December 2, 

2019, and concluded during the week of February 24, 2020. During closing 

submissions, the defendant abandoned its counterclaim seeking a declaration that 

the plaintiffs had violated the MPA after the plaintiffs admitted having contravened 

ss. 17 and 18 of the MPA. 

[159] It also became apparent during final argument that the plaintiffs considered 

the injunction to still be in force at the time of closing submissions. However, 

Winteringham J.’s order was effective until June 1, 2019 or further order of the court. 

The plaintiffs had not sought to extend the injunction before the June 1, 2019 expiry 

date and so, under the terms of Winteringham J.’s order, the injunction expired 

months before the closing submissions began. I make no findings about the previous 

or current status of any injunction. 

C. HISTORY OF PUBLIC HEALTHCARE AND WAIT TIME INITIATIVES 

[160] It may be recalled that the object of the plaintiffs’ claim are four provisions of 

the MPA: s. 14 (a medical practitioner can elect to be paid directly by patients who 

are later reimbursed by the public medical plan), s. 17 (limits on direct or extra billing 

by an opted-in enrolled practitioner), s. 18 (limits on direct or extra billing by an 

opted-out enrolled practitioner) and s. 45 (prohibition on private insurance for 

“medically required services”). 

[161] This section explains the historical development of those provisions in the 

context of evolving provincial and federal legislation. 

(a) The origins of public healthcare in Canada and British Columbia 

[162] Before Canada established public healthcare it was the Prussian Chancellor, 

Otto von Bismarck, who first introduced the concept of state funded healthcare 

accessible to all citizens. In 1893, he established what is still known as the Bismarck 

model of public healthcare. 

[163] In very broad terms, the Bismarck model provides for a multi-payer financing 

structure with multiple insurance funds providing health insurance coverage. The 
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healthcare market is highly regulated, ensuring that the different health plans cover 

everyone, regardless of level of income or pre-existing health conditions. In some 

cases the model also ensures that the different healthcare funds remain not 

profitable. Nearly half a century later other European countries followed Bismarck’s 

vision of the modern welfare state. 

[164] A second tradition of public healthcare is generally attributed to the economist 

William Beveridge who was a cabinet minister in the British government after World 

War II. He led the establishment of the National Health Services (“NHS”) in 1948. 

Unlike Bismarck’s model, the Beveridge model, which remains the basis for the 

United Kingdom’s healthcare system today, is a single-payer financing model, in 

which the state is both the sole financer and the sole provider of healthcare. 

[165] In the post-World War II era, modern countries around the world followed suit 

and introduced state funded healthcare inspired by either the Beveridge or Bismarck 

models. 

[166] It is important to note that there are still some countries which do not have 

extensive state funded healthcare. These countries are described as having market 

driven healthcare models where access to healthcare depends, at least to a large 

extent, on one’s ability to pay for it. However, nearly all industrialized countries have 

some form of state funded healthcare for its citizens and most of these are what is 

called a universal healthcare system to capture the participation of the general 

population. 

[167] A third model of public healthcare has emerged and it combines aspects of 

both the Bismarck and Beveridge models. This third model is known as the National 

Insurance Model and Canada is considered to be a primary example of this model. 

Broadly speaking this model draws the financing side of healthcare from the 

Beveridge model and the provision side from the Bismarck model. In other words, 

under this model the state is the sole funder of healthcare through a central 

insurance plan but the provision of care is accomplished through private 

practitioners and facilities. 
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[168] This is of course further complicated in the Canadian context due to the 

division of powers between the federal government and the provinces. While the 

federal government plays an important role through its spending powers, it is the 

constitutional responsibility of the provinces to establish and administer healthcare. 

I discuss the specifics of the Canadian constitutional context in greater detail later 

on, but for now I stress the importance of the historical background to the Canadian 

public healthcare system. 

[169] With respect to the single payer model in Canada, the plaintiffs’ experts say 

that the rest of the world considers Canada to be an outlier because it does not have 

a duplicative private healthcare. On the other hand, the experts of the other parties 

say that the rest of the world believes Canada has done well to avoid the harm of 

duplicative private healthcare. This dispute is discussed in considerable detail in the 

section below on the principle against arbitrariness, one of the principles of 

fundamental justice. 

(b) Public healthcare in Canada 

[170] Turning to the specific history of healthcare in Canada, before World War II 

healthcare was, for the most part, privately delivered and funded. In 1946, the 

government of Saskatchewan, with Tommy Douglas as premier, introduced a 

province-wide, universal hospital care plan. The Saskatchewan plan limited 

coverage to hospital and diagnostic services and inpatient drugs, which were 

provided free of charge. By 1948, British Columbia had a plan similar to 

Saskatchewan. 

[171] The federal government passed the Hospital Insurance and Diagnostic 

Services Act, S.C. 1957, c. 28, in 1957, which offered to reimburse, or cost share, 

one-half of provincial and territorial costs for specified hospital and diagnostic 

services. Under this legislation, federal funding would be available to those 

provinces who provided insured hospital and diagnostic services to all residents “on 

uniform terms and conditions.” Within four years, all the provinces and territories had 

implemented universal hospital coverage that met the federal conditions. 
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[172] Saskatchewan was the first province to introduce universal health insurance 

for doctors' services to all its residents in October 1961. This was the Saskatchewan 

Medical Care Insurance Act (current citation: R.S.S. 1978, c. S-29). Due to pressure 

from the province’s physicians and medical association, physicians remained 

independent practitioners and were compensated on a fee-for-service model, unlike 

physicians in Britain’s NHS, who are salaried employees. Despite these changes, 

doctors opposed the new legislation and went on strike. The government brought in 

replacement doctors from the United Kingdom. The strike prompted further 

concessions from the Saskatchewan government: physicians would be permitted to 

practise outside the public plan, while physicians working within the public plan could 

opt to be paid through provincially sponsored private insurance plans. In exchange, 

however, the private insurance plans were reduced to a “cheque-writing” function, as 

the plans were funded by the government and merely issued cheques to physicians 

for services rendered. 

[173] Encouraged by the public support for Saskatchewan's historic medicare 

experiment, the federal government began to study the possibility of creating such a 

plan for all Canadian citizens. The Royal Commission on Health Services, chaired 

by Supreme Court Justice Emmett Hall, was established by Order in Council on 

June 20, 1961, under Part I of the Inquiries Act (current citation: R.S.C. 1985, 

c.-I-11). Its purpose was to: 

... inquire into and report upon the existing facilities and the future need for 
health services for the people of Canada and the resources to provide such 
services, and to recommend such measures, consistent with the 
constitutional division of legislative powers in Canada, as the Commissioners 
believe will ensure that the best possible health care is available to all 
Canadians ... 

[174] Twelve issues were identified, including: financing methods; present and 

future requirements for health services personnel and their training; present and 

projected costs of healthcare services in Canada; and methods of improving 

healthcare services. 
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[175] Two final reports were issued, the Royal Commission on Health Services: 

1964: Volume I, tabled in the House of Commons on June 19, 1964, and the Royal 

Commission on Health Services: 1965: Volume II, issued on December 7, 1964. 

Known collectively as the Hall Report, it recommended a single-payer universal 

scheme for physician services along the lines of what Saskatchewan had 

implemented, as the most administratively viable and cost-effective way to ensure 

comprehensive coverage. 

[176] The Hall Commission also recommended creating a “Health Charter for all 

Canadians” with guidelines for universal and comprehensive coverage on uniform 

terms and conditions. In its proposed Charter, the Commission endorsed the 

principle that doctors working under the universal plan should be free to choose their 

patients, and patients accessing care through the plan should be free to choose their 

doctors. Contrary to the plaintiffs’ submissions in the subject claim, this principle was 

not an endorsement of private healthcare. Rather, it expressed the view that patients 

and doctors ought to be free to choose who they saw in a public healthcare system. 

[177] The Commission also made specific policy recommendations in terms of the 

financing structure of healthcare. For example, the Commission members 

recommended that a fee-for-service method be adopted for the payment of 

providers. Likewise, the Commission recommended that fees be regulated according 

to a schedule of agreed upon maximum rates and that extra billing beyond these 

rates be prohibited. 

[178] The Hall Report led to the introduction of the federal Medical Care Act, 

S.C. 1966-67, c. 64. When he introduced the Bill in the House of Commons on 

July 12, 1966 Allan J. MacEachen, Minister of National Health and Welfare, said:1 

... The government of Canada believes that all Canadians should be able to 
obtain health services of high quality according to their need for such services 
and irrespective of their ability to pay. And we believe that the only practical 
and effective way of doing this is through a universal, prepaid, government-
sponsored scheme. 
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[179] The Medical Care Act offered to reimburse, or cost share, one-half of 

provincial and territorial costs for medical services provided by a doctor outside of 

hospitals. Federal funding was conditional on meeting four criteria: 

comprehensiveness, portability, public administration and universal coverage, such 

that all residents would have access on uniform terms and conditions. Within five 

years, all the provinces and territories had universal physician services insurance 

plans. 

(c) Public healthcare in British Columbia 

[180] In 1965, the Government of British Columbia enacted An Act Respecting 

Medical Grants, S.B.C. 1965, c. 25, (“the 1965 plan”), making British Columbia 

among the first provinces to introduce its own universal provincial health plan. 

[181] To secure the support of the province’s medical association, the British 

Columbia Medical Association (“BCMA”), British Columbia’s original plan was 

fundamentally different from the plan in Saskatchewan. Significantly, coverage under 

the plan was provided through a roster of “certified” non-profit private insurance 

carriers and a public insurer that covered high-risk patients. In response to pressure 

from the BCMA, the plan did not limit extra billing, nor did it prohibit doctors from 

working outside the plan. The 1965 plan also did not prohibit non-certified private 

insurance carriers from offering plans on terms and conditions different from those 

offered by a certified carrier. However, three years later, the 1965 plan was reformed 

in order to conform to federal requirements for funding under the Medical Care Act. 

The result of the reform was the British Columbia Medical Services Act, S.B.C. 1967, 

c. 24, passed into law in 1968. 

[182] The Medical Services Act and its regulations (Medical Services Act 

Regulations, B.C. Reg. 144/68 (“MSA Regulations”)) reformed several aspects of the 

1965 plan. First, the province prohibited private insurance carriers from selling or 

providing health insurance for insured services, unless they were a “licensed” 

non-profit carrier. Second, licensed carriers had to provide coverage under an 

overall Medical Services Plan (“MSP”), which required the insurers to offer the same 



Cambie Surgeries Corporation v. British Columbia (Attorney General) Page 61 

premiums, comprehensive coverage, and uniform terms and conditions. Third, the 

province created the Medical Services Commission (“MSC”), a body answerable to 

the provincial Legislature, which had the power to audit the licensed carriers. Lastly, 

while enrolment in MSP was voluntary, the province required residents with health 

insurance under non-licensed carriers to transfer their accounts to licensed carriers. 

These reforms allowed British Columbia to meet the federal government’s public 

accountability requirement. 

[183] According to the plaintiffs, there were no restrictions on the ability of patients 

to obtain private insurance outside of the public plan for medically necessary 

services, no express restrictions in the MSA Regulations on the ability of physicians 

to operate outside of the public plan entirely, and no restrictions on those physicians’ 

billing practices. However, the province did limit the sale of private insurance for 

insured services to licensed carriers. The definition of insured service included 

medically required services covered by the plan and rendered by a medical 

practitioner (i.e., a licensed physician in British Columbia). It would not have been 

possible to purchase “private insurance outside of the public plan” as the plaintiffs 

submit since private insurance could only be purchased from licensed carriers 

operating under the “overall” plan, MSP. 

[184] As well, there was no option to work entirely “outside” the plan in the sense of 

being unenrolled as under the current version of the MPA. The scheme enacted by 

the Medical Services Act did give doctors the ability to elect to seek payment directly 

from insured patients. However, physicians who made this election effectively still 

operated under MSP, since their services were still considered “insured services” 

and, as a result, an insured patient could later seek reimbursement from MSP. This 

category of physicians is similar to physicians who “opt out” under the current 

version of the MPA. Unenrolment, however, was not introduced until much later 

(voluntary unenrolment arrived in 1986). 

[185] Moreover, there were restrictions on billing practices. Extra billing was 

permitted but subject to conditions. Physicians could charge insured patients 
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amounts above the MSP rates, provided they secured the consent of the patient in 

advance and the extra amount was reported to the MSC. “Licensed” carriers were 

not liable for extra billing charges. This was the only form of extra billing permitted 

under the Medical Services Act. Extra billing was subject to oversight, as the MSC 

was empowered to prevent charges that would impede reasonable access. To that 

end, the MSC could decide disputes on whether a charge constituted an impediment 

to reasonable access. Doctors could charge patients who were not enrolled under 

MSP any amount, regardless of whether the doctor made the election above. 

[186] The Medical Services Act also excluded workers’ compensation schemes that 

had already existed in British Columbia. British Columbia’s workers’ compensation 

system predated the Medical Care Act and the Medical Services Act by 

approximately 50 years.2 Workers’ compensation schemes arose as a historic 

compromise, where workers lost the right to sue their employers for workplace 

injuries in exchange for an employer-funded, and state-sponsored no-fault insurance 

scheme. Employers gained protection from lawsuits related to work-related injuries 

and diseases. Employers, not general taxation, pay for workers’ compensation in 

British Columbia. 

[187] When the Medical Care Act and the Medical Services Act were introduced, it 

was intended that workers’ compensation continue alongside the universal health 

plans. Reasons for this exclusion included the desire to have employers bear the 

cost of workplace injuries, the benefit of workers relinquishing the right to sue and 

the emergence of specialized clinics targeting common workplace injuries. To that 

end, the plan stipulated that the definition of “insured services” under the Medical 

Services Act excluded services provided under the province’s workers’ 

compensation legislation. Thus, patients with workplace injuries maintained the 

option of reimbursement through workers’ compensation schemes for medical 

services. The plaintiffs rely on what they describe as the workers’ compensation 

“exception” to waiting in the public system and I will return to it later on in my 

analysis section. However, at this stage it is worth noting that the historical origins of 

this “exception” pre-dates the universal public healthcare system in British Columbia 
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and the rest of Canada. The evidence is that it was grandfathered into the public 

system when the public system began. 

[188] The 1970s brought several significant changes to British Columbia’s universal 

health plan as it was enacted in 1968. For one, the multi-payer approach to health 

insurance came to an end. In 1972, only two licensed carriers remained in the 

province, as the tight restrictions on premiums and benefits made private health 

insurance unprofitable. By 1973, the province had empowered the MSC to 

administer MSP directly. After agreements were reached with the remaining licensed 

carriers, the administration of MSP was consolidated into one department in the 

Ministry of Health. By 1975, the province had dissolved the government-run insurer 

for high-risk patients and ceased using “licensed” carriers. However, the prohibition 

on “non-licensed” carriers remained in force. 

[189] Additional restrictions on extra billing also arose in the 1970s as a result of 

complaints from patients in British Columbia about extra billing. In response, British 

Columbia enacted regulations permitting extra billing only for “unusual 

time-consuming” services. As well, in 1974, the province and the BCMA reached an 

agreement that extra billing would not be permitted, unless the MSP’s rates were 

less than 90% of the medical association’s suggested rates. This arrangement 

continued until 1981, when the BCMA and the province could not reach an 

agreement on a rate increase. The disagreement resulted in British Columbia 

legislating a permanent ban on extra billing, enacted in the Medical Services Plan 

Act, 1981, S.B.C. 1981, c. 18. 

[190] A final change in the 1970s concerned the ability of physicians to work 

outside of MSP. In the 1970s, British Columbia amended the Medical Services Act to 

permit the MSC to “unenrol” physicians at its discretion. This provision was intended 

as a penalty and unenrolment was for cause. Once unenrolled, a physician’s 

services were not considered “insured services,” so patients could not seek 

reimbursement for the physician’s services from MSP. When the ban on extra billing 

was introduced in 1981, unenrolment was added as a penalty for contravening the 
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prohibition. Unenrolled physicians were required to notify patients in advance that 

their services were not insured services under MSP. However, unenrolled physicians 

could charge whatever amount they thought the market would bear. In 1986, the 

province granted physicians the right to voluntarily request unenrolment from MSP, 

which the MSC granted at its discretion. Voluntary unenrolment continues under 

s. 13(8) of the MPA. 

[191] The 1970s also brought changes to the federal government’s funding of 

provincial health plans. From 1957 to 1977, the federal government's financial 

contribution in support of healthcare was determined as a percentage (originally, 

50%) of provincial and territorial expenditure on insured hospital and physician 

services. In 1977, under the Federal-Provincial Fiscal Arrangements and 

Established Programs Financing Act, (current citation: R.S.C. 1985, c. F-8) cost 

sharing was replaced with a block fund. This amounted to a combination of cash 

payments and “tax points” (i.e., the federal government reduced taxes, allowing 

provinces to increase them to an equivalent amount). 

[192] During this period, the federal government expressed concerns that extra 

billing was making healthcare inaccessible for patients in many parts of the country. 

Extra billing became more commonplace after some provincial governments saw it 

as a means of compensating doctors for low fee rates from bargaining agreements 

under provincial health plans. Following the federal government’s introduction of 

block funding, user charges and extra billing became even more widespread. 

(d) Canada Health Act 

[193] In 1979, the federal Minister of Health and Welfare asked Justice Emmett Hall 

to examine the extent to which the new policies and legislation introduced since the 

1964 Hall Report, including the use of block funding, had met the goals of the 

“Health Charter” that Justice Hall had recommended in his earlier report. One year 

later, in 1980, Hall J. published a report entitled “Canada's National-Provincial Health 

Program for the 1980s”.3 In his report, he described extra billing by doctors and 

hospital user charges as creating a two-tiered healthcare system. He concluded that: 
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These then are the two cornerstones upon which my conclusions on this 
issue are based: 

1. That physicians are entitled as a right to adequate compensation for 
services rendered. 

2. That if extra billing is permitted as a right and practised by physicians 
in their sole discretion it will over the years destroy the program 
creating in that downward path the two-tier system incompatible with 
the societal level which Canadians have attained. 

[194] Following the 1980 Hall Report, the Canada Health Act, R.S.C. 1985, c. C-6 

(“CHA”) was introduced in 1984. The CHA reaffirms the four key principles 

enunciated by the first Hall Report which are: comprehensiveness, universality, 

portability, and public administration. A fifth principle, accessibility, was also added. 

[195] Pursuant to the CHA, each province must ensure that its health plan meets 

these five criteria in order to be eligible for federal funding. However, under the CHA, 

it is left for the provinces to choose how to structure their healthcare systems to 

meet the five program criteria. 

[196] Nevertheless, due to the central role of federal funding, the CHA has a 

significant effect on what the provinces can and cannot realistically do. Broadly 

speaking, under the CHA, for a province to be eligible for its full share of federal 

funding, it must have in place a comprehensive health insurance plan that is 

administered by a public authority accountable to the provincial government. 

Furthermore, with some limited exceptions, the health plan must pay the full rates of 

essential medical and hospital services whenever they are provided to beneficiaries 

of the province’s plan. If a province permits extra billing, the CHA empowers the 

federal government to make a dollar-for-dollar deduction in federal funding for the 

amount of extra billing taking place. As already noted, British Columbia prohibited 

extra billing in 1981. As such, it was not among the five provinces initially subject to 

a deduction for extra billing after the CHA’s introduction. However, the evidence 

shows that in recent years British Columbia has been subject to such deductions 

due to extra billing by physicians, primarily at private surgical facilities such as 

Cambie Surgeries and the SRC, as discussed below. 
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[197] While it is not explicitly mandated under the CHA, in order to meet the five 

federal criteria, provinces have generally employed regulatory measures including 

prohibiting the sale and purchase of private health insurance and restricting the 

ability of physicians to bill patients above and beyond the provincial health plan 

rates. 

[198] In the subject claim the plaintiffs do not challenge any provisions of the CHA. 

(e) The Medicare Protection Act 

[199] The next significant point in the historical development of British Columbia’s 

healthcare system was in 1990 with the appointment of the Royal Commission on 

Health Care and Costs, chaired by Justice Peter Seaton (the “Seaton Commission”). 

The Seaton Commission issued its comprehensive three-volume report entitled 

“Closer to Home” on November 5, 1991.4 

[200] In its recommendations, the Seaton Commission endorsed the four principles 

from the 1964 Hall Report and the additional principle of accessibility, which was 

added to the CHA. In its conclusions, the Commission advised strongly against 

allowing any private financing of healthcare that is covered by the public plan. The 

Seaton Commission was concerned about the risk of creating a two-tier system 

through private financing of healthcare which would undermine the objective of 

having a universal and accessible system. The defendant and Canada both voice 

these same concerns in this litigation. 

[201] One year later, in 1992, the impugned provisions that are the subject of this 

litigation were enacted, drawing from the recommendations of the Seaton 

Commission. They were first introduced under the Medical and Health Care Services 

Act, S.B.C. 1992, c. 76 (the “1992 Act”), which repealed and replaced the 1967 Act 

(Medical Services Act, S.B.C. 1967, c. 24) and the 1981 Act (Medical Services Plan 

Act, 1981, S.B.C. 1981, c 18.). The 1992 Act was renamed the Medicare Protection 

Act in 1996. In the next section, I discuss the MPA in greater detail as well as the 

structure of the healthcare system in British Columbia. Here, however, I will briefly 

note the key legislative changes introduced in the 1990s. 
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[202] The 1992 Act was not a radical break from the province’s earlier legislation, 

but an evolution. MSP remained the province’s universal health plan and the MSC 

continued its administration of the plan. Although not recommended by the Seaton 

Commission, s. 39 of the 1992 Act introduced a prohibition on selling private health 

insurance for services insured under MSP. This section was amended and 

renumbered as s. 45 of the MPA (one of the impugned provisions in this trial). 

Section 39 strengthened the earlier restrictions on private health insurance, since 

the previous restriction prohibited “non-licensed” private insurance carriers. 

[203] The 1992 Act included new provisions on extra billing by enrolled 

practitioners. As was the case before the 1981 Act (the 1981 Act introduced a 

permanent ban on extra billing), physicians who “opted-out” could generally extra bill 

a patient for services rendered, provided the patient was informed beforehand 

regarding the extra amount and agreed to pay it. However, “opted-in” physicians 

(i.e., those who billed MSP directly) were still prohibited from extra billing under the 

1992 Act. Unenrolled physicians, as under the previous legislation, were permitted to 

charge insured patients whatever amount they pleased, provided they notified 

patients in advance of providing a service that they were not enrolled and their 

services were not covered by MSP. There is no specific evidence of the numbers of 

unenrolled physicians in British Columbia today, but all parties indicated it is very 

small. 

[204] I provide a detailed description of opted-in enrolled physicians, opted-out 

enrolled physicians and unenrolled physicians in the section discussing the 

impugned provisions of the MPA below, as part of the discussion of the principles of 

fundamental justice. 

[205] The 1992 Act was in place for all of nine months before concerns were raised 

in the Legislature regarding extra billing in the province. Following the 1992 Act, 

physicians in several communities opted-out or unenrolled and began extra billing. In 

1994, the federal government began deducting amounts from the province’s health 

transfer as a result of extra billing. To bring an end to the practice of extra billing, 
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British Columbia introduced legislation in 1995 amending the 1992 Act. Those 

amendments renewed the prohibition on extra billing by physicians who had 

“opted-out” of billing MSP directly, in line with the 1981 Act. The 1995 Act also 

prohibited unenrolled physicians from extra billing if their services were rendered in a 

hospital or community care facility. 

[206] In June 1995, the Minister of Health stated that the Act was introduced so that 

the practice of “extra-billing of patients [would] cease.”5 During the second reading of 

the 1995 Act, he noted the Act would affect thousands of British Columbians who 

were subject to extra billing.6 

[207] Additional amendments to the prohibitions on extra billing were introduced in 

1997. These amendments were intended to prevent “third-party” extra billing, or 

billing of persons other than a patient for services rendered to the patient. The then 

Minister of Health stated the amendments expanded the extra billing measure to 

“ensure that there are no loopholes that would allow even a small minority of 

practitioners to extra-bill.”7 During the second reading of the amendments, The 

Minister stated that the amendments clarify “that no additional fees can be imposed 

on a spouse, parent or other person acting on behalf of a beneficiary receiving a 

service” and they ensure “any possible means to extra-bill will be eliminated.”8 

(f) Canada’s and British Columbia’s efforts to address wait times 

[208] In December 1999, concerns regarding the administration and provision of 

healthcare throughout Canada led the Senate Standing Committee on Social Affairs, 

Science and Technology, chaired by Mr. Michael J.L. Kirby, to examine the 

challenges facing Canada’s healthcare system. After hearing from 400 witnesses, 

Senator Kirby and 10 other senators presented their final report entitled The Health 

of Canadians -- The Federal Role in 2002.9 

[209] The Kirby Committee issued five volumes of interim reports between March 

2001 and April 2002. In its 2001 interim report the Committee defined its role more 

specifically: 
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That the Standing Senate Committee on Social Affairs, Science and 
Technology be authorized to examine and report upon the state of the health 
care system in Canada. In particular, the Committee shall be authorized to 
examine: 

a. The fundamental principles on which Canada's publicly funded health 
care system is based; 

b. The historical development of Canada's health care system; 

c. Publicly funded health care systems in foreign jurisdictions; 

d. The pressures on and constraints of Canada's health care system; 
and 

e. The role of the federal government in Canada's health care system. 

[210] The sixth volume, which comprised the final report and recommendations of 

the Kirby Committee, was released in October 2002, was entitled 

“Recommendations for Reform.” 

[211] Lengthy waiting times experienced by patients in public healthcare systems 

throughout Canada were a central issue addressed by the Kirby Committee. The 

Committee concluded that lengthy wait times for treatment do not conform to the 

principles of accessibility underlying Canada’s healthcare policy and legislation 

(Kirby Report, Volume Six: Recommendations for Reform, part 6.1): 

The accessibility principle of the Canada Health Act stipulates that Canadians 
should have “reasonable access” to insured health services. However, the 
Act does not define what constitutes reasonable access. Lately, concerns 
about access to health care have been associated with the problem of waiting 
lists and times -- that is, lack of timely access is increasingly perceived to be 
a major problem plaguing the health care system. Of course, “timely” is a 
subjective word; what is timely to one person may be an eternity for another, 
particularly where illness is involved. Nevertheless, the Committee believes 
that “timely access” describes more accurately what the public expects from 
the publicly funded health care system than “reasonable access.” 

[212] In Chaoulli, the majority relied on findings of the Kirby Committee in its interim 

reports on waiting times. For example, Chief Justice McLachlin, as she then was, 

and Justice Major drew from the Committee’s comparative discussion in the third 

volume of the Kirby Report on healthcare systems in some OECD countries in which 

universal public healthcare co-exists with private financing and provision of 

healthcare (at paras. 141-151). 
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[213] On the other hand, the dissenting judges relied on the sixth volume of the 

Kirby Report which comprised the final findings and recommendations of the 

Committee (at paras. 226-230). Justice Binnie and Justice LeBel stated that: 

Taking the good with the bad, the Final Kirby Report recommended 
continuation of a single-tier health system (as did the Romanow Report). The 
authors of the Kirby Report were fully aware of the extracts from their interim 
report relied upon by our colleagues the Chief Justice and Major J., yet they 
specifically rejected two-tier health care ... (para. 230). 

[214] While in the interim reports the Kirby Committee indicated that the private 

sector should take on a greater role in the financing and provision of healthcare in 

Canada, some of these conclusions did not make it into the final report and 

recommendations. Instead, the Committee concluded in its sixth and final report 

(Kirby Report, Volume Six: Recommendations for Reform, part 1.1.3.): 

The Committee is keenly aware that shifting more of the cost to individual 
patients and their families via private payments, the facile “solution” 
recommended by many, is really nothing more than an expensive way of 
relieving or, at the least, diminishing governments’ problem. Regardless of 
how it is expressed (as a share of GDP, share of government spending, etc.), 
there is only one source of funding for health care -- the Canadian public -- 
and it has been shown conclusively that the most cost-effective way of 
funding health care is by using a single (in our case, publicly administered or 
governmental) insurer/payer model. 

The Committee believes strongly that Canada should continue to adhere to 
this most efficient and effective model of universal health care insurance, and 
it is clear to the Committee that Canadians believe this too. 

[215] It perhaps goes without saying that the recommendations and conclusions 

from reports such as the Kirby Report are not binding on this court. Nor is it for this 

court to decide why a finding or recommendation in the interim reports did not make 

it into the Kirby Committee’s final report. Nonetheless, the Kirby Report and the 

extensive study conducted by the Committee in preparing it are relevant evidence in 

this litigation. They are not determinative in the subject case but must be weighed 

together with the other evidence in this case. Moreover, since the Kirby Report, a 

large number of studies have been published and new data has been collected, as 

both the plaintiffs and the defendant have properly pointed out and as set out 

elsewhere in this judgment. 
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[216] While the Kirby Committee was still conducting its own investigation, 

Roy Romanow was appointed by Order in Council under the federal Inquiries Act, 

R.S.C. 1985, c. I-11, in April 2001 to: 

... inquire into and undertake dialogue with Canadians on the future of 
Canada’s public healthcare system, and to recommend policies and 
measures respectful of the jurisdictions and powers in Canada required to 
ensure over the long term the sustainability of a universally accessible, 
publicly funded healthcare system, that offers quality services to Canadians 
and strikes an appropriate balance between investments in prevention and 
health maintenance and those directed to care and treatment. 

[217] The work of the Romanow Commission relied mainly on submissions of 

healthcare experts from Canada and around the world as well as on scholarly 

papers and policy analysis. The submissions were peer reviewed by the Institute of 

Health Services and Policy Research. In addition roundtable discussions with 

experts were held as well as public consultations. The Commission released its final 

report in November 2002, entitled “Building on Values: The Future of Health Care in 

Canada.”10 

[218] In contrast with some of the suggestions made in the Kirby interim reports, 

the Romanow Report concluded that increased private healthcare would not provide 

a solution to lengthy wait times: 

Early in my mandate, I challenged those advocating radical solutions for 
reforming health care -- user fees, medical savings accounts, de-listing 
services, greater privatization, a parallel private system -- to come forward 
with evidence that these approaches would improve and strengthen our 
health care system. The evidence has not been forthcoming. I have also 
carefully explored the experiences of other jurisdictions with co-payment 
models and with public-private partnerships, and have found these lacking. 
There is no evidence these solutions will deliver better or cheaper care, or 
improve access (except, perhaps, for those who can afford to pay for care out 
of their own pockets). More to the point, the principles on which these 
solutions rest cannot be reconciled with the values at the heart of medicare or 
with the tenets of the Canada Health Act that Canadians overwhelmingly 
support. It would be irresponsible of me to jeopardize what has been, and can 
remain, a world-class health care system and a proud national symbol by 
accepting anecdote as fact or on the dubious basis of making a “leap of faith.” 

[Emphasis in the original.] 
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[219] Later on in the Romanow Report, in a chapter dedicated to recommendations 

to reduce wait times, it is stated at 138-139 that: 

Time and time again, the Commission heard that, when it comes to access to 
specific diagnostic procedures and some surgical procedures, wait lists (i.e., 
the number of people waiting for a particular service) and waiting times (i.e., 
the average time people are on the wait list before they receive a service) are 
too long. Long waiting times are the main, and in many cases, the only 
reason some Canadians say they would be willing to pay for treatments 
outside of the public health care system. Health care providers, regional 
health authorities and hospitals are trying to keep pace with growing 
demands. More surgeries, treatments and tests are being performed, but 
demands often outstrip their ability to deliver the necessary services on a 
timely basis. As a participant in the Commission’s Policy Dialogue on Access 
at Dalhousie University put it, long waiting times are not caused by the 
system performing fewer diagnostic and surgical procedures but because 
medical advances now allow us to deliver more of these services and to a 
wider range of people. 

While the concerns of Canadians are clear, the debate over waiting times and 
wait lists is anything but. The debate has become clouded by contradictory 
evidence and conflicting claims by health care professionals, managers, 
health policy experts, and governments at all levels across the country (Lewis 
et al. 2000; Barer and Lewis 2000; Shortt 1999). The current debate appears 
to be polarized between two extreme and incompatible positions: 

Those who look at the way wait lists are managed across the country 
and conclude either that it is impossible to say whether there is a 
problem or that the problem is more perception than reality; and 

Those who use incomplete information to conclude that the problems 
are so severe that the only solution is to allow parallel private facilities 
in which individuals can use their own funds to purchase some 
services and, in their view, “take some pressure off the public 
system.” 

The Commission rejects both of these positions. 

[220] In Chaoulli, Binnie and LeBel JJ. relied on the Romanow Report’s findings 

that allowing a parallel private healthcare system would undermine the public system 

and make wait times for patients in the public system worse (at para. 243). On the 

other hand, Justice Deschamps relied on the Romanow Report for her conclusion 

that both the governments of Canada and Québec had ample time and opportunity 

to address lengthy wait times in the public healthcare system but have repeatedly 

failed to do so (at para. 96). 



Cambie Surgeries Corporation v. British Columbia (Attorney General) Page 73 

[221] My comments above, regarding the limited import of the Kirby Report in this 

litigation, apply equally to the Romanow Report. On this point McLachlin C.J.C. and 

Major J. noted in Chaoulli that (at para 151): 

… We observe in passing that the import of these reports, which differ in 
many of their conclusions, is a matter of some debate, as attested by our 
earlier reference to the Kirby Report. But the conclusions of other bodies on 
other material cannot be determinative of this litigation. They cannot relieve 
the courts of their obligation to review government action for consistency with 
the Charter on the evidence before them. 

[222] Growing concerns about wait times in Canada eventually led not only to the 

establishment of commissions but also to provincial and national initiatives to reform 

healthcare. One of the primary concerns in this regard has persistently been lengthy 

wait times for diagnostic testing, consultations with specialists and treatment by 

specialists.11 

[223] Provinces have made attempts to reduce waiting times in specific areas such 

as cardiac and other surgical care. However, the most significant development came 

in 2003 through the first ministers’ 2003 Accord on Health Care Renewal 

(sometimes called the “2004 Accord”). In this Accord, all of the provinces affirmed 

that all Canadians should have timely access to insured health services on the basis 

of need, not ability to pay, regardless of where they live in Canada. 

[224] In 2004, the Canadian first ministers reaffirmed this commitment and agreed 

to the “10-Year Plan to Strengthen Health Care.” As part of this plan the provinces 

promised to deliver evidence-based waiting benchmarks and measurable waiting 

time reductions in five priority areas: cancer treatment, cardiac care, diagnostic 

imaging, hip and knee joint replacement, and sight restoration. The 10-Year Plan 

was the first national initiative aimed specifically at reducing wait times. In support of 

the initiative, the federal government committed to allocating $41.3 billion in new 

funding to the provinces and territories over the 10-year period. Additional funds 

were allocated for specific wait time reduction initiatives. 
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[225] Not long after, evidence-based national wait time benchmarks were 

developed for procedures in four of the five clinical areas identified in the 10-Year 

Plan, including: 

a) Hip or knee joint replacements - 26 weeks. 

b) Cataract surgery for high-risk patients - 16 weeks. 

c) Cardiac bypass surgery - 2-26 weeks depending on level of urgency. 

d) Cancer radiation therapy - 4 weeks. 

A benchmark of 48 hours for hip fracture repairs was also developed. 

[226] A benchmark for diagnostic imaging was not provided due to a lack of reliable 

evidence and data. The 10-Year Plan also required the provinces to report on their 

progress as well as develop public websites which provide patients with useful 

information, including average wait times according to treatment areas and 

practitioners. 

[227] Two reviews of the progress of the implementation of the 10-Year Plan were 

undertaken. The first in 2008 by the House of Commons Standing Committee on 

Health, and the second in 2012 by the Standing Senate Committee on Social Affairs, 

Science and Technology. In 2008, the House of Commons Standing Committee 

reported that it could not conclude that consistent and meaningful reductions in 

waiting times had occurred. One of the Committee’s main findings was that there is 

an absence of comprehensive and reliable data needed to monitor progress and 

conduct comparisons across jurisdictions. 

[228] The 2012 Senate Committee already had before it significantly more data and 

information in comparison with the 2008 House of Commons Committee, and it was 

able to conclude that in Canada approximately 80% of priority procedures were 

completed within the benchmark. The Senate Committee noted, however, that there 

were significant variations across the country. Among its recommendations, the 

Senate Committee recommended expanding the benchmarks model and 
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establishing wait time targets for all specialty medical care, hospital emergency 

departments, and long-term care. The evidence in this case indicates that federal 

wait time benchmarks have not yet been established for other health services 

besides the five practice areas identified shortly after the 2004 first ministers’ 

agreement. 

[229] I discuss the federal benchmarks below and conclude that the British 

Columbia wait time benchmarks are a better indication of when waiting for medical 

care becomes clinically significant. 

[230] While the Kirby and Romanow Commissions were still working on their 

respective reports, the Chaoulli case was already making its way up to the Supreme 

Court of Canada. In the year 2000, Jacques Chaoulli and George Zeliotis, the former 

a physician and the latter a patient, commenced proceedings in the Superior Court 

of Québec. They were seeking a declaration that the prohibition against the sale and 

purchase of private health insurance under Québec legislation was unconstitutional 

given the state of wait times in the public system. The challenge was to the Québec 

equivalent of s. 45 of the MPA (the Québec equivalents of the other three provisions 

at issue here were not challenged in Chaoulli). Their claim was dismissed by the 

Superior Court and the Court of Appeal but these decisions were later overturned by 

the Supreme Court of Canada. 

[231] In a 4-3 decision, the majority of the Supreme Court of Canada found that 

given the lengthy wait times in the public system the province could not prevent 

patients from accessing private health insurance. Three of the four majority justices 

held that the prohibition deprived individuals of their s. 7 rights to life and security of 

the person under the Canadian Charter and that the deprivation was not in 

accordance with the principles of fundamental justice and could not be saved under 

s. 1. The fourth member of the majority, Deschamps J., reached the same 

conclusion applying the Quebec Charter of Human Rights and Freedoms, R.S.Q., 

c. C-12. Three judges dissented and held that even if there was deprivation of s. 7 
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under the Canadian Charter it was in accordance with the principles of fundamental 

justice. 

[232] In the analysis section of this judgment, I discuss the Supreme Court of 

Canada’s decision in Chaoulli in some detail including its application to the subject 

case. For the purposes of the historical background of healthcare in Canada and 

British Columbia, suffice it to say that the decision in Chaoulli had major implications 

well beyond the Province of Québec. The evidence is that, for example, the court’s 

decision about wait times has been discussed within the healthcare system in British 

Columbia. I also discuss below decisions from the Supreme Court of Canada 

following Chaoulli about the approach to be taken in adjudicating claims under s. 7 

of the Charter. 

[233] In response to concerns about wait times following Chaoulli, and in an 

attempt to implement the first ministers’ commitment to federal wait time 

benchmarks, British Columbia adopted its own strategic approach to improve timely 

access to surgical services. The province’s strategic approach is based on four 

pillars: governance, organizational structure, patient management and 

accountability. In 2007, the provincial Ministry of Health established operational wait 

time targets requiring that on average 90% of patients be treated within the national 

wait time targets for the five clinical areas mentioned above. As well, in 2007, in an 

effort to monitor wait times and access to surgery, British Columbia began collecting 

data for the Surgical Patient Registry (“SPR”), a province-wide database that tracks 

patients waiting for scheduled surgery in British Columbia. It is not an overstatement 

to describe the SPR data as vast. It is a complex matrix of about 200,000 surgical 

procedures performed per year, tracked at a number of different points and divided 

in a number of different ways including by specialty and by surgeon. 

[234] In 2009, British Columbia established the Provincial Surgical Advisory Council 

(“PSAC”), which was tasked with identifying ways to restructure and improve the 

delivery of surgical services consistent with the waiting time reduction initiative. 

PSAC led the development and implementation of British Columbia’s patient 
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prioritization system in 2010. This project introduced a standardized approach to 

prioritizing adult patients waiting for scheduled surgeries in the province that is still 

used today. Under the system, surgeons rely on their assessment of each patient to 

assign a diagnosis or clinical condition, which corresponds with a priority level and 

maximum recommended wait time, according to the patient’s condition and 

diagnosis. In 2014 and 2015, the priority codes adopted in 2010 underwent a 

comprehensive review, aimed at producing “clinically acceptable benchmarks.” The 

priority codes now cover over 600 diagnoses across multiple surgical subspecialties. 

I discuss the patient prioritization system and priority codes in further detail below. 

[235] In December 2009, shortly before British Columbia introduced the patient 

prioritization system, which involves patient priority codes for adults, the province 

adopted the “Paediatric Canadian Access Targets for Surgery” (P-CATS). 

Developed as part of the federal government’s efforts to reduce wait times, P-CATS 

introduced standardized priority codes for children requiring surgeries, which is still 

used today. The system covers 850 diagnoses and conditions across 11 surgical 

subspecialties. Like the province’s adult priority codes, each P-CATS code is 

associated with a maximum waiting period. In 2016, British Columbia released 

updated P-CATS codes in line with a national update. The P-CATS codes have 

some application to the claims of two of the individual plaintiffs. 

[236] Once again, the parties in this litigation disagree on the effects and likelihood 

of success of British Columbia’s actions to reduce and manage wait times. The 

plaintiffs have presented evidence they say shows that all these actions have made 

no or very little difference in terms of reducing actual wait times in the province. The 

defendant, on the other hand, claims that the government has appropriately and 

effectively responded to the waiting time problem with some successes. 

(g) Summary: history of public healthcare, the MPA and the CHA 

[237] In the following sections, I will return to discuss several of the events and 

provisions canvassed here. However, this overview demonstrates that since the 

Medical Services Act was implemented in 1968, British Columbia has maintained 
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various restrictions on user charges and extra billing as well as private health 

insurance for medically necessary medical care covered by the public plan. 

[238] Starting in 1968, private insurance carriers that were not licensed were 

prohibited from operating. The province ceased relying on “licensed” private 

insurance carriers as of 1975 before banning private health insurance in 1992. 

Except for short periods in the early 1970s and the early 1990s, extra billing has 

been prohibited or highly restricted. Moreover, the ability of physicians to work 

outside the public plan has been limited since 1968. It was only in 1986 that 

physicians were first permitted to voluntarily unenrol from MSP and offer what would 

otherwise be considered as insured services under the provincial plan at whatever 

rates they deem appropriate. Thus, the impugned provisions in this litigation have a 

long history, dating to the origins of universal medicare in the province. 

[239] There is also the history of the CHA including the five principles of public 

administration, accessibility, comprehensiveness, universality and portability. And 

there have been extensive and expensive national attempts to relieve wait times for 

specific medical procedures with some limited success. 

[240] As might be expected the parties interpret this history in different ways 

although all of the experts on the issue accept that public healthcare is a 

foundational national project in Canada. The difference between the parties is 

whether it is rational and necessary to restrict duplicative private healthcare in order 

to maintain and preserve this social project. 

[241] For example, Professor Michael Bliss, an expert historian for the plaintiffs, 

explained in his evidence the special and unique status that public healthcare has 

achieved in Canadian society. However, he also opined in a report he prepared for 

the C.D. Howe Institute (and that is the core of his expert report in this trial) that it is 

precisely this unique status which today impedes decision makers from taking the 

necessary steps to reform and improve the system. Further: 

Medicare came to Canada in 1968 as a national shared-cost program, had 
been implemented in all the provinces by 1971, and quickly gained political 
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currency as “the country’s most cherished social program”, and its most 
costly. It also became in some ways Canada’s most contentious social 
program, but with the qualification that there was seldom open debate about 
its fundamental principles because they were so widely accepted. Indeed, the 
sacred cow status that Canadian medicare appears to enjoy often seems to 
preclude a range of possible changes to the system, even as it encourages 
further change in certain approved directions. 

[242] In the Supreme Court of Canada decision in Chaoulli Deschamps J. 

expressed a similar critical perspective on the special status public healthcare 

enjoys in Canadian political discourse: 

[16] Although the federal government has express jurisdiction over certain 
matters relating to health, such as quarantine, and the establishment and 
maintenance of marine hospitals (s. 91(11) of the Constitution Act, 1867), it is 
in practice that it imposes its views on the provincial governments in the 
healthcare sphere by means of its spending power ... In order to receive 
federal funds, a provincial plan must conform to the principles set out in the 
Canada Health Act, R.S.C. 1985, c. C-6: it must be administered publicly, it 
must be comprehensive and universal, it must provide for portability from one 
province to another and it must be accessible to everyone. These broad 
principles have become the hallmarks of Canadian identity. Any measure that 
might be perceived as compromising them has a polarizing effect on public 
opinion. The debate about the effectiveness of public healthcare has become 
an emotional one. The Romanow Report stated that the Canada Health Act 
has achieved an iconic status that makes it untouchable by politicians 
(Building on Values: The Future of Health Care in Canada: Final Report 
(2002) (Romanow Report), at p. 60). The tone adopted by my colleagues 
Binnie and LeBel JJ. is indicative of this type of emotional reaction. It leads 
them to characterize the debate as pitting rich against poor when the case is 
really about determining whether a specific measure is justified under either 
the Quebec Charter or the Canadian Charter. I believe that it is essential to 
take a step back and consider these various reactions objectively. 

[243] The defendant, Canada, the Coalition Intervenors and the Patient Intervenors 

certainly take a different view about public healthcare in Canada. They accept that 

its history reflects problems in the past and there are problems now but they 

emphasize in very strong terms the equity principles inherent in a healthcare system 

that is based on need and not the ability to pay. This view is perhaps reflected in a 

speech that Justice Emmett Hall gave in 1968:12 

The right to health services and to education are now entrenched rights. They 
are twin endeavours advancing mankind. [And] the ultimate aim is 
elimination, as much as lies with society’s power, of poverty, sickness, 
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ignorance and want -- the structuring of a society that willingly accepts to 
distribute its wealth equitably to its citizens. 

[244] It is also a reminder of the harsh realities ordinary Canadians faced before 

public healthcare was introduced. Justice Piché of the Superior Court of Québec 

described these realities in the introduction to her decision in Chaoulli over a decade 

ago (Chaoulli c. Québec (Procureure générale), [2000] R.J.Q 786, [2000] J.Q. 

No. 479 (QL)): 

The present dispute concerning health and its accessibility problems 
sometimes makes us forget the not too distant past, in which people who 
were sick did not obtain care because they simply did not have the means to 
do so. In a spirit of generosity and equality, Canadian society has decided 
that this shall no longer happen. [translated from French] 

[245] Whether the value of Canadian public healthcare is an obstacle to any 

meaningful reform is not something I have to decide. My role is to decide whether 

the four impugned provisions of the MPA deprive people of their rights to life, liberty 

and security of the person in a manner that is contrary to the principles of 

fundamental justice. Alternatively, have the plaintiffs’ equality rights under s. 15 of 

the Charter been violated? If the evidence and the law support a finding that one or 

more of the four provisions of the MPA violate s. 7 or s. 15 then I must decide 

whether the provision or provisions can be saved under s. 1 of the Charter as a 

reasonable limit of those rights, justified in a free and democratic society. 

[246] The above history of public healthcare in Canada and British Columbia 

provides general background for the decisions I have to make and no more. 

D. PUBLIC HEALTHCARE IN BRITISH COLUMBIA 

[247] There is no question that the British Columbia healthcare system is among 

the largest, most complex and most expensive social programs administered by the 

provincial government. 

[248] The public healthcare system in British Columbia serves a population of 

approximately five million people and consists of many participants including the 

Ministry of Health, regional health authorities, the Provincial Health Services 
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Authority (“PHSA”), the Medical Services Commission (“MSC”), the Medical Services 

Plan (“MSP”), individual hospitals and other publicly funded medical facilities, 

individual professionals such as family physicians and surgeons, private medical 

facilities, diagnostic facilities and labs, and of course patients. It is worth noting that 

British Columbia generally has the healthiest population in Canada and has among 

the highest life expectancies (average 82.2 years) in Canada (average 81.5 years) 

and the world (average 71 years). 

[249] While the healthcare system is commonly referred to as the “public healthcare 

system” it is important to keep in mind that private healthcare is in fact a major part 

of the healthcare system in British Columbia. Indeed, the healthcare model adopted 

across Canada is one which entails public funding for healthcare but private delivery 

of healthcare services. As discussed above, this reflects the hybrid nature of 

healthcare in British Columbia, combining features of both the Bismarck and 

Beveridge approaches. 

[250] The vast majority of healthcare providers, in particular physicians, are 

independent and private enterprises. As discussed above, there is a long and 

complicated history behind this model. When public healthcare was introduced, 

physicians consistently resisted attempts to transform the Canadian healthcare 

system into a model where, for example, surgeons are employees on salary (as in 

the United Kingdom) rather than independent contractors paid on a fee-for-service 

basis (as in British Columbia). Nonetheless, both individual physicians as well as 

hospitals and other medical facilities depend primarily on public funding in one way 

or another. 

[251] In this section I discuss the different participants as well as the funding 

structure of healthcare in British Columbia. In the next section I discuss the evidence 

with respect to the operation of private surgical facilities in the province. 

(a) The Ministry of Health 

[252] The Ministry of Health guides the province’s healthcare services, in 

conjunction with health authorities, healthcare providers, agencies, and other 
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organizations. The Ministry of Health sets province-wide goals, standards, and 

expectations for health service delivery by health authorities. This is achieved 

through the development of social policy, legislation, and professional regulation as 

well as through funding decisions and an accountability framework for health 

authorities. 

[253] Overall, the Ministry of Health is responsible for administering provincial 

legislation and regulations related to healthcare, including the MPA and the Health 

Professions Act, R.S.B.C. 1996, c. 183. The Ministry of Health also directly manages 

a small number of provincial programs and services, including: MSP, which covers 

most physician services; PharmaCare, which provides prescription drug insurance; 

and the BC Vital Statistics Agency, which registers and reports on vital events such 

as a birth, death, or marriage. 

(b) Medical Services Commission (the “MSC”) 

[254] The MSC is responsible for the administration of the MPA, including MSP, 

and facilitation of reasonable access throughout the province to quality healthcare, 

and diagnostic facility services for British Columbia residents. The MSC is also 

responsible for administering billing by physicians and enforcing the restrictions on 

certain billing practices pursuant to the MPA, including ss. 17 and 18 which are the 

subject of the plaintiffs’ constitutional challenge. 

[255] The MSC consists of nine members appointed by the Lieutenant Governor in 

Council: three are appointed to represent the Province; three are appointed from 

three or more persons nominated by the Doctors of BC (formerly, the British 

Columbia Medical Association); and three are appointed on the joint 

recommendation of the Minister of Health and the Doctors of BC (to represent 

beneficiaries). The MSC has no employees of its own and must rely on other 

persons or bodies to carry out its administrative functions. Various divisions of the 

Ministry of Health support the MSC in this regard. 

[256] In administering the MPA, the MSC must ensure compliance with the MPA, 

including with respect to enforcement of the impugned provisions. For example, it 
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decides whether a physician can continue to be enrolled in MSP. The MSC must 

also have regard to the principles of the CHA in its administration of the MPA: public 

administration, comprehensiveness, universality, portability, and accessibility. The 

MSC must also have regard to principle of sustainability, as set out in s. 5.7 of the 

MPA. 

(c) Medical Services Plan (“MSP”) 

[257] MSP is a publicly funded program that pays for medically necessary 

healthcare services and some supplementary prescribed benefits on behalf of 

beneficiaries in accordance with the MPA. In most respects, MSP is a fee-for-service 

funding model in which enrolled physicians and healthcare practitioners are paid per 

service provided to beneficiaries. Payments are based on the amounts set out in a 

payment schedule approved by the MSC. 

[258] A person is a “beneficiary” of MSP if they are a resident of the province who is 

enrolled in MSP in accordance with the MPA. However, enrolment is voluntary, and 

beneficiaries may unenrol from MSP by applying to the MSC, after which they must 

wait 12 months before re-enrolling. 

[259] The MPA also applies to “practitioners”, which includes “medical practitioners” 

(physicians) as well as “health care practitioners”, such as dentists, optometrists, 

acupuncturists, physical therapists, massage therapists, chiropractors, naturopathic 

physicians, podiatrists, and midwives. Enrolment as a practitioner is voluntary. A 

practitioner who wishes to be enrolled must apply to the MSC, and the MSC must 

enrol the applicant if satisfied that they are in good standing with the relevant 

professional regulatory body (for example, the College of Physicians and Surgeons 

of British Columbia). 

[260] The MSC has the authority under s. 5 of the MPA to “determine the services 

rendered by an enrolled medical practitioner … that are not benefits under [the 

MPA]” (emphasis added). The following services are currently excluded pursuant to 

this authority: 
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a) Services provided by a medical practitioner to the medical 

practitioner’s family members or a member of the medical practitioner’s 

household; 

b) General hospital services provided by medical practitioners under the 

Hospital Insurance Act, R.S.B.C. 1996, c. 204 (such services may be 

benefits under the HIA); 

c) Services requested or required by a “third party” for reasons other than 

medical requirements, such as independent medical examinations, 

medico-legal services, services related to or for employment purposes, 

and services solely for insurance purposes, etc.; 

d) Services determined by the MSC not to be medically required or 

necessary (for example, purely cosmetic services, routine circumcision, 

etc.); 

e) “Experimental” medicine services; and 

f) Services provided to persons who are entitled to and eligible for the 

services under other statutes, including: 

i) Merchant Seaman Compensation Act, R.S.C. 1985, c. M-6 (i.e., 

services paid for by the federal government for merchant 

seaman injured in work-related accidents), 

ii) Corrections and Conditional Release Act, S.C. 1992, c. 20 (i.e., 

services paid for by the federal government for federal offenders 

injured while taking part in an approved program), 

iii) Government Employees Compensation Act, R.S.C. 1985, c. G-5 

(i.e., services paid for by the federal government for federal 

government employees injured in the course of employment), 

and 
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iv) Workers Compensation Act, R.S.B.C. 1996, c. 49213 (i.e., 

services paid for by WorkSafeBC arising from job-related 

injuries or disease). 

[261] Because these services have been determined by the MSC not to be 

benefits, the impugned provisions do not apply to them; the MPA does not prohibit 

physicians from charging their patients any fee they deem appropriate for these 

services. As discussed in greater detail later in this judgment, the plaintiffs place 

significant importance on the exemption for services to which a beneficiary is entitled 

under the Workers Compensation Act. Indeed, this exemption forms the primary 

basis for the plaintiffs’ s. 15 claim. 

(d) Health authorities 

[262] The province’s health authorities are the organizations primarily responsible 

for health service delivery in British Columbia. Five regional health authorities deliver 

a full continuum of health services to the population within their respective 

geographic regions. A sixth health authority, the Provincial Health Services Authority 

(“PHSA”), is responsible for managing the quality, coordination, and accessibility of 

certain services and province-wide health programs. I recognize there are two 

additional health authorities: the First Nations Health Authority and the Nisga’a 

Valley Health Authority. However, when I discuss health authorities below, for the 

purposes of this judgment, the definition of “health authorities” excludes the First 

Nations Health Authority and the Nisga’a Valley Health Authority. This is done in 

accordance with how the plaintiffs and defendant framed their “Prima Facie Facts” 

document before me which I rely on in this section of the judgment. 

[263] The five regional health authorities are created pursuant to the Health 

Authorities Act, R.S.B.C. 1996, c. 180: Fraser Health Authority (“FHA”) has 

approximately 1.7 million residents; Interior Health Authority (“IHA”) has 

approximately 726,000 residents; Northern Health Authority (“NHA”) has 

approximately 289,000 residents; Vancouver Island Health Authority (“VIHA”) has 
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approximately 765,000 residents; and Vancouver Coastal Health Authority (“VCHA”) 

has approximately 1.1 million residents. 

[264] The regional health authorities have an expansive statutory mandate, which 

includes: 

a) to develop and implement a regional health plan that covers: 

i) the health services provided in the region, or in a part of the 

region, 

ii) the type, size and location of facilities in the region, 

iii) the programs for the delivery of health services provided in the 

region, 

iv) the human resource requirements under the regional health 

plan, and 

v) the making of reports to the Minister of Health on the activities 

of the board in carrying out its purposes; 

b) to develop policies, set priorities, prepare and submit budgets to the 

Minister of Health and allocate resources for the delivery of health 

services in the region, under the regional health plan; 

c) to administer and allocate grants made by the provincial government 

for the provision of health services in the region; 

d) to deliver regional services through its employees or to enter into 

agreements with the provincial government or other public or private 

bodies for the delivery of those services by those bodies; 

e) to develop and implement regional standards for the delivery of health 

services in the region; 
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f) to monitor, evaluate and comply with provincial and regional standards 

and ensure delivery of specified services applicable to the region; 

g) to collaborate, to the extent practicable, with British Columbia 

Emergency Health Services, the PHSA and societies that report to the 

PHSA, facilities and other health institutions and agencies, 

municipalities and other organizations and persons in the planning and 

coordination of 

i) the provision, in British Columbia, of provincially, regionally and 

locally integrated ambulance services, emergency health 

services, urgent health services and ancillary health services, as 

those terms are defined in the Emergency Health Services Act, 

R.S.B.C. 1996, c. 182 and 

ii) the recruitment and training of emergency medical assistants, 

within the meaning of the Emergency Health Services Act, and 

other persons to provide the services referred to in 

subparagraph (i). 

[265] The sixth health authority, the PHSA, is responsible for managing the quality, 

coordination, and accessibility of certain services and province-wide health 

programs. These include the following specialized programs and services: 

BC Cancer Agency; BC Centre for Disease Control; BC Provincial Renal Agency; 

BC Transplant; Cardiac Services BC; BC Emergency Health Services, which 

provides ambulance services across the province; Health Shared Services BC 

(“HSSBC”), which finds opportunities and delivers back office programs for health 

authorities to improve cost effectiveness and enhance service quality (for example, 

HSSBC delivers common non-clinical services such as supply chain management, 

technology services, and finance and employee services for other health 

authorities); BC Mental Health Addiction Services; and Perinatal Services BC. The 

PHSA is also responsible for the British Columbia Children’s Hospital and Sunny Hill 
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Health Centre for Children, and the British Columbia Women’s Hospital and Health 

Centre. 

[266] The health authorities are required to plan and deliver, either directly or 

through contracted service providers, a range of programs. Although the specific mix 

of programs and services may vary from community to community, the health 

authorities must ensure that patients have access to services in all areas of the 

province, where practicable. 

[267] The health authorities are the organizations primarily responsible for the 

delivery of most healthcare programs and services in the province categorized 

according to the following sectors: 

a) Acute care (i.e., services where the recipients, both inpatient and 

ambulatory patients, are diagnosed and treated on the basis of 

immediate medical need in a dedicated facility). Such services typically 

have a limited duration, and include surgical services, diagnostic 

services, therapeutic care, nursing care, ground ambulance 

emergency services, air evacuation services, and support services 

such as housekeeping, laundry, food services, plant operations, and 

medical records required for the facilities to serve the recipients. Acute 

care includes the following sub-sectors: (a) ambulance services; (b) 

cancer treatment hospitals; (c) community ambulatory care centres; (d) 

general hospitals; (e) other speciality hospitals; (f) other hospitals; (g) 

paediatric hospitals; (h) private clinics (a clinic that is not publicly 

funded that may provide health services to public agencies on a 

contract basis); (i) provincial programs; and (j) rehabilitation hospitals. 

b) Residential care (i.e., healthcare and support services provided in 

live-in facilities where the care is provided on a continuous long-term 

basis or as shelter for a short period of time to provide respite, 

convalescent and hospice palliative care). Residential care includes 
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the following sub-sectors: (a) extended care hospitals; (b) long-term 

residential care; and (c) other residential care facilities. 

c) Population health and wellness (i.e., public health promotion, 

prevention, and protection programs that are provided primarily in a 

community setting). Population health and wellness includes the public 

health program subsector, which administers and provides public 

health programs such as health screening, promotion and education, 

disease and injury prevention and control, as well as environmental 

health and licensing. 

d) Community care (i.e., healthcare and support services provided in the 

community to clients primarily outside acute and residential care 

facilities, for undetermined periods). Such services include specialized 

community-based programs and in-home primary care services. 

Community care includes the following sub-sectors: (a) combined 

home healthcare and support services; (b) health professional 

services; (c) home support services; (d) assisted living; and (e) 

community services programs. 

e) Mental health and substance use (i.e., healthcare services related to 

the diagnosis and treatment of mental health and substance use 

disorders). Mental health and substance use includes the following 

sub-sectors: (a) substance use treatment residential treatment 

facilities; (b) combined community mental health and substance use 

treatment centres; (c) combined mental health and substance use 

residential treatment facilities; (d) community substance use treatment 

centres; (e) community mental health centres; and (f) mental health 

and substance use acute and tertiary care facilities. 

[268] The health authorities receive operating funding from the Ministry of Health 

each year, which they must allocate across the continuum of healthcare services. To 

align with the provisions of the Balanced Budget and Ministerial Accountability Act, 
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S.B.C. 2001, c. 28, Ministry of Health policy prohibits health authorities from 

budgeting a deficit for any fiscal year. 

[269] The Ministry of Health uses a number of methodologies to allocate funding to 

the health authorities. In making funding allocation decisions the Ministry of Health: 

a) determines the amount of funding that remains after making allocations 

to its core demand-driven program area commitments and executive 

and support services; 

b) considers the funding provided to the health authorities in previous 

years; 

c) identifies targeted funding that is required to support key government 

priorities such as funding necessary to support the implementation of 

major hospital projects, life support programs (i.e., funding to support 

the provision of cancer drugs, cardiac services, renal services and 

transplant services), and other Ministry of Health priority initiatives. 

This funding is “top sliced” from the incremental funding available in 

any given fiscal year and allocated to the appropriate health authority; 

and 

d) any remaining incremental funding is allocated primarily using the 

population needs-based funding (“PNBF”) model. 

[270] The “patient focused funding” methodology was previously used to provide a 

fixed amount of funding on a one-time basis to the health authorities to encourage 

delivery of specifically identified acute care services for a set price per unit. The 

overall objective of the methodology was to reduce wait times and increase 

same-day surgical procedures. 

[271] For example, in 2011/2012, hip and knee joint replacement surgeries and 

cataract surgeries became part of patient focused funding. Regional health 

authorities received $11 million for providing additional specifically identified hip and 
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knee joint replacement and cataract surgeries. There have been other initiatives as 

well as alternative funding models implemented in order to reduce wait times for 

surgeries. This is discussed in greater detail later in this judgment. 

[272] For the most part, the Ministry of Health does not specify or restrict how 

health authorities use their funding. Health authorities allocate their PNBF among 

the health sectors and to programs and services as they consider necessary. 

[273] The Ministry of Health has also used the activity based funding (“ABF”) model 

from time to time. For example, in 2009/2010, the Ministry of Health revised its ABF 

methodology for hip and knee joint replacement surgeries and cataract surgeries to 

include a direct link between funding and wait times. An ABF amount was identified 

within each regional health authority’s overall funding allocation, and in order to 

receive the full ABF amount each health authority was required to achieve targets for 

both surgery case volumes and wait times. 

[274] In 2017/2018, the health authorities’ budgeted total expenditures were $15.62 

billion, divided as follows: 

a) Acute care ($9.327 billion): (a) FHA: $1.982 billion; (b) VCHA: $2.256 

billion; (c) IHA: $1.219 billion; (d) VIHA: $1.292 billion; (e) NHA: $455.4 

million; and (f) PHSA: $2.124 billion; 

b) Residential care ($1.985 billion): (a) FHA: $597 million; (b) VCHA: 

$490.7 million; (c) IHA: $392.7 million; (d) VIHA: $394.4 million; 

(e) NHA: $107.7 million; and (f) PHSA: $2 million; 

c) Population health and wellness ($0.568 billion): (a) FHA: $89.6 million; 

(b) VCHA: $105 million; (c) IHA: $63.3 million; (d) VIHA: $65.2 million; 

(e) NHA: $28.8 million; and (f) PHSA: $216.4 million; 

d) Community care ($1.406 billion): (a) FHA: $343.6 million; (b) VCHA: 

$268.2 million; (c) IHA: $226.3 million; (d) VIHA: $271.9 million; 

(e) NHA: $125.2 million; and (f) PHSA: $170.9 million; 
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e) Mental health and substance use services ($1.122 billion): (a) FHA: 

$277 million; (b) VCHA: $334.3 million; (c) IHA: $146 million; (d) VIHA: 

$181.3 million; (e) NHA: $45.7 million; and (f) PHSA: $138.1 million; 

and 

f) Corporate services ($1.209 billion): (a) FHA: $251.9 million; (b) VCHA: 

$330.2 million; (c) IHA: $150 million; (d) VIHA: $180.2 million; (e) NHA: 

$61.5 million; and (f) PHSA: $235.2 million. 

[275] Most of the health authorities occasionally contract with private clinics for the 

delivery of certain diagnostic and medical services, including surgical services. Such 

contracts have been permitted since 2002, when the Ministry of Health implemented 

a “patient service delivery policy.” However, any such contractual arrangements 

must comply with the CHA and the MPA, including the impugned provisions. 

[276] The volume of surgeries performed by private clinics pursuant to such 

contractual arrangements typically amounts to between 1% and 2% of the total 

number of day surgeries provided by the health authorities. Approximately 27 private 

clinics have provided services pursuant to such contracts at one time or another. 

Very few of the highest-volume day surgeries are performed in the private clinics 

and almost three quarters of the surgeries performed consist of cataracts, dental, 

and arthroscopy surgeries. 

(e) Healthcare delivery and physicians 

[277] While the healthcare system in British Columbia is referred to as the “public 

system,” as in the rest of Canada, most necessary medical services are delivered by 

physicians who are independent, private actors. 

[278] Healthcare is provided directly to British Columbians through a variety of 

publicly-funded organizations, including: over 100 individual hospitals (including 

diagnostic and treatment centres with no acute care beds); over 600 general medical 

care clinics, including more than 200 walk-in clinics; over 1,000 community 

pharmacies; over 60 non-hospital medical imaging facilities; over 200 substance 
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abuse and mental health facilities/programs; over 75 programs for 

intake/assessment for psychiatric services; community nursing; community 

rehabilitation; adult day services; home support; assisted living residences; physical 

therapy clinics; occupational therapy clinics; family care homes; group homes; dental 

clinics; psychiatric inpatient units; healthcare centres; community health centres; 

crisis evaluation units; public health units; aboriginal health teams; more than 

20 environmental health programs; home care programs; residential care facilities; 

British Columbia Ambulance Service; psychosocial rehabilitation services; mobile 

crisis response programs; integrated primary and community mental health services; 

Telehealth; and HealthLink BC. 

[279] For the most part, healthcare services provided in the province are delivered 

by a continuum of medical practitioners, healthcare practitioners, and other 

healthcare professionals including: nearly 6,000 general practitioners; over 5,000 

specialist physicians; over 1,000 resident physicians and post-graduate fellows; 

approximately 36,000 practising registered nurses; almost 13,000 licensed practical 

nurses; over 2,500 registered psychiatric nurses; over 500 nurse practitioners; over 

1,000 chiropractors; over 3,000 dentists; over 5,800 certified dental assistants; 

approximately eight dental therapists; over 200 denturists; over 1,200 dieticians; 

over 3,000 registered massage therapists; over 200 midwives; over 500 naturopathic 

physicians; over 2,300 occupational therapists; over 600 opticians; over 5,400 

pharmacists (approximately 3,400 of whom are authorized to administer injections); 

over 900 pharmacy technicians; over 3,500 physical therapists; podiatrists; over 

1,000 registered psychologists; approximately 32,000 healthcare assistants; 

approximately 1,500 speech and hearing health professionals; and approximately 

500 traditional Chinese medicine practitioners and acupuncturists. 

[280] Pursuant to the MPA, physicians, dentists, optometrists, podiatrists, 

acupuncturists, massage therapists, chiropractors, naturopaths, physical therapists, 

midwives, nurse practitioners, and certified registered nurses may register with the 

MSC to be paid for benefits rendered to beneficiaries on a fee-for-service basis. 
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Other professionals may provide publicly-funded services to beneficiaries pursuant 

to the Hospital Insurance Act if they are contracted by the health authorities. 

[281] In total, the health sector in British Columbia employs over 240,000 providers. 

Since 2010 the public health workforce has increased in size by almost 20%, a 

significantly higher growth rate than growth of the provincial population and labour 

market.14 

[282] The public health system engages the services of 166,500 British 

Columbians; 109,000 work directly for health authorities in nursing or allied health, 

approximately 32,000 are employed through the publicly-funded affiliate system, 

approximately 11,500 are physicians, and 14,000 are managers or administrative 

employees. A further 73,500 healthcare providers deliver services through the 

private sector, which spans a wide variety of services, including physiotherapy 

offered at community-based clinics, long-term residential care in privately operated 

facilities, and many other privately operated facilities. 

[283] In terms of surgical services, the British Columbia health system delivers a full 

continuum of surgical services for adults and children in the following specialities: 

general surgery, bariatric surgery, cardiac surgery, otolaryngology, plastic surgery, 

thoracic surgery, obstetrics/gynecology, neurosurgery, ophthalmology, oral and 

maxillofacial surgery, orthopedic/spinal surgery, transplant surgery, trauma surgery, 

dental surgery, urology, and vascular surgery. 

[284] In British Columbia, as in the rest of Canada, the vast majority of all 

physicians are independent professionals who decide where they will practise, set 

their own hours of practice and determine how many and which patients to treat. 

[285] Most enrolled physicians providing benefits to beneficiaries (whether in the 

community or hospital settings) receive payment through MSP on a fee-for-service 

basis. However, the Physician Master Agreement (“PMA”), which establishes the 

compensation and benefit structure for medical practitioners who provide 

MSP funded services, also provides for alternative payment arrangements whereby 
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some enrolled physicians providing benefits to beneficiaries may engage in service, 

sessional, or salary agreements: 

a) Fee-for-service program: MSP pays enrolled physicians for the 

provision of benefits to beneficiaries on a fee-for-service basis in 

accordance with the MSP payment schedule. Specifically, all benefits 

approved by the MSC for provision to beneficiaries under MSP are 

listed in the plan’s payment schedule. When an enrolled opted-in 

physician provides a benefit to a beneficiary (whether in a hospital or 

community care facility), he/she submits a claim to MSP for the 

provision of that specific benefit. Likewise, when an enrolled opted-out 

physician provides a benefit to a beneficiary (whether in a hospital or 

community care facility), he/she charges that patient directly for the 

MSP amount and the patient submits a claim to MSP for the 

reimbursement of that specific benefit. Accounts are paid by MSP on a 

semi-monthly basis. In 2014/2015, MSP paid enrolled medical 

practitioners $3.06 billion for rendering benefits to beneficiaries in the 

province on a fee-for-service basis. 

b) Alternative payment program (“APP”): Appendix D to the PMA 

(discussed below) defines the APP, which provides funding for the 

payment of contracted service, sessional, and salaried medical 

practitioners where an alternative to fee-for-service funding is needed 

to maintain, stabilize, or improve patients’ access to medically 

necessary physician services. An APP arrangement can be used to 

fund: 

i) part-time medical practitioners, 

ii) practices where the volume of services provided would not 

provide service stability or dependable medical practitioner 

income, and 
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iii) contracted medical practitioners’ management of complex or 

time-consuming patient care by allowing them to bill for the 

actual amount of time spent with or on behalf of patients, 

instead of the number and type of services. 

c) Examples of the types of clinical programs funded by APP include 

psychiatry, oncology, addictions treatment, emergency room, and 

primary care. 

d) All service, sessional, and salaried medical practitioners under the 

APP are funded by the Ministry of Health. However, the Ministry of 

Health does not pay the medical practitioners directly. Rather, MSP 

funds the health authorities, who, in turn, pay medical practitioners. 

Individual APP contracts are between individual health authorities and 

specific medical practitioners. 

e) In 2014/2015, MSP paid health authorities $436.91 million allocated to 

APP contracts with physicians. 

[286] Since 1993, British Columbia, the MSC, and the Doctors of BC have entered 

into a series of agreements that define the parameters of the working relationship 

between medical practitioners and British Columbia, which is captured by the PMA. 

As already mentioned, the PMA establishes the compensation and benefit structure 

for medical practitioners who provide MSP-funded services, whether on 

fee-for-service or through alternative funding methods, such as service contracts, 

salary, and sessional arrangements. The PMA covers a period of five years and 

includes five subsidiary agreements. 

[287] The subsidiary agreements provide for funds to be disbursed through the 

General Practice Services Committee, the Specialist Services Committee, the Joint 

Standing Committee on Rural Issues, and the Benefits Committee, all of which are 

joint committees of the Ministry of Health and the Doctors of BC which look at 
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innovative ways to improve care and service for patients. The Ministry of Health 

funding of the joint committees in 2014/2015 was approximately $166 million. 

[288] As noted above, the primary focus of the plaintiffs’ claim is on scheduled 

surgeries which are surgeries for which a surgeon’s office has sent a surgical 

booking form to the appropriate health authority booking office. Until an actual 

date/time has been determined for the surgery, scheduled patients are placed on the 

particular surgeon’s wait list. Data related to all scheduled surgeries is stored in the 

SPR which is discussed below. 

[289] Unscheduled surgeries include emergency surgeries and surgeon add-ons to 

the surgical slate. That is, such surgeries do not appear on a wait list and a surgery 

booking form is not sent to the health authority booking office. As such these 

surgeries are also not captured in the SPR data (as is the case for psychiatric 

services). 

[290] One of the main issues in this litigation is the manner in which operating room 

time is allocated to individual specialists and practice areas. The plaintiffs place 

significant importance on the fact that surgeons who gave evidence at trial all 

complained about not having enough operating room time allotted to them in order to 

provide their patients surgeries within the applicable wait time benchmarks. 

[291] Every healthcare system, public and private, is faced with the inescapable 

necessity of portioning operating room time. Hospitals have a finite number of 

surgical spaces and healthcare professionals such as surgeons, operating room 

nurses and anesthesiologists. Making things more complicated are things like the 

current acute shortage of anesthesiologists and what appears to be periodic 

shortages of operating room nurses. Likewise, hospitals must ensure that operating 

room space and capacity remains available in order to deal with urgent and 

emergent cases at all times. As a result, scheduling of surgeries is a highly complex 

and fluid exercise. 
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[292] Dr. Marcel Dvorak, a spinal orthopedic surgeon at Vancouver General 

Hospital, described in his testimony how operating room time is collaboratively 

allocated amongst his group of spine care specialists (including neurosurgeons): 

... We divide our core activity up equally reflecting the remuneration of that so 
that we get a bulk allocation of elective OR time and we assign that to 
surgeons, and it’s never the same day each week. It’s a very fluid thing based 
on, you know, complexities of the type of surgery we do so that, for example, 
a surgeon may need two days back to back to do a big tumour case, and so 
they get two days one week and then may not get OR time the next week. 
But we divide it up so by the end of the year the number of scheduled OR 
hours are the same ... 

[293] In terms of how the total amount of operating time is allocated to the whole 

group Dr. Dvorak testified that: 

Well, that’s made at the hospital level, and the hospital has historically 
allocated OR time to divisions and groups of physicians based on what they 
for many, many years have received, so that you know, neurosurgery had so 
much -- so many hours of elective OR time and that was the foundation of 
what they got. 

There have been attempts to change those allocations, but they’ve been 
imperceptibly small from my perspective. Things like resource allocation 
methodology and things like that have been attempted, but we have seen our 
OR time, the total amount, stay relatively static and then, because of recent 
events, shrink substantially. 

[294] Other surgeons use different models of assigning cases, some less 

collaborative than this. But the evidence does not include a hospital where there is a 

hierarchical model where some supervising administrator assigns operating room 

time among the surgeons. To their credit surgeons generally work it out among 

themselves, including the need for on-call time. 

[295] As Dr. Dvorak’s evidence demonstrates, operating room allocation is complex 

and determined by multiple factors and participants. At the highest level, total 

operating room time is dependent on the amount of resources allocated to the 

hospitals from the health authorities who in turn depend on government funding. As 

discussed previously, at times that funding will be specifically designated to a certain 

practice area, such as joint replacement surgeries, in an attempt to increase 
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capacity and reduce wait times in that area. However, for the most part, funds are 

distributed through the health authorities to the medical facilities, namely hospitals, 

without a specific designation. It is hospital administrators who are charged with the 

difficult task of allocating operating room resources amongst the different practice 

areas and surgeons. 

[296] At the level of the surgeons, Dr. Dvorak described scheduling of surgeries as 

“a dynamic process.” He explained that his regular and scheduled surgical slate can 

be replaced literally on the spot by the arrival of urgent patients requiring surgery. 

The patients who had been scheduled for surgery would then go back on a waiting 

list that also has to account for full slates the following days. It will then be up to the 

individual surgeons to divide their collective operating room time amongst 

themselves, taking into consideration the needs of their respective patients. The 

evidence is that these very complex situations are not common. However, they do 

occur and they demonstrate the intricacy of the surgical wait list system. 

(f) Diagnostics 

[297] Diagnostic testing and imaging is without a doubt a crucial part of the delivery 

of quality healthcare, as the case of Ms. Martens demonstrates, which is discussed 

below. Without the colonoscopy she had it seems that her physicians would not 

have detected she had cancer in time. On the other hand, there is also evidence of 

physicians over-ordering certain costly tests, primarily MRIs, when it might not be 

necessary. All physicians and healthcare experts who gave evidence on this point 

acknowledged that a delicate balance must be struck in order to ensure optimal use 

of diagnostic tools and technologies. 

[298] Similar to the provision of physician services, most diagnostic services are 

publicly funded but privately delivered in British Columbia. Most diagnostic services 

are provided as benefits to beneficiaries outside of the hospital infrastructure (for 

example, in diagnostic facilities approved by the MSC), or to outpatients in the 

hospital infrastructure, are funded on a fee-for-service basis by MSP. On the other 

hand, diagnostic services provided to beneficiaries through the health authorities’ 
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hospital infrastructure to inpatients and emergency room patients are hospital 

services within the meaning of the Hospital Insurance Act and are funded through 

the health authorities’ global operating budgets. 

[299] Where the diagnostic test requires advance booking, such as MRI, CT, and 

PET imaging, hospital-specific requisition forms must be submitted by the referring 

practitioner to the facility providing the service. As part of the booking process, 

requests are given a priority level assigned by a radiologist. A booking is then 

scheduled for the next available slot based on the designated priority. If a patient’s 

situation changes during the wait time for the service, the referring physician is 

required to contact the booking institution to request reprioritization. 

[300] The plaintiffs raise the issue of wait times for certain diagnostic tests 

throughout their arguments. However, wait times for diagnostic services are not an 

issue in this litigation (excepting surgical services with a diagnostic function captured 

under the impugned provisions). I note in this regard that at one point the plaintiffs 

sought to amend their claim in order to introduce a legal challenge to an amendment 

to the MPA (s. 18.1). The plaintiffs’ proposed new claim involved wait times for 

diagnostic services. However, I dismissed that aspect of the plaintiffs’ application, 

finding that the corporate plaintiffs did not have sufficient interest to grant them 

standing with respect to diagnostic services, among other reasons (2018 BCSC 

1141). Thus, issues pertaining to diagnostic services, including wait times, are only 

relevant in terms of providing context to the plaintiffs’ claims, namely in terms of 

understanding the full patient journey as discussed below. 

[301] For historical reasons the funding, service delivery, and governance models 

for MRI and CT services are different from those for most other diagnostic services. 

At the time they were introduced, MRI and CT services were considered to be new 

technologies, the value of which had not been clearly identified. Therefore, they 

were not considered to be part of the standard of care. Further, in comparison to 

other imaging modalities, MRI and CT were high-cost and required controlled 

deployment to manage utilization growth and system costs. For these reasons, with 
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the exception of the CT professional fee paid to the physician, publicly-funded MRI, 

CT, and PET imaging technologies were embedded only in the hospital structure. 

[302] Health authorities are responsible for determining where MRI, CT, and PET 

imaging technology services will be located, and the volume of services provided. 

Unlike other diagnostic services governed under the MPA, there is no provincial 

oversight over the location of the imaging technology services or service levels. 

(g) Medical education and training 

[303] In considering the evidence about the potential effects a parallel duplicative 

private healthcare system would have on equitable access to healthcare (discussed 

below) and the public system more generally, it is important to appreciate the 

complexities associated with maintaining or increasing the supply of healthcare 

professionals. Training healthcare professionals takes time and involves significant 

public funding. While governments do not have absolute control over how many 

individuals will join the healthcare professions, they play an important role in 

ensuring that sufficient numbers of professionals are properly trained. 

[304] With respect to physicians, there are normally six stages in their training and 

licensure. The first three stages are related to training, while the latter three relate to 

licensure: 

a) First stage: Completion of at least two years of an undergraduate 

degree program; 

b) Second stage: Completion of a four-year undergraduate Doctor of 

Medicine degree program; 

c) Third stage: Completion of a two- to five-year post-graduate residency 

program; 

d) Fourth stage: Certification from an appropriate certifying body, like the 

College of Family Physicians of Canada, the Royal College of 

Physicians and Surgeons of Canada, etc.; 
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e) Fifth stage: Licensure to practise independent medicine in Canada 

(i.e., the Licentiate of the Medical Council of Canada); and 

f) Sixth stage: Registration to practise in a particular province (i.e., with 

the College of Physicians and Surgeons of British Columbia). 

[305] None of the stages of training or licensure imposes restrictions or 

requirements regarding where a physician may practise in Canada, except for the 

requirement of appropriate provincial registration for each province the physician 

practises in (sixth stage). As will be seen below, physicians have had some success 

with legal challenges to efforts by government to regulate where they practise (but 

there is reason to question whether those previous cases would be decided the 

same way today).15 

[306] There is only one Doctor of Medicine degree program offered in British 

Columbia by the University of British Columbia (“UBC”), with locations in Victoria, 

Vancouver, Kelowna and Prince George. Over the past decade, the Ministry of 

Health has increased the quotas for the number of physicians that can be trained in 

British Columbia. Since 2003, the number of first-year undergraduate medical school 

spaces has more than doubled from 128 to 288. As of 2015, 288 students graduated 

from the Doctor of Medicine degree program in British Columbia per year. Of course, 

some of these graduates end up practising medicine in other provinces or even 

outside Canada. Likewise, some physicians will be trained in other provinces but 

end up practising medicine in British Columbia. 

[307] Nonetheless, the investment in training new physicians is substantial. As of 

2016, the start-up cost for each new space in the undergraduate Doctor of Medicine 

program was approximately $1 million, and the additional annual operating cost for 

each new space was approximately $273,175. The tuition paid by a student for each 

year of the undergraduate Doctor of Medicine program was $17,066, and the total 

yearly cost for the undergraduate program, inclusive of textbooks, supplies, and 

fees, ranged from $18,314 to $24,921, depending on the year of the degree 

program. 
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[308] In 2013/2014, UBC had 1,146 Doctor of Medicine undergraduate students 

and 1,169 post-graduate students, as well as 677 full-time faculty members and 

6,059 clinical faculty members. Following completion of the Doctor of Medicine 

degree program, students wanting to practise in British Columbia are required to 

complete a residency program. The UBC Faculty of Medicine offers residency 

training in family medicine, as well as in 69 specialties and sub-specialties, which 

typically take between two to five years to complete. 

[309] Between 2003 and 2016, the number of entry-level post-graduate residency 

positions in British Columbia increased from 134 to 346. This too is not a simple 

matter since, as explained by Dr. Andrew Hamilton, increasing the number of 

residency positions requires a consideration of available funding and whether there 

are enough practitioners with time to devote to the supervision of new residents. 

[310] During their residency, students are employees of hospitals; however, their 

remuneration is funded entirely by the Ministry of Health. Specifically, the Ministry of 

Health provides all operational funding for the residency program, including 

residents’ salaries and benefits, to UBC, which in turn provides the required funding 

to the health authorities to remunerate residents. As of 2016, residents were entitled 

to an annual salary of between $50,000 and $80,000 (depending on the year of 

residency), as well as benefits including maternity and parental leave, double pay on 

statutory holidays and 20 working days of annual paid vacation. 

[311] Overall, the cost of educating and training physicians is significantly borne by 

the public. In 2014/2015, British Columbia provided $579,588,251 in operational 

funding to UBC. The funding was provided on the condition that, among other things, 

the Doctor of Medicine degree program had a minimum target of 1,152 full-time 

equivalent student spaces. Between 2003/2004 and 2014/2015, UBC received 

$1.041 billion in operational funding for the post-graduate medical education 

residency program from government sources: $1.035 billion from the Ministry of 

Health, and $5.98 million from Health Canada. In 2014/2015, the Ministry of Health 

provided $122.4 million, and Health Canada provided $718,554 to UBC to support 
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1,247 full-time equivalent resident positions in the post-graduate medical education 

residency program. 

[312] Based on these projected amounts, the average cost to the public for training 

of a full-time resident is estimated at approximately $100,000 per year; $200,000 

total for a two-year residency in family medicine; or $500,000 total for a five-year 

residency in a specialty like general surgery. 

[313] Between 2007 and 2016, the Ministry of Health invested approximately 

$119.1 million to upgrade and expand UBC’s clinical academic space, allowing 

faculty members to conduct undergraduate and post-graduate classes through a 

virtual learning setting. 

[314] With respect to the training of nurses, prior to September 2018, entry into the 

profession of nursing in British Columbia was regulated by the College of Licensed 

Practical Nurses of British Columbia; the College of Registered Nurses of British 

Columbia; and the College of Registered Psychiatric Nurses of British Columbia. As 

of September 2018, these colleges were combined into a new college, the British 

Columbia College of Nursing Professionals (“BCCNP”). Entry into the practice of 

nursing as a licensed practical nurse (“LPN”) or registered nurse (“RN”) in British 

Columbia is now regulated by the BCCNP. 

[315] Historically, the two main entry-level programs for students wanting to 

become RNs were the three-year bachelor of nursing diploma program (“BN”), and 

the four-year bachelor of science in nursing degree program (“BScN”). Since 2006, 

the BCCNP (and its predecessor) now requires nurses to obtain a BScN before they 

will be permitted to practise nursing as an RN in British Columbia. 

[316] As of 2016, there were 27 recognized education programs in British Columbia 

training students to become RNs (“Nursing Schools”), with annual tuition ranging 

between $3,500 and $8,000, and total program costs to the student ranging between 

$17,500 and $40,000. 
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[317] After successfully completing a recognized nursing education program, 

students wanting to practise as an RN in British Columbia must first pass the 

BCCNP registration exam and a criminal record check. 

[318] BScN programs are typically general nursing qualification programs that do 

not involve a specialization. However, many nursing positions also require 

specialized nursing training, such as: critical care nursing, emergency nursing, high 

acuity nursing, neonatal nursing, nephrology nursing, occupational health nursing, 

pediatric nursing, perinatal nursing, and perioperative or operating room nursing. 

[319] Nurses who want to work in an operating room require specialized 

perioperative training and are required to either complete a program based on the 

Association of Perioperative Registered Nurses (“AORN”) curriculum offered by the 

health authorities; or obtain an Advanced Certificate in Perioperative Nursing 

(“ACPN”) through a post-secondary institution. 

[320] In order to qualify for the ACPN program, students must have a BScN, at 

least six months of nursing experience in an acute care environment, and be 

sponsored by their employer. The ACPN program is typically paid for by the nurse’s 

employer, and if employed by a health authority, the nurse typically receives wages 

during enrollment in the program through their employer. As of 2016, Vancouver 

Coastal Health Authority estimated that training one operating room nurse through 

the ACPN program involved costs averaging $81,234, inclusive of wages and 

program costs. The health authority-based AORN program requires up to 27 weeks 

to complete. 

[321] Nurse practitioners are registered nurses with a graduate level degree in 

nursing. They perform a full range of nursing functions that would be performed by 

an RN plus additional tasks such as diagnosing, prescribing, ordering diagnostic 

tests, managing common acute and chronic illnesses, and referring patients to 

specialists.16 The three universities in British Columbia that offer a graduate level 

degree in nursing are the University of Northern British Columbia, University of 

Victoria, and UBC. 
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[322] As of 2019, there are 529 practising nurse practitioners in British Columbia, 

and the Ministry of Health has announced funding to increase that number by 200. 

The Ministry of Health has also committed to doubling the number of nurse 

practitioners graduating per year from 45 to 90, by 2022. This is consistent with the 

evidence in this trial that there is increasing use of nurse practitioners as a way to 

reduce the workload of physicians for appropriate cases or as part of a 

multidisciplinary approach to healthcare. 

[323] The Ministry of Health provides operational funding to each of the nursing 

schools on an annual basis, on the condition that, among other things, the nursing 

programs in each school maintain a minimum number of full-time equivalent student 

spaces. For example, in 2014/2015, British Columbia provided $131,052,000 in 

operational funding to the British Columbia Institute of Technology. The funding was 

provided on the condition that, among other things, the nursing program has a 

minimum of 2,286 full-time equivalent student spaces. 

[324] As of 2016, it cost the Ministry of Health between $12,500 and $19,100 to 

train one nursing student for one year of a BScN program. Generally, between 2001 

and 2016, British Columbia invested more than $200 million to educate, recruit, and 

retain nurses. British Columbia has also added more than 4,500 new nursing 

education spaces and increased the number of licensed nurses in British Columbia 

by 37% to more than 55,000. More than $13.6 million owed on student loans was 

forgiven for nursing graduates in the province. 

[325] British Columbia also invests significant resources in the training and 

regulation of other crucial aspects of healthcare delivery. This includes diagnostic 

technicians, healthcare administrators and other essential staff. Overall, a great deal 

of resources and planning goes into the training of healthcare professionals, 

including complex assessments regarding the projected needs of a growing and 

aging population. 
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(h) WorkSafeBC - the Workers’ Compensation System 

[326] The workers’ compensation system is a parallel public welfare and partial 

healthcare system that operates alongside MSP to ensure that workers injured on 

the job are adequately compensated and treated. It operates differently from MSP in 

some unique ways. Nevertheless, a broad common feature of both systems is that 

much like MSP, the workers’ compensation system is a mandatory system in which 

the provision of benefits is not dependent on a worker’s ability to pay but on their 

medical needs with benefits calculated based on individual incomes (with some 

maximums). 

[327] In very broad policy terms, in the current workers’ compensation system, 

workers receive the benefit of a no-fault, publicly administered compensation system 

and in return they give up the right to sue their employers for work-related injuries 

and diseases. The statutory immunity from litigation is the benefit for employers. The 

system is paid only from assessments against employers and there is no funding 

from general taxation. There is a relationship between an employer’s assessment 

rate and its safety record as a means to incentivize employers to create a safe 

workplace. 

[328] Looking at the history of workers’ compensation, in Canada, and specifically 

the British Columbia’s workers’ compensation system, it predates medicare by 

approximately 50 years. The workers’ compensation scheme was “taken into 

consideration when universal hospital coverage and universal medical care 

coverage was introduced.” Instead of merging the two systems it was decided that 

they would function alongside one another. The workers’ compensation system was 

developed to protect employers against personal injury lawsuits and to provide 

employees with a better measure of compensation, while incentivizing the creation 

of better working conditions, thereby reducing opportunities for accidents. 

[329] Prior to the existence of the workers' compensation scheme, injured workers 

were obliged to file lawsuits against their employers. This proved to be inefficient 

and it was accepted to be unfair to workers and their families. Seeking 
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compensation by suing through the courts was a poor option for employees, but it 

also presented the possibility of dire consequences for employers, including 

bankruptcy. These types of risks compromised the viability of many businesses. In 

1902 Canada’s first Workmen’s Compensation Act was enacted in British Columbia, 

which established a no-fault compensation scheme. 

[330] Eventually, legislation governing the workers’ compensation systems was 

further developed to reflect what is commonly known as the “historic compromise.” 

In the interests of public welfare, both workers and employers surrendered to the 

state certain rights. Workers gave up the right to sue their employer and, in return, 

employers funded a state-sponsored system of no-fault insurance. In exchange for 

the lost right to sue, workers received compensation for wage-loss and certain 

medical costs. This “historic compromise” was recommended by the 1912 British 

Columbia Royal Commission on Labour. 

[331] Another objective of workers’ compensation legislation was to internalize the 

cost of workplace injury and illness, including the cost of healthcare and cost of 

non-employment. This structure serves to provide an incentive to employers to 

reduce the incidence of illness and injury by maintaining safe workplace 

environments. 

[332] The trade-off from the perspective of the workers is that by relinquishing their 

right to sue their employers they ensured that more workers would be protected and 

that they would receive fair compensation even if the business went insolvent, for 

example. In this regard, the eventual exclusion of workers’ compensation schemes 

from the general public healthcare system was a considered and deliberate choice. 

The Hall Commission explicitly considered the workers’ compensation health system 

at the time and recommended that it remain excluded from the broader public 

healthcare system due to its unique characteristics and objectives. Put another way, 

the workers’ compensation systems in place when public healthcare was introduced 

were “grandfathered.” 
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[333] Overall, the workers’ compensation legislation serves an important function 

as part of the provincial social safety net, as observed in the Final Report of the 

Royal Commission on Workers’ Compensation in British Columbia: 

The relationship of compensation boards to other agencies and systems has 
also changed in the last half century. Once largely stand-alone, workers’ 
compensation in Canada is now part of a social safety net that insures 
Canadians against a variety of risks, including unemployment, health 
problems and the consequences of old age and poverty. ... 

[334] Based on British Columbia’s Workers Compensation Act, R.S.B.C. 1996, c. 

492 (“WCA”), and WorkSafeBC’s mission statement, WorkSafeBC’s purposes are 

to: promote occupational health and safety (Part 3 of the WCA); adjudicate and pay 

claims (Divisions 2 and 3 of Part 1 of the WCA); and classify and assess employers 

(Division 4 of Part 1 of the WCA). 

[335] Benefits under the WCA and administrative costs of WorkSafeBC are borne 

by employers. WorkSafeBC (formerly, the named “Workers’ Compensation Board”) 

is authorized to assess, levy and collect funds from employers and independent 

operators for the purposes of maintaining the accident fund that pays workers’ 

compensation benefits, costs and expenses. Assessments/premiums charged reflect 

an employer’s record of workplace safety, which provides an incentive for employers 

to promote safety, support treatment and promote return to work. 

[336] WorkSafeBC pays for services and treatments that are not covered by MSP. 

The types of benefits, treatments and services covered by WorkSafeBC include 

wage loss payments, permanent disability pension, discretionary benefits for 

rehabilitation and retraining, death benefits, and healthcare benefits which include, 

among other things, treatments provided by practitioners such as chiropractors, 

physiotherapists, massage therapists and others. 

[337] In addition, the Visiting Specialist Clinic (“VSC”), developed by WorkSafeBC 

in 1997, offers expedited surgical and medical consultations by about 30 specialists 

and subspecialists. However, the VSC is not used for all cases, and a worker does 

not automatically attend at the VSC. Rather, WorkSafeBC must first determine that 
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the specific individual’s case is appropriate for referral to the VSC. For example, 

injured workers may be referred to the VSC when an appropriate specialist is 

unavailable in the regular public system in the worker’s location or where the 

worker’s injuries are particularly complex. 

[338] Only a small proportion of claims are referred to the VSC and, of those 

referred, an even smaller proportion result in surgery. Out of a total of approximately 

159,000 claims that were reported in 2018, only about 3,200 were referred to the 

VSC. Of those 3,200 referrals, only about 22.8% ended up having surgery. This is 

generally consistent with the evidence of physicians in this litigation that in some 

practice areas only around 30% of specialist consultations result in a decision to 

undergo surgery. Ultimately, whether a worker’s surgical treatment takes place at a 

public or private facility is determined by the surgeon. 

[339] WorkSafeBC also introduced an expedited fee system in approximately 1997. 

Physicians and specialists are able to receive the premium fees for expedited 

services irrespective of whether the procedure is performed in a public or private 

facility. Payment is based on whether the procedure was performed within the 

prescribed time frame. Fees for physicians providing services to WorkSafeBC 

(expedited or otherwise) are set out in the “Physician Services Contract,” which is 

negotiated between the Doctors of BC and WorkSafeBC. Pursuant to this contract, 

physicians are eligible to receive premium rates for additional services, including 

expedited services. WorkSafeBC limits specialists’ participation in the VSC to two 

days per week in most cases and pays specialists at the VSC a sessional rate of 

$2,220.66 per 3.5-hour session. 

[340] The primary reason for expedited consultations and surgeries in the workers’ 

compensation system is to save money for WorkSafeBC and, ultimately, employers. 

If a worker is on temporary disability benefits while waiting for a consultation or 

surgery that is a cost to the system. The sooner the worker can be treated and can 

return to work (or be assessed for a pension) the less cost there is in benefits paid. 

The plaintiffs point to this as a model for public healthcare generally in British 
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Columbia and question why MSP beneficiaries cannot have the same timely care. 

They do not challenge any part of the workers’ compensation system itself but they 

refer to it as part of their challenge to the impugned provisions of the MPA under 

s. 15 of the Charter, as discussed below. 

[341] Andrew Montgomerie, the Director of Financial Services and Health Care 

Programs at WorkSafeBC, provided current figures regarding its scope of benefits 

and number of beneficiaries. Overall, payments for expedited consultations, imaging 

and surgeries comprise a small portion of WorkSafeBC’s overall spending. The 

figures for 2018 are as follows: 

a) More than 245,000 employers and 2.44 million workers in British 

Columbia are insured by WorkSafeBC; 

b) WorkSafeBC spent a total of $362.6 million on healthcare benefits; 

c) Only $8.3 million of the $362.6 million total was paid to private surgical 

facilities; and 

d) Expedited surgery and imaging represented only 3% of the total 

amount spent on healthcare in 2018. 

[342] To conclude, the workers’ compensation scheme has always been intended 

to operate alongside the general public healthcare insurance plan, MSP. When a 

worker qualifies for coverage through WorkSafeBC, the worker receives all of the 

necessary benefits through WorkSafeBC, and treatment and services pertaining to 

the accepted claim are not covered by MSP. However, in accepting the benefits of 

the WorkSafeBC system, the worker loses some autonomy with respect to 

treatment, benefits and services. Ultimately, WorkSafeBC retains control and 

decision making powers over all matters pertaining to the quality and quantity of 

treatment a worker receives. If WorkSafeBC determines that a particular treatment 

will not be beneficial or is unnecessary it will decline to pay the cost of that treatment 

and it can decide when a period of disability ends. 



Cambie Surgeries Corporation v. British Columbia (Attorney General) Page 112 

(i) Funding of the healthcare system in British Columbia 

[343] There are two main sources of funding of healthcare in British Columbia. The 

first is the provincial government through the Ministry of Health. The second is 

Health Canada, through the Canada Health Transfer (“CHT”) as well as periodic 

special funding. 

[344] The Province of British Columbia is the sole source of revenue for the Ministry 

of Health. The Ministry of Health’s funding is allocated to various program areas, 

including: 

a) MSP, which insures medically required services provided by 

physicians and supplementary healthcare practitioners, laboratory 

services, and diagnostic procedures, as described above. The amount 

allocated to MSP for 2018/2019 was $4.81 billion. 

b) Pharmacare, which assists eligible British Columbia residents with the 

cost of prescription drugs and designated medical supplies. The 

amount allocated to Pharmacare for 2018/19 was $1.27 billion. 

c) Health Benefits Operation (“HBO”), which administers MSP and 

PharmaCare programs (including enrolment), and supporting 

technology through Health Insurance BC and MAXIMUS. The amount 

allocated to HBO for 2018/2019 was $46.12 million. 

d) Regional Services, which provides funding for the delivery of a number 

of healthcare services, including: 

i) The five regional health authorities, the Provincial Health 

Services Authority, and the First Nations Health Authority; 

ii) Canadian Blood Services; 

iii) Post-Graduate Medical Education Plan; 

iv) Out-of-Province claims; 
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v) Nisga’a Valley Health Authority; 

vi) Primary Care Integrated Health Services; 

vii) Risk Management; 

viii) HealthLink BC; and 

ix) The Travel Assistance Program. 

The amount allocated to Regional Services for 2018/2019 was $13.39 

billion. 

e) Executive and Support Services, which provides stewardship and 

corporate services to support various health programs such as MSP, 

PharmaCare, HealthLink BC, Regional Services, Out-of-Province 

claims, and others. The amount allocated to Executive and Support 

Services for 2018/2019 was $232.13 million. 

[345] The Ministry of Health also provides capital funding to the health authorities to 

assist with major capital projects. The health authorities collaborate with the Ministry 

of Health on financial and infrastructure planning to ensure capital investments are 

cost effective. Capital projects are also supported by contributions from regional 

hospital districts established under the Hospital District Act, R.S.B.C. 1996, c. 202. 

The amount allocated for capital grants for 2018/2019 was $615.2 million. 

[346] The Government of Canada contributes to the cost of healthcare services in 

British Columbia, primarily through the CHT, which provides block funding to all 

provinces on an equal per capita basis according to the criteria outlined in the CHA. 

The CHT for British Columbia for 2015 was $4.446 billion. 

[347] However, the federal Minister of Health has authorized a number of 

mandatory deductions from the CHT to British Columbia because of reported user 

charges and extra billing in violation of the CHA since at least 2003. After the MSC 

started auditing private surgical clinics in 2008, including Cambie Surgeries and the 
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SRC, the amount deducted each year was increased by the amount of extra billing 

and user charges disclosed by the audits. 

[348] In March of 2018, the federal Minister of Health authorized a deduction of 

$15.9 million from the CHT to British Columbia, based on the results of three extra 

billing and user charge audits of private clinics carried out in the summer and fall of 

2017. This was the largest amount deducted from any province’s CHT since 1992. In 

March of 2019, a further $16.2 million was deducted from British Columbia’s CHT. 

That amount was based on the British Columbia’s auditing of private clinics which 

indicated that 11 private clinics had extra billed that amount in 2016/2017. 

(j) Summary: public healthcare in British Columbia 

[349] To conclude, the above general overview of the healthcare system in British 

Columbia illustrates its size, scope and complexity. It also underlies the importance 

of assessing any specific aspect of the system, such as the funding and provision of 

surgical services, within the broader context of the entire healthcare system. There 

are multiple stakeholders and participants in the system who play different roles and 

represent different, and at times conflicting interests and perspectives. 

[350] It is also important to bear in mind the responsibilities of each participant in 

the system. In this regard, even within the specific context of scheduled surgeries, 

government, health authorities, hospitals, physicians and even patients themselves 

all have key roles and responsibilities in ensuring sufficient resources are allocated 

and efficiently used in order to meet the medical needs of all patients. 

[351] Within this intricate system, most things are connected. Changes to one 

aspect of the healthcare system will also have ramifications in terms of the quantity 

and quality of other aspects of the healthcare system. This does not mean the 

system is immune from legal challenges but it does mean that any challenge 

requires considerable attention to the details of the system and their 

interconnectedness. 
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E. PRIVATE HEALTHCARE IN BRITISH COLUMBIA 

[352] There is private and legal healthcare in British Columbia. 

[353] As described above, the vast majority of healthcare in British Columbia is 

delivered through private healthcare professionals and clinics. These include family 

physicians and specialists operating private businesses (sometimes called clinics) 

and facilities that conduct laboratory tests (also called clinics). It also includes private 

physiotherapists, medical laboratories and numerous other services. This is the idea 

of a public system being delivered privately and it has been in place since 1965. 

[354] There are also private surgical clinics which provide surgical services that are 

exempt from the MPA, such as surgeries for WorkSafeBC patients. The plaintiff 

Cambie Surgeries is one such clinic. In providing surgical services exempt from the 

MPA, private clinics are not subject to MSP rates. Rates for exempt services 

provided at private clinics are instead established through agreements between 

them and the relevant regulatory bodies or administrative bodies (such as 

WorkSafeBC). The primary revenue streams for the private clinics come from 

publicly funded healthcare systems, either MSP or one of the parallel systems such 

as the Insurance Corporation of British Columbia (“ICBC”), the Merchant Seaman 

Compensation Act, R.S.C. 1985, c. M-6, the Corrections and Conditional Release 

Act, S.C. 1992, c. 20, and the Government Employees Compensation Act, 

R.S.C. 1985, c. G-5, as well as WorkSafeBC. 

[355] In addition, since 2002, private surgical clinics have contracted directly with 

health authorities to provide services to MSP beneficiaries. The plaintiff Cambie 

Surgeries did so from approximately 2004 to about 2013. These clinics provide 

medically necessary services (usually surgical) to MSP beneficiaries at rates that are 

negotiated between the private clinics and the relevant health authority. Physicians 

and the cost of the facilities are paid from public funds, not by patients and, absent 

these contracts, these services would be performed in public hospitals. As 

previously noted this typically amounts to only 1% to 2% of the total number of day 
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surgeries funded by the health authorities. Thus far, around 27 private clinics have 

taken part in such arrangements. 

[356] There is also healthcare in British Columbia provided by private clinics that is 

admitted by the plaintiffs to be illegal, being contrary to the MPA. 

[357] These clinics provide medically necessary services for MSP beneficiaries who 

pay for them privately. The distinct advantage to the patients is that they can get 

healthcare much sooner than they would if they attended at publicly funded facilities 

for care. As discussed below, the expert evidence is that the main reason patients 

turn to private healthcare, especially private insurance, is the timeliness of that care. 

The clinics involved appear to have started by providing exempt medical services for 

programs like workers’ compensation. The private provision of medically necessary 

services to MSP beneficiaries contrary to the MPA seems to have followed. 

[358] Workers’ compensation patients continue to make up a substantive part if not 

the majority of the procedures performed at the private clinics. Dr. Day’s evidence in 

cross-examination was that up to 20% of the surgeries performed annually at 

Cambie Surgeries are for MSP beneficiaries and in contravention of the MPA. 

However, in an earlier affidavit, he stated the figure was approximately 10%. Overall, 

the evidence suggests that the volume of private pay surgeries being provided at the 

private clinics in violation of the impugned provisions is very small. 

[359] Whether the services of a private clinic are performed legally or are contrary 

to the MPA, the types of diagnostic and surgical services that can be provided is 

regulated by the College of Physicians and Surgeons of British Columbia (the 

“College”) pursuant to the Health Professions Act, R.S.B.C. 1996, c. 183. The 

Non-Hospital Medical and Surgical Facilities Program (“NHMSFP”) of the College 

(through its Committee) approves the list of all procedures that can be performed at 

a private surgical clinic. This list of approved procedures must be maintained on file 

at the private clinic. 
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[360] While exceptions can be made by the NHMSFP Committee, there are 

procedures that the College does not generally allow to be performed at private 

clinics. Generally, non‐hospital surgical facilities (private clinics) are accredited for 

relatively less complicated daycare procedures that require short stays at the 

medical facility. Private clinics do not have the capacity or infrastructure to deal with 

large numbers of patients or emergent medical needs. At least through their claim in 

this litigation, the plaintiffs do not seek to expand the range of services the corporate 

plaintiffs can provide. As well, even when a procedure is permitted at a private clinic, 

co-morbidities (such as heart disease or obesity) may elevate the risk of 

complications for the procedure and the patient then must be treated at a public 

hospital. 

[361] Nonetheless, over time the private clinics started to provide some non-exempt 

services at rates that exceed MSP rates. As noted above, it is only extra billing for 

non-exempt services that constitute a contravention of the MPA and are therefore at 

issue in this case. In addition private clinics provide medical services to MSP 

beneficiaries and non-MSP beneficiaries that are not considered benefits under the 

MPA and as such are not subject to the impugned provisions. An example is 

cosmetic surgery. Further, for non-exempt services, opted-out physicians are free to 

provide medically required services in private clinics to MSP beneficiaries, provided 

they do not charge more than the amount set out in the MSP schedule. There is no 

ban on the provision of medically required services to beneficiaries under the MPA 

at private clinics; rather there is a restriction on how much can be charged for the 

services. For completeness, private clinics can provide medically required services 

to non-MSP beneficiaries in accordance with s. 17(2)(a) of the MPA. This would 

include, for instance, out-of-country patients. 

[362] According to the Ministry of Health there are 62 private surgical facilities in 

British Columbia. However, the evidence shows that most of these clinics do not 

provide care to MSP beneficiaries in contravention of the MPA. For example, a 2017 

agreement between British Columbia and Canada to conduct audits of private 

clinics, suggests that extra billing and user charges had occurred only at 22 such 
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clinics in the past 10 years. There is also evidence that the majority of physicians 

and private clinics providing surgical services pursuant to contracts with the health 

authorities are not violating the MPA, i.e., they are not engaged in extra billing or 

imposing user charges for the provision of necessary medical care to MSP 

beneficiaries. 

[363] A related matter is that there is no evidence to support the plaintiffs’ 

assertions that, if they are unsuccessful in this case and the impugned provisions 

are enforced, then many if not all private surgical clinics will be forced to shut down. 

As the evidence above shows, most of the private clinics in this province are not 

engaged in extra billing or user charges. Further, most of the procedures performed 

at the private clinics are for exempt services. Accordingly, the outcome of this 

litigation will have little or no impact on the vast majority of medical services provided 

at the private clinics. 

[364] Counsel for the plaintiffs stated in final argument that if the plaintiffs are 

unsuccessful then approximately 60,000 surgeries performed annually in private 

clinics will no longer be available to patients. Instead, they will be forced to wait a 

long time in the public system which is already plagued with long and unreasonable 

wait times. The result would be worse wait times in the public system. 

[365] I have reviewed the totality of the evidence and cannot find any reference to 

60,000 surgeries being performed annually at private surgical clinics. More 

importantly, counsel for the plaintiffs acknowledged that this number would include 

exempt services such as those provided under one of the parallel public healthcare 

systems such as WorkSafeBC and services that are not considered benefits under 

the MPA. These services are not subject to the impugned provisions of the MPA and 

that would not change in any event. I can only conclude that there is no basis for the 

plaintiffs’ assertion that, if their claim is unsuccessful, private clinics will be forced to 

shut down, wait times in the public system will become worse and the overall system 

of healthcare in British Columbia will suffer. 
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[366] Another concern here is that there is an absence of reliable evidence from the 

plaintiffs regarding some of the economic and financial aspects of the operations of 

the private clinics. For instance, there is a lack of reliable evidence relating to the 

cost of performing a medically required service in a private clinic as demonstrated by 

the lack of evidence from Cambie Surgeries about its finances. This lack of evidence 

poses significant challenges in assessing the causal relationship between the 

impugned provisions and the operation of the private surgical clinics. Moreover, it 

also underlies the challenges identified by some of the experts of what impact, if 

any, the provision of necessary medical care at private clinics to a small number of 

MSP beneficiaries at rates that exceed the MSP rates has had or will have on the 

public system. I address these issues in greater detail later in this judgment. 

[367] To reiterate, for non-exempt services, opted-out physicians are free to provide 

medically required services in private clinics to MSP beneficiaries, provided they do 

not charge more than the amount set out in the MSP schedule. There is no ban on 

the provision of medically required services to beneficiaries under the MPA at private 

clinics; rather there is a restriction on how much can be charged for said services. 

[368] In any event, there is direct evidence from physicians involved in the 

establishment and operations of six private clinics, five of which have been engaged 

in extra billing and user charges in the context of providing surgical services to MSP 

beneficiaries. The six private clinics are Cambie Surgery Centre, the SRC, False 

Creek Surgical Centre, Kamloops Surgical Centre, White Rock Orthopaedic Centre, 

and Okanagan Health Surgical Centre. It should be noted that partial and incomplete 

financial records have only been disclosed by the corporate plaintiffs, Cambie 

Surgeries and SRC in this litigation. As such it is not possible to corroborate or test 

some of the factual assertions made by the witnesses about certain aspects of the 

operations of the four other clinics. The evidence does not include any information 

from the other 56 private clinics. 
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(a) Six private clinics 

[369] The following is the evidence about six private clinics and the services they 

provide: 

(i) Cambie Surgery Centre 

[370] The types of diagnostic and surgical services performed at the Cambie 

Surgeries Corporation (referred to throughout as “Cambie Surgeries”) include: 

a) Pediatric dental surgery: extractions and restorations. 

b) General surgery: diagnostic colonoscopy (for cancer); procedural 

colonoscopy for polyp removal, excision of skin lesions/soft tissue 

lesions and lumps; diagnostic gastroscopy; laparoscopic surgery such 

as cholecystectomy; hernia repair, breast surgery, including 

mastectomy for cancer. 

c) Gynecological surgery: cystocoele and rectocele repair, laparoscopic 

procedures including ovarian cystectomy (removal of cysts from 

ovaries). 

d) Interventional pain: nerve blocks (for serious, debilitating pain). 

e) Neurosurgery: lumbar discectomy, laminectomy, anterior cervical 

discectomy with fusion (all spine surgery). 

f) Ophthalmology: cataract extractions. 

g) Orthopedic surgeries: arthroscopy for hip, knee, shoulder, elbow, wrist, 

and finger; small joint replacement; including ankle joint replacement 

and hemiarthroplasty (partial knee replacement); rotator cuff repair; 

fracture and dislocation repair; tendon repair; excision of bone or soft 

tissue tumors; nerve transposition (to alleviate nerve compression); 

and ACL reconstructions. 
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h) Plastic surgery: excision of lesions, including cancerous lesions; 

tendon grafting; and amputation of fingers. 

[371] Dr. Day testified that private surgeries for non-exempt patients (i.e., patients 

not covered by the Merchant Seaman Compensation Act, R.S.C. 1985, c. M-6, the 

Corrections and Conditional Release Act, S.C. 1992, c. 20, the Government 

Employees Compensation Act, R.S.C. 1985, c. G-5, or the Workers Compensation 

Act) have been paid by the patients and their families as well as by employers, either 

directly or through employer provided disability benefits and by ICBC pursuant to 

automobile insurance. Dr. Day also testified that health authorities and provincial 

Crown Corporations, such as BC Hydro, have paid for private surgeries at Cambie 

Surgeries for their employees, as have Canada Post and trade unions, including the 

Nurses Union, the Plumbers Union, the Postal Workers Union, and the Boilermakers 

Union. He testified that Cambie Surgeries has also provided private surgeries to 

federal judges and senators, paid for by the federal government. 

[372] Dr. Day testified that a primary client for private surgical services provided at 

Cambie Surgeries has consistently been WorkSafeBC since the establishment of 

Cambie Surgeries. I address the evidence on Cambie Surgeries’ operations, 

including its billing practices, in my discussion of Dr. Day’s evidence below. 

[373] As well, as indicated earlier, for a period of time, from 2004 to around 2013, 

Cambie Surgeries performed surgeries for MSP patients pursuant to contracts with 

the health authorities. 

(ii) Specialist Referral Clinic 

[374] The Specialist Referral Clinic (the “SRC”) was established in 2001 “patterned 

after the Visiting Specialist Clinic at WorkSafeBC.” The SRC’s services mainly 

comprise of medical consultations or evaluations referred to by the clinic as: 

a) “Independent medical assessments” (“IMAs”), typically commissioned 

by the patient; 
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b) “Independent medical examinations” (“IMEs”), typically commissioned 

by a law firm or third-party insurance or employment benefit agency; 

c) “Medical legal reports” or “Medico legal reports,” commissioned by a 

law firm; and 

d) “Independent medical consultations” (“IMCs”), typically commissioned 

by the employer of the patient or third-party insurance or employment 

benefits agency, other than WorkSafeBC, ICBC, or the RCMP. 

[375] IMAs, IMEs, and IMCs are performed by a physician at the SRC. IMEs, by 

definition, are not meant to include any consideration of medical treatment and 

would typically encompass medical legal or medicolegal reports. 

[376] The SRC charges clients for the provision of these services. In particular, the 

SRC charges beneficiaries for the provision of IMAs, and pays a portion of the 

amount charged to the physician providing the service. 

[377] IMAs provided at the SRC are functionally the same as consultations 

provided by physicians in the public healthcare system as benefits, which are paid 

for by MSP. The physicians providing services at the SRC are enrolled in MSP. 

[378] Some of the assessments provided at the SRC are related to medical issues 

or conditions that require treatment with procedures that are benefits, including 

surgeries. Where an IMA or IMC results in a recommendation for surgery, the 

physician making that recommendation will typically perform that surgery at Cambie 

Surgeries, as was the case for Chris Chiavatti who consulted Dr. Day at the SRC 

and was later operated on by Dr. Day at Cambie Surgeries. However, privately paid 

assessments at the SRC are sometimes used by patients to expedite access to the 

public system. For example, a patient can attend a private consultation with a 

surgeon to avoid the surgeon’s consultation wait time in the public system. 

[379] Where the SRC service results in a recommendation for surgery at Cambie 

Surgeries that is accepted by the client, the SRC will usually levy and collect the fee 
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for the surgery from the client on behalf of Cambie Surgeries, retaining a portion of it 

as an administrative fee. 

(iii) False Creek Surgical Centre 

[380] Dr. Mark Godley, the founder of the False Creek Surgical Centre, testified that 

False Creek started performing private hand surgeries for the Workers’ 

Compensation Board (“WCB”), now operating as WorkSafeBC, in 1997. In 1999, he 

opened the False Creek Surgical Centre, which performed other surgeries for WCB 

patients. 

[381] At the same time, in 1999, the False Creek Surgical Centre began providing 

surgeries for non-exempt British Columbian patients, using enrolled surgeons in 

contravention of the MPA. Both Dr. Day and Dr. Godley testified that their private 

surgeries for non-exempt British Columbian patients have been paid for by ICBC on 

behalf of ICBC claimants and by employers, as well as by the patients. 

[382] False Creek Surgical Centre has also performed surgeries for MSP patients 

pursuant to contracts with the Vancouver Coastal Health Authority. According to 

Dr. Godley, False Creek has also provided exempt services to RCMP members paid 

for by Blue Cross, and ICBC claimants paid for by their lawyers. 

(iv) Kamloops Surgical Centre 

[383] Dr. Ross Outerbridge established the Kamloops Surgical Centre in about 

2003. The Kamloops Surgical Centre is owned by the eight orthopedic surgeons at 

Royal Inland Hospital, who each have one day of operating room time per week in 

the public system. 

[384] The Kamloops Surgical Centre provides “cosmetic surgery, orthopedic 

surgery, neurosurgery, ophthalmology, dental surgery, general surgery, and pain 

management.” These medical services are provided by enrolled surgeons to both 

exempt (in this case WorkSafeBC patients) and non-exempt residents of British 

Columbia. The Kamloops Surgical Centre also has performed surgeries for MSP 

patients pursuant to a contract with the Interior Health Authority. 
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(v) White Rock Orthopaedic Centre 

[385] Dr. Arno Smit is the founder of the White Rock Orthopaedic Centre. Dr. Smit 

testified about establishing the White Rock Orthopaedic Centre, a private surgical 

clinic, in 2007. He is the owner of the White Rock Orthopaedic Centre, and from time 

to time other surgeons work there as well. 

[386] Dr. Smit explained his reason for establishing his private surgical clinic was 

because he “could not see too much progress” in the public system with respect to 

increasing capacity, “[s]o I decided to build an operating room, in effect increasing 

the capacity in our community by a third, with the anticipation that I would find a way 

to collaborate with the health authority and just, you know, basically address the 

issue, or at least partly, of insufficient OR capability in our community.” 

[387] The White Rock Orthopaedic Centre has one operating room that cost 

Dr. Smit about $1 million to build. Dr. Smit performs a variety of orthopedic 

procedures that require no more than 24 hours of hospitalization, such as knee 

arthroscopy, ACL reconstruction, and some shoulder procedures including shoulder 

reconstruction. He testified that he provides these surgical services to both exempt 

(WorkSafeBC patients) and non-exempt British Columbian patients including ICBC 

patients. The White Rock Orthopaedic Centre has also provided surgical services to 

MSP patients by way of contracts with the health authorities. 

(vi) Okanagan Health Surgical Centre 

[388] Dr. Brian Peterson testified that he established the Okanagan Health Surgical 

Centre in 2004. 

[389] Beginning in 1992 he started performing medically necessary surgeries at 

Kelowna General Hospital such as hand surgeries, trauma surgeries, reconstructive 

breast surgeries, cleft lip and palate surgeries. He had one day per week of 

operating time. He also performed private cosmetic (non-medically necessary) 

surgeries at Kelowna General Hospital. The patients paid his surgeon’s fee and the 



Cambie Surgeries Corporation v. British Columbia (Attorney General) Page 125 

anesthesiologist fee directly to him, as well as a “day rate” fee, which Dr. Peterson 

remitted to Kelowna General Hospital. 

[390] As the wait times for medically necessary surgeries became longer, 

Dr. Peterson was no longer able to use operating rooms at Kelowna General 

Hospital for his private cosmetic surgeries, so he established the Okanagan Plastic 

Surgery Centre in 1996 to provide these private surgical services. He continued to 

perform medically necessary surgeries at Kelowna General Hospital. 

[391] In the late 1990s, Dr. Peterson began providing expedited plastic surgery 

services for acutely injured workers at the Okanagan Plastic Surgery Centre. This 

was expanded in around 2000 to include urgent and scheduled plastic surgeries, 

mainly hand surgeries. In 2000, the Okanagan Plastic Surgery Centre started 

performing orthopedic surgeries for WorkSafeBC patients. 

[392] Dr. Peterson testified that he and the other plastic surgeons at Kelowna 

General Hospital also had one day of operating time every week or two at the 

Summerland Hospital. In 2004 the Summerland Hospital was closed, resulting in the 

loss of four to six operating room days per month for these plastic surgeons. There 

was no additional operating room time available at Kelowna General Hospital. The 

plastic surgeons entered into an arrangement with Kelowna General Hospital to 

perform the “Summerland” surgeries at the Okanagan Plastic Surgery Centre for the 

payment of a facility fee by Kelowna General Hospital. 

[393] Given the increased volume of surgeries at the Okanagan Plastic Surgery 

Centre, Dr. Peterson built a free standing surgical clinic with three operating rooms 

on the new property he purchased. The new private surgical clinic was named the 

Okanagan Health Surgical Centre (“OHSC”). The new Centre provides surgeries in a 

number of specialties, including plastics, orthopedics, general surgery (mainly 

hernia), ENT, urology, and gynecology. 

[394] OHSC initially provided surgical services only to WorkSafeBC patients and to 

MSP patients pursuant to a contract with Kelowna General Hospital. OHSC had 
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contracts with Kelowna General Hospital to provide surgical services to MSP 

patients from 2006 to 2014. 

[395] In 2007, OHSC began performing private surgeries for non-exempt British 

Columbian patients outside of the public system. The non-exempt private surgeries 

are a small portion of the surgical procedures currently performed at OHSC. In 2015, 

OHSC did 47 private-pay surgeries; in 2016, it did 49 private-pay surgeries; and in 

the first five months of 2017, it did 23 private-pay surgeries. 

(b) (Non) enforcement of the impugned provisions 

[396] The plaintiffs assert in their closing submissions that: 

Despite being aware from at least 2000 that private clinics were providing 
private surgeries to non-exempt British Columbians in contravention of the 
prohibition on dual practice, there was no attempt to enforce this exemption 
until legal proceedings were commenced in 2005. 

Up until then, the Government’s policy was simply to respond to letters from 
patients seeking reimbursement of the fees they paid for private surgeries by 
asking the private clinics to reimburse the patients. There was no follow-up by 
the MSC if the patients weren’t reimbursed by the private clinics. 

[397] Thus, the plaintiffs submit that until the 2008 audit of Cambie Surgeries and 

the SRC by the MSC there were no attempts to enforce the impugned provisions. 

From this the plaintiffs draw the conclusion that “the private provision of surgeries … 

to non-exempt British Columbians by enrolled doctors ... has become an established 

(and as will be explained later, necessary) component of the health care system in 

British Columbia.” 

[398] The defendant, on the other hand, opposes this submission. It says that MSC 

did enforce the impugned provisions by requiring that private clinics reimburse 

patients for amounts collected by way of user charges and extra billing when such 

instances were brought to the attention of the MSC. The evidence includes 

correspondence from the Ministry of Health to this effect. There is also evidence of 

surgeons replying to defend their billing of MSP beneficiaries in excess of MSP 

rates. 
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[399] As a starting point I note that the plaintiffs do not claim estoppel or any similar 

cause of action. I have previously ruled that estoppel cannot be relied on as a 

defence against a clear legislative provision (2018 BCSC 514 at paras. 181, 211, 

361, citing Immeubles Jacques Robitaille Inc. v. Québec (City), 2014 SCC 34 at 

para. 29). 

[400] In any event, I do not see how the alleged failure to enforce the impugned 

provisions has any relevance to the issues in this litigation. Even if the defendant 

failed to enforce the law that would not make the actions of the private clinics any 

less unlawful. More importantly, failure to enforce the impugned provisions does not 

deem them more or less constitutional. In this regard, Bauman C.J.S.C. (as he then 

was) noted as follows in Reference re: Section 293 of the Criminal Code of Canada, 

2011 BCSC 1588 (“Polygamy Reference”): 

1337. The Amicus suggests that s. 293 has not been effective, and points to 
the miniscule number of prosecutions over the provision’s 120 year history. 
The Supreme Court answered this submission in R. v. Lucas, [1998] 1 S.C.R. 
439, where it rejected a similar argument with respect to s. 300 of the 
Criminal Code, the prohibition of defamatory libel (at 466): 

The appellants argued that the provisions cannot be an effective way 
of achieving the objective. They contended that this was apparent 
from the fact that criminal prosecutions for defamation are rare in 
comparison to civil suits. However, it has been held that “[t]he paucity 
of prosecutions does not necessarily reflect on the seriousness of the 
problem”, rather it “might be affected by a number of factors such as 
the priority which is given to enforcement by the police and the 
Crown” (R. v. Laba, [1994] 3 S.C.R. 965, at p. 1007 (emphasis 
added)). There are numerous provisions in the Code which are rarely 
invoked, such as theft from oyster beds provided for in s. 323 or high 
treason in s. 46. Yet, the infrequency of prosecutions under these 
provisions does not render them unconstitutional or ineffective. 
I agree that the small number of prosecutions under s. 300 may well 
be due to its effectiveness in deterring the publication of defamatory 
libel (Stevens, supra, at p. 310). 

[401] Thus, I find it unnecessary to determine whether the MSC or any other 

government body in fact failed to take effective steps to enforce the impugned 

provisions of the MPA prior to 2008. Whether they did or did not is not material to 

whether the impugned provisions violate the plaintiffs’ ss. 7 or 15 rights under the 

Charter. Neither does the issue of enforcement of the impugned provisions have any 
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bearing on whether the impugned provisions can be saved under s. 1 of the Charter, 

if they are found to violate the plaintiffs’ Charter rights. 

F. EVIDENCE OF PATIENTS AND PHYSICIANS 

[402] I now turn to specific elements of the evidentiary record including objections 

by the defendant to the lay evidence of certain of the plaintiffs’ witnesses because of 

their affiliations with the corporate plaintiffs. I also provide summaries of the 

evidence of individual witnesses. 

(a) Preliminary objections to the plaintiffs’ lay witnesses 

[403] The defendant argues that little weight, if any, should be given to the 

evidence of the patient plaintiffs and physician witnesses. In this section I address 

only the defendant’s objections to the lay evidence. I address objections to the 

expert evidence elsewhere in this judgment. 

[404] The defendant claims that the majority of the patient witnesses have a 

pecuniary interest in having the impugned provisions of the MPA set aside. This is 

because they were compensated by way of free or heavily discounted medical 

services from the corporate plaintiffs; or they are otherwise not independent of the 

corporate plaintiffs. With respect to most of the plaintiffs’ physician lay witnesses, the 

defendant submits that little weight if any should be given to their evidence because 

they all have a direct pecuniary interest as shareholders or physicians operating in 

private surgical clinics, including Cambie and SRC. The plaintiffs do not really 

dispute these affiliations and that patient witnesses were provided free or discounted 

services. However, the plaintiffs contend that there is nothing objectionable in the 

relationships between their lay witnesses and the corporate plaintiffs. 

[405] Beginning with the plaintiffs’ non-expert physician witnesses the majority of 

them are either shareholders or have privileges at Cambie Surgeries and/or the 

SRC. Specifically, Drs. Adrian, Costa, Day, Godley, Hollinshead, Javer, Lauzon, 

Masri, Nouri, Outerbridge, Parkinson, Penner, Peterson, Regan, Sahjpaul, Smit, 

Tarazi, Wade, Wing and Younger all have a pecuniary interest in the outcome of this 
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litigation either as shareholders or as physicians who operated in one of the private 

surgical clinics, primarily Cambie Surgeries or the SRC, including during the course 

of this proceeding. If the plaintiffs are successful and the impugned provisions are 

struck, then these individuals stand to benefit not just by continuing to offer privately 

funded surgical services, but also by the potential expansion of private healthcare in 

British Columbia. 

[406] This interest is evidenced by financial records as well as the direct evidence 

of the physicians. It confirms that between 2015 and 2018 all the above mentioned 

physicians reported annual earnings from their work at the private clinics to varying 

degrees. In some cases those private earnings were quite minor but in others they 

were very substantive in comparison with their MSP billings. 

[407] However, it is important to note that the physicians’ total earnings at the 

private surgical clinics may include services provided to WorkSafeBC or ICBC 

patients or to MSP patients pursuant to contracts with the health authorities. These 

services are legally provided, they are not at issue in this litigation and they would 

remain intact regardless of the outcome of this case. In other words, I am not able to 

determine the extent to which each physician’s earnings or pecuniary interest in the 

private clinics depends on the provision of private surgeries to MSP beneficiaries. 

Nonetheless, although it is not possible to definitively quantify the extent of each 

physician’s pecuniary interest in the outcome of this litigation, there is no doubt that 

such a pecuniary interest exists. Further, for some physicians the pecuniary interest 

is potentially substantive. 

[408] The defendant relies on Lovell and Christmas Ltd. v. Wall (1911), 104 L.T. 85 

(P.C.), Lee v. Swan (1996), 19 B.C.L.R. (3d) 21 (C.A.); Northwest Mettech Corp. v. 

Metcon Services Ltd., [1997] 45 B.C.L.R. (3d) 366 (S.C.); and Mackie v. Wolfe 

(1996), 7 C.P.C. (4th) 11 (Alta. C.A.) for the proposition that the weight to be given to 

the evidence of the plaintiffs’ physician witnesses ought to be significantly reduced 

due to their pecuniary interest in the outcome of this litigation. However, all these 

cases relate to expert witnesses. Unlike lay witnesses, expert witnesses provide 
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opinion evidence to assist the court and they are subject to a higher standard of 

independence and impartiality (White Burgess Langille Inman v. Abbott and 

Haliburton Co., 2015 SCC 23). I therefore find that the cases relied on by the 

defendant are of limited application. I address the situation of the plaintiffs’ expert 

witnesses below. 

[409] Moreover, unlike expert witnesses who are expected to maintain neutrality 

and impartiality in providing their evidence, it is quite common for lay witnesses to 

have an interest in the outcome of litigation. For example, in most personal injury 

cases, a spouse giving evidence with respect to the nature of the injuries or reduced 

mobility of a plaintiff clearly has a pecuniary interest in the outcome of the litigation. 

That does not necessarily undermine that person’s credibility as a witness. I also 

note that even in the context of expert witnesses the fact that an expert is affiliated 

with a party does not necessarily mean their evidence is less credible. What is 

required is a contextual approach to determine the relationship between a party and 

a witness (More v. Bauer Nike Hockey Inc., 2010 BCSC 1395 at para. 183). 

[410] Thus, the existence of a pecuniary interest is simply one factor to be 

considered when weighing the evidence of any witness as a whole. It becomes 

especially relevant where there are other indications that the witness may have 

embellished or exaggerated their evidence or otherwise was not forthcoming in their 

testimony. 

[411] Accordingly, I do not find that the existence of a pecuniary interest constitutes 

an a priori reason to reduce the weight of the plaintiffs’ physician witnesses. Rather, 

it is one factor to be considered in assessing the overall credibility of each individual 

witness, especially when their evidence is contradicted by other reliable evidence. 

[412] I turn next to the defendant’s objection to the evidence of the patient plaintiffs 

and other patient witnesses. 

[413] It is undisputed that some of the patient plaintiffs and witnesses who received 

medical services at Cambie Surgeries were given discounted rates, or their fees 
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were waived. The defendant draws a connection between that fact and their 

willingness to participate in this litigation. The defendant does not expressly allege 

Cambie Surgeries gave patients monetary benefits in the form of discounts or free 

surgery in exchange for their testimony in this litigation, although that seems to be 

the implication. 

[414] However, I find that the evidence does not establish such a serious allegation. 

Indeed, in oral testimony the patient plaintiffs and witnesses were forthcoming 

regarding the discounts they received as well as the fact that Dr. Day or someone on 

his behalf had approached them to explore the possibility of participating in this 

litigation. It was apparent that their motivation for joining the litigation was their 

genuine interest in enabling other patients to access quicker medical care. There is 

no evidence to suggest that the discounts offered to the patients were conditioned 

on their participation in this litigation. 

[415] To conclude, I find that the patient plaintiffs’ and physician witnesses’ 

affiliation with Cambie Surgeries is not a sufficient reason in and of itself to question 

their credibility. As above, I consider the pecuniary interest and affiliations of the 

witnesses to Cambie Surgeries as one factor among others in assessing the 

evidence of the lay witnesses as a whole. 

(b) The patient journey 

[416] The time that people spend in the healthcare system is sometimes called the 

“patient journey”, using the language of health policy. While many patients might find 

that term an odd way to describe their illness or injury it does provide a useful way to 

understand the various steps in a patient’s treatment. Of course, each patient is 

different with different steps in the journey and therefore the journey of one patient 

may reasonably take more or less time than someone else. Each patient would like 

their journey to be as short as possible without sacrificing quality of care and the 

evidence is that all other participants in the system desire that outcome as well, 

including treating physicians and employees of the defendant. 
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[417] The patient’s journey proceeds from first symptoms to first appointment with a 

family physician to consultation with a specialist and then (in a minority of cases) to 

surgery. If there is surgery there would then be recovery and rehabilitation. 

[418] A not well understood time period for wait times is the period from first 

symptoms to the appointment with the family physician. This time is almost entirely 

in the control of the patient and how to measure it is complex. In some cases, the 

first symptoms may be mild and unnoticed or they could be identified by a routine 

test done for prevention purposes in the absence of any reported symptoms. First 

symptoms may also be the reason for a hospital visit. 

[419] Some physicians suggested in their evidence that there are also wait times to 

see family physicians and that wait times are worse in rural areas. However, this 

issue was not developed at trial and there is no reliable evidence on this point. 

Further, it is impossible to make any determinations on this point in the absence of 

evidence regarding the ratio of family physicians per capita province-wide. Nor does 

the record include any evidence on what the proper ratio of family physicians per 

capita would be in a province like British Columbia. And there are rural and urban 

issues. In any event, the plaintiffs have stated that they do not raise any 

constitutional issues in relation to access to family physicians. 

[420] At this stage of the patient’s journey, when they first see their family 

physician, patients may have an incomplete or inaccurate understanding of their 

medical situation. For example, Dr. Thomas Warshawski, a specialist in paediatrics 

and a witness for the plaintiffs, testified that a specialist can have a different view of 

a child’s condition than the parents. This is because the “[p]arents don't know that 

much about the particular disorder, usually.” People try to understand their medical 

condition on their own but their decision to see a doctor is precisely because they do 

not have expertise in medicine. 

[421] In British Columbia the time between first symptoms and first visit to a doctor 

is not tracked by the Ministry of Health in the SPR database, the provincial database 

that tracks waiting for surgery (and discussed below). Given the complexities 
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described above this is not particularly surprising. It is also not clear how reliable the 

data could be in light of the individual circumstances of patients and the fact that 

ultimately it is up to the patient to decide when they wish to consult their family 

physician. Nonetheless there is general support for the idea that in assessing overall 

wait time consideration should be given to the entire “patient journey”.17 

[422] The actual appointment with the family physician includes an assessment by 

the doctor. Pain or restricted activities can be issues requiring management by the 

doctor. Hopefully the family physician can deal with the problem but there may need 

to be a referral to a specialist (or even directly to a hospital). If so, the general 

practice is that referrals to specialists are still done by a fax from the family physician 

with a brief description of the reasons for the referral (Dr. Bassam Masri expressed 

exasperation with the use of fax machines as not using the technology available in 

2019). It can also include the family physician’s assessment of the priority for 

treatment, especially if it is a higher priority than usual. 

[423] Tests such as imaging may be requested. Some specialists have specific 

requirements for referrals and they require that certain diagnostic tests be completed 

prior to consultation with the patient. Sometimes the family physician will telephone 

the specialist to discuss a patient and to request they be prioritized, although the 

evidence suggests this is unusual and I think the system would not work effectively if 

it was done routinely. 

[424] Once the specialist receives the referral from the family physician the Wait 

One period commences. I explain Wait One (and Wait Two) in more detail below. 

[425] The evidence is that an increasing number of specialists’ offices and clinics 

are putting significant resources into assessing the patient as quickly as possible at 

the point of referral. The primary reason for this is that many referrals do not result in 

surgery. For example, in orthopedic surgery for joint replacements, only 30-40% of 

patients go on to surgery after a consultation because they are not good candidates 

for surgery. There can be co-morbidities such as a heart condition or a program of 

physiotherapy could be more effective than surgery. This early assessment is a 
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recent and salutary change to the system because, where a decision can be made 

at or close to the time of the referral from the family physician, the patient benefits by 

having a shorter Wait One time and, ultimately, this also reduces the wait for other 

patients. 

[426] While the Ministry of Health tracks Wait One times in the SPR database it 

does not publish that data and this was a subject of some controversy in this trial. 

The plaintiffs question why it is not included in the wait time website used by 

physicians and patients. However, the evidence is that it is significantly more 

complex to track Wait One times and therefore the data on Wait One is not reliable 

enough to be used or made public. The Ministry of Health has given priority to Wait 

Two data which it has determined is a more appropriate way of tracking wait times at 

this point in time. The plaintiffs take a different view and say that Wait Two should be 

tracked from the date a decision is made by the surgeon and the patient to proceed 

to surgery. I discuss this below. 

[427] Professor John McGurran, an expert witness for the plaintiffs, who previously 

worked as a consultant for the defendant, discussed this. In cross-examination he 

agreed with a statement he made in his previous work for the Ministry about the 

complexities of tracking Wait One in an email dated March 1, 2011: 

Recognizing that the SPR [Surgical Patient Registry] is doing a very good job 
with the patient population judged to be in need of a scheduled procedure, 
there is emerging interest in including referral information and somehow 
incorporating Wait #1. It is well known that there is considerable variation 
among primary care providers with respect to how they manage potential 
surgical patients. Osteoarthritis of a major joint is a case in point. Some family 
docs will medically manage osteoarthritis of the knee right up to the point 
where surgery is the appropriate clinical option. Others will refer their patients 
sooner for clinically valid reasons. The point I want to make here is that trying 
to incorporate Wait #1 in the SPR is a complex matter, and even preliminary 
discussion should include primary care providers. Further, it will almost 
certainly involve discussion of an appropriate referral: another challenging 
area. My suggestion is to work on improving SPR as it relates to Wait #2. 
There are many areas where refinement is needed, and it is preferable to 
have it working well for BC for surgeons before adding the complexities of 
Wait #1 and the referring physicians. 

[Emphasis in original.] 
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[428] In any event, upon consultation with the specialist, an assessment is 

completed, often with the assistance of imaging and blood work. This ends Wait 

One. The specialist may find it necessary to conduct further investigations and see 

the patient again once results of imaging and other diagnostic tests are available. 

[429] Ultimately, if the specialist determines that surgery would be beneficial to the 

patient then the patient will be asked to sign a consent form. That is referred to as 

the “decision date”, i.e. the date when the patient and specialist have decided to 

pursue surgery. At that point further testing may be required, including blood work in 

order to complete the surgery booking form that is filled out by the specialist’s office. 

As the Ministry of Health calculates it, Wait Two begins only once the surgical 

booking office at the relevant hospital receives the completed booking form from the 

specialist. As discussed below, there is evidence that in some cases specialists fail 

to promptly complete the booking form and send it to the hospital, sometimes adding 

significant time to the overall wait time. 

[430] Further, as I have already indicated, another difficulty with Wait Two data has 

to do with the fact that until recently some surgeons were adding patients to their 

wait lists notwithstanding that they were not yet medically cleared or available for 

surgery. Recent changes to wait list management and the manner in which surgery 

booking forms are completed have partially addressed this issue. However, as 

Dr. Masri explained in his evidence at trial, ultimately appropriate wait list 

management and prioritization of patients lies at the heart of the physician’s role: 

I basically don’t want to put somebody on the waitlist unless they’re truly 
surgical candidates. In other words, forget the waitlists; if I had the 
opportunity to book them in a month I would like them to be willing and able 
to have surgery within a month. I don’t want to have this thing where 
somebody says well, I know I’m not that bad now, but, you know, in a year 
I’m going to be pretty bad, so why don’t you put me on the waitlist so that 
when a year comes by I’m really ready and now I don’t have to wait. 

Now, I can’t quite do that, because, number one, it’s not the right thing to do; 
I’m kind of cheating the system. Number two, it -- then those two thirds of 
patients I haven’t booked the first time, they’re going to sit on my waitlist and 
they’re going to clog my waitlist, and it makes trying to book very difficult, 
because every time you phone and say oh, no, I’m not ready, delay me a little 
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bit. So I really only want to have patients on the waitlist who I truly think are 
ready for surgery ... 

... 

Q And so how do you decide, then, how to book -- whether to book a 
patient for surgery and what priority to assign to them? 

A ... the big buzz now in the orthopedic literature is shared-decision 
making. So it’s -- I always tell patients, nobody has to have a joint 
replacement. This is not cancer; it’s not life-threatening. Nobody’s going to 
die if they don’t have a joint replacement. It’s an operation with risks and with 
great benefits. So I discuss the risks and the benefits with the patients ... I 
only go through the process if I truly think that they will benefit from surgery ... 

... that’s the number one factor, do they need surgery. And in terms of priority, 
for a primary joint replacement for the most part -- I call them the priority 
buckets. I use two buckets: either less than 6 weeks or less than 12 weeks … 
It’s either less than 6 weeks or less than 12 weeks based on how desperate 
the patients are. So if they come in with a walker or a wheelchair or walking 
on crutches or if they have social issues such as they’re the caregivers for a 
spouse or a family member or if they’re the sole provider for their family, they 
can’t work anymore. Or if they run a business and a whole bunch of people 
depend on them for running that business and if not they’re a whole bunch of 
people are going to be unemployed. So there’s a whole bunch -- it’s a 
complex process. So it’s the art of medicine, and you have to use your own 
humanity and humanness in trying to see this guy is more urgent than the 
other guy ... but I always leave the door open and I say look, if you get worse 
please let me know, come back. And then when you bump somebody up the 
list because they’re getting worse that means you’re bumping somebody else 
down. 

[431] Dr. Masri’s evidence demonstrates the central and primary role physicians 

play in determining wait times through triaging and prioritization of patients as well 

as wait list management. Ultimately, it is the specialist who determines who needs 

surgery and how to prioritize their needs along with the needs of other patients. 

There are situations when things can move very fast. For example, elsewhere in his 

evidence, Dr. Masri gave an example of how he operated on a patient almost 

immediately (within one week) based on reviewing an x-ray and a telephone 

consultation with the patient. 

[432] I note that one of the reasons Dr. Masri gave to explain the ability of 

specialists to advance patients’ treatment in this manner is because they have more 

flexibility to do consultations. This is an important point I return to later. One of the 

defendant’s rationales for the impugned provisions is that if physicians could devote 
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consultation time to private patients that would effectively mean that they will spend 

less time consulting patients in the public system, thereby subjecting these public 

patients to longer waits. 

[433] In any event, returning to the patient’s journey, Wait Two only tracks surgical 

patients so those who are not having surgery after seeing a specialist are not 

included in the Wait Two data of the Ministry of Health. That is, patients who see a 

specialist on consultation but are not proceeding to surgery do not appear in the 

SPR data. Also, urgent and emergent patients (some of whom require surgery) are 

not recorded in the SPR data. 

[434] If surgery is not appropriate then alternate treatments like physiotherapy or 

medication are discussed. Co-morbidities such as a heart condition or obesity may 

require other expertise and more time. In a small number of cases another speciality 

or sub-specialty may be required. For example, an assessment by an orthopedic 

surgeon may reveal the need for expertise in neurology or an ankle problem may 

require an orthopedic surgeon who specializes in arthritis of the ankle. There can be 

referrals between specialists without the patient going back to the family physician 

and creating additional delay. Nonetheless, there is evidence that some specialists 

simply send patients back to their family physician instead of making a direct referral 

to another specialist. It is unclear why some specialists choose to do so. 

[435] As part of the surgical booking form filled out by the surgeon’s office one of 

five priority codes is assigned to the individual patient and each has a recommended 

wait time. Most surgical procedures in British Columbia are performed in public 

hospitals but some health authorities contract with private clinics, primarily for 

daycare surgeries and less complicated procedures. 

[436] As discussed in other places in this judgment, there is a dispute between the 

plaintiffs and the defendant as to how to calculate the total wait time period. Further, 

the plaintiffs also argue that the manner in which the Ministry of Health tracks 

Wait Two skews the real wait time for surgery. The plaintiffs say that Wait Two 

should be calculated from the decision date to have surgery, i.e. when the patient 
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signs the consent form. The defendant, on the other hand, says it should start when 

the booking form is received at the hospital, because that is when it is certain that 

the patient is willing, able and available to undergo surgery. 

[437] Until recently the Ministry of Health tracked Wait Two only from the time the 

booking form was received at the booking office of the relevant hospital. However, 

the Ministry has more recently started to also track wait times from the decision date. 

Calculating from the decision date generally makes the wait time longer because, 

according to the surgeons, there are often delays between the decision dates to the 

date the form is received by the hospital. Some of this time is for legitimate reasons 

such as getting up-to-date imaging. The evidence also demonstrates that, despite 

denials by some surgeons, a partial explanation of the time between the decision 

date and the booking date is the result of administrative delays in the offices of 

surgeons. 

[438] With respect to the triaging role of the specialist during Wait Two the same 

considerations apply as for family physicians, in particular the priority to be assigned 

to the patient. As discussed elsewhere in this judgment, the workers’ compensation 

scheme has its own system of referrals and specialty clinics as well as prioritization, 

which is based on different criteria specific to that context. 

[439] Pain is one of the factors to be considered by physicians when triaging 

patients as well as the ability of the patient to work and support a family. The 

evidence is that there can be very different presentations of pain so that two 

individuals with the same objective medical findings may have very different pain 

experiences as well as impacts on functionality. If there is a physiological 

explanation for this, it is not in the evidence. But virtually all doctors described pain 

as a subjective factor in the assessment of a patient. I hasten to add that different 

presentations of pain do not mean that one person is exaggerating his or her 

medical condition and another is not. Pain is a complex phenomenon caused by 

genuine medical problems but with individual overlays of history and stoicism 

(leaving aside psychological disorders related to pain). 
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[440] How ever it is assessed, pain is a factor in the medical assessment of how 

long a patient can wait for medical care before risk of deterioration or long term harm 

will arise. Whether pain is over (or under) reported by a patient as measured by 

objective findings (from, for example, medical imaging such as x-rays) is a difficult 

matter for the professional judgement of physicians (family physicians and 

specialists) as part of the triaging process. 

[441] Other factors discussed with the surgeon can include the need to work, the 

need to plan time off from work and the need to arrange child or elder care. As well, 

in the case of a small number of surgeries, a patient might decide to take a vacation 

prior to surgery that involves lengthy rehabilitation. For example, the repair of a 

shoulder rotator cuff can require six months of hard rehabilitation including 

physiotherapy and exercises. So a patient might reasonably decide to live with some 

pain to have a vacation or to visit family before undertaking the procedure and 

rehabilitation. 

[442] The evidence is that another part of the discussion between the surgeon and 

the patient about the decision to have surgery is the time the patient will have to wait 

given operating room and surgeon availability. However, throughout the triaging and 

consultation process, patients are told to return for a reassessment if there is a 

worsening of the condition. The patient may also see his or her family physician for 

this reason in which case the family physician will deal with the problem or make 

another referral to the same specialist, perhaps with a different priority. 

[443] The end of the Wait Two period is the actual surgery. Recovery and perhaps 

rehabilitation will follow but those stages are not tracked. 

[444] The following chart illustrates the surgical journey for many patients: 
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(c) The patients 

[445] Three groups of patients gave direct evidence in this case about their 

experiences in the public and private healthcare systems. 

[446] The first group of patients is the patient plaintiffs, numbering five (one of 

whom is deceased). The second consists of patient witnesses, people who were 

patients but are not parties. As discussed in the following section, some of these 

patients turned to private clinics such as Cambie Surgeries, the SRC and False 
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Creek due to what they considered to be excessive wait times for treatment in the 

public system. 

[447] The third group consists of the Patient Intervenors, some of whom also 

obtained care privately. Nevertheless, these patients urge this court to dismiss the 

plaintiffs’ claim and they have concerns that, if the plaintiffs were to succeed, serious 

harm to the public healthcare system would result. 

[448] Seventeen patients in total provided evidence in this trial and for some of 

these people there is also direct evidence from their treating physicians. However, it 

is important to note that the parties, namely the plaintiffs and Patient Intervenors, did 

not tender expert medical evidence with respect to any individual patient who gave 

evidence at trial. This includes expert medical evidence with respect to the harm 

some of the patients allege they suffered as a result of waiting for treatment in the 

public system. I discuss the implications of the absence of this kind of expert 

evidence later in the reasons. 

[449] As a result of the collaborative efforts of counsel for the parties, agreed 

statements of facts were tendered with respect to all of the patient plaintiffs and two 

of the Patient Intervenors. No agreed statements of facts were tendered in relation to 

the patient witnesses. 

[450] The following section summarizes the evidence of these 17 patients. Where 

available I have extracted the essential portions of facts as set out in the agreed 

statements of facts. I have then supplemented the agreed statements of facts with 

key facts revealed over the course of trial through oral testimony of the patients as 

well as the evidence of treating physicians, where available. For witnesses for whom 

there are no agreed statements of facts, I have relied on the affidavits of these 

patients, their medical records and oral evidence as well as testimony of treating 

physicians where it was available. 
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[451] What follows here is a description of the evidence for each patient. With 

respect to the individual patient plaintiffs, my decision on their claims under s. 7 and 

s. 15 of the Charter are set out in the analysis section below. 

(d) Summaries of evidence of patient plaintiffs 

[452] The following are summaries of the evidence of the individual patient 

plaintiffs. 

(i) Mandy Martens 

[453] Mandy Martens was born on October 8, 1975. She was 40 at the time of the 

commencement of the trial. Ms. Martens testified and an agreed statement of facts 

was tendered with respect to her experience. In May 2010, she observed blood and 

mucus in her stool. The symptoms stopped without treatment. She did not consult 

her doctor at that time. Her symptoms recurred in March 2011. 

[454] On May 2, 2011, Ms. Martens attended her family doctor’s office where she 

saw Dr. Willem de Vynck, who was filling in for her regular family doctor. 

Dr. de Vynck performed a physical examination and, as Ms. Martens put it in her 

evidence, “didn’t see anything irregular.” He then referred her to Dr. Scott Cowie, a 

general surgeon, for a consultation and a diagnostic colonoscopy. On May 24, 2011, 

Dr. Cowie’s office advised Dr. Hansen’s office that a consultation had been 

scheduled for November 3, 2011. That information was communicated to 

Ms. Martens the same day. She testified that she felt some anxiety about having to 

wait for so long. 

[455] On May 28 2011, Ms. Martens attended a walk-in clinic for back pain, since 

her family doctor was unavailable on weekends. The doctor ordered an abdominal 

ultrasound and advised Ms. Martens that she should attend the emergency 

department if the pain worsened. 

[456] Her pain did worsen and she attended the Langley Memorial Hospital on 

May 29, 2011 where she was seen by Dr. Petrus Van Tonder. He ran a number of 

blood tests and Ms. Martens testified that he advised her that her blood work “looked 
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good.” Ms. Martens told Dr. Van Tonder that she was on a waiting list for a 

colonoscopy and asked whether she could see a specialist right away. She testified 

that he said calling in a specialist surgeon for an urgent examination was not 

warranted at that time because she appeared to be a healthy 35-year old woman. 

He did, however, order an outpatient abdominal ultrasound to determine why she 

was experiencing pain in her side. The ultrasound was performed on June 1, 2011, 

and the medical imaging report indicated “abnormal liver masses.” 

[457] Sometime in early June 2011, about when Ms. Martens had her ultrasound, 

she contacted Dr. Cowie’s office to see if she could move up her November 2011 

colonoscopy appointment. Although the receptionist put her on a cancellation list, 

the receptionist explained that this was unlikely to speed up the process since most 

of Dr. Cowie’s other patients also wanted earlier appointments and were likewise on 

the cancellation list. 

[458] In 2011 there were no wait time benchmarks for colonoscopies (they were 

developed later) and there is no expert evidence about the time Ms. Martens should 

have waited for the procedure. The plaintiffs say the wait time should have been two 

months. 

[459] A copy of the ultrasound results was sent to Ms. Martens’ family physician, 

Dr. Steven Hansen, on June 2, 2011. After reviewing the ultrasound results and 

Ms. Martens’ chart, which included Dr. de Vynck’s notes, Dr. Hansen phoned her to 

come in to discuss the results. Ms. Martens subsequently saw Dr. Hansen on 

June 6, 2011. His differential diagnosis based on her presenting symptoms and age 

was “inflammatory bowel disease such as colitis.” The plan was to have her 

assessed by colonoscopy and to start on medication for treating colitis. 

[460] Dr. Hansen testified that he believed there was no association between the 

abnormal liver masses detected by the ultrasound and Ms. Martens’ primary 

complaint of blood in her stool. He did not think the liver masses were cancerous 

since they were quite large (eight cms). Had they been cancerous he would have 
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expected to see other features, such as enlarged lymph nodes, which were not 

present. Rather, he thought they might have been congenital. 

[461] Dr. Hansen advised Ms. Martens that he might be able to arrange an earlier 

appointment with Dr. Cowie than November 2011 as scheduled, possibly as early as 

August. Ms. Martens raised with Dr. Hansen the possibility of her obtaining a 

colonoscopy privately in order to expedite the diagnostic process. Following the 

consultation, Dr. Hansen submitted a “requisition for a multiphasic liver study 

(CT scan)” to assist in diagnosing the masses on Ms. Martens’ liver. He testified that 

he personally took the requisition to the radiology department for the procedure to be 

expedited, something he regularly does when a matter is urgent. 

[462] However, in the meantime, after doing some research and learning about the 

services offered by the plaintiff, SRC, Ms. Martens contacted the clinic on June 6, 

2011. She was booked for a private diagnostic colonoscopy at Cambie Surgeries 

with Dr. Jean Lauzon, a general surgeon, on June 20, 2011. Dr. Hansen saw 

Ms. Martens again on June 13, 2011 at which time he completed a pre-operative 

assessment form she required for her colonoscopy. 

[463] Ms. Martens’ CT scan was performed on June 17, 2011. According to the 

medical imaging report, the exam confirmed the presence of three liver lesions. 

Dr. Lauzon testified that prior to the colonoscopy, his working diagnosis based on 

Ms. Martens’ age and symptoms was “inflammatory bowel disease, ulcerative 

colitis.” He said that colon cancer is rare in patients under the age of 50 and is not 

the first diagnosis when a young person presents with rectal bleeding. 

[464] On June 20, 2011, Dr. Lauzon performed a diagnostic colonoscopy on 

Ms. Martens at Cambie Surgeries. Following the procedure, which identified a 

carcinoma in Ms. Martens’ rectum, Dr. Lauzon advised Ms. Martens that the 

colonoscopy indicated she had stage four cancer. He had a long discussion with 

Ms. Martens and her husband about her diagnosis, including that she would require 

immediate surgery. Dr. Lauzon recommended that Ms. Martens see Dr. Paul Phang 
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at St. Paul’s Hospital for laparoscopic surgery, and his office contacted Dr. Hansen 

to arrange for the referral. 

[465] Ms. Martens paid the SRC $1,924.00 for the consultation and colonoscopy, 

which included: $1,400.00 for the colonoscopy at Cambie Surgery Centre; $200.00 

for an administration fee; $300.00 for an “Independent Medical Assessment for 

Personal Use”; and $24.00 for HST. The SRC paid Dr. Lauzon $300.00 in 

connection with the “Independent Medical Assessment” portion of the colonoscopy 

charge. Cambie Surgeries and the SRC refunded the entire amount that 

Ms. Martens paid with respect to her colonoscopy, after she sought reimbursement 

from the government. 

[466] Dr. Hansen first reviewed the results of Ms. Martens’ CT scan on June 21, 

2011. When he met with her that afternoon she provided him with the results of her 

colonoscopy. Dr. Hansen sent a referral to Dr. Phang at St. Paul’s Hospital for 

Ms. Martens on June 22, 2011 regarding “rectal carcinoma ... as per Dr. Lauzon”. He 

also referred to Ms. Martens’ June 17, 2011 CT scan, noting that there were “3 liver 

lesions not clearly definable on contrast CT, but not classic for hemangioma”. 

[467] Also on June 22, 2011, an additional CT scan of Ms. Martens’ chest and 

pelvis was conducted for cancer staging purposes at Langley Memorial Hospital. 

The medical imaging report described Ms. Martens’ relevant medical history as 

“Colonoscopy shows rectal carcinoma.” Dr. Phang saw Ms. Martens the same day, 

June 22, 2011, at St. Paul’s Hospital. After reviewing the CT scan she had just had 

at Langley Memorial Hospital, he told her that the cancer had metastasized to her 

liver. 

[468] Dr. Phang successfully performed surgery on Ms. Martens to remove the 

cancer on June 28, 2011. That surgery as well as all the consultations and 

diagnostic testing, besides the colonoscopy at Cambie Surgeries and consultation 

with Dr. Lauzon at the SRC, were paid for by MSP. The surgery could not have been 

done in a private clinic in British Columbia. 
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[469] Ms. Martens continued to receive cancer treatment subsequently through the 

public system, including: 

a) Liver surgery (hepatectomy and lysis of intra-abdominal adhesions) by 

Dr. Stephen Chung on October 14, 2011; 

b) A colonoscopy by Dr. Phang on May 24, 2012; 

c) A colonoscopy by Dr. Phang on August 15, 2013; 

d) Chemotherapy periodically from January 20, 2014 to April 22, 2014; 

and 

e) A further hepatectomy by Dr. Chung on June 10, 2014. 

(ii) Walid Khalfallah 

[470] Walid Khalfallah was born on March 16, 1996. He was 20 years old at the 

time the trial commenced. He is represented in this trial by his litigation guardian and 

mother, Debbie Waitkus, who testified at trial. An agreed statement of facts was also 

prepared with respect to Walid’s experience. 

[471] Walid has dealt with complex medical conditions since birth and has seen a 

number of specialists over the years. Pediatric consultant Dr. Thomas Warshawski 

has been primarily responsible for coordinating Walid’s medical care. 

[472] In 2004, Dr. Warshawski referred Walid to Dr. Stephen Tredwell, a pediatric 

orthopedic surgeon at the British Columbia Children’s Hospital (“BCCH”). 

Dr. Tredwell diagnosed Walid as having “a high thoracic kyphosis over three 

vertebrae levels, also known as kyphoscoliosis of the spine.” Kyphosis is a forward 

rounding of the spine. While some rounding is normal, kyphosis usually refers to an 

exaggerated rounding of the back by more than 50 degrees. Severe cases of 

kyphosis can cause various health complications, including pain and disfigurement. 
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[473] Dr. Tredwell measured Walid’s kyphosis to be 53 degrees in 2004. He noted 

that Walid did not need surgery at that time, and recommended that Walid follow up 

in nine months and then on an annual basis. 

[474] Walid did not return to either the BCCH or Dr. Warshawski for his kyphosis 

until 2009. Ms. Waitkus, Walid’s mother, testified that she did not return to BCCH as 

directed since she had not realized she was expected to book the follow-up 

appointment before she left the orthopedic department after the first consultation. 

She left without an appointment fully intending to book one in due course but, as 

matters turned out, she did not. As Ms. Waitkus explained, she was attending 

university at the time as a single mother of two children, one of whom had significant 

medical challenges, and thus her life was very busy. 

[475] As well, Ms. Waitkus herself had been diagnosed with scoliosis when she 

was younger, and the condition had not progressed even though she never 

underwent treatment. Walid’s back at the time presented to her as stable. 

Dr. Tredwell’s successor at BCCH, Dr. Christopher Reilly, testified that with children 

it is often appropriate to wait some time before deciding whether to perform surgery 

as their bodies are still developing significantly. Sometimes their physical 

development reduces the original condition or even eliminates it. 

[476] Walid’s condition changed within months of his 13th birthday in March 2009. 

Ms. Waitkus recalled that her son’s back appeared to change dramatically, which 

caused her great concern. She took him to see Dr. Warshawski on May 22, 2009. 

Dr. Warshawski noted significant and progressing kyphosis and referred Walid for a 

“relatively urgent assessment” to Dr. Reilly at BCCH. Dr. Warshawski also arranged 

for Walid to return to see him in one year’s time to check on his progress. 

[477] Dr. Warshawski’s referral was received and reviewed by Dr. Reilly, likely 

shortly after May 22, 2009. Between that date and August 3, 2010, Ms. Waitkus 

made numerous telephone calls to Dr. Reilly’s office seeking information about the 

scheduling of Walid’s surgical consultation. She testified that she told Dr. Reilly’s 

office that her son’s back condition was progressing, and that Dr. Reilly’s medical 
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office assistant advised her to ask Walid’s referring physician to send a 

reassessment of his condition. 

[478] Ms. Waitkus testified that as the months passed, she saw an increasingly 

dramatic progression in her son’s condition and that the wait to see Dr. Reilly took 

an emotional toll on her. 

[479] An x-ray of Walid’s spine taken on March 2, 2010 indicated “severe thoracic 

kyphosis measur[ing] approximately 100 degrees.” Walid saw Dr. Warshawski on 

March 29, 2010 for reassessment, at which time Dr. Warshawski noted that the 

family had still not heard from Dr. Reilly. Dr. Warshawski told Ms. Waitkus that he 

would call the BCCH to attempt to get an expedited consultation. Dr. Warshawski 

noted that he would like to see Walid in about three months to check on his 

progress. 

[480] In June 2010 Ms. Waitkus was advised that Walid had a surgical consultation 

with Dr. Reilly scheduled for August 3, 2010. Dr. Reilly testified that the delay 

between the referral in May 2009 and the August 2010 consultation was likely the 

result of two factors. One was the overwhelming volume of referrals he was 

processing; the other was clinic availability. 

[481] Dr. Reilly examined Walid and concluded that, left untreated, his kyphosis 

would progress severely and would ultimately lead to a great compromise in his 

quality of life. He advised Ms. Waitkus that Walid would require a highly complex 

and risky surgical procedure to correct his kyphosis. Dr. Reilly indicated that he 

intended to reassess Walid in the clinic in the fall and re-triage him for surgery at that 

time. He told her that without surgery Walid’s prognosis was poor. In his letter to 

Dr. Warshawski summarizing his assessment of Walid, Dr. Reilly noted that the “wait 

list was going to be a problem for this boy because his kyphosis will progress 

dramatically as we wait.” 

[482] Dr. Reilly put Walid on his surgical wait list and submitted a requisition for a 

CT scan and MRI. Ms. Waitkus testified that Dr. Reilly indicated that the wait list was 
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two years but that he would watch Walid and if at any time her son’s situation 

became more urgent he would expedite the surgery. The surgical procedure for 

Walid was a very complex one. Dr. Reilly testified that, if it had been done at BCCH, 

it would have taken a long day, two or more specialized surgeons would be involved, 

two spinal cord technicians would be in the operating room as would two or more 

nurses who specialized in pediatric spinal surgery. He also testified that he 

explained to Ms. Waitkus the significant risks to Walid of the procedure including the 

risk of damage to the spinal cord. In her evidence Ms. Waitkus confirmed she was 

told about the risks. 

[483] Dr. Reilly’s August 2010 clinical note contains a handwritten notation stating 

“Book OR ... F/U Jan” (the note is circled) and “Book OR, F/U Jan 2010” (the note is 

underlined). It appears the reference to the January date was mistakenly written as 

“Jan 2010” instead of 2011. 

[484] Ms. Waitkus understood that Dr. Reilly intended to follow up with Walid in 

January 2011. She called Dr. Reilly’s office in October or November 2010 and was 

told that there was no follow-up appointment booked for Walid because she had not 

booked it after the August 2010 consultation. 

[485] Dr. Warshawski saw Walid again on December 6, 2010. He noted in a report 

that was copied to both Dr. Reilly and Walid’s family physician that “the major 

concern is ensuring that [Walid] gets the appropriate orthopedic follow up.” 

Dr. Warshawski told Ms. Waitkus that he would call Dr. Reilly to inquire as to what 

the appropriate follow-up should be. Ms. Waitkus recalls that approximately one 

week after the December 6, 2010 consultation with Dr. Warshawski, he told her that 

he had spoken with Dr. Reilly and told her to call Dr. Reilly’s office to get the details 

of another appointment for Walid. She did and was advised that an appointment with 

Dr. Reilly was scheduled for February 22, 2011. 

[486] On that date Walid saw Dr. Reilly again and had an x-ray taken of his spine. 

Dr. Reilly believed that the x-rays showed some progression of Walid’s kyphosis 

since his last visit. The MRI and CT study that Dr. Reilly had requisitioned in August 
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2010 had not yet been completed at the time of this consultation. The MRI was 

required pre-operatively but not prior to the February 22, 2011, follow-up 

appointment. 

[487] There are two reports dated February 22, 2011 from Dr. Reilly to 

Dr. Warshawski summarizing his consultation with Walid: 

a) One report states that Dr. Reilly was “awaiting CT scan and MRI 

scanning to further clarify [Walid’s] anatomy and had ‘already have him 

book [sic] for surgical procedure.’” 

b) The second report states “I have already tried to organize an MRI and 

CT study from the time of my last visit, but we are still waiting for that ... 

I am going to book a follow-up appointment for right after the CT and 

MRI date so we can review that study ... I am going to review Walid in 

detail again at our next visit.” 

[488] Dr. Reilly also noted that he thought Walid would have a risk of spinal cord 

compromise because of the kyphosis progression and the short sharp nature of his 

curve, and that he would like to have Walid’s surgery done within six months. It 

should be noted that this was the first time Dr. Reilly indicated a specific time frame 

for Walid’s surgery. He testified that he met with Walid who seemed comfortable and 

without any significant pain. 

[489] Ms. Waitkus recalls Dr. Reilly told her that Walid’s surgery would need to be 

expedited and that he would be put on an urgent priority list. His clinical notes state 

“book OR for this summer, not June”. At that time Dr. Reilly believed that it might be 

possible to perform Walid’s surgery in the summer of 2011, as the pediatric 

orthopedic surgery group at the BCCH had been in discussions with the hospital 

administration to increase their operating room time. 

[490] Ms. Waitkus was not notified of a surgery date for Walid and called 

Dr. Reilly’s office in April 2011 to attempt, unsuccessfully, to confirm a date. 
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Ms. Waitkus testified that as the wait went on she became increasingly upset as it 

was evident to everyone that her son needed surgery. 

[491] Ms. Waitkus deposed that at some point in late June 2011, she again called 

Dr. Reilly’s office to confirm a date for her son’s surgery, and was advised by a 

nurse at the BCCH that Walid was not on the list of surgeries scheduled through late 

September 2011. She testified that a nurse told her that the “[wait list] situation was 

really bad” and that “other children on the list were also urgently waiting”. The nurse 

provided Ms. Waitkus with the names of people she should call within the hospital, 

such as the Director of Nursing and the Program Manager, to try to “make some 

noise” to expedite Walid’s care. 

[492] Ms. Waitkus testified that she was very upset at the end of the conversation. 

She felt alone and did not know what to do since no one seemed to be responding. 

She also felt that her son had fallen through the cracks and that things were not 

going to turn out well for him. However, Ms. Waitkus then resolved that if that were 

to be the case it would not be for lack of trying on her part. 

[493] She also contacted the Patient Care Quality Office to express her concerns 

about the wait times for orthopedic surgery at BCCH. Dissatisfied with the response 

she received, Ms. Waitkus made a subsequent complaint to the Patient Care Quality 

Review Board. Ms. Waitkus wrote letters to her MLA and the provincial Minister of 

Health, and also campaigned publicly for her son, which led to media coverage of 

his situation. In the course of her research, she learned of children on long wait lists 

for medical treatment receiving care at the Shriners Hospitals in Spokane, 

Washington. 

[494] Dr. Reilly called Ms. Waitkus on August 12, 2011 to advise her that he was 

hopeful he could get a surgical date for Walid in November 2011. She testified that 

she told Dr. Reilly that she was considering arranging for Walid’s surgery to be 

performed at a Shriners Hospital in the United States. Ultimately, Ms. Waitkus 

decided to have Walid’s surgery performed at the Shriners Hospital and she made 

the necessary arrangements. She took him to the hospital on September 12, 2011 
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for an assessment. An examination of his spine indicated a 121-degree thoracic 

kyphosis. She was told again about the risks of the procedure to try and repair the 

problem. Because of its complexity and the rules established by the College of 

Physicians and Surgeons, it could not be performed at a private clinic in British 

Columbia. 

[495] Ms. Waitkus advised Dr. Reilly the following week on September 19, 2011 

that she was electing to have Walid treated with a three-month period of 

halo-traction followed by surgery at the Shriners Hospital. Ms. Waitkus took Walid to 

see Dr. Warshawski on October 3, 2011 to discuss her concerns regarding the wait 

her son had experienced. The following day she and Walid travelled to Spokane for 

a series of MRI scans which were performed on October 7, 2011 (Walid has to be 

medicated for a MRI and it can take most of a day). 

[496] Ms. Waitkus also submitted a complaint to the Provincial Patient Care Quality 

Review Board on October 21, 2011 and the Board issued a report on April 16, 2012. 

The plaintiffs sought to tender the report for the truth of its contents. I ruled it was 

inadmissible because it contained medical opinions not obtained through a qualified 

expert witness. The defendant also had very limited participation in the Board’s 

proceedings and it could therefore not be admitted under one of the exceptions to 

the rule against hearsay or under the principled approach to hearsay (2019 BCSC 

7). There is no evidence from a court certified expert about issues relating to medical 

causation in Walid’s case. 

[497] Ms. Waitkus and Walid travelled to Spokane on October 30, 2011 to begin 

preparation for Walid’s surgery at the Shriners Hospital. On November 1, 2011 he 

underwent a procedure to have a “halo” device installed, after which he spent 

12 hours each day in traction. His spinal surgery was performed at the hospital on 

January 9, 2012. Unfortunately, he suffered serious complications, including 

complete paralysis below the navel. The operative report states that the surgeons 

“did have some issues with hypotension from the anesthesia standpoint.” 
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[498] Based on Walid’s P-CATS Code and characterizing his kyphosis as unstable, 

his Wait One target time for surgery was six weeks and the Wait Two target time 

was three months. Therefore, he should have had his surgery in the public system 

by November 2010. As above, Dr. Reilly offered a date in November 2011 which the 

mother declined in favour of a later date at Shriners’ Hospital. 

(iii) Chris Chiavatti 

[499] Chris Chiavatti was born on July 3, 1994. He was 22 at the time of the 

commencement of trial. Mr. Chiavatti testified at trial and an agreed statement of 

facts was tendered about his experience. 

[500] On January 14, 2009, at age 14, Mr. Chiavatti hyperextended his right knee 

while participating in a wrestling practice as part of the physical education class at 

his high school. Later that day he attended the emergency department at the Royal 

Columbian Hospital in New Westminster due to his symptoms of pain and locking in 

his knee and difficulty walking. X-rays were performed and the attending physician 

advised him there were no bone chips in his knee. The attending physician 

recommended he follow up with his family physician. 

[501] On January 28, 2009, Mr. Chiavatti had physiotherapy for his knee. The 

following day, January 29, 2009, he followed up with Dr. Laurence Barzelai, who 

was filling in for Mr. Chiavatti’s family physician, Dr. Rhona Gordon. Dr. Barzelai 

advised Mr. Chiavatti that he appeared to have a torn meniscus, but required an 

assessment by an orthopedic surgeon. Dr. Barzelai sent a referral to the British 

Columbia Children’s Hospital and the Sports Medicine Clinic at the University of 

British Columbia (“UBC”). 

[502] On February 10, 2009, Dr. Barzelai’s office received a standardized 

consultation confirmation from Dr. William Regan’s office at the Joint Preservation 

Centre at UBC. The form indicated Dr. Regan would be able to assess Mr. Chiavatti, 

but the wait time for a consultation would be four to six months and a definitive date 

could not be scheduled at that time. The form also indicated an MRI of 

Mr. Chiavatti’s knee would be required before his consult and requested that 
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Dr. Barzelai’s office arrange an MRI. The form ended with the notation, in bold, “You 

may also consider referring your patient to another surgeon who may have a shorter 

wait time.” 

[503] On February 17, 2009, Dr. Barzelai’s office was advised that Dr. Reilly at the 

BCCH was available to see Mr. Chiavatti the next day, due to a last minute 

cancellation. He and his father attended the BCCH on February 18, 2009 where an 

x-ray was taken. A radiology consultation report accompanying the x-ray indicated 

that “no bone, joint, or abnormality” was seen. After discussing potential differential 

diagnoses, Dr. Reilly advised Chris that he would need an MRI to provide a positive 

diagnosis. Dr. Reilly subsequently arranged for an MRI of Mr. Chiavatti’s knee at the 

BCCH, which was performed on April 1, 2009. The MRI disclosed “a tear of the 

lateral meniscus.” The radiologist advised him to follow up with Dr. Reilly’s office to 

discuss the results. 

[504] Mr. Chiavatti’s mother, Ms. Chiavatti, contacted Dr. Reilly’s office by 

telephone a few weeks following the MRI. Ms. Chiavatti was told by the receptionist 

that Mr. Chiavatti would probably be waiting for several months to see Dr. Reilly and 

his office would be in touch to arrange an appointment. Ms. Chiavatti followed up in 

May 2009 and was advised that her son still did not have an appointment to see 

Dr. Reilly. In June or July 2009, Ms. Chiavatti followed up again. She was advised by 

the receptionist that Mr. Chiavatti was on a waiting list, there were approximately 

400 people ahead of him on the waiting list and if emergencies arose with other 

patients that would create additional delays. The receptionist also asked 

Ms. Chiavatti to stop calling Dr. Reilly’s office. 

[505] Mr. Chiavatti testified that his knee was painful and getting worse during the 

wait to see Dr. Reilly for the follow-up consultation. By the end of the school day he 

was in pain simply from walking. He was unable to participate in any sporting 

activities, and the pain interfered with his ability to participate in other extracurricular 

activities, which were important to him, not only as activities he enjoyed but also 

because he believed universities considered them in the admission process. 
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Mr. Chiavatti testified that his inability to do these things was socially isolating. The 

pain also made it difficult for him to sleep. These collective challenges made him 

“quite unhappy.” He regarded himself as “kind of grouchy”. When he heard that there 

were 400 people ahead of him on the wait list to see Dr. Reilly he was in shock at 

first, then angry and disappointed. 

[506] On September 23, 2009 Mr. Chiavatti went to see his family physician, 

Dr. Gordon. Mr. Chiavatti advised Dr. Gordon that he was still waiting to see 

Dr. Reilly for a follow-up appointment. In response Dr. Gordon advised him that she 

was aware other children were waiting a long time for treatment. Dr. Gordon advised 

him that there was no alternative to waiting for Dr. Reilly. Dr. Gordon’s records state 

that his knee was not locking, was stable, and he was continuing with modified 

physical education at school. 

[507] Mr. Chiavatti’s parents then looked into the possibility of expediting his 

surgery by obtaining it privately. Ms. Chiavatti first contacted the False Creek 

Surgical Centre, but declined to pursue this option as she regarded the price she 

was quoted for surgery to be “very high”. Ms. Chiavatti then called the office of a 

surgeon in New Westminster that she heard did some surgeries privately. She was 

advised this surgeon was going to be away for four to five weeks and decided not to 

pursue this option. Ms. Chiavatti then contacted Dr. Brian Day at the Specialist 

Referral Clinic (“SRC”). She scheduled a consultation with Dr. Day for October 28, 

2009. Ms. Chiavatti was advised that the consultation fee would likely be 

approximately $400. 

[508] On October 28, 2009, Ms. Chiavatti and her son saw Dr. Day for a 

consultation. Dr. Day reviewed Mr. Chiavatti’s medical records, conducted a physical 

examination and subsequently diagnosed him with a torn meniscus. Dr. Day 

recommended arthroscopic surgery. At the consultation, Mr. Chiavatti and his 

mother signed a consent form for Dr. Day to perform surgery on Mr. Chiavatti’s 

knee. On November 13, 2009, Mr. Chiavatti’s parents were charged $700 by the 
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SRC as “prepayment for surgery”. They were not charged separately for the 

October 28, 2009 consultation. 

[509] Also, on November 19, 2009, Dr. Day performed a partial arthroscopic 

meniscectomy on Mr. Chiavatti to repair his right knee. In his operative report, 

Dr. Day noted softening in the tissues near the tear in the meniscus. 

[510] Dr. Day billed MSP $280 for the surgery. Dr. William Penz, the 

anaesthesiologist, billed MSP $128 for the anaesthesia. 

[511] On January 15, 2010, Dr. Day saw Mr. Chiavatti for a follow-up assessment 

at the SRC. In the follow-up report Dr. Day noted that Mr. Chiavatti was progressing 

well, though he “still has some restrictions and some lack of conditioning which is to 

be expected based on his long history”. 

[512] Mr. Chiavatti testified that his recovery was swift. He was back at school and 

walking within several days, without pain within one week, back at gym class and 

skiing within one month. It was a relief to him to be participating again in activities at 

school and with friends. 

[513] In February or March of 2010, Mr. Chiavatti and his mother received a 

telephone message from Dr. Reilly’s office at BCCH advising that Mr. Chiavatti had 

been scheduled for a consultation for September 2010. 

[514] Mr. Chiavatti agreed in cross-examination that his parents had not made any 

attempts to find a different surgeon within the public system, other than Dr. Reilly. 

He testified that had he known of surgeons other than Dr. Reilly with shorter wait 

lists who could have operated on him, he would have asked for a referral. He said 

that no one spoke to him about the wait lists of other surgeons in the Lower 

Mainland who could treat a torn meniscus. 
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(iv) Krystiana Corrado 

[515] Krystiana Corrado was born on April 5, 1995. She was 21 at the time of the 

commencement of the trial. Ms. Corrado testified at trial and an agreed statement of 

facts regarding her experience was tendered. 

[516] Ms. Corrado began playing soccer at the age of five, and for many years 

played the sport at the highest level available to her. She decided when she started 

Grade 10 that she wanted to obtain a soccer scholarship to a Canadian university. 

She knew that she would need to work hard on her soccer skills in addition to 

achieving high academic marks. 

[517] On April 14, 2011, Ms. Corrado, who was then 16 years old, was playing in a 

soccer game when she twisted her right knee as she planted her right foot to turn. 

She immediately felt intense pain in and around her knee, and was unable to walk or 

put any weight on her knee. 

[518] Mr. Corrado, Ms. Corrado’s father, took her to the emergency department at 

Eagle Ridge Hospital in Port Moody where x-rays were taken of her right knee. The 

medical imaging report noted that “small joint effusion” was present. The attending 

physician examined Ms. Corrado’s knee and reviewed the x-rays. He advised her 

that they showed no evidence of bone chips, and that he was not sure whether she 

had damaged ligaments in her knee. He gave her Tylenol and told her to take more 

if necessary to relieve the pain. He also told her to follow up with her family 

physician and she was sent home with a pair of crutches. Her knee was very swollen 

at the time, and the pain persisted. 

[519] On April 19, 2011, Ms. Corrado saw her family physician, Dr. Mary 

Weckworth. As her knee was still swollen, Dr. Weckworth advised her to return for 

another appointment in one week once the swelling had subsided. She noted that 

Ms. Corrado might have a ligamentous injury. 

[520] Ms. Corrado testified that she was on crutches in the weeks after the injury, 

as her knee was very swollen and painful, and she had difficulty getting around. She 
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was extremely distressed by her situation since her lack of mobility meant she could 

not play sports or participate in student government activities as she usually did. 

[521] On May 17, 2011, she returned to see Dr. Weckworth. She advised the doctor 

that the swelling in her knee had receded for about three and a half weeks, but that 

she could not run and had difficulty with stairs. Dr. Weckworth suspected that she 

had a ligamentous injury and decided that the next step was to obtain an MRI of her 

knee. 

[522] Dr. Weckworth sought to expedite Ms. Corrado’s MRI as she was aware that 

there were long wait times for obtaining one. She spoke with a radiologist at Burnaby 

Hospital and described Ms. Corrado’s situation. The radiologist told Dr. Weckworth 

to put as much information as possible on the requisition and fax it to his attention at 

the department, and that he would try to expedite the MRI. Dr. Weckworth faxed the 

requisition that same day, May 17, 2011. 

[523] An MRI was performed on Ms. Corrado knee two weeks later on June 2, 

2011. The imaging report, which was forwarded to Dr. Weckworth on June 15, 2011, 

indicated that she had a complete tear of her anterior cruciate ligament (“ACL”). 

When Dr. Weckworth saw Ms. Corrado to review the results of the MRI on June 21, 

2011, she advised her that she would likely require surgery to repair the ACL tear. 

[524] Dr. Weckworth referred Ms. Corrado to Dr. Christopher Reilly at the BCCH, as 

she understood him to be a good surgeon and one who performed ACL repairs. 

Dr. Weckworth testified that at the time she did not know about Dr. Reilly’s wait 

times and thought the wait would be about three months. 

[525] On June 22, 2011, a member of Dr. Weckworth’s office faxed a one-page 

consultation request to Dr. Reilly. Seven weeks later on August 9, 2011, 

Dr. Weckworth’s office received a fax from the BCCH requesting a detailed referral. 

Dr. Reilly’s office received the detailed referral on August 11, 2011. One of 

Ms. Corrado’s parents subsequently phoned Dr. Reilly’s office and was told by a 
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receptionist that Dr. Reilly was unavailable for a consultation until October 2011, and 

that Ms. Corrado had an appointment with Dr. Reilly on October 19, 2011. 

[526] Ms. Corrado testified that she was in shock when she heard how long she 

had to wait. She described the period between June and October as follows: 

It was probably the darkest period of my life, honestly. I wasn’t used to being 
so stationary and just not moving. I wasn’t used to not being able to exercise. 
I did fall behind in school. I did my best to -- I was a straight A student. I did 
my best to keep up with that, but it was hard to focus because I felt like there 
was no point in getting good grades if I wasn’t -- I was just very down on 
myself, so it was a very dark time. 

[527] She said that she was depressed, anxious, and difficult to talk to or reason 

with. Her whole family felt the impact and were saddened for her. Her knee was also 

in constant pain. 

[528] When Ms. Corrado saw Dr. Reilly on October 19, 2011, he confirmed that she 

had torn the ACL in her right knee and that she would require surgery to repair it. 

However, he also advised her that he would not be able to perform the surgery 

before she turned 17, in April 2012. Because she would be older than 16 and no 

longer a pediatric patient at this point, he would require special permission from the 

Head of Surgery at the BCCH to perform the surgery and there was no guarantee he 

would receive it. Dr. Reilly recommended that Ms. Corrado see another specialist 

who would be able to perform the surgery she required. She was aware that a fellow 

athlete friend of hers had received knee surgery from Dr. Fadi Tarazi, she asked 

Dr. Reilly to refer her to him. Dr. Reilly dictated a referral letter to Dr. Tarazi the 

same day. 

[529] On November 9, 2011, Ms. Corrado attended an appointment with 

Dr. Weckworth. She was upset because of the delay in her treatment and because 

her knee was in significant pain. Dr. Weckworth then contacted Dr. Tarazi’s office to 

request that Ms. Corrado’s consultation be expedited. When Dr. Weckworth was told 

that Dr. Tarazi had not yet received a referral from Dr. Reilly she arranged for her 

office to fax Dr. Reilly’s consultation letter and the MRI results to Dr. Tarazi. 
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Subsequently, Dr. Reilly’s office faxed the referral to Dr. Tarazi’s office on 

November 17, 2011. Dr. Reilly’s consultation report was also faxed to Dr. Weckworth 

on November 17, 2011. 

[530] A consultation with Dr. Tarazi was arranged for December 2, 2011, two 

weeks after Dr. Reilly’s office finally sent the referral and imaging to Dr. Tarazi’s 

office. 

[531] Ms. Corrado testified that the she felt demoralized during the wait to see 

Dr. Tarazi. She had gone to see Dr. Reilly with the expectation that she would get a 

date for her surgery and soon be able to play soccer again. Instead, she was put on 

another wait list. Her knee continued to hurt, though she had become accustomed to 

the constant pain and buckling and random swelling. Physical activity had been such 

a big part of her life and now that she could not fully engage in such activity she felt 

demoralized testifying, “honestly, I didn’t know what to do with myself in those 

months”. On December 2, 2011, Ms. Corrado met Dr. Tarazi. She recalls that he 

advised her that he would likely not be able to perform the surgery until July 2012. 

She agreed to undergo the surgery, and Dr. Tarazi submitted a surgical booking 

form that same day. Ms. Corrado testified that: 

I’d just been told by another surgeon -- it kind of became humorous in the fact 
that I couldn’t -- I had no control over this, and I felt like I was just being 
tossed around. It was troubling to hear the news, and I was not happy. 

[532] At that point, Ms. Corrado gave up the notion of playing soccer in high school 

and university. This was because there would be a considerable rehabilitation period 

following her surgery, especially since she had been unable to engage in physical 

activity for so long. She felt that “all the work I’d put in to get to what I was just went 

down the drain.” She described herself as upset, down and feeling “like everything 

kept going wrong.” 

[533] In early January 2012, a mutual friend of Mr. Corrado and Dr. Day suggested 

that the family consult with Dr. Day at the plaintiff Cambie Surgeries to see whether 

he might be able to provide the needed surgery more quickly than Dr. Tarazi. 
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Ms. Corrado and her family saw Dr. Day at Cambie for a consultation on January 12, 

2012. Dr. Day observed that her knee was “not functioning well” and “unstable and 

painful when it shifted out of position”. The same day she signed a form consenting 

to surgery. The following day Dr. Weckworth faxed a referral to Cambie Surgeries. 

[534] On January 19, 2012, Dr. Day performed ACL reconstruction surgery on 

Ms. Corrado’s right knee at Cambie Surgeries. During the surgery Dr. Day 

discovered that in addition to a torn ACL, there was a lateral meniscus tear which he 

described as “occurred during her wait for surgery”. Dr. Day did not attribute the wait 

as the cause of the tear and nor is there expert evidence on that issue. 

[535] Ms. Corrado’s family paid Cambie Surgeries $170.00 for the procedure. MSP 

was billed for the surgery as follows: $704.78 for Dr. Day; $315.92 for the surgical 

assistant (a nurse); and $237.30 for anaesthesia. On February 21, 2012, Dr. Tarazi 

wrote to Dr. Reilly to advise he would be cancelling Ms. Corrado’s booking at 

Burnaby Hospital because her mother had informed him that Ms. Corrado had 

already had her surgery. 

[536] Ms. Corrado underwent vigorous physiotherapy following her surgery. By 

October or November of her Grade 12 year she was back playing soccer, though not 

at the level she had been previously. She also played on her volleyball team that 

year. She testified that these activities were very uplifting and unexpected, as she 

had not believed she would be able to play sports at all. She was much happier in 

her life in general since she was able to volunteer again at school and in the 

community, and re-engage in her daily activities. 

[537] Ms. Corrado testified that she knew she was not going to receive a soccer 

scholarship because of the time it took to get her surgery but she grew to accept that 

fact and focussed herself academically. She was accepted directly into the 

kinesiology program at Simon Fraser University as she had wanted. She made the 

university soccer team in her third year. 
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[538] With Ms. Corrado’s P-CATS Code (when she was younger than 17 years 

old), her maximum acceptable Wait One was three weeks and Wait Two was three 

months for a combined maximum acceptable wait time for completion of surgery of 

16 weeks. Since P-CATS targets are measured from the decision date, accordingly, 

in order to meet the benchmark she should have had her surgery by mid-October 

2011, three months prior to when she received her private surgery from Dr. Day. 

Based on SPR data, Dr. Tarazi’s 50th percentile Wait Two time for ACL repairs in 

2011 was 24.9 weeks, and his 90th percentile Wait Two time was 35.9 weeks from 

booking form received date (“BFRD”). 

(v) Erma Krahn 

[539] Erma Krahn was initially a plaintiff in this action but she passed away on 

April 15, 2014, prior to the first day of trial (her death was unrelated to any issues in 

the subject claim). She was born on January 31, 1933. 

[540] Ms. Krahn had a complex medical history involving many surgeries and 

procedures to address a range of conditions including colitis, hypertension, 

hyperlipidemia, gastroesophageal reflux disease, coronary artery disease, and lung 

cancer. In August 2008, she was diagnosed with stage IIIA non-small lung cancer. 

She was advised the overall survival rate, with chemotherapy, was 38 months. 

[541] She also had bilateral knee problems and her complaint in this trial was solely 

with respect to the wait times for her knee surgeries. She acknowledged during an 

examination for discovery in 2013 that she was otherwise satisfied with the medical 

treatment she had received and had not previously experienced what she would 

characterize as “unreasonable wait times” in the public healthcare system. 

[542] With her left knee, Ms. Krahn felt a popping sensation in September 2008. 

She attended a walk-in clinic and also had an x-ray performed at Peach Arch 

Hospital, which found no significant abnormalities apart from a “small knee effusion.” 

Over the next couple of months, Ms. Krahn discussed her knee pain with her family 

physician, Dr. John O’Brien, a number of times. She also attended several 

physiotherapy sessions. 
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[543] On October 23, 2008, Ms. Krahn had a cardiac consultation with Dr. Hartmut 

Henning, during which she also discussed her knee pain. In his report to Dr. O’Brien, 

Dr. Henning indicated he would discuss MRI arrangements with him since Ms. Krahn 

would likely require arthroscopic surgery. 

[544] Dr. O’Brien subsequently recommended to Ms. Krahn on November 27, 2008 

that she have a private MRI to facilitate a consultation with a specialist. It is unclear 

why, but it appears Ms. Krahn never attempted to obtain an MRI in the public 

system. In any event, the private MRI was performed on December 8, 2008 and it 

confirmed a tear of the medial meniscus of her left knee. Dr. O’Brien referred 

Ms. Krahn to Dr. Bernardus (Arno) Smit, an orthopedic surgeon, because he had a 

short wait time for consultations. Dr. Smit received Dr. O’Brien’s referral on 

January 14, 2009. 

[545] On January 20, 2009, Ms. Krahn had another x-ray of both her knees ordered 

by Dr. Smit. The x-ray showed no definite change of osteoarthritis with respect to her 

right knee. As for her left knee, it showed “joint space narrowing, mild subchondral 

sclerosis, and subchondral cyst formation in keeping with early degenerative 

change”. Dr. O’Brien’s clinical notes regarding an appointment with Ms. Krahn on 

January 29, 2009, indicated that she was experiencing depression, which ought to 

be monitored closely. 

[546] Ms. Krahn had a consultation with Dr. Smit on February 2, 2009. After 

conducting a physical examination and reviewing the December 2008 MRI, he 

concluded that Ms. Krahn had a torn medial meniscus in her left knee. Ms. Krahn 

told Dr. Smit that she would like to be considered for arthroscopic surgery. He 

discussed the pros and cons of the procedure with her, including the risks of 

anesthesia, infection and injury to the neurovascular structures. Ms. Krahn indicated 

she understood the risks, and wished to proceed with arthroscopic surgery. Dr. Smit 

obtained Ms. Krahn’s consent for surgery and advised her that he would arrange to 

perform the procedure at Peace Arch Hospital. She was put on his waiting list at the 

hospital that day, and the information was relayed to the hospital within a few days. 
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[547] In his report dated February 2, 2009 to Dr. O’Brien, Dr. Smit advised him that 

Ms. Krahn understood the issues, and wished to proceed with the surgery. He 

further noted that he would be asking for internal medicine to review Ms. Krahn’s 

general medical status prior to surgery due to Ms. Krahn’s limited life expectancy. 

He also said he would heavily rely on both the opinions of Dr. O’Brien and Dr. Turner 

(an internist) when determining whether to proceed. 

[548] Dr. Smit testified that he had approximately 300 patients on his wait list for a 

variety of procedures in February 2009. Based on a review of his records, Dr. Smit 

stated that he knew that patients who were receiving arthroscopic surgery at the 

time had been waiting for well over one year. He informed Ms. Krahn of this but she 

did not express any concern about the wait at that time. Dr. Smit testified that all of 

his patients receive a standardized document upon registration that outlines the 

policies of his clinic and advises of surgical options such as a further referral to 

another orthopedic surgeon or having the procedure performed in a private facility, 

including his own, White Rock Orthopaedic Surgery Centre. Ms. Krahn did not 

explore this option further with him at that time. 

[549] When Ms. Krahn saw Dr. O’Brien again on February 10, 2009, he advised her 

that he would try to expedite her surgery to help with her quality of life concerns. On 

February 13, 2009, Dr. Smit received a follow-up note from Dr. O’Brien indicating 

that Ms. Krahn would be a good candidate for the proposed surgery and her quality 

of life would benefit from more expedient surgery. 

[550] Dr. Smit was concerned that Ms. Krahn’s general medical status be assessed 

prior to surgery because individuals with cancer tend to have a higher risk of 

complications from surgery. For this reason she saw an internist, Dr. Mark Turner, 

on March 25, 2009. He concluded that she was fit for knee surgery, and 

recommended that she be booked for arthroscopy as soon as feasible. On April 17, 

2009, Ms. Krahn had further x-rays on both her knees as ordered by Dr. Smit. The 

x-rays showed mild changes of osteoarthrosis in both knees. 
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[551] Ms. Krahn had a follow-up office visit with Dr. Smit on May 28, 2009 during 

which they discussed the wait for surgery. This appointment had come about 

because Dr. O’Brien asked him to reassess the possibility of doing Ms. Krahn’s 

procedure sooner than had been planned. Dr. Smit advised her that the orthopedic 

program at Peace Arch Hospital might be extended, as there had been a 

commitment to additional operating time, with the possible result of shorter wait lists 

for surgery. He told her to call him in September, by which time he expected he 

would be able to give her a date for her surgery. When Ms. Krahn called as directed, 

she was advised that her wait time for surgery would be at least another year and 

possibly as long as three years. In cross-examination, Dr. Smit agreed that his 

patients in this time period were waiting for about 10 to 15 months and not as long 

as three years. 

[552] At the time, Peach Arch Hospital had three full-time orthopedic surgeons, 

each with one day of surgery per week. Dr. Smit testified that although two additional 

orthopedic surgeons were hired in the fall of 2009, additional operating room time 

was not made available and thus the five surgeons shared the same amount of 

operating time previously shared by the three. As a consequence, there was no 

reduction in Dr. Smit’s wait list. 

[553] Dr. Smit testified that although he gave consideration to moving Ms. Krahn up 

on his wait list knowing that she had a terminal illness, he ultimately declined to do 

so because her presenting knee problem was the same as many of his other 

patients. He said that he had a responsibility to be fair to all of his patients, and the 

way to do that was to treat them in the order they were booked. He testified: 

And the problem is that taking it beyond that, how do I -- take the 35-year-old 
man who is a truck driver who is sitting at home with his young family and 
who can’t drive his truck, how do I judge that against a 94-year-old woman 
who likes to travel a little bit more who is waiting for things, or in a situation 
like this? It’s not really feasible. There is no methodology for that. And I think 
once the condition is similar at some point one cannot further prioritize. 

[554] Dr. Smit said there are some situations in which he might move a patient up a 

wait list, including patients presenting with acute injuries for which treatment is time 
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sensitive (for example, a fracture) or those who undergo a collapse of the condition 

or significant deterioration while waiting. 

[555] Dr. Smit did not recall having any further communication with Ms. Krahn after 

the May 2009 appointment, though his secretary spoke with her over the phone 

about the possibility of looking at a more expedited route to surgery through a 

non-hospital facility or by a referral to another surgeon. At that time it was Dr. Smit’s 

impression that Ms. Krahn did not wish to pursue another route. 

[556] Ms. Krahn was very unhappy with the wait she faced, and wrote to the 

Minister of Health in September 2009 to both complain and request financial 

assistance for the cost of having the surgery done privately in the United States. The 

Ministry of Health responded by suggesting that she see if her family physician could 

refer her to a specialist with a shorter wait list in another geographic area or that she 

request that her name be put on the cancellation list at her surgeon’s office. At an 

examination for discovery in August 2013, Ms. Krahn did not recall whether she went 

back to her family physician. 

[557] Through research online Ms. Krahn learned that Cambie Surgeries offered 

orthopedic surgery privately. Ms. Krahn attended a consultation with Dr. Brian Day 

on October 20, 2009. At the consultation, she paid $700 as prepayment for 

arthroscopic knee surgery and signed the surgical consent form for surgery. 

Following an anesthesia consultation on October 26, 2009, Ms. Krahn had 

arthroscopic knee surgery at Cambie Surgeries on October 29, 2009. She saw 

Dr. O’Brien twice for standard follow-up care, and he noted that her recovery was 

very good. Ms. Krahn also saw Dr. Day for a follow-up appointment in January 2010. 

[558] MSP was billed $280 on behalf of Dr. Day for Ms. Krahn’s surgery; $203.78 

for the surgical assistant (a nurse); $147.95 for the anesthesiologist; and $55 for the 

follow-up visit on January 5, 2010. 

[559] Turning to Ms. Krahn’s right knee problems, she saw her new family 

physician, Dr. Benjamin Tyrell, for pain on two occasions in October 2011. During a 
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consultation on May 12, 2011, she asked him for a referral to an orthopedic surgeon 

but he suggested she first get an x-ray. An x-ray taken that same day revealed 

moderate narrowing of the medial compartment of the joint space with mild 

osteoarthritis in the patellofemoral compartment. 

[560] On May 26, 2011, Dr. Tyrell observed on examination that Ms. Krahn’s knee 

joint looked arthritic with reduced flexibility. His recommended course of treatment 

was that she take analgesia for the pain but, at Ms. Krahn’s request, he agreed to 

refer her to Dr. Day instead. It is not entirely what came of this referral, whether 

Dr. Day was seen or what steps Ms. Krahn took between late May and August 2011. 

[561] In any event, in August 2011, Ms. Krahn had another x-ray of her right knee, 

which indicated advanced degenerative joint disease, joint space narrowing, 

osteophytosis, and sclerosis. On September 26, 2011, Ms. Krahn had a consultation 

with Dr. Bassam Masri, an orthopedic surgeon. He found that her knee pain likely 

originated from her osteoarthritis and advised that, as the pain was under 

reasonable control, she should continue to treat it conservatively with 

acetaminophen, non-steroidal anti-inflammatory medications, and activity 

modifications. Dr. Masri advised Ms. Krahn to come back if the pain worsened. 

[562] In April 2012, Ms. Krahn discovered that her lung cancer had reoccurred, and 

was advised that her life expectancy was between two months and two years. She 

immediately began palliative chemotherapy at the British Columbia Cancer Agency. 

Palliative chemotherapy is intended to prolong survival and ease symptoms but not 

cure the disease. 

[563] About one month later, Ms. Krahn awoke during the night with pain in her 

right knee similar to what she had earlier experienced in her left knee. At a 

physiotherapy treatment for her right knee, her physiotherapist suggested that she 

obtain an MRI, which she had performed privately within two weeks on June 14, 

2012. At a June 28, 2012 consultation with her family physician, Dr. Tyrell advised 

her that the MRI showed a meniscal tear in her right knee. Ms. Krahn asked him to 

provide her with a private referral to Dr. Day for examination of her knee, which he 
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did. At her examination for discovery, Ms. Krahn testified that she went straight to 

Cambie Surgeries rather than try to secure treatment in the public system because 

of her earlier experience with the left knee. 

[564] Ms. Krahn had a consultation with Dr. Day on July 25, 2012, an appointment 

with her family physician to fill out a pre-operative report on July 30, 2012, an 

anesthesia consultation at the Cambie Surgery Centre on August 10, 2012, and 

arthroscopic surgery on her right knee on August 16, 2012. Dr. Tyrell noted in a 

follow-up appointment that she was recovering well from the procedure. 

[565] MSP was billed $282.08 for the meniscectomy on behalf of Dr. Day and 

$180.93 on behalf of the anesthesiologist. Ms. Krahn prepaid $300 for her surgery. 

[566] According to the plaintiffs’, based on Ms. Krahn’s symptoms of moderate to 

severe pain with significant or severe functional limitation her maximum acceptable 

wait time was 12 weeks. However, throughout 2009 and 2010, the Wait Two 

90th percentile time from BFRD for knee arthroscopy across British Columbia was 

61.3 weeks. For her left knee, Ms. Krahn waited over nine months from the time 

Dr. Smit’s office received her referral to the time she obtained private surgery. 

(e) Summaries of evidence of patient witnesses 

[567] The following six witnesses were called by the plaintiffs and they testified 

about their experiences in the public and private health systems in British Columbia. 

They are not parties to this litigation. 

[568] Similar to the patient plaintiffs above, my conclusions about the 

circumstances of these patients is below in the analysis section of this judgment. In 

this section, I only summarize the evidence relating to the experience of the patient 

witnesses. 
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(i) Monique Forster 

[569] Monique Forster’s evidence was tendered by the plaintiffs in the form of her 

affidavit. She was not cross-examined. She was 52 years old at the time she swore 

her affidavit. 

[570] On May 11, 2015, Ms. Forster visited her family doctor, Dr. David Thomson, 

with complaints of abdominal bloating, abdominal pain, and a hard stomach. 

Dr. Thomson subsequently determined Ms. Forster should have an abdominal 

ultrasound, which was performed on May 25, 2015. The ultrasound confirmed she 

had multiple gallstones and would likely need surgery to have her gallbladder 

removed. 

[571] On June 1, 2015, Dr. Thomson referred Ms. Forster to Dr. Adam Meneghetti, 

a general surgeon at the Vancouver General Hospital for a specialist consultation. 

While awaiting her appointment, Ms. Forster followed a “gall bladder protocol” to 

reduce her gallstones including supplements three times a day for three months. On 

September 23, 2015 Ms. Forster attended a consultation with Dr. Meneghetti 

regarding her gallstones. He noted that Ms. Forster had, for years, experienced 

“bloating and epigastric discomfort” and had “discomfort on the right side of her 

abdomen” which “can be associated with nausea.” Dr. Meneghetti ordered a second 

ultrasound, which was performed on October 6, 2015. 

[572] On October 19, 2015, Ms. Forster saw Dr. Meneghetti again. He reviewed the 

second ultrasound and advised her that it continued to show gallstones. 

Dr. Meneghetti recommended laparoscopic surgery to remove Ms. Forster’s 

gallbladder. Dr. Meneghetti advised Ms. Forster that he would put her on his wait list 

for surgery, however the wait would be lengthy due to his limited operating room 

time and the fact that urgent cases would always come first. Ms. Forster stated in 

her affidavit that Dr. Meneghetti’s office staff told her the wait list for this surgery was 

about one year, and the staff would call her closer to the time about a surgery date. 

Ms. Forster was told by Dr. Meneghetti’s office staff that if she experienced more 

pain or other symptoms she should attend the emergency room. 
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[573] While waiting for surgery, Ms. Forster’s symptoms persisted, but did not 

worsen. Each time she experienced these symptoms she “would feel anxious about 

[her] health and the length of time [she] was waiting for surgery.” 

[574] On October 19, 2016, Dr. Meneghetti’s office called and offered Ms. Forster a 

surgery date for November 7, 2016, due to a cancellation. She declined this date 

because of a prior family commitment. That same day she received an email from 

Dr. Meneghetti’s administrative assistant explaining a high volume of urgent cancer 

patients and a lack of operating time in the public system as the reason for the delay 

in her case. She was also told she would need to have her pre-operative 

questionnaire and lab tests redone as they were only valid for one year. 

[575] Ms. Forster deposed that, because her surgery was not considered urgent, 

she thought she did not really need the surgery and she could live with her periodic 

symptoms. She emailed her surgeon’s office to advise them that she did not wish to 

proceed with the surgery at that time. 

[576] On October 29, 2016, Ms. Forster attended Dr. Thomson’s office complaining 

of a sore throat and cough and tested positive for strep throat. On the morning of 

October 31, 2016, Ms. Forster felt unwell and had a fever. Later in the day she felt a 

drowning sensation, was unable to breathe, felt dizzy and unable to stand up. She 

was taken by ambulance to Burnaby Hospital, where she was advised she had a 

distended and septic gallbladder. 

[577] On November 1, 2016, Ms. Forster underwent a procedure to drain her 

gallbladder and remove multiple gallstones. However, an infection had entered her 

bloodstream causing her kidneys to fail and, as described in her affidavit, nearly 

resulted in her death. She spent 15 days in hospital including six days on life support 

and 11 days in the Intensive Care Unit. Ms. Forster characterized her time in the 

hospital as a blur as she was unconscious or sedated for much of it. 

[578] Ms. Forster could not have her gallbladder removed until her kidney function 

improved. While she waited for her kidney function to improve she experienced 
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anxiety, stress, extreme fatigue, and overall pain throughout her body. She stated 

she “now knew that [she] could potentially die from a gallbladder infection if another 

one was to occur” and that she was told her “kidneys would likely never fully 

recover.” 

[579] On November 24, 2016 Ms. Forster saw Dr. Sui Lam at the New Westminster 

Kidney Care Centre. He advised her that she was unable to have gallbladder 

surgery until her kidney function improved and that could take some time. Over the 

next few weeks Ms. Forster continued to experience intermittent gallbladder pain 

and discomfort. 

[580] On December 14, 2016, Ms. Forster attended the emergency room at Surrey 

Memorial Hospital due to worsening gallbladder pain. She was advised by doctors 

that her kidney function had improved enough to proceed with an emergency 

gallbladder removal. Her surgery was performed on December 15, 2016 and she 

was discharged on December 16, 2016. She attended a follow-up appointment on 

January 26, 2017 and was advised her kidney function had improved considerably. 

[581] The plaintiffs submit that based on Ms. Forster’s likely diagnosis (priority 

code 4, gallbladder removal for biliary colic with infrequent symptoms), she should 

not have waited more than 12 weeks for her surgery but she waited more than one 

year. No expert medical evidence was tendered to support this conclusion. Nor have 

the plaintiffs admitted any direct evidence from Dr. Meneghetti to substantiate this 

claim or determine what Ms. Forster’s acceptable wait time ought to have been. The 

90th percentile wait time for priority code 4 biliary colic patients in 2015 was 33 

weeks from the date the surgeon’s booking form was received by the hospital. 

(ii) Barbara Collin 

[582] Ms. Collin testified at trial and no affidavit or agreed statements of fact on her 

experience was tendered. At the time of testifying before the court, Ms. Collin was 

56 years old. 
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[583] Ms. Collin had a routine mammogram performed in early July 2008. She 

subsequently had a biopsy performed and was diagnosed with breast cancer in 

August 2008. She underwent a bilateral mastectomy at Mount St. Joseph Hospital 

on July 7, 2009. During this procedure her breast tissue was removed and her 

surgeon, Dr. Nancy Van Laeken, inserted tissue expanders. Ms. Collin understood 

that the expanders would be removed in about six months and permanent implants 

would be put in their place. 

[584] Ms. Collin had no complaints with respect to her cancer treatment in the 

public system and testified that she was very satisfied with the care she was 

provided throughout. Ms. Collin’s complaint relates specifically to the wait for the 

final surgery to replace the expanders with permanent implants. 

[585] At trial Dr. Van Laeken explained in her evidence that the tissue expanders 

are temporary implants that are placed at the time of the mastectomy in order to 

stretch the muscle and allow for placement of permanent implants in the future. 

Because the expanders are meant to stretch the muscle and skin they can cause 

discomfort, pain and difficulty sleeping at night. 

[586] At a follow-up appointment, Dr. Van Laeken advised Ms. Collin that the 

expanders would be ready to be removed in December 2009 or January 2010, but 

because of the Olympic Games taking place in February 2010, the removal surgery 

would have to wait until at least February 2010. It is unclear why the 2010 Olympics 

caused this delay and no explanation was offered. 

[587] In any event, Ms. Collin expected to have her surgery scheduled some time 

after the Olympics and she contacted Dr. Van Laeken’s office to ask whether she 

would be scheduled for her final surgery in late February or early March 2010. 

Dr. Van Laeken’s office advised that they did not yet have a surgery date and asked 

Ms. Collin to call back in three months to find out when her surgery date might be. 

There is no evidence regarding the applicable wait time benchmark for Ms. Collin’s 

surgery. However, Dr. Van Laeken did testify that, generally, the wait time target for 

non-urgent reconstructive procedures is three to six months. 
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[588] Ms. Collin was distressed when she learned the earliest she could have her 

final surgery would be June 2010 and thought she “[couldn’t] do this anymore”. She 

testified that the tissue expanders made her aware of the physical abnormality of her 

chest and that she was embarrassed by their size and location. She experienced 

constant chest pressure and what she characterized as “chronic pain” and she found 

it “uncomfortable” to hug people. She stated that she experienced anxiety and 

depression “around what was happening”. 

[589] Ms. Collin testified that she experienced financial hardship because she had 

been off work since August 2008, following her initial diagnosis, and felt she was 

psychologically unable to return until the tissue expanders were removed. The 

plaintiffs claim that the reason Ms. Collin had not returned to work was because she 

had not yet been medically cleared to return to work. However, there is no evidence 

that any of Ms. Collin’s treating physicians told her that she was either physically or 

psychologically unfit or unable to return to work. 

(iii) Grant Pearson 

[590] Mr. Pearson testified at trial and no affidavit or agreed statement of facts was 

tendered on his experience. At the time of testifying at trial Mr. Pearson was 47. He 

moved from the Yukon to British Columbia in 2002. 

[591] Mr. Pearson has battled with weight issues his entire life. He was a 

compulsive eater and has a long history of obesity. He has seen his weight fluctuate 

up to 377 pounds and he felt pain in his knees when he weighed that much. He had 

genetic issues in his family such as heart issues, diabetes, glaucoma, stroke, and 

Crohn’s disease. Mr. Pearson was diagnosed with Crohn’s disease when he was a 

teenager, developed the onset of Type 2 Diabetes as a young adult and developed 

extreme sleep apnea as a result of the weight around his throat. 

[592] Mr. Pearson traveled from the Yukon to Vancouver for a sleep study. He was 

given a sleep apnea machine which helped but did not cure the problem. 

Mr. Pearson has had four surgeries relating to his Crohn’s disease. He had nine 
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inches of his intestinal tract removed and also had gout which he characterized as 

being very painful. 

[593] Mr. Pearson was diagnosed with diabetes when he was in the hospital for 

Crohn’s disease. His blood count was high, and accordingly he was put on 

medication. He tried several different types of medication, and was eventually put on 

insulin. Mr. Pearson experienced “recurrent gallstone colic,” which resulted in him 

having his gall bladder removed. 

[594] Over the years, Mr. Pearson had attempted various different diets and weight 

loss regimes, but was never able to lose much weight or to maintain his weight. 

[595] Around 2007, he talked to his family doctor, Dr. Peter Methven, about the 

possibility of weight loss surgery. Dr. Methven explained that Dr. Bradley Amson, 

located in Victoria, was performing weight loss surgeries and that he was very 

vigorous about putting his patients “through a gauntlet” to ensure they were good 

candidates for the surgery, as Mr. Pearson put in his evidence. 

[596] Dr. Methven referred Mr. Pearson to Dr. Amson in Victoria for a consultation 

in June 2008. Mr. Pearson waited one year, until June 4, 2009, for his first 

appointment with Dr. Amson. Mr. Pearson testified that the wait for consultation was 

disheartening and depressing. He explained that he had prepared himself 

emotionally to commit to surgery and then had to wait for one year after that 

decision. 

[597] When Mr. Pearson had his appointment, Dr. Amson explained to him that in 

order to be a candidate for the surgery he would have to make significant lifestyle 

changes, lose weight, modify his diet, and commit to a long-term behavioral 

modification plan to demonstrate he is committed to lifelong weight loss even after 

surgery. 

[598] Most importantly, Dr. Amson informed Mr. Pearson that in order to be eligible 

for the surgery he would have to lose weight and maintain his weight below a certain 

threshold. In June 2009, Mr. Pearson was above the weight threshold and was 
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therefore not eligible for surgery. Moreover, in the months following the initial 

consultation with Dr. Amson, Mr. Pearson admittedly failed to comply with his 

prescribed diet and regiment of exercise. On multiple occasions during his follow-up 

appointments every six months, especially between July 2009 and March 2012, 

Dr. Amson recorded in his clinical notes that Mr. Pearson was not exercising 

regularly and more importantly that his weight had continued to fluctuate. In fact, 

between December 2009 and September 2011 Mr. Pearson’s weight increased a 

number of times and exceeded the weight threshold for the surgery. 

[599] Overall, based on the clinical records it seems Mr. Pearson was not eligible 

for surgery between June 2009 and at least the summer of 2012 and therefore his 

wait time is not over four years as the plaintiffs contend. In this regard, the plaintiffs 

did not tender any direct evidence from Dr. Amson and there is no evidence as to 

when Mr. Pearson was in fact eligible for surgery. This poses a significant challenge 

in terms of determining Mr. Pearson’s actual wait times. However, in light of the 

above, Mr. Pearson was certainly not eligible for the surgery before the summer of 

2012 at the earliest. 

[600] Mr. Pearson had to travel from Victoria to the mainland every six months for 

his follow-up appointments with Dr. Amson. He had to take time off work and his 

work did not reimburse him. Mr. Pearson testified that the process of being told the 

wait time would be six to 12 months at each six-month checkup while he waited for 

surgery was emotionally draining, and taxing on his family and job. He was 

frustrated that there was a tool that could improve his condition, which was being 

held off because of the long wait times. 

[601] Mr. Pearson tried to mitigate his health issues during his wait for surgery, 

including trying to exercise (including martial arts), he saw a respirologist, he saw a 

dietitian, he went to Overeaters Anonymous meetings, and he had an upper GI 

endoscopy to make sure he had no issues such as ulcers or other problems which 

could impede the healing process. 
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[602] Because of the long wait, Mr. Pearson looked into obtaining the surgery 

privately but ultimately decided that it was too expensive ($15,000), and that the 

gastric band surgery available privately was not suitable for him. Mr. Pearson wrote 

an email to his MLA about “budget cutbacks and the lack of surgical time for the 

surgery” that were affecting his wait time. He asked his MLA to “[h]elp get the 

funding back so we do not end up dead before we can get the surgery.” 

[603] A Ministry of Health representative ultimately responded to Mr. Pearson’s 

email, and stated that while the Ministry considers morbid obesity a serious health 

issue, if Mr. Pearson had concerns with the wait time, he should discuss them with 

his surgeon because surgeons are in charge of prioritizing their patients. 

Mr. Pearson testified that he understood the Ministry of Health to be telling him to 

“get in line”. 

[604] Eventually, on July 22, 2013, Mr. Pearson had bariatric surgery and he 

testified that as a result of the surgery his “whole life just changed”. Following the 

surgery he lost weight; he was able to go off of all his diabetic medication; his sleep 

apnea improved; his Crohn’s disease went into remission; and he no longer had to 

do a yearly assessment with the eye doctor. 

[605] He testified that he is now better able to do his job; he is a better husband 

and father; he can fit into cars, he has more stamina and can walk farther, and he 

feels “awesome” and his “overall life has improved”. He testified that the surgery 

saved his life and got him more healthy and active with a better and more positive 

mindset. 

[606] The plaintiffs claim that Mr. Pearson’s total Wait Two time was 216 weeks. 

Further, they assert that his Wait Two time was consistent with the 90th percentile 

Wait Two time for most bariatric surgery patients at the time, which was 208.9 weeks 

from BFRD. This is longer than the 26-week maximum acceptable wait time for this 

treatment. However, as above, the evidence does not support the plaintiffs’ 

assertions regarding Mr. Pearson’s wait time because it is unclear when he was in 
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fact eligible to undergo surgery. At the earliest this would have been some time in 

the summer of 2012 and not in 2009 as the plaintiffs assert. 

(iv) Michelle Graham 

[607] Michelle Graham provided evidence via affidavit and she was not 

cross-examined on it. At the time of swearing her affidavit Ms. Graham was 47 years 

old. 

[608] Ms. Graham has suffered from serious sinus problems since about 2008. 

These problems cause discomfort, sinus congestion, and difficulty with breathing. 

These symptoms led to sinus headaches, illness, poor sleep, fatigue, a loss of taste 

and smell. She testified that her sinus problems continued to worsen between 2009 

and 2012 and ultimately became “unbearable.” 

[609] Ms. Graham learned about Dr. Amin Javer through a friend who described 

Dr. Javer as “the ‘best’ ear, nose and throat surgeon in British Columbia.” The friend 

advised Ms. Graham that Dr. Javer’s wait list was very long in the public system. 

Ms. Graham’s friend advised her that Dr. Javer also did private surgeries. 

Ms. Graham subsequently learned that he performed private surgeries at False 

Creek Health Care Centre. 

[610] Ms. Graham paid $498.75 for a private consultation with Dr. Javer at False 

Creek Health Centre on August 17, 2013. Dr. Javer testified that his consultation 

wait time in the public system is approximately four to six months. 

[611] At the consultation, Dr. Javer recommended endoscopic sinus surgery. He 

advised Ms. Graham that he had a very long wait list in the public system, which 

would likely be around three or four years. However, Dr. Javer’s own evidence at 

trial was that his wait times for this procedure in the public system were between 

four and six months when Ms. Graham saw him. 

[612] In any event, given the extremely long wait time estimate she was given by 

Dr. Javer, Ms. Graham decided to “have the surgery as soon as possible” and 
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elected to have the surgery done privately. Dr. Javer performed the surgery on 

October 29, 2013 at False Creek Health Care Centre. Ms. Graham paid $10,150.00 

for the surgery. She testified that “[w]hile this is a large sum of money for me to pay, 

when I weighed my options of either having to continue to suffer while waiting a very 

long time for the surgery in the public healthcare system, versus paying a fee with 

the possibility of obtaining significant relief, it was a simple decision to go ahead with 

private surgery”. 

[613] Ms. Graham noted a “profound difference” in her condition after the surgery 

and she testified that the surgery drastically improved her quality of life. She was 

able to breathe without difficulty, no longer had sleeping problems, regained her 

sense of taste and smell, and could speak without losing her breath. She attended 

follow-up appointments with Dr. Javer every six to twelve weeks at St. Paul’s 

Hospital Sinus Clinic, all through the public system and covered by MSP. 

(v) Marshal Van de Kamp 

[614] Marshal Van de Kamp testified in chief through his affidavit and he was 

cross-examined on it. He was 28 years old at the time of swearing his affidavit. He 

had two separate injuries with each knee. 

[615] On September 13, 2014, Mr. Van de Kamp injured his right knee while at 

work. Prior to his claim being accepted by WorkSafeBC, Mr. Van de Kamp continued 

working with modified duties. He testified that he did this, “despite the severe pain in 

[his] knee” as no medical professional had told him that he should not be working at 

that time, he needed the income, and did not want to lose his position at work. He 

also testified that, “My right knee would occasionally dislocate when I was walking, 

or even when I was sleeping, which caused severe and shooting pain” and 

“I experienced pain every day from my knee injury, which impacted almost every 

aspect of my life, and made it very difficult to work or do any other daily activities”. 

[616] For almost two months, he took approximately two Tylenol and ibuprofen 

every four to six hours each day, which still did not fully relieve his pain. He testified 

that he developed problems with his liver, which he understood was a result of his 
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prolonged Tylenol use for knee pain. I note here that there is no medical evidence 

substantiating his claim of liver problems. Nor is there any expert evidence that 

would suggest a causal link between his prolonged use of Tylenol and liver issues. 

[617] WorkSafeBC ultimately accepted his work injury claim on October 28, 2014, 

and referred him for an expedited MRI, which occurred on November 17, 2014. The 

MRI was reviewed by Dr. Deneen Baron, WorkSafeBC Medical Advisor, Clinical 

Services. Dr. Baron determined the MRI indicated disruption in Mr. Van de Kamp’s 

ACL and a tear in his meniscus. 

[618] WorkSafeBC expedited an orthopedic surgery consultation with Dr. Day on 

January 21, 2015, who confirmed that Mr. Van de Kamp had an ACL rupture. 

Dr. Day was concerned that Mr. Van de Kamp had continued to work with that injury, 

and wrote him a note to remain off work. 

[619] WorkSafeBC paid for Mr. Van de Kamp’s ACL surgery, which was performed 

by Dr. Day on February 12, 2015, less than four months after his claim was 

accepted by WorkSafeBC and about five months after the date of injury. 

WorkSafeBC also funded physiotherapy for Mr. Van de Kamp pre- and post-surgery, 

which Mr. Van de Kamp found to be “very helpful in facilitating [his] recovery”. 

[620] WorkSafeBC also provided vocational rehabilitation for Mr. Van de Kamp to 

train for alternate work as a heavy machine operator, as WorkSafeBC had 

determined that returning to his job as a welder was no longer appropriate given his 

knee injury. WorkSafeBC paid for medications such as prescription drugs, and also 

provided wage loss benefits. Mr. Van de Kamp explained, “As I went through my 

rehabilitation and retraining, I began to feel more optimistic. My pain subsided, and 

my knee function gradually improved. I looked forward to beginning my new career”. 

[621] While still off work due to the right knee injury, Mr. Van de Kamp 

subsequently suffered an ACL rupture and meniscal tear in his left knee while 

playing recreational football on August 6, 2016. This left knee injury was not covered 
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by WorkSafeBC, and in fact caused WorkSafeBC to end his vocational rehabilitation 

training and benefits for his right knee as of August 7, 2016. 

[622] On August 8, 2016 Mr. Van de Kamp attended Mission Hills Medical Clinic for 

his left knee. He understood from this visit that there would be a six to eight month 

wait for a diagnostic MRI, which would prolong his surgical wait. Mr. Van de Kamp 

testified “This news was very upsetting to me. I knew there were significant wait 

times for surgeries, and had been prepared to pay for the privately [sic] surgery to 

access timely care. However, I had not known that there would also be a six to eight 

month wait just for the diagnostic MRI,” and stated “I did not feel I could wait that 

long for an MRI. The longer I waited, the longer I would be in pain, and the longer it 

would take before I could get back to work”. Therefore, he paid to have a private 

MRI on August 10, 2016. No attempts were made to schedule the MRI through the 

public system. 

[623] Due to Mr. Van de Kamp’s experience with private surgery at Cambie 

Surgeries through WorkSafeBC, his stress “about the prospect of having to wait a 

long time for surgery” in the public system, and not wanting his “life to be put on 

hold” while waiting, Mr. Van de Kamp chose to have private surgery at Cambie 

Surgeries for his left knee. On September 29, 2016, Dr. Day performed an 

arthroscopy and repair of ligaments on Mr. Van de Kamp’s left knee at Cambie 

Surgeries. 

[624] Mr. Van de Kamp affirmed that his experience recovering for his left knee 

surgery was much different than for his right knee when he had the support of 

WorkSafeBC. He explained, “I had WorkSafeBC support after my Right Knee 

Surgery, which assisted me in organizing my treatment and paying for my 

physiotherapy. In addition, I had income support during that period, which reduced 

the stress caused by being off-work due to my injury.” 

[625] He explained that after his left knee surgery, he attended physiotherapy, but 

because he was unemployed and without benefits, he had to pay for it and could not 

afford to attend very often. He tried to do the exercises at home, but this was not as 



Cambie Surgeries Corporation v. British Columbia (Attorney General) Page 181 

useful or productive as the supervised rehabilitation program provided through 

WorkSafeBC. 

[626] The plaintiffs present Mr. Van de Kamp as a stark example of how the public 

healthcare system delays medical care. They also use the different treatment he 

received for each knee to support their claim under s. 15 of the Charter. The 

differences between workers’ compensation injuries and diseases and those treated 

in the public system is discussed below, as is the s. 15 claim. 

(vi) Denise Tessier 

[627] Denise Tessier testified by affidavit and was not cross-examined. At the time 

of swearing her affidavit, Ms. Tessier was 71 years old. 

[628] When Ms. Tessier was 25, as a result of a sports injury, she had cartilage 

removed from her left knee. Since then she had pain in her left knee to varying 

degrees, and by early 2013 it became significant and interfered with her life 

activities. She tried to address her pain through stretching and modifying her 

activities, but the pain did not improve. The pain interfered with her ability to walk 

any significant distance, garden, or do housework. 

[629] On April 15, 2013, she went to see her family physician, Dr. Dorothy Craig. At 

this time she complained that her knee was hurting when she walked or sat down 

and that it was aching every night. Ms. Tessier had also suffered from mild 

depression from time to time in her life. She stated in her affidavit that in the spring 

of 2013 the pain in her left knee and leg began to impact her mood. There is no 

medical evidence to establish that Ms. Tessier was ever diagnosed or treated for 

depression and there are no references to this condition in her clinical records. 

[630] After additional physician appointments, Ms. Tessier had a knee x-ray on 

September 9, 2013, which confirmed she had osteoarthritis. Ms. Tessier saw 

Dr. Craig again on February 24, 2014. Dr. Craig advised Ms. Tessier that she would 

likely need a knee replacement or another form of knee surgery. Ms. Tessier 

requested a referral to Dr. Denise MacKey, an orthopedic surgeon, who 
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Ms. Tessier’s friend had seen previously. The next day Dr. Craig referred 

Ms. Tessier to Dr. MacKey. 

[631] According to Ms. Tessier, at the time of the referral she could not walk more 

than a block or so and standing for any length of time was very painful. She gave up 

gardening almost entirely and declined social events because moving around was 

painful. She also had to give up tutoring an autistic student due to her knee pain, a 

decision she called “disappointing and disheartening.” 

[632] In March 2014, Ms. Tessier began to receive cortisone injections in her left 

knee. She was unable to take other medications due to a prior stroke. While awaiting 

her surgical consultation to see Dr. MacKey, Ms. Tessier began to develop pain and 

stiffness in her right knee, in addition to the problems she was having with her left 

knee. She found it very difficult to do any housework, prepare meals, or care for her 

husband, who has advanced multiple sclerosis. 

[633] On two occasions in December 2014 Ms. Tessier attended the emergency 

room, due to intense pain in both of her knees. Ms. Tessier continued to visit her 

new family physician, Dr. Dietrich Furstenburg, on a number of occasions seeking 

relief from the pain in her knees. Her left knee deteriorated and in May 2015, an 

x-ray of her knee showed “chondrocalcinosis and loose bodies and varus deformity.” 

[634] On July 7, 2015, Ms. Tessier had a surgical consultation with Dr. Anthony 

Costa as Dr. MacKey was on maternity leave. Dr. Costa observed that Ms. Tessier 

was in significant pain and already had advanced stiffness, restricted movement in 

her left knee and her right knee was also affected. Dr. Costa and Ms. Tessier agreed 

that she would have a knee replacement of her left knee, followed by her right knee 

if required. Dr. Costa told her she would likely not get surgery for another one and a 

half years. Ms. Tessier was very upset by this. 

[635] Ms. Tessier testified that it was “very stressful and frustrating to wait without 

knowing when [she] would receive [her] surgery.” She also worried that she was 

damaging her knee further by walking on it when it needed to be repaired. 
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[636] However, Dr. Costa sent a letter to Ms. Tessier’s family physician in response 

to the latter’s efforts to expedite Ms. Tessier’s surgery. Among other things, he wrote 

that Ms. Tessier’s case was “far less urgent than the other semiurgent patients 

waiting and even less urgent than many of those patients waiting for other elective 

procedures.” 

[637] On January 6, 2016, Ms. Tessier saw Dr. Furstenburg again and asked him if 

he could do anything to get her surgery more quickly. Dr. Furstenburg sent a letter to 

Dr. Costa requesting an expedited surgery. As a result, she had a follow-up 

appointment with Dr. Costa on April 11, 2016. Dr. Costa advised her that he was still 

not able to give her a surgery date and that based on his wait list and his limited 

operating room time, her surgery may still be another year or so away. Ms. Tessier 

was very upset by this news. Dr. Costa also told her that he had many other patients 

waiting a long time and who were in a similar situation to her. 

[638] Out of desperation, Ms. Tessier protested at the University Hospital of 

Northern British Columbia on April 25 and 26, 2016, by holding a sit-in. She advised 

hospital administrators she would not leave the hospital until she received a surgery 

date. She got media attention, and hospital administration offered her a surgery spot 

six months later, in October 2016. As this seemed the best she could do, 

Ms. Tessier ceased her sit-in. 

[639] Between April 2016 and September 2016, Ms. Tessier’s knee pain continued 

to progress and she was now almost entirely disabled from walking or standing and 

from sitting for any period of time. 

[640] In September 2016, Ms. Tessier called the operating room booking clerk at 

the university to see if her surgery had been booked. The clerk informed her that it 

had not been booked and there was still no surgery date for her. Ms. Tessier was 

shocked and very upset by this. She called a hospital administrator and said she 

would resume her sit-in if no surgery date was immediately forthcoming. A few days 

later, the administrator told her they could do her surgery on October 12, 2016 and 

that her surgery would be booked for that day. 
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[641] On October 12, 2016, Dr. Costa performed a full left knee replacement 

surgery for Ms. Tessier. Following her surgery, Ms. Tessier regained the ability to 

walk and stand and sit without pain from her left knee. She has been able to resume 

many of her activities, including gardening. She testified that she has become 

re-engaged in her life again, and is making the most of each day. She feels her life 

has finally regained some semblance of normalcy after over three years of severe 

pain and significant restriction. She has been able to delay her surgery on her right 

knee indefinitely, because her right knee pain improved significantly after the surgery 

on her left knee. 

[642] Ms. Tessier’s Wait One time was 16-18 months. This was similar to many of 

Dr. Costa’s patients, as his Wait One time was approximately 14-16 months at that 

time. Her Wait Two time from when the booking form was received was 

approximately 15 months. At that time, Dr. Costa’s Wait Two for surgeries that could 

only be performed at the University Hospital was approximately 14-18 months. 

Ms. Tessier’s total wait time was approximately 32 months, well beyond the 26-week 

benchmark associated with the priority code 5 assigned to her knee replacement. 

[643] The defendant contends on the other hand that the long wait Ms. Tessier 

experienced was the result of “self-interested decisions made by her treating 

orthopedic surgeons: Dr. Costa and his wife, Dr. MacKey”. Over the time that 

Ms. Tessier was waiting to see Dr. MacKey in consultation, Drs. MacKey and Costa 

did not have a regularly scheduled operating room day yet were in the process of 

building the longest wait lists at the university. The defendant says this ended up 

being a successful effort to persuade the University Hospital to give them regularly 

scheduled operating room time, which they received in October 2017. 

[644] Further, during that time period Dr. MacKey went on maternity leave and 

failed to ensure a specialist who was willing and capable of caring for her patients, 

had sufficient operating room time, and would follow her patients in her absence. 

Dr. Costa in fact conceded during cross-examination that had it not been for 

Dr. MacKey’s maternity leave, Ms. Tessier would have been seen much sooner. 
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Instead, Dr. Costa essentially doubled his already very long wait list by taking 

Dr. MacKey’s patients in her absence, all while being fully aware he did not have 

operating time. Thus, the defendant argues, if her treating physicians had been 

guided by Ms. Tessier’s best interests, they would have referred her to another 

orthopedic surgeon who could have consulted and operated on Ms. Tessier sooner. 

[645] There is no question that Ms. Tessier’s overall wait time was extremely long. 

However, I find that multiple factors contributed to her long wait. The most significant 

is poor case management by treating physicians. It is unclear whether Ms. Tessier 

would have been offered a surgery date within the 26-week benchmark had she 

been referred to a specialist with sufficient operating room time and a shorter wait 

list. I do note that according to the SPR data in 2016 the average wait for 

Ms. Tessier’s surgery was 30 weeks from the booking form received date for the 

50th percentile and 56.7 weeks from BFRD for the 90th percentile. While the 

reasons for these wait times in any given case are unknown, it is clear that many 

patients, in fact the majority, did not undergo knee surgery within the 26-week wait 

time benchmark associated with a priority code 5 knee replacement due to arthritis 

or joint degeneration, where the patient has mild pain and a tolerable loss of 

function. 

(f) Summaries of evidence of Patient Intervenors 

[646] There are four individual Patient Intervenors in this case, Mariël Schooff, 

Daphne Lang, Joyce Hamer, and Myrna Allison. Mariël Schooff and Myrna Allison 

also gave evidence at trial. In addition, the Patient Intervenors tendered lay evidence 

of four witnesses who received medical care in the public and private systems. 

[647] These witnesses oppose the plaintiffs’ claim. 

(i) Kyle Doyle 

[648] Kyle Doyle was born on June 19, 1984. He was 32 at the time of the 

commencement of the trial. He gave his evidence in chief by affidavit and he was not 

cross-examined. 
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[649] In early July 2011, Mr. Doyle experienced stomach pain. He attended a 

walk-in medical clinic and was seen by a doctor who advised him to attend the 

emergency department if the pain intensified. The pain intensified and he attended 

the Vancouver General Hospital emergency department on the evening of July 9, 

2011. His symptoms included high fever, vomiting, and dizziness. He was triaged, 

put in an emergency room bed and monitored within 15 minutes of his arrival. He 

received an emergency CT scan that night. 

[650] Following the CT scan, doctors diagnosed Mr. Doyle with an intra-abdominal 

abscess, secondary to a retained appendix stump following an appendectomy that 

was performed in 2003. He was moved into a longer-term treatment bed and treated 

with intravenous antibiotics. 

[651] On July 15, 2011, Mr. Doyle had a second CT scan which showed his 

abscess had grown. Doctors determined he would require surgery, which was 

subsequently performed by surgeon Dr. Robert Meloche on July 16, 2011. 

Dr. Meloche performed arthroscopic surgery and placed a laparoscopic drain in the 

abscess. Mr. Doyle recovered in hospital and was subsequently discharged on 

antibiotic therapy. 

[652] Less than one week later, on July 22, 2011, Mr. Doyle again experienced 

stomach pain. He immediately returned to the hospital and was readmitted. He was 

given a third CT scan on July 23, 2011, which showed a residual abscess and 

dislodgment of the surgically placed drain. 

[653] Dr. Andrzej Buczkowski, a hepatic surgeon, performed a second arthroscopic 

surgery on July 26, 2011. Another CT scan was subsequently performed, which 

showed Mr. Doyle had a persistent abscess in the right iliac fossa, and a fecalith in 

the appendix stump. Mr. Doyle recovered in the hospital over the following days. On 

July 30, 2011, he had a procedure performed by interventional radiology staff to 

insert a pigtail catheter into his abdomen. 
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[654] On August 2, 2011, he had a repeat CT scan which showed the abscess had 

significantly decreased in size. The drains were no longer effective and were 

subsequently removed. Mr. Doyle was released from hospital on August 6, 2011. 

After his release, he experienced symptoms consistent with his earlier symptoms, 

returned to hospital, and was admitted on August 10, 2011. He was observed for two 

nights and released after it was determined a small bowel obstruction appeared to 

have resolved itself. 

[655] Mr. Doyle received a follow-up CT scan on August 29, 2011 and had a 

follow-up appointment with Dr. Buczkowski on September 14, 2011. Mr. Doyle had 

had no further physical symptoms associated with the conditions that gave rise to his 

abdominal surgeries, although he has experienced stress associated with a fear that 

he will experience a recurrence of the conditions. 

[656] All of the care received by Mr. Doyle relating to his stomach pain was 

provided in the public system, without fee or charge to him. 

(ii) Larry Cross 

[657] Larry Cross was born on July 25, 1941. He was 75 at the time of the 

commencement of the trial. Mr. Cross’ evidence was tendered by affidavit and he 

was not cross-examined on it. 

[658] On September 20, 2012, Mr. Cross felt unwell so he went to see his family 

physician, Dr. Christopher James. Dr. James sent Mr. Cross to the emergency room, 

because he told Mr. Cross he suspected a sepsis attack. 

[659] Mr. Cross attended at the Saanich Peninsula Hospital and was admitted on 

September 21, 2012. He had a high fever and was shaking. He was triaged and 

assessed, and put on intravenous antibiotics to treat sepsis. Mr. Cross also had a 

CT scan, which identified a blockage in his upper colon, specifically a mass at the 

hepatic flexure. 
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[660] On September 23, 2012, a gastroenterologist, Dr. Kathie Koziol, examined 

Mr. Cross. Her clinical impression was sepsis caused by diverticulitis and a mass 

that had been seen on the CT scan. Dr. Koziol prescribed a stronger antibiotic and 

concluded that Mr. Cross would require a colonoscopy once the diverticulitis had 

settled down. A second CT scan was performed on September 24, 2012. Dr. Koziol 

noted there was no evidence of diverticulitis on the second scan. 

[661] On or around September 25, 2012, the sepsis had fully cleared and most of 

the associated symptoms had resolved. However, from September 25 to 28, 2012, 

Mr. Cross remained in hospital and stayed in a private hospital room for isolation as 

his white blood cell count was low and the doctors were concerned with reinfection. 

[662] On September 27, 2012, Mr. Cross had a colonoscopy. There was a mass in 

his colon that the scope could not get past, and a biopsy of the tissue was taken. On 

September 28, 2012, the Cancer Clinic confirmed that Mr. Cross had a malignant 

tumour of the upper colon and he was diagnosed with Stage 3 colon cancer. 

Mr. Cross was assigned to an oncologist. Dr. Koziol arranged for Mr. Cross to meet 

with a surgeon, Dr. Allen Hayashi, to remove the tumour. The surgery was set for 

October 15, 2012 at Victoria General Hospital. 

[663] On September 28, 2012, Mr. Cross was released from the hospital. On 

October 2, 2012 he met with Dr. Hayashi for a consultation. Dr. Hayashi did a 

pre-operative assessment and confirmed that Mr. Cross’s surgery would take place 

October 15, 2012. 

[664] On or around October 2, 2012, Mr. Cross started experiencing progressive 

problems with eating and was having abdominal pain. On October 5, 2012, as a 

result of increasing pain, he attended the emergency room at Victoria General 

Hospital. He was stabilized and advised by the emergency room physician that he 

should be admitted and given emergency surgery. He declined the doctor's 

recommendation as he wanted to wait until his October 15, 2012 appointment so he 

could have the surgery performed by Dr. Hayashi instead of someone he had not 

met. 
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[665] On October 7, 2012 Mr. Cross returned to the emergency room at Victoria 

General Hospital as he was again experiencing increasing pain. He was examined 

by a doctor and a CT scan was ordered. Mr. Cross was admitted into the hospital 

and told he could either have surgery immediately, or the following day. He chose to 

proceed the following day. On the morning of October 8, 2012 he met with the 

surgeon, Dr. Alison Ross, and discussed the upcoming procedure with her. He was 

provided with pain medication, and another CT scan was performed. On or around 

7:00 pm on October 8, 2012, Dr. Ross performed the surgery and the tumour was 

removed. 

[666] Mr. Cross was released from hospital on or about October 21 to 23, 2012. 

A community nurse was sent to his home to assist with post-operative issues. 

[667] On the evening of October 26, 2012 Mr. Cross was in significant pain while 

breathing. He went to see his family doctor who advised him to attend the 

emergency room for a full diagnosis of a possible pulmonary embolism. Upon arrival 

at Saanich Peninsula Hospital, he was triaged and sent for a CT scan which 

confirmed the diagnosis. Mr. Cross received treatment, a prescription for 

anti-coagulant injections and was released from the emergency room. He received 

follow-up care from a community care nurse and the Community Health Clinic. 

[668] On or about January 12, 2013, he began oral chemotherapy treatment, which 

continued until the end of June. His anti-coagulation injections continued daily to the 

end of his chemotherapy. As of July 1, 2013, he was switched from injection 

anticoagulation therapy to warfarin oral tablets. He was followed by an oncologist 

and his family physician. 

[669] He saw Dr. Koziol for a follow-up appointment on April 10, 2013, and had a 

follow-up CT scan on July 15, 2013. Dr. Koziol saw Mr. Cross for a further follow-up 

appointment on October 15, 2013. She performed a colonoscopy and biopsy on him 

on December 20, 2013. 
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[670] Dr. Koziol saw Mr. Cross again on February 25, 2014. She concluded that he 

would need to have a follow-up colonoscopy in one year. On March 25, 2015, 

Dr. Koziol performed another colonoscopy. Aside from diverticula, she did not 

observe any abnormalities. 

[671] All of the above care Mr. Cross received was provided in the public system, 

without fee or charge to him. 

(iii) Mariël Schooff 

[672] Mariël Schooff was born on April 25, 1946. She was 70 at the time of the 

commencement of the trial. She and her surgeon, Dr. Amin Javer, testified and were 

cross-examined. An agreed statement of facts was also tendered on her experience. 

[673] As a result of a childhood injury, Ms. Schooff suffered constant sinus 

infections resulting in excruciating pain. She had two operations in the public system 

to address her condition, one in 1985 and one in 1998. Neither operation completely 

relieved the pain. 

[674] Ms. Schooff’s family doctor, Dr. McCarthy, referred her to an ear, nose and 

throat specialist (“ENT”), Dr. Smyth, who saw her on or about May 30, 2002. 

Dr. Smyth opined that Ms. Schooff required revision surgery and referred her to 

Dr. Javer for a possible third operation to address her unresolved sinus condition. 

[675] Ms. Schooff had an appointment with Dr. Javer on August 9, 2002 at 

St. Paul’s Hospital. Dr. Javer diagnosed her with “significant bilateral disease with 

the right side much worse than the left with inadequate surgical drainage”. He stated 

that he would book Ms. Schooff for endoscopic sinus surgery at St. Paul’s Hospital 

and in the meantime see her for follow-ups to clean and irrigate her right maxillary 

sinus with antibiotic steroid solution. 

[676] Ms. Schooff had a follow-up appointment with Dr. Javer on October 3, 2002. 

He noted that she was on the wait list for the surgery. Dr. Javer advised Ms. Schooff 

that he was the only one performing that particular procedure in British Columbia at 
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that time, he only had two days of operating time at St. Paul’s Hospital per week, 

and it might be up to five years before he could perform surgery on her through the 

public system. He told Ms. Schooff he could perform her surgery more quickly at the 

False Creek Surgical Centre, which had the same equipment as St. Paul’s Hospital, 

but that there would be a fee of $5,000. Dr. Javer advised Ms. Schooff that he would 

be paid the same amount regardless of whether she proceeded with public or private 

surgery. At trial Dr. Javer admitted he had not advised Ms. Schooff of his 4% 

ownership of False Creek. 

[677] Ms. Schooff initially declined the surgery due to the cost. However, two days 

later she agreed to pay for the surgery privately. Upon contacting Dr. Javer’s office 

and advising the office staff she intended to proceed privately, Ms. Schooff was 

advised that the cost had increased to $6,000. 

[678] On November 13, 2002, Ms. Schooff had a CT scan of her sinuses at 

St. Paul’s Hospital, in the public system, without charge to her. She also had a 

follow-up appointment with Dr. Javer at St. Paul’s Hospital on that date. 

[679] Ms. Schooff was required to pre-pay for her surgery. She did so on 

January 15, 2003, where she was advised the amount had increased again. She 

ultimately paid $6,125.75 for the surgery at False Creek Surgical Centre. 

[680] On January 28, 2003, Dr. Javer performed Ms. Schooff’s sinus surgery at 

False Creek Surgical Centre. 

[681] On March 27, 2003, Ms. Schooff had a follow-up appointment with Dr. Javer 

at St. Paul’s Hospital, paid for by MSP. He wrote in his consult note that the surgery 

had an excellent result. 

[682] Ms. Schooff wrote to the Vancouver Sun about her circumstances, prompting 

a news article about her situation. After some follow-up, on August 28, 2003, through 

legal counsel, Ms. Schooff received a letter from Cathy Stigant, Executive Director, 

Policy and Program Management, Ministry of Health Services. The letter confirmed 

that Dr. Javer was an enrolled practitioner with MSP, that Ms. Schooff had received 
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insured services, and Dr. Javer had billed MSP $882.47 for the surgery performed at 

False Creek Surgical Centre. 

[683] On September 5, 2003, Ms. Schooff’s legal counsel wrote to Dr. Javer 

requesting repayment of $6,125.75. To date, Ms. Schooff has not received any 

reimbursement of the funds she paid for her sinus surgery, either from Dr. Javer or 

from the False Creek Surgical Centre. 

[684] While the surgery by Dr. Javer relieved some of her symptoms, Ms. Schooff 

continues to have sinus problems to date, particularly during allergy season. She 

uses a regimen of antihistamines, a prescription medication called Ragwitek, nasal 

sprays, puffers and sinus rinses to help prevent infections. Nevertheless, 

Ms. Schooff testified at trial that the surgery was very successful and relieved her of 

her pain. 

[685] I discuss the legal and ethical issues arising from the circumstances of 

Ms. Schooff below as part of the discussion of the principle against arbitrariness, 

being one of the principles of fundamental justice. 

(iv) Carol Welch 

[686] Carol Welch passed away in September of 2012, prior to the commencement 

of this trial. An agreed statement of facts was tendered on Ms. Welch’s experience. 

[687] In or about June 2006, Ms. Welch developed bursitis down her right leg. She 

consulted her family doctor, Dr. Dale Magnuson. She tried various treatments, such 

as ice packs, rest, and one physiotherapy session. Unfortunately, Ms. Welch’s 

condition did not improve with these treatments. The physiotherapy aggravated her 

condition and she complained of severe pain. 

[688] Ms. Welch was also prescribed prescription painkillers. The pain gradually 

subsided, although her condition remained unresolved. Dr. Magnuson followed up 

with Ms. Welch’s appointment by scheduling a CT scan. On October 24, 2006, she 
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had a CT scan at Richmond General Hospital in the public system without charge to 

her. 

[689] In early November 2006, Ms. Welch returned to Dr. Magnuson's office to 

discuss the results of her CT scan. Dr. Magnuson reviewed the report accompanying 

the CT scan and told Ms. Welch that she had nerve damage and various other 

issues, including a herniated disc in her back. He said she required a consultation 

with a surgeon. 

[690] Ms. Welch was referred to Dr. Richard Chan. Dr. Magnuson's assistant 

telephoned Ms. Welch and told her the first available appointment she could get with 

Dr. Chan was July 4, 2007. She also told Ms. Welch that there was no one else to 

refer her to for an earlier appointment. No attempts were made by her physicians to 

inquire if a neurosurgeon was available at an earlier date. 

[691] In or about mid-December, 2006, Ms. Welch phoned the False Creek Surgical 

Centre and told them she had an appointment on July 4, 2007, with Dr. Chan in the 

public system. She said she did not feel she could wait that long and would like to 

see him sooner. The staff at False Creek Surgical Centre told Ms. Welch that 

Dr. Chan could see her sooner at the False Creek location for a consultation, but it 

would cost $450. Ms. Welch agreed and was booked an appointment time one week 

later. This appointment, and the fee for same, are recorded in Dr. Magnuson’s chart 

notes. 

[692] On December 20, 2006, Ms. Welch went to False Creek Surgical Centre for 

her appointment with Dr. Chan. She paid the $450 charge for the appointment. 

During the appointment, Dr. Chan told Ms. Welch that she had a herniated disc and 

recommended surgery; he also discussed the private alternative to the public 

system. He advised Ms. Welch that she could have the surgery performed within two 

weeks at False Creek Surgical Centre for a fee of $5,000 and that his fee as the 

surgeon would in any event be paid by MSP. However, he advised her that if she 

waited to have her surgery performed in the public system, it would take four to six 

months to get an appointment date. 
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[693] Ms. Welch declined an appointment at False Creek Surgical Centre and 

waited for surgery in the public system. While she waited for surgery, she was in a 

great deal of pain and could only work half days at her job. Her condition required 

her to see Dr. Magnuson approximately every 10 days to assess her condition and 

continue the pain medications. 

[694] Ms. Welch’s surgery, a bilateral L4-5 discectomy and L5 foraminotomies, was 

performed by Dr. Chan in the public system, without payment of a fee, on May 3, 

2007, four and a half months after the consultation with Dr. Chan. Ms. Welch had 

post-surgical consultations with Dr. Chan on May 15, June 4, July 4, and August 16, 

2007. 

[695] Self-referrals generally are discussed below as an ethical issue under the 

principle against arbitrariness, one of the principles of fundamental justice. 

(v) Myrna Allison 

[696] Myrna Allison was born on February 16, 1954. She was 62 at the time of the 

commencement of the trial. In addition to an agreed statement of facts, Ms. Allison 

gave her evidence in chief by affidavit. She was not cross-examined. 

[697] On December 18, 2006, Ms. Allison visited her prosthodontist, Dr. Ronald 

Shupe, regarding a spot on her palate. Dr. Shupe tested the spot using Toludine 

Blue staining and advised Ms. Allison that the test indicated a biopsy was required. 

Dr. Shupe told Ms. Allison he would refer her to Dr. Russell Naito, a dentist certified 

to perform oral and maxillofacial surgery. He directed Ms. Allison to speak to his 

assistant about booking the appointment with Dr. Naito, which she did. 

[698] The assistant advised Ms. Allison that although Dr. Naito could perform the 

biopsy in early January, MSP would not cover the visit and Ms. Allison would have to 

pay privately to see him. Dr. Shupe’s assistant advised Ms. Allison that if she did not 

see him and had a biopsy done in the public system, she would need to wait longer. 

The assistant advised Ms. Allison she would need to pay $80 for a consultation and 

between $175 and $600 for the biopsy, with an additional $375 if she wanted 
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IV sedation during the procedure. Ms. Allison advised she wished to see another 

physician who would perform the biopsy and bill MSP. 

[699] Ms. Allison saw her family doctor, Dr. Robertson, who referred her to an ENT 

named Dr. Vilas Prahbu on an urgent referral. On January 22, 2007, Ms. Allison was 

seen by Dr. Holly Stevens, another ENT in the same office as Dr. Prahbu. 

Dr. Stevens agreed a biopsy was warranted and made the arrangements for it. 

Dr. Prahbu performed the biopsy on January 29, 2007. On February 6, 2007 

Ms. Allison had a subsequent visit with Dr. Stevens and received the results of the 

biopsy. 

[700] All of the care received by Ms. Allison relating to the spot on her palate was 

provided in the public system, without fee or charge to her. 

(vi) Peggy Eburne 

[701] Peggy Eburne was born on May 22, 1944. She was 72 at the time of the 

commencement of the trial. An agreed statement of facts was tendered on 

Ms. Eburne’s experience. Ms. Eburne also testified at trial. 

[702] On May 28, 2012, Ms. Eburne saw her optometrist, Dr. Jennie Chi, as her 

vision was poor. Dr. Chi diagnosed bilateral cataracts and macular degeneration. 

Ms. Eburne was also found to have high intraocular pressure (ocular hypertension). 

Dr. Chi subsequently referred Ms. Eburne to Dr. Kevin Parkinson, an 

ophthalmologist, for potential cataract extraction. 

[703] Ms. Eburne had a consultation appointment with Dr. Parkinson on July 24, 

2012. Dr. Parkinson conducted an examination of Ms. Eburne’s eyes and 

recommended that she have surgery on both eyes to remove her cataracts. He also 

said that the surgeries might help lessen the pressure in her eyes. He also advised 

Dr. Chi that Ms. Eburne would need monitoring for the development of glaucoma. 

[704] Ms. Eburne was anxious to have the surgery performed in a timely fashion. 

Upon asking Dr. Parkinson if he could give Ms. Eburne an approximate date for her 
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surgery he advised her he could not, but that he could perform the surgery that 

weekend at a private clinic for a fee. Dr. Parkinson's staff then gave Ms. Eburne 

information with respect to the cost of surgery if she chose to have it performed 

privately. Ms. Eburne testified that there were also signs in Dr. Parkinson’s office 

advertising of the private option. Ms. Eburne advised Dr. Parkinson’s staff that she 

was not interested in having the surgery performed privately and asked to be put on 

Dr. Parkinson’s public wait list. 

[705] On October 20, 2012, Ms. Eburne went back to her optometrist, Dr. Chi, as 

she was concerned about her wait time for surgery and worsening vision. From 

Dr. Chi she first learned that it could take 10 months to be booked for her surgery. In 

Dr. Chi’s October 20, 2012 letter to Dr. Parkinson, Dr. Chi stated that she had 

advised Ms. Eburne that with respect to the waiting list for cataract extraction, “it 

does take up to 10 months for the surgical date to be booked”. Dr. Chi followed up 

with Dr. Parkinson’s office and was advised that Ms. Eburne was on the wait list. 

Dr. Chi’s office relayed this information to Ms. Eburne. 

[706] Ms. Eburne decided to remain on Dr. Parkinson's public wait list rather than 

risk a longer wait time by being referred to another surgeon. Dr. Chi then referred 

Ms. Eburne to a clinic at the University of British Columbia, then run by Dr. Robert 

Schertzer, that monitors patients at risk of developing glaucoma. Ms. Eburne 

attended this clinic from time to time while awaiting surgery. 

[707] Ms. Eburne continued to call Dr. Parkinson's office to inquire as to an 

approximate date for her cataract surgery. Each time she called she was told there 

was no date set and that she could have the surgery performed right away if she 

chose to pay for it privately. 

[708] On April 15, 2013, Dr. Parkinson subsequently performed cataract surgery on 

Ms. Eburne’s right eye in the public system, less than 9 months after the initial 

consultation. On August 13, 2013, Dr. Parkinson performed cataract surgery on 

Ms. Eburne’s left eye in the public system. Dr. Parkinson confirmed that the standard 

practice in North America is not to operate on both eyes simultaneously. 
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[709] Dr. Parkinson had previously advised Ms. Eburne of the availability of 

premium diagnostic procedures, which he told her were measurements she could 

have of her eyes that, in his view, would improve surgical outcomes, but were not 

covered by MSP. Ms. Eburne paid for these premium diagnostic procedures for each 

eye, at a cost of $250 per eye. 

[710] Ms. Eburne’s bilateral cataract surgery was successful, and she has had no 

further indication that her suspected glaucoma is progressing. She routinely sees 

doctors at the Westwood Eye Clinic for follow-up. 

[711] Ms. Eburne deposed that she was unhappy about the length of time she had 

to wait to have the first cataract surgery performed and the offers from Dr. Parkinson 

and his staff to have the surgery performed immediately if she was willing to pay. 

[712] As with the experiences of other patients, the issues of self-referrals are 

discussed below as an ethical issue under the broader issue of arbitrariness, one of 

the principles of fundamental justice under s. 7 of the Charter. 

(g) Summaries of the lay evidence of physicians 

[713] Thirty-six physicians gave evidence in this case. Nearly all of them were 

called by the plaintiffs. 

[714] In the following section I discuss the lay evidence of the physicians, some of 

whom were also treating physicians of individual patient plaintiffs and patient 

witnesses discussed above. I have organized this section according to practice 

areas of the physicians. The evidence of physicians who were tendered by the 

parties as experts and who were certified by me as experts in court are discussed in 

another section below. 

[715] For convenience I have grouped the physicians in this section by their 

specialties. 
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(i) Orthopedic Surgery: Dr. Brian Day 

[716] Dr. Brian Day is an orthopedic surgeon and one of the founders of Cambie 

Surgeries and the SRC. He is currently the president, CEO and medical director of 

both organizations. 

[717] The defendant submits that Dr. Day’s evidence should be given no weight. 

I address the defendant’s submission below but will first provide an overview of 

Dr. Day’s evidence. As noted above, Dr. Day was a treating physician for 

Ms. Corrado, Mr. Chiavatti, Ms. Krahn and Mr. Van de Kamp. His evidence on these 

parties is summarized above as part of the individual experiences of these patients. 

[718] Dr. Day’s evidence in chief was given through a very lengthy affidavit and 

then he appeared for three days of cross-examination. The defendant’s objections 

were the subject of a lengthy hearing on their own and I issued a detailed ruling 

allowing a number of the defendant’s objections (2018 BCSC 514). The issues there 

included relevance, opinion evidence (Dr. Day was not tendered by the plaintiffs as 

an expert under the Rules of Court), hearsay and argument. As noted in the 

procedural history of this case, I ordered that a revised version of Dr. Day’s affidavit 

be tendered into evidence, after the removal of the paragraphs I ruled were 

inadmissible. 

[719] In his revised affidavit, Dr. Day sets out his motivation for founding Cambie 

Surgeries. Since Dr. Day’s impetus for founding Cambie Surgeries is not central to 

the constitutional questions in this case, I will briefly note his evidence on this point. 

In general, he believed that “the only way to ensure better quality and more timely 

patient care was through supplementing and enhancing the public system with 

private care options.” He also believed that increasing the availability of timely 

private surgeries was consistent with his ethical obligations to his patients as a 

surgeon. The original purpose of the SRC was “to provide more timely specialist 

assessments for British Columbians”. 

[720] Dr. Day also provided evidence on the range of services Cambie Surgeries 

offers. These include orthopedic surgery, general surgery, neurosurgery, plastic 
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surgery, urology, gynaecology, eye surgery and children's dentistry, as well as 

colonoscopies and other diagnostic procedures. In addition to serving exempt 

patients, Cambie Surgeries has provided privately paid, medically necessary 

surgeries to non-exempt British Columbia residents (beneficiaries under the MPA) 

since its inception. It has admitted this is illegal, being contrary to the MPA. 

[721] During cross-examination, Dr. Day testified that between 15 to 20% of 

Cambie Surgeries’ patients are MSP beneficiaries. However, counsel for the 

defendant put to Dr. Day his evidence during his examination for discovery, as well 

as in an earlier affidavit, where he estimated that 10% of Cambie Surgeries’ patients 

were MSP beneficiaries. Dr. Day attempted to qualify these earlier statements, 

noting that the percentage varies year to year, and up to 20% are “pure” non-exempt 

patients in some years. By “pure” MSP patients, Dr. Day meant patients who were 

not receiving a non-medically necessary procedure at the same time. 

[722] In any event, the vast majority of Cambie Surgeries’ patients (between 

80-90%) are exempt from the MPA and as such are not subject to the impugned 

provisions of the MPA. That is, Cambie Surgeries provides medically necessary 

services (contrary to the MPA) to 10 to 20% of its patients. I add that these are only 

the estimates of Dr. Day on this point and there is no documentary record in 

evidence on this point. 

[723] Dr. Day stated that 100 surgeons are affiliated with the clinic and all are 

enrolled in MSP. In the event of complications at the clinic (or any clinic), the treating 

physician is to follow the patient to a public hospital. The clinic also has a staff of 

approximately 95 employees, which includes nurses, cleaners, sterile supply staff 

and front office staff. He stated the major costs of operating Cambie Surgeries 

include its employees’ salaries and benefits, facility costs like electricity, the cost of 

procuring and maintaining medical equipment and taxes. The College regulates the 

professional activities of physicians and they have put limits on what procedures can 

be performed at Cambie Surgeries and other private clinics. For example, complex 

procedures and urgent/emergent services cannot be provided in private clinics. In 
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addition, patients with co-morbidities must be treated in the large public hospitals (for 

example, a patient with cardiovascular complications). 

[724] To cover the costs of operating Cambie Surgeries, the clinic charges patients 

a facility fee. The facility fee funds “employee salaries, payments for the facility, 

updating equipment, capital replacement costs, and all of the other overhead and 

operating costs necessary to run a modern surgical facility, such as implants, 

devices, and disposables used during procedures.” During cross-examination, 

Dr. Day acknowledged that a portion of the revenue from facility fees is also paid to 

surgeons in proportion to the volume of surgeries and “other services” they perform. 

I discuss Dr. Day’s evidence on this point in greater detail below. 

[725] Dr. Day also stated that Cambie Surgeries has never had difficulty recruiting 

nurses. He attributed this to Cambie Surgeries’ flexible working hours and good 

working conditions. On cross-examination, he acknowledged that when Cambie 

Surgeries opened, the clinic paid its nurses a higher wage than they would receive in 

the public sector. He stated, however, that he was not sure whether that was the 

case now. 

[726] Dr. Day also provided evidence about his experiences in the public system 

during the 1980s and 1990s. Dr. Day spoke to his observations of growing wait lists 

following the introduction of global health budgets. He explained that wait lists 

increased after global budgets led to caps on operating room time. He also attested 

to his more recent experiences, including using the SPR. 

[727] Dr. Day stated that he ceased performing regular surgeries in the public 

system in 2006 as a result of his leadership commitments (in particular, his 

presidency of Arthroscopy Association of North America (“AANA”) and the Canadian 

Medical Association). Dr. Day’s MSP billings in recent years reflect his minimal 

practice in the public system. For instance, the last time his MSP billings exceeded 

$25,000 was in 2015 which is the threshold for a surgeon’s name to show up in the 

province’s “Blue Book” recording physician billings under MSP. Where there is a 

difference in the evidence between Dr. Day and physicians who have current and 
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more extensive experience in the public healthcare system, I place more weight on 

the testimony of the latter. 

[728] My summary of Dr. Day’s affidavit omits his evidence on the following topics, 

since they have no bearing on the constitutional questions in this action: 

a) Cambie Surgeries’ involvement in legal proceedings brought by the 

BC Nurses Union; 

b) His involvement in the province’s consultations on healthcare between 

2006 and 2007, including the province’s enforcement of the MPA at the 

time; 

c) His motivation in bringing the constitutional challenge in this case; and 

d) Cambie Surgeries’ charitable activity and his continuing support for 

public healthcare. 

[729] The above is primarily based on Dr. Day’s evidence in chief as contained in 

his affidavit. I turn now to Dr. Day’s evidence on cross-examination. One of the 

principal issues canvassed on cross-examination concerned Cambie Surgeries’ 

billing practices and the manner in which surgeons are remunerated for their work at 

the clinic. 

[730] Dr. Day testified that MSP beneficiaries are currently billed a facility fee, a 

surgical fee and fees for other services like anesthesiology. The surgical fee covers 

the surgeon’s services. Dr. Day testified to the approximate amounts that an MSP 

beneficiary would be charged at Cambie Surgeries. He stated that when a patient is 

considering a procedure at Cambie Surgeries, the patient receives an estimate for 

the cost of their procedure. The clinic maintains fee guides for this purpose, which 

set out estimates for various procedures. The ultimate cost varies depending on the 

exact procedure the surgeon decides to perform to meet the particular patient’s 

specific needs. However, the guide provides patients with a rough estimate of their 
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surgical costs. The guide from June 2015 was in evidence and illustrates some of 

the per procedure costs to patients at Cambie Surgeries. 

[731] In his testimony, Dr. Day went over the cost for a certain type of arthroscopic 

knee surgery in his fee guide. He noted that fees were calculated differently whether 

the patient was “friendly” or “corporate/totally private.” The former category includes 

RCMP officers, Canadian Armed Forces members and British Columbia residents, 

like non-exempt MSP patients. The latter category encompasses Cambie Surgeries’ 

corporate clients. While facility fees remain the same for both categories, there is an 

80% discount for “friendly” patients for the cost of the surgeon and other services. 

He noted that for this particular surgery, the total cost for “friendly” patients was 

$4,510, which included a facility fee of $2,550. He described the cost of this surgery 

as fairly typical for patients at Cambie Surgeries. 

[732] Consistent with his affidavit, Dr. Day testified that the facility fee recoups the 

amount necessary to cover Cambie Surgeries’ operating costs for staffing, 

equipment, devices and disposables that are needed to perform surgical 

procedures. The facility fee, he added, ensures Cambie Surgeries remains “in the 

black.” However, during cross-examination, Dr. Day also explained that a portion of 

the revenue from the facility fee went to surgeons. 

[733] Before 2014, Dr. Day testified that surgeons would bill MSP for surgical 

services provided to MSP beneficiaries at Cambie Surgeries. During this period, 

these patients were not charged a separate physician’s fee from the facility fee. 

Rather, patients were charged a facility fee in addition to any other cost that could 

not be recouped through MSP. 

[734] During cross-examination, Dr. Day testified that a portion of the facility fee 

went into Cambie Surgeries’ general revenue. He also acknowledged that, in 

addition to what the surgeons claimed through MSP, the clinic’s surgeons were paid 

an amount out of this general revenue proportional to the volume of surgeries that 

they performed at the clinic over a given period. These amounts were paid out of 

Cambie Surgeries’ “consulting-pediatric” account. He denied, however, that these 
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payments were direct compensation for performing surgeries at Cambie Surgeries. It 

is not clear why this is called a “pediatric” account since it appears to include 

revenue for all patients regardless of age. 

[735] In any event, Dr. Day stated that payments to surgeons out of the clinic’s 

“consulting-pediatric” account had a different function. The payments were intended 

to compensate surgeons for administrative services or other functions that MSP 

would not ordinarily cover. He noted, for instance, that surgeons at Cambie 

Surgeries are involved in deciding which surgical equipment to order and also act as 

orderlies, given the small size of the clinic. 

[736] Dr. Day, however, testified that there is no documentation describing the 

basis for these payments. Rather, a cheque is simply sent to surgeons for a given 

amount. Dr. Day testified that the surgeon receiving the cheque would know what it 

was for, given they would know what operations or services they had provided to 

Cambie Surgeries during that period. Dr. Day said that surgeons do not know how 

they are paid, unless they are a member of Cambie Surgeries’ staff and privy to the 

method used for calculating the payments. He also said there are no financial 

records from Cambie Surgeries given to surgeons. 

[737] It was also unclear how Cambie Surgeries calculates the amount it owes 

physicians in the absence of documentation. Dr. Day explained that the payments 

would be made when there were funds available, like dividends to shareholders. He 

also stated that the clinic tracked what the doctors or physicians are doing. Yet it is 

unclear how such tracking and calculation could occur in the absence of 

documentation supporting the payments. 

[738] Dr. Day testified that payments out of the general revenue to surgeons for this 

purpose were upwards of $3 million annually. Yet, as Dr. Day acknowledged, 

Cambie Surgeries had no written agreements on how surgeons would be 

compensated. Instead, he explained there is a “large element of trust” with the 

clinic’s surgeons in how these payments are made. It is for someone else to decide 

on the appropriateness of this record keeping. However, it strikes me that the 
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accounting procedures (or lack of them) described by Dr. Day do not reflect well on 

the private administration of healthcare in British Columbia and are not a model for 

the future of private care. 

[739] Dr. Day was adamant that payments out of the “consulting-pediatric” account 

before 2014 did not constitute double billing. He said double billing arises where a 

physician receives an amount from a patient in addition to what they are owed under 

a public health plan. Dr. Day stated that he believed double billing was a fraudulent 

activity. 

[740] However, Dr. Day maintained that Cambie Surgeries’ payments to surgeons 

above and beyond what they had billed MSP were not double billing, since they 

came out of the clinic’s general revenue and were also intended to cover 

non-surgical services. In any event, surgeons at Cambie Surgeries no longer bill 

MSP for surgical services as of September 2014. Instead, MSP beneficiaries are 

charged directly for the physician’s fee. 

[741] Dr. Day was also asked about “independent medical assessments” (“IMAs”) 

at the SRC. The clinic uses this term to refer to the medical assessments that 

patients, including non-exempt MSP patients, receive when they refer themselves to 

the clinic. Dr. Day denied that the assessments were equivalent to a consultation 

with a surgeon in the public system, which may constitute a benefit under MSP. He 

maintained the IMAs at the SRC were different since they were more 

comprehensive, taking an hour as opposed to a 15-minute consult in the public 

system. His evidence on this point is plainly contradicted by Cambie Surgeries’ 

Notice to Admit from 2015, where it was acknowledged that IMAs may include 

services that are benefits under MSP. 

[742] Dr. Day was also cross-examined on his personal activity in the public 

system. During the late 1980s, Dr. Day acknowledged that he was billing MSP 

around $300,000 annually. He also acknowledged that his MSP billings dropped to 

approximately $60,000 in 2003/2004, and continued at that level until 2010/2011, 

when they dropped again to $40,000. He also agreed the last time his billings 
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exceeded $25,000 was in 2015, when he earned $27,000. He also acknowledged 

that in 2016/2017, he earned $260,000 in fees paid out of the “consulting-pediatric” 

account. He also received $545,000 out of the same account in 2011/2012. 

[743] Dr. Day explained that his earnings dropped off in the public system after he 

assumed the presidency of AANA and the Canadian Medical Association. He agreed 

that his hours in the public system did not bounce back after his presidencies with 

those organizations ended. He noted, however, that since these activities, he has 

worked as a visiting professor and lecturer around the world and lost time in his 

practice as a result. Evidently, however, Dr. Day continues to earn significant 

amounts through the provision of surgical services at Cambie Surgeries and his 

management responsibilities there. 

[744] I turn now to consider the defendant’s submission on Dr. Day’s evidence. The 

defendant says that given Dr. Day’s direct pecuniary interest in the outcome of this 

litigation as well as his lack of credibility, his evidence should be afforded little or no 

weight. The defendant also asks the court to draw an adverse inference with respect 

to Dr. Day’s credibility from Cambie Surgeries’ failure to comply with its disclosure 

obligations in this matter. 

[745] I am in agreement with the defendant that the plaintiffs made insufficient 

efforts to comply with their disclosure obligations. I note, in particular, the absence of 

documents showing the basis on which payments were made to physicians at 

Cambie Surgeries. Despite Dr. Day’s evidence to the contrary, I find it surprising that 

no documentation exists for payments out of the clinic’s general revenue. Likewise, 

I find the plaintiffs’ disclosure regarding the information that was provided to Cambie 

Surgeries’ early investors was similarly inadequate. 

[746] I am also in agreement with the defendant that Dr. Day’s affidavit before the 

Supreme Court of Canada in Chaoulli was less than forthright about Cambie 

Surgeries’ practices. This was put to Dr. Day as a general issue of his credibility. 
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[747] In that affidavit, Dr. Day fails to mention that the clinic has always treated 

MSP beneficiaries who are non-exempt British Columbia residents, although he lists 

the categories of exempt patients treated at the clinic. Dr. Day testified in this trial 

that the omission was because Chaoulli concerned a patient waiting for a hip 

replacement and Cambie Surgeries was prohibited from performing such operations 

on non-exempt patients. However, there is no indication in the affidavit that he 

intended to restrict his comments to hip replacements. Thus, while I am not prepared 

to find that the affidavit included false statements, it was nevertheless a selective 

presentation of Cambie Surgeries’ operations, which left the false and misleading 

impression that the clinic was in compliance with the MPA. 

[748] Overall, I accept the defendant’s submission that Dr. Day was evasive at 

times during his cross-examination, and he was certainly argumentative at many 

other points. For instance, Dr. Day’s testimony on Cambie Surgeries’ payments to 

physicians out of its general revenue is implausible. His repeated reliance on his 

motivations for starting Cambie Surgeries and the SRC instead of directly answering 

questions are another example. When asked simply to confirm the address of 

Cambie Surgeries he answered by talking about his view of its importance. Another 

example is his testimony that IMAs at the SRC do not constitute a benefit under 

MSP which is directly contradicted by Cambie Surgeries’ Notice to Admit mentioned 

above. For these reasons I give less weight to these and other parts of Dr. Day’s 

evidence. 

[749] As well, I have already addressed the relevance of the pecuniary interests of 

physicians affiliated with Cambie Surgeries, including Dr. Day, above. In accordance 

with my findings there, it is not an a priori reason to reject Dr. Day’s evidence, but 

only one factor to consider in weighing his evidence. 

[750] Notwithstanding these problems I am required to consider the totality of 

Dr. Day’s evidence. I can accept all of it, accept none of it or accept some of it. I do 

not conclude that all of Dr. Day’s evidence is to be given little or no weight, as urged 

by the defendant. Rather, I accept his evidence where it is otherwise corroborated 
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with documentary evidence or testimony from other credible witnesses. However, 

where Dr. Day’s evidence is inconsistent with the evidence of other witnesses or 

documentary evidence I generally prefer the evidence of the other witnesses and 

documents. 

(ii) Other orthopedic surgeons: Drs. Costa, Douglas, Dvorak, 
Hollinshead, Masri, Nacht, Outerbridge, Penner, Regan, Reilly, 
Smit, Tarazi, Wing, Younger 

[751] In addition to Dr. Day, 14 other orthopedic surgeons testified on behalf of the 

plaintiffs. Four of the surgeons also provided expert evidence: Dr. Bassam Masri, 

Dr. Alistair Younger, Dr. Kevin Wing and Dr. Robert Hollinshead. The expert 

evidence of these four surgeons is summarized elsewhere in this judgment. As well, 

the lay evidence of Dr. Hollinshead, who provided both expert and lay evidence, is 

not summarized here, since it concerned his practice in Alberta, a fact which makes 

it of minimal relevance to this litigation. 

[752] Several of the surgeons were also treating physicians of either the patient 

plaintiffs or patient witnesses. Their evidence on the treatment of these individuals is 

summarized above. 

[753] As mentioned elsewhere in this judgment, there is an increasing 

specialization and even sub-specialization of expertise among surgeons. This is 

especially evident in the backgrounds of the orthopedic surgeons who testified at 

trial. Areas of specialization that were represented included spines, hips and knees, 

shoulders, and feet and ankles. While the orthopedic surgeons predominantly 

practised in Vancouver and the Lower Mainland, Drs. Costa and Outerbridge 

practised, respectively, in Prince George and Kamloops. 

[754] The following table summarizes the backgrounds of the orthopedic surgeons: 
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Name Specialization Position Notes 

Dr. Anthony 
Costa 

Advanced 
knee surgery, 
including knee 
replacements. 

Privileges at University 
Hospital of Northern British 
Columbia in Prince George 
and at two smaller regional 
hospitals. Also privileges at 
Prince George Surgical 
Centre. 

Treating 
physician of 
Denise Tessier. 

Dr. James 
Douglas 

Shoulder and 
knee 
procedures. 

Privileges at Richmond 
General Hospital and at 
Cambie Surgeries. 

 

Dr. Marcel 
Dvorak 

Spinal 
conditions, 
including: 
adult spine 
trauma, 
arthritis, and 
deformity. 

Practised in a spine clinic 
group at Vancouver 
General Hospital since 
2001. Privileges at Cambie 
Surgeries from 
approximately 2000 to 
2014. 

 

Dr. Robert 
Hollinshead 

Shoulder 
procedures 
and orthopedic 
trauma. 

Retired from practice in 
public hospitals in Calgary. 

Also provided 
expert evidence. 

Dr. Bassam 
Masri 

Hip and knee 
joint 
replacement. 

Privileges at Vancouver 
General Hospital and UBC 
Hospital, and operating 
privileges at St. Paul’s 
Hospital. Also has 
privileges at Cambie 
Surgeries but has not 
performed surgeries at 
Cambie Surgeries since 
2011. 

Also provided 
expert evidence. 

Dr. Jeffrey 
Nacht 

Former 
specialist in 
foot and ankle 
reconstruction. 

Former director of the Foot 
and Ankle Screening and 
Triage (“FAST”) clinic at St. 
Paul’s Hospital at the time 
of his testimony, which 
transitioned to the 
Footbridge Clinic in 2018. 
Surgical assistant to 
orthopedic surgeons. 

 

Dr. Ross 
Outerbridge 

Arthroscopic 
knee and hip 
procedures. 

Established the Kamloops 
Surgical Centre in about 
2003. Privileges at Royal 
Inland Hospital and 
Kamloops Surgical Centre. 
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Dr. Murray 
Penner 

Foot and ankle 
orthopedics. 

Privileges at St. Paul’s 
Hospital, Cambie 
Surgeries and False Creek 
Surgical Centre. Founded 
FAST and Footbridge 
Clinic. 

 

Dr. William 
Regan 

Reconstruction 
of the shoulder 
and elbow. 

Privileges at Joint 
Preservation Centre at 
UBC Hospital and 
Vancouver General 
Hospital. Also has 
privileges at SRC and 
Cambie Surgeries. 

 

Dr. Christopher 
Reilly 

Pediatric 
orthopedics. 

Privileges at British 
Columbia Children’s 
Hospital (“BCCH”). 

Treating 
physician of 
Mr. Khalfallah and 
Ms. Corrado. 

Dr. Arno Smit Focus on 
shoulders, 
knees and 
hips. 

Founder of the White Rock 
Orthopaedic Centre. 
Privileges at Peace Arch 
Hospital and Delta 
Hospital. 

 

Dr. Fadi Tarazi Shoulder and 
knee 
arthroscopies. 

Privileges at Burnaby 
General Hospital and False 
Creek Surgical Centre. 

Treating 
physician of 
Ms. Corrado. 

Dr. Kevin Wing Foot and ankle 
orthopedics. 

Privileges at St. Paul’s 
Hospital and Ambulatory 
Surgical Centre. Founded 
FAST and Footbridge 
Clinic. 

Also provided 
expert evidence. 

Dr. Alistair 
Younger 

Foot and ankle 
orthopedics. 

Privileges at St. Paul’s 
Hospital, Cambie 
Surgeries and SRC. 
Founded FAST and 
Footbridge Clinic. 

Also provided 
expert evidence. 

 

[755] I generally found the orthopedic surgeons to be credible witnesses. 

[756] However, I find Dr. Anthony Costa and Dr. Ross Outerbridge lacked candour 

throughout their testimony. At points, Dr. Costa refused to accede to simple 

propositions, such as whether he can re-prioritize a patient on his wait list whose 

condition was deteriorating. On this point, I found his elaboration was simply an 
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attempt to avoid answering counsel’s questions and did not accurately relate his 

experiences. Dr. Outerbridge adopted a similar practice at times in his testimony. 

For instance, he represented that he could not remember whether Dr. Brian Day had 

testified on his behalf in a recent trial as an expert witness. I find it improbable that 

Dr. Outerbridge would have forgotten such a fact. Dr. Outerbridge also appeared to 

significantly overstate his wait times in his affidavit, as I discuss below. I am 

therefore inclined to give Dr. Outerbridge and Dr. Costa’s evidence less weight. 

[757] A common theme in some of the orthopaedic surgeons’ testimony was a view 

that patients were waiting too long for surgery. Several of the orthopaedic surgeons 

noted that they were not meeting the wait time targets associated with their patients’ 

priority codes for a significant portion of their patients. Drs. Outerbridge, Costa, 

Younger, and Penner testified to that effect. 

[758] However, not all of the surgeons took this view. Dr. Bassam Masri, a lay and 

expert witness for the plaintiffs, stated that he was content that his current surgical 

wait time for his patients was generally between three to four months. As well, two 

surgeons testified that urgent and emergent patients are treated in a timely fashion. 

For example, Dr. Marcel Dvorak and Dr. Murray Penner testified that urgent and 

emergent patients were treated within an appropriate timeframe. In Dr. Penner’s 

view, urgent patients are treated urgently. Urgent and emergent care is discussed as 

a separate issue below. 

[759] Several of the orthopedic surgeons testified that surgical wait times had 

improved. Dr. Masri said that the longest wait times he observed arose in the 1990s 

and the days of extremely long waits were over. Dr. Penner also stated that the 

10-Year Plan to Strengthen Health Care, and the 2004 federal-provincial initiative to 

improve wait times (discussed above), “resulted in meaningful improvement in 

access to patients with hip and knee arthritis problems”. He noted that while he 

believed his patients were still waiting too long for foot and ankle surgery, wait times 

have decreased since 2007. 
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[760] I also note that two of the doctors overstated their wait times in the evidence 

they provided to the court. In his February 2018 affidavit, Dr. Alistair Younger 

testified that his Wait One had for the “last few years” been “over 1 year for many 

patients”. On cross-examination, he stated that by “many”, he meant approximately 

60% of his patients. However, his SPR Wait One data showed 50th percentile Wait 

One times of 12 weeks in 2014 and 2015 and less than eight weeks in 2016, and 

90th percentile Wait One times in 2016 of 49.3 weeks. 

[761] As well, Dr. Outerbridge testified in his affidavit that his Wait Two times have 

been up to two years. However, on cross-examination, he conceded the SPR data 

about his surgeries demonstrated that since 2009 none of his 50th percentile wait 

times were near two years. He also conceded that none of his 90th percentile wait 

times approached two years. Dr. Outerbridge attempted to qualify his earlier 

statement in his affidavit, stating he meant that at some time before 2009, some 

patients waited more than two years. 

[762] The surgeons also testified about the reasons for long wait times in their 

practices. A lack of operating room time was commonly cited as a primary cause for 

the wait times. However, the surgeons also identified other factors that contributed to 

longer waits. These included patient preferences for specific surgeons, the 

preferences of referring physicians, postponements by patients, delays while treating 

co-morbidities (heart conditions or obesity), and shortages of key personnel such as 

specialized nurses and technicians. I discuss these issues in more detail below. 

[763] First, several orthopedic surgeons testified that, in general, surgeons with 

especially good reputations tended to have longer waitlists. Dr. Jeffrey Nacht, the 

former director of the Foot and Ankle Screening and Triage (“FAST”) clinic, testified 

that while his clinic attempts to direct patients to surgeons with the shortest wait lists, 

often patients or family physicians will insist that surgery be done by a specific 

specialist, such as specialist surgeons affiliated with the clinic, since the clinic is 

known as a centre of excellence. Dr. Fadi Tarazi also agreed that reputation 

contributed to the length of a surgeon’s wait list. Dr. Masri noted that patients will 
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occasionally prefer a surgeon with a significantly longer wait over one with a shorter 

wait. He noted this happens where, for example, the patient has a relative or friend 

who recommended the surgeon. 

[764] Similarly, Dr. Nacht noted that orthopedic surgeons are increasingly 

specialized and that some complex procedures are exclusively performed by a 

limited number of specialists. The demand for these surgeons is therefore high. 

[765] Second, patients may wish to have their surgery postponed or delayed to a 

time that better suits their schedule. For instance, Dr. Masri explained that he uses a 

priority code of 26 weeks for patients who wish to schedule their surgery beyond the 

ordinary 12 or six weeks that he normally recommends. He says this may occur 

where an earlier surgery would conflict with a scheduled event in the patient’s life, 

like attending a grandchild’s graduation ceremony. Dr. Penner also observed this in 

his practice. 

[766] Third, a patient may have an unrelated medical condition that needs to be 

addressed before the surgical date. Dr. Masri gave the example of a patient who 

suffered a recent heart attack. Dr. Masri stated that he would book a patient with 

such a medical condition when they were ready but that not all surgeons followed 

this practice. However, Dr. Masri also testified that more recently the guidelines for 

managing wait lists have changed and surgeons are now expected to add a patient 

to their wait list only when the patient is willing, able and available to undergo 

surgery. 

[767] Similarly, a patient’s condition may change since the initial consultation, which 

may affect their suitability for anesthesia or the planned medical procedure. For 

instance, Dr. Penner explained that one of his patients had an infection or rash near 

his surgical site on the day of his scheduled surgery, which had to be resolved 

before the operation could proceed. Dr. Penner also noted that a patient’s medical 

condition may also progress before their operation in a manner which necessitates a 

different type of procedure. In that case, the patient would need to go through 

another consultation and rebook surgery for a later date. 
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[768] Lastly, two of the orthopedic surgeons also testified that as surgical 

techniques have improved, demand for their surgical services has increased. For 

instance, Dr. Penner testified that foot and ankle surgeries have improved over the 

past 20 years, enabling surgeons to serve a patient population that they previously 

could not. This evidence corroborates Dr. Day’s testimony that improvement in 

surgical techniques, such as arthroscopic knee surgeries, have led to increasing 

patient demand for certain procedures. 

[769] As above, lack of operating room time was also cited as a source of wait 

times. Several doctors attributed their long wait lists to the amount of operating room 

time that they received. Dr. Penner stated that he was not allocated sufficient 

operating room time to serve his patients within the priority code maximum wait 

times. Dr. Tarazi and Dr. Younger testified to a similar effect. Moreover, while not all 

surgeons testified that they could manage additional operating room time (Dr. Masri, 

for example), several testified that they had additional capacity to operate. Dr. Kevin 

Wing, for instance, testified that he could manage two to three times the amount of 

operating room time he received. 

[770] The surgeons’ testimony also sheds light on the difficulties in increasing or 

adding operating room time at hospitals. Increasing operating room time requires 

coordinating multiple resources. For instance, for some operations, Dr. Dvorak 

explained that he needed specialized equipment, an anesthesiologist, and nursing 

staff in addition to the physical space. Shortages of any of these resources can lead 

to loss of operating room time. Dr. Dvorak testified that a shortage of operating room 

nurses at Vancouver General Hospital resulted in closures of three to four operating 

rooms. 

[771] Moreover, the surgeons also testified that increasing operating room time 

requires more than simply increasing funding or adding a new surgeon to their 

surgical group. Dr. Masri, for example, testified that the loss of nurses at Vancouver 

General Hospital was partly due to demanding schedules and workplace bullying. As 

well, Dr. Christopher Reilly explained that efforts to increase operating room time for 
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his spinal group at the British Columbia Children’s Hospital (“BCCH”) was hampered 

due to a national shortage of spinal cord technicians. Dr. Arno Smit explained that 

when a new surgeon was added to his hospital in 2009, this did not have the effect 

of shortening wait lists for his group, since his surgical group’s existing operating 

room time was simply redistributed to the new surgeon. 

[772] The operating room time for elective surgeries also competes with operating 

room time for emergency surgeries. Dr. Tarazi testified that he will sometimes bump 

or reschedule an elective surgery to make room for an urgent or emergent patient. 

Dr. Dvorak explained that elective surgeries at Vancouver General Hospital were 

being rescheduled to make room for emergency surgeries, as access to dedicated 

emergency operating rooms had dropped. Dr. William Regan also stated this was a 

problem at UBC Hospital, but recently became less so as trauma surgeries were 

shifted to Vancouver General Hospital. 

[773] As well, elective operating room time is also allocated between surgical 

groups to improve wait lists for certain procedures. This can result in relatively less 

operating room time being allocated to surgical groups that are not so prioritized. For 

instance, at UBC Hospital, Dr. Regan testified that the hospital’s focus on hip and 

knee replacements results in operating room time being allocated to these 

procedures at the expense of his surgical group’s operating room time. 

[774] Three surgeons also testified that the public system fails to provide sufficient 

operating room time to maintain their surgical skills. However, there is no suggestion 

that this is impacting the surgeons’ licensing with the College of Physicians and 

Surgeons of British Columbia (the “College”). Moreover, all three surgeons 

supplemented their operating room time in the public system by performing 

surgeries on exempt patients in private clinics, a practice that is consistent with the 

MPA. 

[775] Three of the surgeons also appeared to underestimate the amount of 

operating room time available to them. Dr. James Douglas testified that he had only 



Cambie Surgeries Corporation v. British Columbia (Attorney General) Page 215 

two operating room days the preceding summer. On cross-examination, he 

conceded that he had, in fact, five operating room days over the summer. 

[776] In his affidavit, Dr. Outerbridge stated he had never turned down public 

operating room time to do private surgeries. However, on cross-examination, 

counsel for the defendant provided email correspondence where Dr. Outerbridge 

encouraged other surgeons in Kamloops to turn down public operating room time at 

a hospital in Kelowna. Dr. Outerbridge acknowledged this position, but stated it was 

because patients in Kamloops should have had the option of getting their 

procedures done close to home. 

[777] As well, Dr. Costa’s affidavit stated that he and his wife, Dr. MacKey (also an 

orthopedic surgeon) expected to receive 20-40 days of operating room time when 

they joined the University Hospital of Northern British Columbia (“UHNBC”) but that 

did not happen. On cross-examination, however, it was shown through SPR data 

that that they in fact received 54 operating room days in 2014, 66 days in 2015 and 

54 days in 2016. Dr. Costa qualified his earlier statement, saying he was referring to 

elective operating room days and that SPR data showed days that were not elective. 

However, this is incorrect, since SPR data only captures elective surgeries as 

discussed below. 

[778] While several surgeons testified that they observed shortages of nurses and 

anesthesiologists at their hospitals, the opposite was true for orthopedic surgeons. 

For instance, Dr. Masri testified that he was part of an initiative to reduce the number 

of medical students going into orthopedic surgery due to the limited permanent 

positions available upon graduation. He explained that this was not due to a lack of 

need for orthopedic surgeons, but a lack of available operating room time for new 

graduates. Dr. Regan’s evidence corroborated this point. As well, Dr. Douglas 

explained that when he left his residency in 2013, there were no permanent 

positions available at any British Columbia hospital. He added that while most of the 

surgeons in his year had found permanent positions, he knew at least four surgeons 

who were still looking for positions years after completing their residency. 
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[779] The supply of orthopedic surgeons is a somewhat complicated issue 

because, for example, the evidence is that in some rural areas there is a shortage of 

surgeons (and other specialties) but there is a surplus in the Vancouver area. 

Physicians choose where they want to practise and live (and, as discussed below, 

attempts by government in the past to regulate the supply of physicians for 

under-served areas have been successfully challenged by physicians in the courts in 

the past). They also decide when they want to retire. When a position becomes open 

from retirement in the Vancouver area, it is in great demand. 

[780] The surgeons also testified about the practices they used to manage their 

wait lists and wait times. Several testified that they saw no point in referring patients 

to other surgeons, since the surgeons with their skill set tended to have similar wait 

times or the wait for a new consultation with a different surgeon cancelled out the 

benefit of a shorter surgical wait. 

[781] Not all surgeons shared this view. Dr. Younger offered to refer patients to 

surgeons with shorter wait times, and believed that other surgeons did in fact have 

shorter wait times than his own. Dr. Masri’s clinic at UBC Hospital also gave patients 

the option of a referral to a surgeon with the shortest wait list. Dr. Reilly and 

Dr. Dvorak also said they may refer a patient to a surgeon with a shorter wait. 

Moreover, Dr. Tarazi stated that if a patient finds his wait list too long, his assistant 

would instruct the patient to seek a referral to another surgeon through the patient’s 

family doctor. 

[782] As well, the surgeons also testified to the use of pooled referrals. There was 

testimony that the downside of using pooled referrals, like the system at FAST, is 

that while they reduce Wait One, a surgeon’s Wait Two increases as it results in 

more surgical candidates being referred to the surgeon. 

[783] However, surgical groups that used pooled referrals appeared to be more 

efficient at referring patients to surgeons with the shortest surgical wait list. For 

instance, Dr. Nacht, the director of the FAST clinic at St. Paul’s Hospital, used to 

refer patients to surgeons with the shortest wait list and wait time for foot and ankle 
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surgeries, unless directed otherwise. Dr. Masri’s surgical group at UBC Hospital for 

hip and knee replacements followed a similar practice. Dr. Dvorak also testified that 

the Combined Neurosurgical and Orthopedic Spine Program adopted a similar 

practice. Dr. Dvorak testified that surgeons participating in the program commonly 

referred their patients to other surgeons who had capacity to see the patient sooner. 

He agreed this was a cultural change for surgeons. 

[784] Other practices that surgeons used included the use of cancellation lists. 

Dr. Masri and Dr. Regan both testified that they offer patients a place on cancellation 

lists if they are prepared to come in on short notice. 

[785] Dr. Masri also said that he sometimes avoids rebooking patients to keep slots 

open for urgent or emergent patients. As well, some surgeons testified to limiting the 

number of consultations they do to keep their surgical wait lists low, although others 

tolerate longer surgical wait lists. It should also be noted that there was evidence 

that a surgeon can affect a patient’s wait time by promptly managing the referral for 

consultation, as discussed above. 

[786] The surgeons also testified to practices in the operating room that can affect 

how quickly they serve their patients. Dr. Tarazi explained that surgeons differ in 

how quickly they can perform a given procedure. As well, an operating room’s set up 

can also affect a surgeon’s efficiency. Dr. Masri noted that the use of “swing rooms”, 

adjacent operating rooms that allow a surgeon to conduct nearly simultaneous 

operations, can significantly increase the volume of smaller, less complicated 

surgeries. He also noted smaller operating rooms, like those at UBC Hospital, were 

faster to turn over. 

[787] Dr. Wing testified that operating room time is often frittered away. As an 

example, he cited excessively long turnovers between patients in the operating 

room. He said that reducing these types of inefficiencies would increase a surgeon’s 

capacity. 
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[788] The orthopedic surgeons also testified to the harm they observed while their 

patients wait for surgery. As Dr. Penner explained, the range of harm patients 

experience varies considerably. However, in general, the surgeons testified that they 

observed their patients are in pain and suffer from reduced mobility or function. 

[789] For instance, Dr. Dvorak stated patients waiting for spinal surgery may have 

reduced bowel and bladder control. His patients also have other challenges 

including difficulty walking, standing and holding objects. This impacted their ability 

to carry out basic tasks, like doing up shirt buttons or feeding themselves. Dr. Masri 

noted patients waiting for a hip replacement have trouble sleeping because of pain. 

They may also have difficulty moving up and down stairs due to pain. The range of 

motion may also be limited, which restricts their ability to put on socks or tie their 

shoelaces. These impacts, he said, affect the patient’s ability to lead a normal life. 

[790] Dr. Younger and Dr. Penner testified that their foot and ankle patients suffer 

from pain that limits mobility. They may also have a deformity that impacts mobility 

and leads to weakness or instability while on their feet. Patients waiting for ankle 

replacements may also have an inability to walk any amount of distance, suffer a 

significant amount of pain and rely on crutches or a surgical boot to be mobile. 

[791] Dr. Regan explained that patients waiting for shoulder surgery may have 

difficulty washing their hair, feeding themselves and sleeping because of their pain. 

This impacts their mood and some of his patients appear depressed. Dr. Costa also 

observed some of his patients appeared depressed due to their condition. 

Dr. Dvorak noted that patients are also especially distressed and emotional when 

their elective surgeries are revoked or postponed to accommodate urgent or 

emergent patients. 

[792] Several of the surgeons also testified to their experiences operating in private 

clinics. Aside from Dr. Day, two of the surgeons that testified had also started private 

surgical centres. Dr. Smit founded the White Rock Orthopedic Centre, while 

Dr. Outerbridge established the Kamloops Surgical Centre. 
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[793] Dr. Smit explained that his clinic performs surgeries for WorkSafeBC and 

ICBC patients, as well as for other exempt groups. The clinic also performed some 

surgeries for private pay MSP patients, although he stated most patients at the clinic 

did not pay for surgery. At the time of his testimony, Dr. Smit stated that his clinic 

had at one time also performed surgeries for MSP beneficiaries on contract for 

health authorities. However, the clinic stopped doing so after he found the health 

authorities gave him too little time to complete the surgeries allotted under the 

contract. Dr. Outerbridge’s clinic also performed surgeries for a similar range of 

patients as at the White Rock Orthopedic Centre. He testified that he personally only 

performed seven non-exempt surgeries in 2017. 

[794] Drs. Smit and Outerbridge’s clinics appeared to adopt similar billing 

approaches as Cambie Surgeries with respect to non-exempt MSP patients. These 

patients are billed a facility fee and the cost of the surgical services. However, 

Dr. Smit suggests to his patients that they seek reimbursement for the physician 

services through MSP. 

[795] Some of the specialists also gave evidence on the compensation offered at 

the private clinics. Dr. Younger testified that he is paid significantly more for surgery 

he provides at Cambie Surgeries than in the public system. Dr. Outerbridge stated 

that the compensation at the Kamloops Surgical Centre is approximately three to 

four times higher than the amount paid by MSP. Dr. Tarazi also said that he received 

two to three times’ more at False Creek Surgical Centre than he would under MSP 

for the same procedure. The evidence of the doctors on compensation at Cambie 

Surgeries and private clinics is consistent with Dr. Day’s own testimony that Cambie 

Surgeries pays significantly higher than MSP rates for a given procedure. Further, it 

contradicts Dr. Day’s evidence that the additional compensation is for non-surgical 

services provided by the physicians. 

[796] There was some evidence indicating that surgeons had reduced their 

operating room time in the public system, while increasing their time in private 

clinics. For instance, Dr. Regan testified that for medical reasons in 2013, he 
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reduced his operating room time in the public system and at Cambie Surgeries. 

However, documentary evidence on Dr. Regan’s operating hours indicates that while 

he reduced his work in the public system after 2013, his work at Cambie Surgeries 

continued at more or less the same level, with an increase in 2017. As well, 

Dr. Outerbridge’s MSP billings between 2009 and 2011 increased significantly as his 

operating room time in his private clinic was reduced. 

[797] The surgeons also testified about their referral practices with private clinics. 

Drs. Smit, Outerbridge, Tarazi, Younger and Regan offered their patients the option 

of expedited surgery at a private clinic. It became apparent during their 

cross-examination that several of these surgeons were not complying with the 

College’s rules prohibiting self-referrals and conflicts of interest. The College 

discourages self-referrals and states they are only permissible where either the 

surgeon operates in an under-serviced region or where necessary in the interests of 

maintaining continuity of care. Moreover, in making the referral, the surgeon also 

has to disclose whether they have a financial stake in the clinic. 

[798] Dr. Smit, in cross-examination, maintained that White Rock was an 

under-serviced region, despite the fact that he had privileges at two hospitals within 

the region: Delta Hospital and Peace Arch Hospital. When pressed, he stated that 

he believed that regardless of whether he was in contravention of the rules, he had a 

higher duty to his patients that justified self-referring. This is discussed again below. 

Dr. Outerbridge also self-referred patients to his clinic. He agreed that he did not 

expressly disclose his financial interest in the clinic to patients. However, he 

maintained that since Kamloops is a small town, his interest would have been 

apparent to his patients. 

[799] Dr. Tarazi also self-referred and he did not disclose his interest in the parent 

company that owned False Creek Surgical Centre. He explained that in his view, it 

was not necessary for him to disclose his financial interest because it was so small. 

He also explained that he saw Vancouver and Burnaby as practically rural regions 

given the metro area’s limited resources, so he was effectively in compliance with 
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the spirit of the College’s rules. Moreover, he believed, like Dr. Smit, that his ethical 

duties superseded the ethical rules of the College. Dr. Younger also conceded that 

he had not been complying with the College rules on conflicts of interest and would 

try to comply with them going forward. 

[800] Dr. Tarazi also testified that he will sometimes refer a patient that sees him for 

a consult at False Creek Surgical Centre to his surgical wait list in the public system. 

In this way, he acknowledged the patient jumps the Wait One queue in the public 

system and avoids his wait list for consultations. 

[801] A few of the surgeons who testified also worked at private clinics but did not 

treat non-exempt MSP patients there. Dr. Douglas, for instance, only saw 

international or out-of-country patients at Cambie Surgeries. Dr. Dvorak treated 

almost exclusively WorkSafeBC patients at Cambie Surgeries, seeing only two or 

three non-exempt MSP patients between 2000 and 2013, when he ceased operating 

at Cambie Surgeries. Dr. Wing also operated on WorkSafeBC patients at the 

Ambulatory Surgery Centre. 

[802] The surgeons also had experience performing outpatient surgeries under 

contract for public health authorities in private clinics. For example, Dr. Regan 

testified that his surgical group was allotted a contract to perform surgeries at the 

Ambulatory Surgery Centre. He noted that his experience at the centre was not 

initially positive, with nurses being unprepared for the types of surgeries that they 

were to perform and concerns about infection rates. 

[803] In a previous ruling (2019 BCSC 211), I decided that the plaintiffs could not 

lead evidence on the prevalence of infections in the public and private health 

systems, so I will not elaborate on Dr. Regan’s evidence on this point further. I note, 

however, that Dr. Regan stated that his surgical group was eventually quite satisfied 

with their experience at the Ambulatory Surgery Centre. He noted that the nursing 

staff were ultimately capable of handling the group’s procedures. 
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(iii) Neurosurgery: Dr. Sahjpaul 

[804] Dr. Ramesh Sahjpaul, a neurosurgeon, testified on behalf of the plaintiffs. He 

has operating privileges at Vancouver General Hospital, St. Paul’s Hospital and 

Lions Gate Hospital. At Lions Gate Hospital he is Chief of Surgery and medical 

director of the surgery program. He also practises at Cambie Surgeries. 

[805] His practice as a general neurosurgeon includes the surgical treatment of 

brain and spinal disorders. The treatment of spinal disorders accounts for 70% of his 

practice at Lions Gate Hospital. At St. Paul’s Hospital, his practice is limited to 

implanting electrodes on a patient’s spinal cord to alleviate chronic pain. At 

Vancouver General Hospital, he performs brain surgery to relieve epilepsy. 

[806] Dr. Sahjpaul testified to the wait times he observes in his practice within the 

public system. For patients at St. Paul’s Hospital, the wait time from the referral date 

to the surgical date is six months to 18 months, with the average being 12 months. 

He noted that he triages his patients based on the seriousness of their condition, 

which accounts for some of the variation in wait times amongst his patients. He 

noted, however, that despite triaging patients, he still wishes he could see many of 

them sooner. For his patients with epilepsy at Vancouver General Hospital, wait 

times may exceed one year. 

[807] In general, he estimated that his patients currently waited between six to 

12 months for a consultation, which was down from the estimate of 12 to 18 months 

for a consultation that he gave in a previous affidavit in 2012. He also stated that 

many of his patients wait upwards of one year for a surgical date. However, on 

cross-examination, he was shown SPR data showing that none of his patients 

waited more than one year in 2012. He then conceded that he had overstated his 

wait times in his 2012 affidavit. Moreover, between 2009 and 2015, the 50th and 

90th percentile for Dr. Sahjpaul’s Wait Two never exceeded one year. 

[808] During cross-examination, Dr. Sahjpaul also agreed that the lengthy wait 

times for his patients at St. Paul’s Hospital and Vancouver General Hospital partly 
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reflects the extensive vetting and testing that must be done before a patient is 

scheduled for these types of surgeries. 

[809] Dr. Sahjpaul is currently receiving one operating room day per week at Lions 

Gate Hospital, except when some of the operating rooms at Lions Gate close during 

holidays. He explained operating room closures around holidays could last several 

weeks and were the result of budgetary constraints. He also said operating room 

closures at Lions Gate Hospital may occur due to nursing shortages or equipment 

problems. Dr. Sahjpaul acknowledged that he voluntarily gave up some of his 

operating room time during some weeks. He explained this may occur when he was 

on vacation or where his administrative duties conflicted with his operating room 

dates. Dr. Sahjpaul also lamented the lack of operating room time at the other public 

hospitals where he has privileges. 

[810] Dr. Sahjpaul testified about the harm he observes when his patients are 

waiting for surgery. He stated that a large portion of his patients are seeking spinal 

surgery to alleviate chronic pain and, for some, their pain leaves them immobile and 

unable to work. Some of his patients are angry, frustrated, anxious, or depressed 

about their condition while waiting for surgery. Patients with severe pain may have a 

dependence on pain medication. He noted that pain for spine patients can continue 

to worsen while waiting. 

[811] Dr. Sahjpaul also discussed his wait list management practices. To reduce his 

waiting list for consultation, he asks referring physicians to consider a referral to 

another neurosurgeon. He finds, however, this is usually ineffective, since other 

neurosurgeons tend to have lengthy wait lists as well. He also screens referrals early 

on both to triage the referrals according to need and to see if the patient’s condition 

is suited for a different type of specialist. 

[812] In terms of his surgical wait list, Dr. Sahjpaul testified that he prioritizes 

patients whose condition may deteriorate over a shorter time frame over those with 

more stable conditions. He stated that his patients with chronic pain have their 

surgery dates postponed regularly, since their condition tends to be stable. He 
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estimated that he reschedules 30 to 35% of his patients to accommodate urgent or 

emergent patients. 

[813] Dr. Sahjpaul’s testimony covered his practice at Cambie Surgeries. He began 

practising at Cambie Surgeries in 2003. The four surgeries he offers at Cambie 

Surgeries are relatively less complex spinal surgeries. Dr. Sahjpaul also testified that 

between 2013 and 2015, he reduced the number of weeks he worked from 40-45 

weeks to 35-40 weeks per year. In 2013, he completed his highest volume of 

surgeries at Cambie Surgeries while, in 2014 and 2015, the volume of private 

surgeries he completed was similar to his pre-2013 levels. He dedicates one-half to 

three-quarters of a day per week doing consultations at the SRC, and approximately 

three days per month performing surgeries at Cambie Surgeries. 

[814] He acknowledged that he could be performing consultations for public 

patients on his days at the SRC. However, he said the benefit of limiting his 

availability for public consultations was that he was keeping his surgical wait times 

within a reasonable limit. During cross-examination, however, he agreed that he 

provides medical treatment during consultations, like prescribing medication and 

providing diagnoses. 

[815] In rare cases, he also stated that some of the patients he consults with at the 

SRC opt to have their surgery in the public system. He agreed this effectively allows 

patients to circumvent his consultation wait list in the public system. He does not 

refer his public patients to his practice at Cambie Surgeries, since he is not 

comfortable with the practice of self-referring and its “optics.” Dr. Sahjpaul also treats 

WorkSafeBC and out-of-province patients at Cambie Surgeries. 

(iv) Sports medicine: Dr. Taunton 

[816] Dr. Jack Taunton was the sole physician specializing in sports medicine who 

testified. Dr. Taunton is professor emeritus at UBC’s medical school, where he 

founded the school’s sports medicine division, the Allan McGavin Sports Medicine 

Clinic. In his practice at the McGavin clinic, Dr. Taunton treats patients using 

non-surgical interventions. If these fail, he may refer a patient to a surgeon. 
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[817] When making a referral, he does not consult the province’s wait time website, 

as he believes it is inaccurate. As well, he finds the website of limited use, since his 

practice is to refer a patient not to the surgeon who has the shortest wait time, but to 

the surgeon who is most experienced at operating on the patient’s type of injury. In 

his view, the best surgeons tend to have the longest wait lists. 

[818] Dr. Taunton offered some general estimates of wait times for consults and 

surgeries in the public system. However, Dr. Taunton’s estimates were not 

corroborated by any data or medical records. Further, they are not based on his own 

practice since he does not provide surgical services to patients. 

[819] If his patient is a professional athlete, competing for an athletic scholarship or 

otherwise disabled from work, he may offer to refer the patient to a surgeon at 

Cambie Surgeries or another private clinic. He makes this suggestion as he is 

concerned a long wait may jeopardize these patients’ income or employment. He 

says the wait times of surgeons affiliated with his clinic increased after they ceased 

operating on weekends and at night, which he attributes to a lack of nursing staff. 

(v) Pediatrics: Drs. Warshawski, Nouri 

[820] Dr. Thomas Warshawski is a pediatrician in Kelowna. He was one of Walid 

Khalfallah’s treating physicians and his evidence was primarily directed to that 

patient. This testimony is discussed above as part of the evidence about Walid 

Khalfallah. 

[821] Dr. Warshawski did testify generally to the wait times he observes in his 

practice. He refers children who may require surgical intervention to surgeons at 

BCCH. Almost all his patients are referred there if they may require surgery. He 

stated that wait times for a consultation and surgery at BCCH varied, depending on 

how the patient was triaged according to the urgency of the condition (especially 

whether it was life-threatening) and the speed of its progression. 

[822] For cardiac issues, he noted the wait may be between 24-48 hours for a 

consultation. For gastrointestinal conditions with bleeding he observed waits of 
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between two to four weeks for a consultation. For scoliosis, three to six months was 

typical. 

[823] To expedite a consultation or a surgery, Dr. Warshawski explained that he 

may contact a surgeon’s booking clerk, although he says he usually does not do 

this. If the clerk was unable to expedite his patient, he would contact the surgeon 

directly. If the patient’s condition was very urgent, he would contact the surgeon 

directly and immediately. 

[824] Another witness with training in pediatrics is Dr. Reza Nouri. He is a pediatric 

dentist with the Pediatric Dental Group, a private dental clinic. Pediatric dentistry is a 

subspecialty of dentistry focused on the provision of dental care to children under 

the age of 19 and adult patients with special needs who are not served through an 

ordinary dental practice. For operations on his patients at the Pediatric Dental 

Group, he has privileges at Cambie Surgeries. He formerly had privileges at BCCH 

for his Pediatric Dental Group patients but gave up those privileges when his regular 

operating room time at the hospital was cut entirely. 

[825] Dr. Nouri is an enrolled physician under MSP. However, he estimates that 

95% of the services he offers are not insured through MSP, regardless of whether 

the surgery is performed at BCCH or Cambie Surgeries. The procedures that are 

performed at Cambie Surgeries are not reflected in SPR data, but only those at 

BCCH. He explained that MSP covers surgeries for life threatening conditions (like 

an infected tooth), as well as operations to correct a cleft lip and palate (unless it is 

performed at Cambie Surgeries). 

[826] Dr. Nouri explained that he was not meeting the P-CATS targets for various 

pediatric dental surgeries he performed at BCCH. Under P-CATS, the maximum 

acceptable wait time for dental surgery is six months from the decision date. He 

noted his office submitted the booking form to BCCH usually six to nine months after 

the decision date. The form was only sent in once a surgical date was confirmed 

with BCCH, which was typically one month before the surgical date. In his testimony, 

Dr. Nouri did not clarify whether he was specifically failing to meet the wait time 
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targets for services insured under MSP. Consequently, his testimony on his patient’s 

wait times is of limited relevance to this litigation. 

[827] Since his operating room time at BCCH was cut, Dr. Nouri exclusively 

performs his surgeries on patients from the Pediatric Dental Group at Cambie 

Surgeries. At Cambie Surgeries, he uses the same nursing and anesthesiological 

team that he used at BCCH. He explained that anesthesiologists who assist him at 

Cambie Surgeries on uninsured procedures are not paid through MSP, unless the 

surgery is of a length or duration which deems it a benefit under MSP. Before his 

operating room time at BCCH was cut, he would split his time between Cambie 

Surgeries and BCCH. 

(vi) Family (or general) medicine: Drs. Weckworth, Hansen, Samaroo, 
Reddoch, McCracken, Hendry 

[828] The trial included six family physicians as witnesses. The evidence is that the 

term “family physician” or “family doctor” is currently preferred to “general physician.” 

[829] Two of the patient plaintiffs’ family physicians were called: Dr. Mary 

Weckworth, who treated Ms. Corrado, and Dr. Steve Hansen, who treated 

Ms. Martens. The plaintiffs also called two family physicians, Dr. Leslie Samaroo and 

Dr. Allan Reddoch, to testify about their experiences practising with WorkSafeBC. 

The defendant called Dr. Rita McCracken and Dr. Khati Hendry. The latter’s 

evidence relating to her practice in the United States was tendered via affidavit. 

[830] Both Dr. Samaroo and Dr. Reddoch were consultants with the Workers’ 

Compensation Board (“WCB”; now WorkSafeBC). Dr. Samaroo, who was retired at 

the time of his testimony, worked as a sessional medical advisor with the WCB from 

1987 until approximately 2007. As of the date of his testimony, Dr. Reddoch was still 

in practice and working as a chief medical consultant for the Yukon Workers’ 

Compensation Board, a position he had held since 1977. 

[831] I will briefly summarize Drs. Samaroo and Reddoch’s testimony. Dr. Samaroo 

testified that, in 1997, the WCB established the Visiting Specialist Clinic to provide 
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expedited access to medical treatment for their patients. The clinic recruited surgical 

specialists to provide consultations, diagnostics and surgical services to WCB 

patients. Specialists participating in the clinic were paid an amount above MSP rates 

for consultations and surgical services, provided they were performed within an 

expedited timeline. Because of the clinic, Dr. Samaroo testified that WCB patients 

could access medical treatment faster than other public patients. 

[832] Dr. Reddoch also testified with respect to the operations of a similar clinic in 

the Yukon, which recruited specialists based in British Columbia. To the extent it is 

relevant, I will discuss Drs. Samaroo and Reddoch’s testimony in greater detail when 

assessing the plaintiffs’ claim under s. 15 of the Charter. In general, the experiences 

in the Yukon with the use of specialists are of very limited import in this trial. 

[833] Drs. Weckworth and Hansen’s testimony primarily concerned the treatment 

they provided to Ms. Corrado and Ms. Martens, respectively. The doctors’ evidence 

on the patient plaintiffs is summarized above. Dr. Weckworth, who practises in 

Vancouver, also testified to her approach when referring patients to surgical 

specialists. In making a referral, she considers the surgeon’s reputation, expertise 

and wait time for a consultation. To expedite access, she tries to refer patients to 

surgeons with shorter wait times for consultation, although a surgeon’s wait time is 

not her primary consideration in making a referral. She explained that physicians use 

a “complication rate” when discussing the work of specialists; a good complication 

rate would describe a surgeon with few complications although this is not in any way 

an empirical assessment. 

[834] Dr. Weckworth does not consult the province’s surgical wait time website 

when making a referral. She cited her lack of familiarity with many of the surgeons 

listed on the site, including their complication rate (which is not stated on the site) 

and their area of expertise. On cross-examination, she conceded that it was possible 

to search for a surgeon’s subspecialty on the site. 

[835] Before making a referral, she does not contact a surgeon’s office and ask for 

their surgical wait times. She also rarely contacts a surgeon to request an earlier 
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surgical date for her patients, as she believes it is the surgeon’s responsibility to 

determine the surgical date. However, she will contact a surgeon if her patient’s 

condition changes or deteriorates in a manner that leads her to believe the patient 

requires an earlier surgical date. 

[836] Dr. Rita McCracken, a family physician based in Vancouver, also spoke about 

her referral practices. Generally, when making a referral, she consults a web-based 

service called Pathways that provides family physicians information on a specialist’s 

wait times. She has also consulted another electronic service, Encase, to ask 

specialists about a patient’s course of treatment, although she has used the service 

only twice. Another tool, RACE, also offers access to specialists for family doctors 

for advice on triaging patients and next steps for treatment. 

[837] Dr. McCracken discussed several examples where she contacted a specialist 

to expedite her patient’s access to treatment. In one case, she contacted a surgeon 

after her patient was provided a consultation date several months away, a date she 

believed was too far away given her patient’s condition. Dr. McCracken persuaded 

the surgeon to offer her patient a cancellation if one arose, and as a result, her 

patient was seen within three weeks. Dr. McCracken properly described her role as 

a manager of her patient’s care, which involved ensuring messages for surgical 

specialists “that need to get heard in a timely manner are heard.” 

[838] Dr. Khati Hendry is a family physician based in Summerland, British 

Columbia. Her affidavit addressed her experiences practising as a family physician 

in the United States and British Columbia. She attested that billing in British 

Columbia was easier, her malpractice insurance was lower, and, generally, her 

patients worried less about the cost of their healthcare. Dr. Hendry’s evidence is 

interesting but not material to the central issues in this litigation. 

(vii) Ophthalmology: Drs. Wade, Parkinson 

[839] Two ophthalmologists testified on behalf of the plaintiffs: Dr. Kevin Wade and 

Dr. Kevin Parkinson. 
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[840] Dr. Wade maintains an office at his clinic in Vancouver and has surgical 

privileges at Cambie Surgeries and at the Eye Care Centre at Vancouver General 

Hospital. Dr. Parkinson ceased offering surgical services in 2015, but he previously 

operated at Ridge Wood Hospital and the Coquitlam Cataract Surgery. He was also 

Peggy Eburne’s treating physician. His testimony concerning Ms. Eburne is 

discussed above. 

[841] As ophthalmologists, their practice concerns the medical and surgical 

treatment of ocular diseases. At trial, their testimony focused on the treatment of one 

condition in particular: cataracts, which are a clouding of the eye lens related to 

aging and ultraviolet light exposure. The only treatment for cataracts is surgery. 

[842] The doctors testified that their patients who require cataract surgery have 

reduced vision. This impairment may cause increased risk of falls and lead their 

patients to be depressed, socially isolated, and unable to work or drive a vehicle. 

Dr. Parkinson also explained that he sometimes observes a decline in a patient’s 

vision between the patient’s consultation and surgery. 

[843] Both surgeons testified to their wait times for cataract surgery. Dr. Wade 

stated that his patients with progressive cataracts and deteriorating vision will wait 

two to three months on average for a consultation. His surgical wait times fluctuated 

from year to year. As of 2016, his patients’ surgical date was on average five months 

after the decision date, down from a peak of 14 months. During cross-examination, 

he agreed that his wait times had dropped significantly in 2015 and 2016. 

[844] In most cases, Dr. Wade’s patients required surgery on both eyes and these 

would be performed separately to prevent blinding both of the patient’s eyes if a 

complication arose. Since the second eye surgery is scheduled after the first, he 

stated the average wait time for the second surgery is usually the same as the first. 

However, during cross-examination, Dr. Wade was presented with SPR data 

indicating that his own wait times for the second eye were considerably lower than 

for the first eye, with the median time being eight weeks for the second eye. 

Dr. Wade conceded this was the case. 
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[845] Between 2015 and 2016, Dr. Wade testified that approximately 60% of his 

non-urgent cataract patients were operated on within the wait time target they were 

coded for, which is generally 16 weeks. Health authority data corroborated 

Dr. Wade’s testimony on that point. Dr. Parkinson’s evidence was that most of his 

patients waited beyond the maximum acceptable wait times associated with their 

priority codes. 

[846] Drs. Wade and Parkinson testified to their wait list management practices. 

They stated that they triaged their patients as much as possible; however, the 

majority of their patients suffered similar symptoms and life impacts, so they ended 

up with the same priority codes. Thus, there was usually no principled basis to move 

them up or down on the wait list. 

[847] To reduce surgical wait times, Dr. Wade pushed his office to submit his 

patients’ booking package within two weeks. This requires ensuring that a patient’s 

blood work and any testing, like an electrocardiogram, was completed promptly. 

Dr. Wade noted that on occasion, the booking package would be returned to his 

office as incomplete (usually due to a missing medical test), which adds time to the 

wait times of patients. On cross-examination, he agreed, however, that he ultimately 

controlled when patients had their surgery. Thus, the fact that a booking package is 

returned as incomplete does not necessarily mean the patient will have a later 

surgical date. 

[848] Dr. Parkinson took longer to submit his booking package, since he stated the 

package would be stale-dated and returned if it was submitted one year in advance 

of surgery. To avoid this, he withheld the booking package until his operating room 

dates were confirmed, usually six weeks in advance. He agreed that this practice 

made it difficult for the health authority to collect accurate data on wait times. 

[849] Dr. Wade also testified to using his cancellation list to prioritize patients with 

relatively more severe symptoms, while Dr. Parkinson used it primarily for patients 

willing to have surgery on short notice. Dr. Parkinson also stated that he does not 

refer patients to specialists with shorter wait lists, saying that it is the referring 
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physician’s decision as to who a patient sees. I think implicit in the evidence of both 

physicians is that urgent and emergent cases would be given priority in any case. 

[850] The surgeons also testified to their practice at private surgical centres. 

Dr. Wade joined Cambie Surgeries in 2014. He operates at Cambie Surgeries one 

day per month. During his consultations, he offers cataract patients the option to 

have surgery at Cambie Surgeries or at Vancouver General Hospital. He offers 

cataract patients the option of performing the procedure using a femtosecond laser 

at Cambie Surgeries. He said this procedure yields better results and is not currently 

available at Vancouver General Hospital. In 2015, he performed 1,131 cataract 

surgeries, with 208 performed at Cambie Surgeries. Of the 208, half were regular 

cataract surgeries, and half were with a femtosecond laser. 

[851] Dr. Wade stated that, at present, his wait list is longer for private surgeries at 

Cambie Surgeries than it is in the public system. He stated that since working at 

Cambie Surgeries, his wait list has dropped 20%, since that is approximately the 

percentage of patients he sees who opt to have their surgeries at Cambie Surgeries. 

[852] Dr. Wade bills MSP for the surgical services associated with cataract 

operations performed on non-exempt MSP beneficiaries at Cambie Surgeries. If the 

operation is performed with a femtosecond laser, he also bills the patient directly for 

the cost of using the laser. His patients will also pay a $950 facility fee to Cambie 

Surgeries. He stated that he receives no funds from Cambie Surgeries in connection 

with the operations he performs. At the time of his testimony, he was not aware that 

Cambie Surgeries had instituted a policy that its surgeons cease billing MSP for 

procedures performed there. If a patient suffers complications from an operation at 

Cambie Surgeries, he bills the follow-up care to MSP. Dr. Wade testified about two 

examples of complications arising from an operation at Cambie Surgeries that were 

subsequently treated in the public system. 

[853] Dr. Wade also testified that due to a shortage of nursing staff at Vancouver 

General Hospital, cataract surgery was being contracted out to Ambulatory Surgical 
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Centre, a private surgical clinic. Dr. Masri corroborated Dr. Wade’s evidence 

regarding a nursing shortage at Vancouver General Hospital. 

[854] Dr. Parkinson also offers the option of surgery at Coquitlam Surgery Centre to 

his patients. He stated that he has a notice on his office walls advertising the option 

and also brings it up if patients express concern about their wait times. He does not 

offer the option of referring the patient to another colleague with a shorter wait list in 

the public system. 

[855] In his affidavit, Dr. Parkinson stated that he told his patients his average wait 

time was between 10-18 months. In the affidavit, he also stated that Peggy Eburne 

received her surgery in nine months, which was shorter than most. However, on 

cross-examination, it was put to Dr. Parkinson that his SPR data from 2013 for 

patients with Ms. Eburne’s priority code indicated 50th percentile was eight months 

and nine months in 2012, when he met with Ms. Eburne for a consult. He did 

concede, however, that patients were more likely to opt for private surgery the longer 

they expected to wait for treatment in the public system. As will be seen, the expert 

evidence is that the primary reason people choose to purchase duplicative private 

healthcare insurance or pay privately for medical care is to get more timely access to 

treatment. 

(viii) General Surgery: Dr. Lauzon 

[856] Dr. Jean Lauzon is a general surgeon and one of Ms. Marten’s treating 

physicians. Dr. Lauzon operates primarily at Peace Arch Hospital and Cambie 

Surgeries. He also has privileges at Delta Hospital. 

[857] As a general surgeon, he performs abdominal surgeries (usually involving the 

intestines, gallbladder or appendix) and surgeries for colon or breast cancer. He also 

performs endoscopic diagnostic procedures, like colonoscopies. Dr. Lauzon’s 

evidence regarding his treatment of Mandy Martens is discussed above. 

[858] Dr. Lauzon generally has one operating room day per week at Peace Arch 

Hospital, except during holidays or when his operating room time is reallocated to 
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surgeons with relatively longer wait lists. He operates at Cambie Surgeries and/or 

sees referrals at the SRC once per month, on days that he would otherwise take off. 

He also infrequently receives extra or unused operating room time at Delta Hospital 

and three other hospitals. In 2013 and 2014, Dr. Lauzon lost additional operating 

room time when Peace Arch Hospital reduced operating time for all its surgeons 

after the Ministry of Health determined the hospital had exceeded the number of 

surgeries it was funded for in the 2013/2014 fiscal year. 

[859] Dr. Lauzon testified that his operating room time at Peace Arch Hospital and 

Delta Hospital is occasionally reallocated to orthopedic surgeons at those hospitals, 

since they tend to have the longest waiting lists. He stated that three operating room 

days per year are reallocated to orthopedic surgeons at Peace Arch Hospital. 

Dr. Lauzon stated his wait list for a consultation was approximately one to two weeks 

for urgent patients, and six to eight weeks for non-urgent patients. He stated he will 

treat a patient as urgent if the referring doctor indicates so on the referral. 

[860] Dr. Lauzon testified that his surgical wait times for non-urgent patients is four 

to six months from the decision date for surgery. He stated that he is not meeting his 

Wait One and Wait Two benchmarks for the majority of his non-urgent patients. 

However, Dr. Lauzon stated that in his experience, urgent patients, such as those 

with cancer, were accommodated in an appropriate time frame. 

[861] Dr. Lauzon also testified to wait times for the colonoscopies he performs. He 

stated that since the province introduced enhanced screening for colon cancer 

across at-risk age groups, demand for the procedure in his practice has increased 

significantly. He stated this increase in demand has increased his wait list for routine 

colonoscopies to approximately one year, up from approximately three weeks when 

he started practising. 

[862] He stated that patients showing multiple signs of colon cancer are able to 

access colonoscopies within two weeks. Accommodating patients who require a 

colonoscopy urgently necessitates bumping less urgent patients. For patients who 

have received a positive test result in the province’s screening program, his wait 
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time is 12 to 16 weeks, which is outside the eight-week target for these patients. He 

also noted that two appointments in the days that he administers colonoscopies are 

reserved for participants in the province’s screening program. These spots cannot 

be used for urgent patients. 

[863] Dr. Lauzon testified to his practice with surgical booking packages. He 

explained that there is generally a gap between when the booking package is 

submitted and the decision date. He said that the Fraser Health Authority’s policy is 

to submit the booking package within one week, but his office is not always able to 

do this for administrative reasons. He said he thinks it does not matter if they do not, 

since it does not affect the surgical date. This is not an accurate description of how 

the system works. Dr. Lauzon’s practice is contrary to Ministry of Health policy which 

requests that physicians submit booking packages within two weeks. The Ministry 

presently tracks Wait Two from when the booking package is received and so delays 

in submitting the booking package make it difficult to assess a surgeon’s wait times. 

Partly due to these delays, some surgeons maintain that Wait Two ought to be 

tracked from the decision date, which the Ministry began more recently to track. 

[864] Dr. Lauzon agreed that the booking package should not be sent until patients 

are ready, willing and able, which might include addressing a patient’s co-morbidities 

that complicate surgery. He testified that most patients are ready, willing and able 

when the decision to have surgery is made, so that it is not a common reason for a 

delay in sending the booking package. He disputed, however, that he should submit 

the booking package when patients are ready, willing and able, since the patient will 

wait anyway. 

[865] As a result of his practices with booking packages, he does not track his wait 

times from the date the booking package was submitted, preferring to measure his 

patients’ waits from the decision date. Another reason Wait Two, as tracked from the 

booking package received date, is sometimes unreliable, he believes, is that it resets 

when a patient is rescheduled from one hospital to another. This occurs when, for 

instance, he reschedules a patient from Peace Arch Hospital to Delta Hospital. 
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[866] Despite the length of his wait list, Dr. Lauzon agreed that the Ministry of 

Health has been successful in reducing the wait times that he observes in his 

practice. For instance, he agreed that the lump sum funding from the Fraser Health 

Authority in 2014/2015 to reduce the wait list for “long waiters” (patients waiting 

longer than 52 weeks) had made a “big impact.” 

[867] He does not consider referring patients to other general surgeons as a way to 

manage his wait lists, since he believes other surgeons have lists as long as his 

own. 

[868] Dr. Lauzon testified about his practice at Cambie Surgeries. He offers 

diagnostic and surgical services to WorkSafeBC patients, and diagnostic procedures 

like colonoscopies to non-exempt British Columbia residents. He said that he billed 

MSP for surgical procedures performed at Cambie Surgeries before 2014. He now 

receives compensation from Cambie Surgeries for those procedures directly after 

the clinic instructed him to cease billing MSP. He is not sure how Cambie Surgeries 

calculates his compensation. 

[869] Dr. Lauzon testified that his surgeries at Cambie Surgeries do not worsen his 

wait times in the public system. He says that he operates at Cambie Surgeries once 

per month, on days that he would otherwise take off. His patients at Cambie 

Surgeries are referred through WorkSafeBC or seek him out on their own initiative. 

He operates on his WorkSafeBC patients at Cambie Surgeries, preferring to refer 

them there to avoid lengthening his wait list in the public system. He does not refer 

non-exempt MSP beneficiaries to Cambie Surgeries, nor does he offer the option of 

surgery at Cambie Surgeries. He will, however, see non-exempt MSP beneficiaries 

who have been referred from the SRC. 

[870] Dr. Lauzon also testified regarding the effect of waiting on his patients. Most 

of the evidence Dr. Lauzon gave on this point was opinion evidence and the plaintiffs 

did not seek to have him certified as an expert in court. His opinion evidence is 

therefore inadmissible. He did testify appropriately that he observed that his patients 

waiting for surgery are anxious. 
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(ix) Plastic Surgery: Drs. Van Laeken, Peterson 

[871] Two plastic surgeons testified on behalf of the plaintiffs: Dr. Nancy Van 

Laeken and Dr. Brian Peterson. Dr. Peterson’s testimony was of marginal relevance 

to the main issues in this litigation, since he rarely performs surgeries insured under 

MSP. I will focus on Dr. Van Laeken’s testimony here. 

[872] Dr. Nancy Van Laeken has privileges at several hospitals including Mount 

Saint Joseph, St. Paul’s Hospital, and Vancouver General Hospital. Dr. Van Laeken 

also has privileges at three private surgical centres, including Cambie Surgeries. 

Dr. Van Laeken’s practice primarily involves breast reconstruction surgeries for 

breast cancer patients, and to a lesser extent facial reanimation and microsurgery. In 

addition to her surgical practice, Dr. Van Laeken has had administrative roles. She 

was the surgeon for Barbara Collin, as discussed above. 

[873] Dr. Van Laeken testified that her surgical group often misses wait time targets 

for patients, especially for non-urgent or non-emergent procedures. For instance, 

she explained that wait time targets for non-urgent reconstructive procedures are 

between three to six months. However, for some breast reconstruction procedures, 

she estimated that her patients may wait six to 18 months. 

[874] She agreed that delay is occasionally necessary to address a patient’s 

particular medical condition. For example, she noted that if her patients are receiving 

radiation or chemotherapy to treat breast cancer, reconstruction cannot proceed until 

the cancer treatment is completed, which may take 12 to 18 months. But, in other 

cases, she said the delay arose because she had to prioritize patients with more 

urgent conditions, or because she did not receive the extra operating room time that 

she counted on. 

[875] In cross-examination, the defendant challenged Dr. Van Laeken’s estimates 

of her wait times using SPR data on her Wait Two times which demonstrated shorter 

wait times than she testified about. 
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[876] In general, Dr. Van Laeken questioned the accuracy of the SPR data. She 

noted several reasons it might be inaccurate: Wait Two resets when a patient is 

transferred from one hospital to another, transcription errors arise when the booking 

form data is entered and her office occasionally withholds the booking package until 

her operating room time is confirmed (usually several weeks in advance). In any 

event, Dr. Van Laeken confirmed that some numbers in the SPR data aligned with 

her estimates of long wait times for non-urgent procedures. 

[877] Dr. Van Laeken testified about her observations of the harm that her patients 

experience while waiting for breast reconstruction. She noted that her patients are 

anxious, distraught and feel incomplete. They may also experience considerable 

pain. For one type of breast reconstruction procedure, a tissue expander is inserted 

to create room for a permanent implant. The expander puts significant pressure on 

the ribcage, creating pain and discomfort that can interfere with sleep. She noted 

that while the expander needs to be in place for several weeks in order to make 

room for the implant, patients are anxious to have it removed as soon as possible. 

However, she sometimes has to postpone removing a tissue expander if her 

operating room time is needed for more urgent medical procedures. 

[878] Dr. Van Laeken also addressed some of the ways she manages her wait lists. 

She offers to refer patients seeking breast reconstruction to surgeons with shorter 

waiting lists. She also will not add patients to her waiting lists if she believes their 

surgical date will be over one year out. As well, she explained that one method of 

breast reconstruction can be performed on the same day as a patient’s mastectomy. 

Where possible, Dr. Van Laeken uses this procedure so that patients do not need to 

wait for another surgical date to begin reconstruction. 

[879] Dr. Van Laeken spoke to her practice at Cambie Surgeries. She stated that 

she performs uninsured, patient paid cosmetic surgeries at the clinic, unless the 

patient also wants an insured operation in addition to a cosmetic procedure. Her 

patients sometimes refer themselves to Cambie Surgeries. She has never turned 

down operating room time in the public system. Her post-operative consultations 
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with her Cambie Surgeries’ patients are not billed to MSP. However, if a 

complication arises at Cambie Surgeries and needs to be treated at a public 

hospital, the treatment for the complication will be billed to MSP. She said 

complications arise once or twice per year. Under an outsourcing contract, Dr. Van 

Laeken also performs MSP-funded surgeries at two private surgical clinics: False 

Creek Surgical Centre and the Ambulatory Surgical Centre. 

[880] Dr. Brian Peterson was the second plastic surgeon to testify on the plaintiffs’ 

behalf. He founded the Okanagan Health Surgical Centre (“OHSC”) in 2004. He is 

OHSC’s president and principal shareholder. 

[881] Dr. Peterson first opened a private surgical clinic in 1996 after he could no 

longer perform cosmetic surgeries at Kelowna General Hospital. OHSC evolved 

from this first clinic, which was initially used solely for cosmetic surgeries. 

[882] Dr. Peterson performs cosmetic surgeries and WorkSafeBC funded 

operations at OHSC. He testified that, at present, approximately 70% of his 

surgeries are cosmetic procedures, which are not covered by MSP, and another 

30% are procedures paid through WorkSafeBC. Dr. Peterson no longer performs 

insured surgeries funded by MSP, whether at OHSC or at Kelowna General 

Hospital. As well, he gave up his scheduled operating room time at Kelowna General 

Hospital around 2006 to attract a new surgeon to OHSC. The surgeon-required 

operating room time at Kelowna General Hospital is a condition of joining OHSC as 

required by the College of Physicians and Surgeons of British Columbia. 

[883] Dr. Peterson’s testimony also concerned OHSC’s business model. He 

explained the surgical clinic currently focuses on cosmetic surgeries and 

WorkSafeBC patients. However, since 2007, the clinic has also performed medically 

necessary surgeries for MSP beneficiaries. He stated these surgeries were a very 

small portion of OHSC’s work. In 2017, the clinic performed 23 private pay surgeries, 

47 in 2015 and 50 in 2016. Until 2014, the Interior Health Authority also contracted 

OHSC to perform operations on MSP beneficiaries. 
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(x) Sinus Surgery: Dr. Javer 

[884] Dr. Amin Javer is a sinus surgeon with privileges at St. Paul’s Hospital, Mount 

St. Joseph Hospital and at False Creek Surgical Centre (“False Creek”) in 

Vancouver. He specializes in endoscopic sinus surgery, an operation that is used for 

treating patients with complex sinus problems. He was also the treating physician to 

two patient plaintiffs, Mariël Schooff and Michelle Graham. His evidence concerning 

the care he provided Ms. Schooff and Ms. Graham is discussed above. 

[885] Dr. Javer’s services are in high demand. In 2000, when he began his surgical 

practice at St. Paul’s Hospital, he was the sole surgeon in Vancouver offering 

endoscopic sinus surgery. At that time, he was allocated one day of operating room 

time per month at St. Paul’s Hospital. By 2001, due to demand for his services, his 

wait list ballooned to 2,000 patients. 

[886] In the mid-2000s, the wait time for his surgical wait list was several years. 

Around this time, at his request and in an effort to reduce his wait times, Dr. Javer’s 

operating room time at St. Paul’s Hospital increased to one operating room day per 

week. Since then, Dr. Javer has periodically received additional time at St. Paul’s 

Hospital and other Vancouver hospitals. In 2008 and 2013, he received another 

operating room day per week at St. Paul’s Hospital. And, beginning in April 2018, 

Dr. Javer was also allocated one operating room day per month at Mount St. Joseph 

Hospital, although at the time of the trial this had dropped to one day per month. 

[887] The Vancouver Health Authority has also entered into an outsourcing contract 

to permit Dr. Javer to carry out operations on his public patients at False Creek 

Surgical Centre, a private facility. While his operating room time varies, he explained 

that generally two days per week are dedicated to operations on public patients, 

whether at St. Paul’s Hospital, False Creek or Mount St. Joseph Hospital. To 

manage his wait list, the Vancouver Health Authority restricted Dr. Javer from 

accepting patients who were not tertiary referrals (i.e., referrals from other 

specialists) or who were not suffering life threatening sinus conditions. 
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[888] Dr. Javer testified that his ability to triage his patients is hampered since he 

says their conditions are generally very similar and so there is little basis to 

differentiate them. He noted that patients typically have the following symptoms: 

difficulty breathing, severe headaches, chronic pain, asthma, nasal discharge, and 

fatigue. It is also common for patients to present disabling pain when he meets them 

for a consultation. 

[889] Dr. Javer testified that his wait times have declined since their peak in the 

mid-2000s. Despite the decline in his wait times, Dr. Javer testified that he is still not 

meeting the surgical wait time targets for his non-urgent patients, or patients coded 

as priority codes 3 to 5. Most of these patients are those whose condition is not 

life-threatening and not the result of a tumour or cystic fibrosis. He codes most of his 

non-urgent patients with a maximum acceptable wait time of three months. 

[890] Dr. Javer’s testimony on the extent of his wait times was, at times, 

inconsistent with the wait times recorded in his SPR data. Nevertheless, his 

testimony and the SPR data show a decrease in his waits. In 2013 and 2014, he 

testified his surgical wait time was three and one-half years as measured from the 

decision date. He conceded his SPR data indicated that the 50th percentile wait was 

107.6 weeks in 2013 (or 2.2 years) and 87.9 weeks in 2014 (or 1.8 years). 

[891] In February 2018, when he affirmed his affidavit for this proceeding, he stated 

his surgical wait times were two or two and one-half years. However, the SPR data 

showed that his 50th percentile from the decision date was 35 weeks in 2016 and 

37.9 weeks in 2017. The 90th percentile wait time from the decision in 2016 was 

83 weeks and 70.5 weeks in 2017. When cross-examined on the discrepancy 

between the estimates in his affidavit and his SPR data, Dr. Javer conceded that the 

estimate of two or two and one-half years was “wildly inaccurate” for half his 

patients. 

[892] At present, Dr. Javer’s waiting list is longer than the waiting lists of both of the 

other two endoscopic surgeons who are similarly qualified to perform endoscopic 
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surgeries in Vancouver. Dr. Javer explained that this was the result of patients 

specifically requesting his services. 

[893] Dr. Javer joined False Creek in 2000 to increase his operating time. In 

exchange for purchasing endoscopic surgery equipment, False Creek asked 

Dr. Javer to purchase 4% of False Creek’s shares which he did. 

[894] He presently spends two operating room days at False Creek every week, 

spending 50% of this time operating on his MSP patients under an outsourcing 

contract with Vancouver Coastal Health Authority. The remaining 50% of his time is 

spent on surgeries for private pay patients. Dr. Javer also stated that 60% to 70% of 

his surgical patients require long term care and he will bill MSP for providing this 

care, even if their initial surgery was paid for privately at False Creek. 

[895] Dr. Javer offers his public patients the option of receiving their surgery faster 

at False Creek Surgical Centre. He states that he provides this option alongside a 

menu of other public and private options, including operations with other sinus 

surgeons in the public system. Approximately half of MSP beneficiaries referred to 

him opt for privately paid surgery at False Creek. As well, approximately 

10 non-exempt MSP beneficiaries refer themselves to False Creek. 

[896] In self-referring patients to False Creek, Dr. Javer stated that he does not 

expressly disclose his shareholdings there, as required by the College of Physicians 

and Surgeons of British Columbia. However, he noted that patients disclose this 

themselves when they refer to False Creek as “your clinic.” He also conceded that 

he relied on the inflated figures for his wait times when discussing the option of a 

referral to False Creek, although he did note that he framed this figure as the upper 

limit of his surgical wait times. At trial, he also conceded that the letters he returns to 

physicians following a referral incorrectly states his surgical wait time is 3.5 years. 

[897] When he first started at False Creek, he only billed MSP for surgical services. 

After the Ministry of Health requested that Dr. Javer return the fees Mariël Schooff 

paid, he ceased billing MSP and began to charge patients the cost of the surgical 
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service directly. At present, he charges patients directly within the recommended 

rate for private surgeries set by Doctors of BC. Sinus surgery at False Creek costs 

approximately $6,000. In general, his surgical rate at False Creek is at least double 

the MSP rate. 

[898] However, some of his practice at False Creek is paid through MSP. 

Specifically, to reduce his wait list, he has an outsourcing contract with the 

Vancouver Coastal Health Authority to operate on some of his public patients at 

False Creek. This is limited to public patients who have waited one year, suffer 

relatively less serious sinus conditions and who are also not obese. 

(xi) Anesthesiology: Drs. Godley, Honeywood, Orfaly 

[899] Three anesthesiologists gave evidence in this proceeding: Dr. Mark Godley, 

Dr. Kallie Honeywood and Dr. Roland Orfaly. The intervenor BCAS tendered the 

evidence of Dr. Honeywood and Dr. Orfaly through affidavits, while the plaintiffs 

tendered Dr. Godley’s affidavit. Dr. Orfaly was cross-examined on his affidavit. 

[900] Dr. Orfaly is the CEO of BCAS. He also has medical staff privileges at Royal 

Columbian Hospital and Eagle Ridge Hospital. His affidavit includes documents 

relating to the shortage of anesthesiologists in British Columbia. The defendant does 

not contest there is a shortage of anesthesiologists in the province, so I will only 

briefly summarize Dr. Orfaly’s evidence on this issue. 

[901] Dr. Orfaly explained anesthesiologists are involved in the medical care of 

virtually every patient undergoing surgery, in every surgical subspecialty, throughout 

the province. Their role begins with pre-operative assessments and medical 

preparation of patients, and extends after surgery into recovery. Anesthesiologists 

also assist with post-operative pain treatments. 

[902] Dr. Orfaly testified that the delivery of surgical services requires the 

availability of anesthesiologists. However, he explained that anesthesiologists are 

not involved in the management of surgical wait lists, except in rare instances. Most 

surgical patients, he explained, only meet with an anesthesiologist on the day of 
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their surgery, although a minority will have a pre-operative consultation a day or so 

before their surgery. The SPR data does not track the work of anesthesiologists. 

[903] Dr. Orfaly adduced evidence indicating a shortage of anesthesiologists was 

impacting the availability of operating room time throughout the province in the 

previous decade. For instance, he cited several reports from the Fraser Health 

Authority and Vancouver Coastal Health Authority that attributed cancelled operating 

room slates to a shortage of anesthesiologists. One memo from Vancouver Island 

Health Authority indicated that the shortage placed one hospital in the region into 

“diversion” for approximately three days, during which patients requiring emergency 

surgery were transferred to other hospitals. 

[904] Dr. Orfaly also tendered evidence that the Ministry of Health has expressed 

concern regarding the shortage of anesthesiologists in the province. For instance, in 

a 2015 discussion paper, the Ministry of Health stated there was an “undersupply” of 

anesthesiologists in British Columbia and cited this shortage as a reason why only 

82% of operating rooms were regularly staffed in the province. 

[905] Dr. Honeywood is a past president of BCAS. She practises at various 

hospitals around British Columbia. Her evidence was tendered through an affidavit. 

[906] Dr. Honeywood adduced evidence that British Columbia was having difficulty 

recruiting anesthesiologists compared to some other regions in Canada. For 

instance, she tendered evidence suggesting Alberta was comparatively more 

attractive to anesthesiologists than British Columbia. She adduced data from the 

Alberta Medical Association, which indicated the majority of locum positions in the 

province in 2010 were filled by British Columbia anesthesiologists. 

[907] She also adduced evidence that British Columbia was recruiting 

anesthesiologists who are not yet certified to Canadian standards, since they are 

either trained outside Canada or are waiting to pass their certification exams after 

training in Canada. Dr. Honeywood’s evidence on this point is not relevant to this 

litigation, as there is no suggestion this practice is contributing to wait times. 



Cambie Surgeries Corporation v. British Columbia (Attorney General) Page 245 

[908] Dr. Godley is the medical director of False Creek and an anesthesiologist at 

False Creek. He founded False Creek in 1997 after noticing the long wait times for 

surgeries in the public system and seeing a need for private surgical clinics. 

[909] He stated that False Creek provides a broad range of medically necessary 

and non-medically necessary procedures, including orthopedic surgery, general 

surgery, plastic surgery, as well as injectables and interventional pain procedures. 

The clinic also began to offer diagnostic services in 2012, including MRI, CT, and 

ultrasound. 

[910] He explained that False Creek has provided surgeries to non-exempt MSP 

beneficiaries since 1999. The clinic also serves WorkSafeBC patients, RCMP 

officers, federal prisoners, ICBC patients, and patients funded through third parties, 

like corporations. 

(xii) Other physicians: Drs. Adrian, Smith 

[911] Dr. Mark Adrian is a doctor of physical medicine, also known as a physiatrist, 

with privileges at Burnaby General Hospital. He sees patients for consultations 

through the spinal clinic at Vancouver General Hospital and through his clinic at 

Burnaby General Hospital. He also consults with patients at the WorkSafeBC’s 

Visiting Specialist Clinic, at Cambie Surgeries and at the SRC. He is not a surgeon. 

The primary focus of his practice involves spinal injections to treat chronic pain 

arising from several different spinal conditions. 

[912] He testified to the harm that he observes in his patients when they are 

referred to his clinic. He noted that his patients suffering from a herniated disc may 

have severe pain that limits their mobility. Patients with spinal stenosis also suffer 

from severe pain that can inhibit their ability to stand or walk. He noted that the pain 

associated with these conditions can be disabling. For herniated discs, the injections 

he administers alleviate inflammation that is the source of the pain. 

[913] Dr. Adrian performs spinal injections at Burnaby General Hospital for MSP 

patients. These are for the treatment of pain. He also performs the injections at 
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Cambie Surgeries. He sees a variety of patients at the clinic, including WorkSafeBC 

patients and those referred from third-party insurers, like ICBC. He also sees 

patients referred by the RCMP. Some of his patients at Cambie Surgeries are also 

non-exempt MSP beneficiaries. 

[914] Some of the MSP beneficiaries that he sees at Cambie Surgeries are referred 

to him through the spinal clinic at Vancouver General Hospital. For patients requiring 

spinal injections, he does not raise the option of an injection at Cambie Surgeries 

unless the patient asks about this option. In that case, he will mention that he does 

perform the spinal injections there and requests the patient contact SRC to set up an 

appointment with him there. He stated that referrals from his clinic in Burnaby or 

Vancouver General Hospital to Cambie Surgeries are very infrequent, accounting for 

only a few patients every year. 

[915] On cross-examination, Dr. Adrian acknowledged that he earns significantly 

more money through his practice at SRC and Cambie Surgeries than he does 

through MSP billings. For instance, in the fiscal year 2016/2017, he earned 

approximately $240,000 in MSP billings compared to approximately $950,000 at 

SRC, doing consultations and medicolegal work, which he said was especially 

lucrative. In the same fiscal year, he earned an additional $11,850 performing spinal 

injections at Cambie Surgeries. He noted that while his medicolegal assessments 

were particularly lucrative, spinal injections at Cambie Surgeries were charged at 

$500 an injection for third-party insured patients, while WorkSafeBC patients’ 

injections are billed at $1,100. He billed MSP approximately $400 for the same 

procedure performed at Burnaby General Hospital. 

[916] Dr. Adrian also explained how he spent his time during a typical week. He 

stated that he spends three to five half-days performing consultations in the public 

system per week. He dedicates approximately two half-days at Burnaby General 

Hospital performing injections. This amounts to eight procedures in the public 

system per week. He spends approximately three half-days at the SRC, and usually 

one-half or one full day at the Visiting Specialist Clinic for WorkSafeBC patients. He 
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explained that approximately 85% of the patients he sees are MSP patients in the 

public system, with the remaining 15% of patients in the private system, which 

includes non-exempt MSP beneficiaries, patients from WorkSafeBC, third-party 

insured patients or patients referred from the RCMP. 

[917] Dr. Derryck Smith is a psychiatrist in Vancouver and provided lay evidence 

regarding his wait list for appointments. He is also qualified as an expert witness and 

his expert evidence is discussed elsewhere in this judgment. Dr. Smith’s evidence is 

of peripheral significance to this action, since it concerns access to psychiatric 

treatment. 

[918] Dr. Smith specializes in patients with ADHD or brain injuries. Dr. Smith is 

semi-retired, working only a few days per week. However, he continues to do a 

substantial amount of medicolegal work. Psychiatric treatment is not recorded in the 

SPR data. 

[919] Dr. Smith’s evidence in his affidavit is that delayed access to psychiatric 

services results in delayed treatment. He noted that patients waiting for an 

appointment may have symptoms that result in inappropriate behaviour, loss of 

personal and work relationships, poor cognitive performance and poor attendance 

and/or performance at work. However, on cross-examination, Dr. Smith 

acknowledged that he does provide treatment to patients before appointments. For 

instance, the family physician may have prescribed medication and Dr. Smith may 

discuss with the family physician changes to the medication while the patient is 

waiting. 

[920] In his affidavits, Dr. Smith testified that patients waited approximately six 

months to see him for an appointment. In support of this evidence, Dr. Smith 

tendered referral records for two periods. First, he provided records for 10 patients 

who were referred to him between August 2017 and March 2018 who had yet to see 

him for an appointment. He also provided records for 13 patients who were referred 

to him and seen within a six-month period between August 2017 and March 2018. 
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[921] On cross-examination, Dr. Smith acknowledged that of the 10 patients who 

had yet to see him for an appointment at the time of his affidavit, only three had 

waited longer than six months for an appointment. One of these patients was 

already on medication and was seeking advice on changing her medication to a less 

expensive variety, while a second had previously seen a psychiatrist. Of the patients 

who had seen him, the majority had seen Dr. Smith within a period of three months 

or less. 

[922] Dr. Smith also explained on cross-examination why some of the patients in 

the second category were seen within or under three months. Some of the rationales 

were grounded in medical reasons. For instance, he said he would prioritize patients 

with brain injuries and pointed to at least one where the referral indicated as much. 

He also noted that there were sometimes non-medical reasons for his referrals being 

seen so quickly. For instance, one of the referrals during the period was from a 

family doctor who Dr. Smith explained took “good care of me” and so he saw this 

doctor’s patients sooner. 

[923] Dr. Smith’s affidavit also described barriers to accessing psychiatric services 

that were unrelated to wait lists. For instance, he stated one reason patients may not 

secure access to psychiatric services is that they are seeing physicians in walk-in 

clinics. However, they lack a relationship with the patient that would enable them to 

identify changes that are indicative of mental illness. He also added that for 

adolescents, family members often fail to notice symptoms of mental illness, which 

delays how quickly they receive psychiatric help. He agreed on cross-examination 

that these were factors that were unrelated to wait lists. 

(xiii) Summary: lay physicians’ evidence 

[924] The evidence of the lay physician witnesses is consistent on a number of 

issues. Firstly, they have a remarkable level of skill and experience which they apply 

to the considerable benefit of their patients. 

[925] With respect to wait times, practically all physicians agreed that physicians 

must triage their patients and prioritize access to medical services based on their 
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patients’ needs and that this would be true in both the public and private systems. 

Likewise, all physicians agreed that there are many reasons for wait times, including 

patients’ preferences as well as physicians’ decisions and referral practices. 

[926] There is nonetheless resistance on the part of some surgeons to accept the 

Ministry of Health’s SPR data about wait times and a few surgeons even maintain 

their anecdotal experience of wait times over the detailed SPR data. The use of the 

SPR data by the Ministry of Health is not an intrusion by government into the 

independence of the medical profession but a rational (even if imperfect) way to 

understand a serious problem that is affecting the health of patients. 

[927] There is evidence that short delays for patients are the result of administrative 

delays in the offices of some surgeons from the date a decision is made with the 

patient to proceed to surgery to filing the booking form with the hospital. This 

confirms that physicians have an important role in reducing wait times. 

[928] There appears to be something of a culture of surgeons asserting long wait 

times that get the attention of patients but the times are, in a number of cases, not 

supported by the empirical data. When confronted with the SPR data many of the 

physicians conceded that their wait times were in fact much shorter than they had 

estimated. Nor does it assist surgeons for them to insist on the use of the decision 

date for surgery (over the date of receipt by the hospital of the booking form) since 

that position actually increases the wait times. 

[929] Other problems with the lay evidence of physicians include that some of it is 

inadmissible as opinion evidence because it was not given by doctors who were 

qualified as experts under the Rules and therefore their medical opinion evidence is 

inadmissible. 

[930] However, looking beyond those issues, and applying some caution to the lay 

evidence of the physicians in this trial, there is consensus that the public system 

cannot offer all patients surgical services within the wait time benchmarks assigned 

to their condition by their treating physicians. As will be seen this is consistent with 
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the generalized data presented and explained by the expert evidence. Further, the 

surgeons who gave evidence testified that they observe consequences from waiting 

such as worsening of symptoms, prolonging of pain, as well as increased anxiety 

and distress the longer their patients wait. Encouragingly, many physicians testified 

that surgical wait times have improved in their practice in recent years, and that the 

province has introduced initiatives that successfully reduced wait times. 

[931] There appears to be a small number of surgeons who continue to provide 

medically necessary services to MSP beneficiaries contrary to the MPA. For some 

surgeons, self-referrals are the primary mechanism for this practice. Dr. Hollinshead, 

a former president of the Alberta Medical Association, appearing as an expert for the 

plaintiffs, described this as a conflict of interest. Other physicians agreed and one 

(Dr. Sahjpaul) is simply not comfortable with the practice. This situation is described 

below as an ethical concern. There are other concerns such as the non-disclosure of 

a financial interest in the private operations used by the surgeon and the way 

compensation to surgeons in private clinics is documented, as demonstrated by 

Dr. Day’s evidence. 

G. ADMINISTRATIVE WITNESSES 

[932] With the above discussion of the evidence of patients and physicians in mind, 

I turn to the evidence about wait times and the operation and enforcement of the 

MPA. 

[933] This section discusses the evidence of 22 lay witnesses. Fifteen of the 

witnesses were employed either by the provincial Ministry of Health or one of the 

provincial health authorities at the time of trial. Two of the witnesses are healthcare 

administrators. Two of the witnesses are employees of Health Canada. The last 

three witnesses do not fall into either of these two categories, but provided similar 

evidence. 

[934] I have divided this section into the following issues: 

a) The state of surgical wait times in the public healthcare system. 
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b) Efforts to reduce surgical wait times. 

c) The operation and enforcement of the impugned provisions. 

d) Differences between how MSP, WorkSafeBC and ICBC operate. 

(a) The state of surgical wait times 

[935] I set out here a description of the SPR and descriptions of Wait One and Wait 

Two. I also set out here the evidence from the defendant about prioritization codes 

which are also discussed later in this judgment as well as the development of the 

federal government’s benchmarks which preceded the provincial prioritization codes 

system. 

(i) The surgical patient registry (SPR) 

[936] Sandra Feltham and Dr. Andrew Hamilton provided evidence relating to the 

creation and functioning of the Surgical Patient Registry (“SPR”). 

[937] At the time of trial Ms. Feltham was a Director in the Health Sector 

Information Analysis and Reporting Division of the Ministry of Health, a position she 

held since October 2017. From January 2017 until October 2017, Ms. Feltham held 

the position of Acting Director in the Health Sector Information Analysis and 

Reporting Division of the Ministry of Health. During the time when Ms. Feltham was 

Acting Director, she was in charge of the surgical wait time database. Ms. Feltham 

explained that the surgical wait time database is her division’s internal copy of the 

SPR. 

[938] Ms. Feltham was called as an adverse witness by the plaintiffs during their 

case as a way to receive informed evidence about the very complicated wait time 

data collected by the Ministry of Health. 

[939] Dr. Andrew Hamilton was called as a lay witness for the defendant. He is a 

trained anesthesiologist and worked as an anesthesiologist for many years. At the 

time of trial, he held the position of Medical Director of Surgical Services for the 

Interior Health Authority (“Interior Health”). His position involves liaising with medical 
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administrators and physicians in hospitals in order to administer the surgical strategy 

within Interior Health and identify specific issues relating to surgery that need to be 

addressed. Dr. Hamilton also currently co-chairs the Provincial Surgical Executive 

Committee with Marilyn Copes. He explained that his role is to engage members of 

the Committee to plan, strategize, and communicate around improving surgical 

services in British Columbia. 

[940] Dr. Hamilton described his time on the Provincial Surgical Services Steering 

Committee (the “Steering Committee”), which preceded the Provincial Surgical 

Executive Committee. Dr. Hamilton became a member of the Steering Committee in 

2004. One of the major goals of the Steering Committee was to create and 

operationalize the SPR: a province-wide system that tracks both adult and pediatric 

patients waiting for scheduled surgery in British Columbia. In order to create the 

SPR, health authorities worked together to create a common dictionary of 

procedures to ensure uniformity in terms. The SPR was ultimately established in 

2007. The Ministry of Health began collecting data for the SPR in approximately 

2008. 

[941] Ms. Feltham explained that the SPR is managed by the Provincial Health 

Services Authority on behalf of the Ministry of Health. The data collection process 

begins with the submission of a standardized surgical booking form to a hospital’s 

booking office. The hospital booking office enters the data from the form into the 

electronic booking system. The information from the electronic booking system is 

sent to the SPR every night and the Ministry of Health receives a monthly update of 

the SPR from the Provincial Health Services Authority. 

[942] The information collected on each surgical booking form includes the date the 

specialist referral is received, the date of the first specialist consultation, the date the 

surgery is completed, the patient’s personal health number, the patient’s gender and 

age at the time of surgery. Ms. Feltham confirmed that where there are multiple 

surgeons or multiple procedures, the SPR data only records the case surgeon 
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assigned to a procedure and the primary surgical procedure. This avoids the 

possibility of counting one surgery under multiple reports. 

[943] Ms. Feltham explained that there is some data collected in the SPR that is not 

used by the Ministry of Health in calculating wait times due to either the unknown 

reliability of the data or the fact that the Ministry of Health has more reliable data 

from other sources. The excluded data includes data relating to emergency 

surgeries, colonoscopies, endoscopies, cardiac surgeries, and corneal transplants. 

[944] The SPR data collected by the Ministry of Health is used to evaluate and 

monitor surgical wait times across health authorities and hospitals, and the wait 

times of specific physicians. The data also allows the Ministry of Health to monitor 

the success of initiatives implemented in an attempt to solve identified concerns. 

Although Dr. Hamilton testified that there are challenges, he regarded the SPR as 

“the most accurate information we have about the surgery we do in British Columbia 

and the procedures that are completed.” 

(ii) Wait One and Wait Two 

[945] Using the data from the SPR, the Ministry of Health calculates the two 

measures of wait times: Wait One and Wait Two. 

[946] These two wait periods are discussed above but, in summary, Wait One is the 

time measured between when the referral sent from the referring physician is first 

received by the specialist, and the first consultation the patient has with that 

specialist. As discussed, these dates are recorded on the hospital’s standardized 

surgical booking form. The Ministry began collecting this Wait One data in 2014. The 

Ministry’s Wait One data only includes surgical patients and does not include any 

Wait One measure of patients who undergo a consultation but do not proceed to 

surgery. Dr. Hamilton confirmed that as the Wait One data only covers those 

patients who proceed to surgery, there could be as many as 80% of patients being 

omitted from that Wait One calculation for some specialities. 
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[947] Dr. Hamilton and Ms. Feltham emphasized their concerns with the quality of 

the data used to measure Wait One times. Ms. Feltham testified that due to the 

unreliability of the Wait One data, it is not used by the Ministry of Health to assess 

Wait One times; rather it is only used to monitor compliance. Neither the public nor 

family physicians have access to Wait One data to determine which surgeons have 

the longest consultation wait time. 

[948] Norm Peters was called by the plaintiffs. At the time of trial, he was the 

Executive Director of Surgery, End of Life Care and Residential Care at the 

Vancouver Island Health Authority (“VIHA”). In the same vein as Dr. Hamilton and 

Ms. Feltham, Mr. Peters testified that VIHA is not sure if the recorded Wait One data 

is accurate. Pursuant to the Ministry’s direction, VIHA’s exclusive focus when 

managing wait lists is on managing Wait Two times. 

[949] The starting point for Wait Two time is controversial. The plaintiffs say it 

should start from the date a decision is made by the surgeon and patient to have 

surgery (and the patient consents to the surgery). In contrast, the Ministry of Health 

measures Wait Two only from the time that the hospital receives the booking form 

from the surgeon. Regardless of what ought to be the start time, Wait Two ends on 

the date of surgery. 

[950] Ms. Feltham testified that the Ministry of Health’s data captures the time 

between when the surgery booking form is received by the hospital’s booking office 

and the date the surgery is completed. Again, these dates are both recorded on the 

hospital’s standardized booking form. The Ministry began collecting data in relation 

to Wait Two in 2010. 

[951] This measure of Wait Two by the Ministry differs from the measure of 

Wait Two used by other medical providers, for instance the RebalanceMD clinic 

(discussed below), which uses as the start date for Wait Two, the date the decision 

is made by the surgeon and the patient that surgery is required. Ms. Feltham stated 

that this measure of “decision date” is not known to be reliable and that is why the 

Ministry of Health uses the date the booking form is received as the beginning of 
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Wait Two. She testified that although there is a field on the standardized booking 

form that relates to the decision date, this data is not relied on and “just because 

there is data in a field doesn’t necessarily mean that we know what it represents or 

that it’s entered accurately.” 

[952] Ms. Feltham acknowledged that there is quite a difference in some cases 

between calculating wait times based on the decision date versus the receipt of the 

booking form. However, she testified that the Ministry of Health does not 

conceptually view the whole patient journey as Wait One added to Wait Two. She 

acknowledged that there could be many weeks omitted that represent the time 

between the initial specialist consultation (the end of Wait One) and the booking 

form received date (the start of Wait Two). 

[953] In general, measuring Wait Two from the decision date will produce a longer 

wait than if it is measured from the date the booking form is received by the 

hospital’s booking office. The plaintiffs contend the decision date should be used 

and the defendant relies on the date the booking form is received by the hospital. 

(iii) Prioritization codes 

[954] After the SPR was created, the Steering Committee ceased to exist and the 

Provincial Surgical Advisory Council (“PSAC”) was created in 2009. Dr. Hamilton 

was the co-chair of PSAC. One of the first tasks of PSAC, in consultation with 

surgeons across the province, was to set up a prioritization system for surgical 

patients in British Columbia. The prioritization system was implemented in 

December 2010 and was based upon standardized priority codes. Dr. Masri, a lay 

and expert witness for the plaintiffs, participated in the development of the priority 

codes for his speciality, orthopedic surgery and provided direct evidence on the 

process and reasoning behind the priority codes. 

[955] Following an assessment of each patient, surgeons select a diagnosis or 

clinical condition from a standardized list. Each diagnosis or clinical condition has 

one of five priority codes or levels assigned to it and each has a corresponding 

maximum recommended wait time from the date of diagnosis in weeks. The five 
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priority levels and corresponding maximum recommended wait times are listed 

below: 

a) Priority Level 1 has a maximum recommended Wait Two time of 2 weeks; 

b) Priority Level 2 has a maximum recommended Wait Two time of 4 weeks; 

c) Priority Level 3 has a maximum recommended Wait Two time of 6 weeks; 

d) Priority Level 4 has a maximum recommended Wait Two time of 

12 weeks; and 

e) Priority Level 5 has a maximum recommended Wait Two time of 

26 weeks. 

[956] Dr. Hamilton testified that the objective of creating this standardized system 

was to make sure the needs of more urgent patients could be met while 

simultaneously recognizing the needs of less urgent patients. Patients with the same 

priority codes were intended to typically be operated on in turn. However, 

Dr. Hamilton acknowledged it is always within the surgeon’s discretion to schedule 

the patient as the surgeon sees fit to meet the patient’s overall needs. Dr. Hamilton 

regarded the priority codes as a baseline tool intended to serve as a guide with 

respect to the urgency of the patient. 

[957] The priority codes only apply to Wait Two as they are based on the diagnosis 

of the condition by the specialist assigned at consultation. 

[958] In 2014 and 2015 the priority codes and descriptions used in the SPR were 

reviewed in order to improve the system’s functioning. As a result of that review, 

some diagnostic codes were discontinued, some were added, and some had 

changes to their descriptions or assigned priority levels. 

[959] I note that this prioritization system is based on the needs of adult patients. 

For pediatrics there is a separate priority system, using pediatric codes that were 

created as a result of the Canadian Pediatric Surgical Wait Times Project. These 
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pediatric codes are called “P-CATS” and are used to assess and rank the urgency of 

pediatric patients awaiting surgery. They were first assigned in 2008 and utilize 

Roman numerals ranging from (i) to (vi). Instead of 26 weeks, the maximum 

standardized P-CATS code is up to one year. 

[960] In measuring compliance with the priority codes and P-CATS codes, the 

Ministry of Health examines the 50th and 90th percentile of procedures completed. 

The 50th percentile measures the same thing as the median: one-half of the cases 

completed at that time or less and one-half of the cases are completed at that time 

or more. The 90th percentile means that 90% of cases are completed in that time or 

less and 10% of cases are completed in that time or more. The 50th or 90th 

percentile can be compared to the recommended wait time dictated by the 

applicable priority code or P-CATS code. 

[961] There are also federal wait time targets but I conclude below that they were 

intended primarily for administrative purposes and they have limited use in 

assessing whether a patient’s wait is clinically significant. My conclusion below is 

that the provincial priority codes were developed with medical input and intended to 

serve as clinical diagnostic tools and therefore a reliable indication of when a wait 

time may be clinically significant. 

(b) Factors that contribute to the surgical wait times 

[962] The following section examines the evidence about the factors that were 

presented by all parties to explain the length of wait times. 

(i) Lack of operating room availability and post-surgical beds 

[963] Dr. Patrick McGeer testified as a witness for the plaintiffs. Prior to trial he was 

a physician, researcher, member of the provincial Legislature, and was involved in 

founding the University of British Columbia Hospital (“UBC Hospital”). Dr. McGeer 

testified that prior to the late 1980s, he observed that there were no wait times for 

surgeries at the UBC Hospital. However, in the late 1980s, he noticed a reduced 

availability of operating rooms that coincided with the beginning of surgical wait 
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times. For instance, in the late 1980s when wait times commenced, he observed the 

UBC Hospital had closed down one of its operating rooms, operating rooms were 

not open on weekends, and operating rooms were closed at 4:00 p.m. 

[964] Lack of operating room availability is a factor that continues to have an effect 

on wait times. For instance, Stefan Fletcher, CEO of RebalanceMD Musculoskeletal 

Care Ltd. in Victoria, British Columbia (“RebalanceMD”) and witness for the plaintiffs 

(whose evidence I will discuss in greater detail below with respect to efforts to 

reduce surgical wait times), discussed this issue. RebalanceMD is an innovative 

program in Victoria that has made significant progress in reducing wait times, among 

other accomplishments. 

[965] Mr. Fletcher described the primary challenge for RebalanceMD when trying to 

reduce Wait Two times has been a lack of operating room availability. Mr. Fletcher 

testified that decreasing wait times involves a number of factors including the need 

for more operating room days, decreasing the length of patient stays, and the need 

for more post-surgical beds. 

(ii) Surgical slowdown 

[966] A common theme that emerged from the evidence is that there are often 

surgical slowdowns. This occurs when there are closed operating rooms or 

operating rooms operating at reduced capacity during the time that coincides with 

the Christmas period, spring break and summer. For instance, Mr. Fletcher testified 

that the data collected at his clinic shows a dramatic reduction in the number of 

surgeries performed during these periods. 

(iii) A shortage of anesthesiologists 

[967] Another issue that appears to be a factor for nearly all the health authorities is 

the shortage of anesthesiologists in British Columbia. 

[968] Both Dr. Andrew Hamilton and Marilyn Copes, as co-chairs of the Provincial 

Surgical Executive Committee, testified that the Ministry of Health is aware of the 

shortage of anesthesiologists. Dr. Hamilton specifically acknowledged that the 
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shortage of anesthesiologists has led to the closure of operating rooms. Witnesses 

from various health authorities testified about the shortage of anesthesiologists, and 

in some cases how this shortage has affected their operations. 

[969] Susan Wannamaker testified as a witness for the plaintiffs. At the time of the 

trial she was the President of the British Columbia Children’s and Women’s Health 

Centre and Vice President of the Provincial Health Services Authority. 

Ms. Wannamaker testified that there is a shortage of pediatric subspecialty-trained 

anesthesiologists across the country. Likewise, Norm Peters testified that unlike 

other surgical subspecialties, it has been difficult to recruit anesthesiologists at 

VIHA. 

[970] Janine Johns testified as a witness for the plaintiffs. At the time of trial she 

was the Network Director of Surgical Services for Interior Health. Her role consists of 

overseeing the development of strategies for surgical services for Interior Health and 

working with the Ministry of Health to implement high priority action plans, provide 

progress reports on strategy implementation, support data collection and reporting 

and develop clinical practice standards within operating rooms. Ms. Johns testified 

that there is a lack of anesthesia resources in Interior Health to cover capacity in 

operating rooms. For example, two operating rooms in the Interior Health region 

have yet to be opened due to a lack of anesthesiologists. Ms. Johns agreed that 

once Interior Health can resolve the anesthesiologist issues, she expects to see a 

significant reduction in wait times. 

[971] Laurie Leith also testified as a witness for the plaintiffs. At the time of trial she 

was the Vice President of Regional Hospitals and Communities of the Fraser Health 

Authority (“Fraser Health”). Ms. Leith agreed that there is a staggering loss of 

operating room time within Fraser Health due to a lack of anesthesiologists and this 

is the most significant issue Fraser Health is dealing with in terms of reducing wait 

times. 

[972] Ms. Leith testified that for the 2018/2019 fiscal year, 52 operating room days 

(which corresponds to roughly 402 operating hours) within Fraser Health were lost 
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during fiscal period nine, due to a shortage of anesthesiologists. She testified that 

the loss would be 13 times as high in one year (because there are 13 fiscal periods 

in one year). She also testified that, for the first nine fiscal periods of 2018/2019, 

318 surgical days were lost due to anesthesia shortages, which corresponds to more 

than 2,000 operating hours in less than one year. 

(iv) Shortage of operating room nurses 

[973] A common problem affecting wait times identified by a number of witnesses is 

a shortage of operating room nurses. For instance, Ms. Wannamaker testified that 

due to the British Columbia Children’s Hospital’s significant shortage of operating 

room nurses in 2015, it had to close two operating rooms. 

[974] Likewise Dr. Hamilton, the co-chair of the Provincial Surgical Executive 

Committee, testified that a key challenge with respect to wait times that the 

Committee identified was a distinct shortage of operating room nurses, particularly in 

the Lower Mainland, which led to the closure of operating rooms. 

[975] Joanne MacLaren testified as a witness for the defendant. At the time of trial 

Ms. MacLaren was the Executive Director of the Nursing Policy Secretariat in the 

Office of the Associate Deputy Minister for Clinical Leadership. Ms. MacLaren 

confirmed that in 2015 the province experienced a significant supply gap in 

operating room nurses, resulting in a number of surgeries being cancelled or 

delayed. 

(v) Age of the patient population 

[976] Ms. Wannamaker testified that pediatric surgeries are cancelled where 

children become ill or inadvertently eat something they are not supposed to eat prior 

to undergoing anesthesia. This occurs more often in pediatric surgeries than in adult 

surgeries. Ms. Wannamaker agreed these unique factors relating to the pediatric 

population impact the ability to complete surgeries. 
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[977] In the same vein, Ms. Copes, the co-chair of the Provincial Surgical Executive 

Committee, testified that population growth and an aging population also affect the 

volume of scheduled and non-scheduled surgeries. 

(vi) Proactive screenings 

[978] Proactive measures taken by the government to screen for health issues such 

as cancer, may lead to a natural increase in surgical wait times. Laura Gentile 

testified as a witness for the plaintiffs. At the time of trial she was the Director of 

Screening Operations, Cervix and Colon Screening under BC Cancer in the 

Provincial Health Services Authority. In this position she oversees the colon and 

cervix screening programs in British Columbia. 

[979] Ms. Gentile testified about the colon screening program which involves 

administration of the fecal immunochemical test (“FIT test”), which is administered to 

all asymptomatic patients within the age range of 50 to 74 who do not fall within a list 

of exclusions. Where further follow-up is required, a colonoscopy is scheduled and it 

is recommended to be performed within 60 days of the abnormal result. 

[980] Ms. Gentile agreed that the demand for colonoscopies increased following the 

introduction of the colon screening program for two reasons: the FIT test produced a 

higher number of positive test results in comparison to its predecessor and the colon 

screening program attempts to screen everyone in British Columbia from the ages of 

50 to 74. Unless there is a corresponding increase in capacity, this would 

presumably lead to an increase in colonoscopy wait times. 

(c) Efforts to reduce surgical wait times 

[981] The following section examines the evidence of witnesses who discussed 

efforts to reduce surgical wait times in the province. 

(i) Implementing policy 

[982] Marilyn Copes testified as a witness for the defendant. Her position at the 

time of trial was Senior Advisor with the Ministry of Health. Her primary role involves 
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working on the provincial strategy to improve timely access to appropriate surgical 

procedures for the Province of British Columbia. 

[983] As mentioned earlier, Ms. Copes also co-chairs the Provincial Surgical 

Executive Committee with Dr. Hamilton. The Provincial Surgical Executive 

Committee recommends strategies, priorities, and timelines to the Ministry of Health 

and has a role in monitoring the progress of its recommendations. Ms. Copes is also 

a representative of the Ministry of Health on the Lower Mainland Surgical Planning 

Committee, which was established in 2016. Ms. Copes testified that the focus of her 

work is to achieve significant improvement in timely access to appropriate surgical 

treatments and procedures. 

[984] Ms. Copes testified about various Ministry of Health policy initiatives directed 

at reducing wait times. The Ministry of Health issued a provincial wait list 

management policy in November of 2016 and in November 2017 a further updated 

policy was issued. These policies were provided to the health authorities and are 

meant to guide their work. The Ministry of Health also provides the health authorities 

with short-term focused action plans that are produced annually. 

[985] The Ministry of Health prepares the action plans in consultation with the 

health authorities and once the plans are provided to the health authorities, the 

health authorities are required to provide project charters describing how they will 

achieve the goals the Ministry of Health has set for them. The National Surgical 

Quality Improvement Plan (“NSQIP”), as designed by the American College of 

Surgeons, has been implemented in 26 hospitals within the province, with the goal to 

implement NSQIP in all sites in the province where surgery is performed. 

[986] Ms. Copes testified about various initiatives to reduce wait times that the 

Ministry of Health’s policy direction has focused on. These include improving the first 

case start time (ensuring the first case of the day starts on time), reducing 

turnaround between cases, reducing early finishes (not leaving time at the end of an 

operating room day where another surgery could have been scheduled), and 

reducing seasonal closures. 
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[987] Canada tendered additional evidence regarding the federal government’s 

efforts in supporting provinces in reducing wait times for surgical care. This evidence 

was primarily provided through Lindy VanAmburg, the Assistant Director at the 

Acute Care and Quality Unit, which sits within the Strategic Policy Branch at Health 

Canada. Her unit is one part of a division offering policy guidance on healthcare, 

including initiatives that support the reduction of wait times and issues concerning 

the financing of healthcare systems. Ms. VanAmburg has held her current role on a 

permanent basis since 2015 and before then, she held it on an acting basis for 

several periods since 2009. She was involved in managing the implementation of the 

2004 Health Accord and the related federal investments aimed at reducing wait 

times. She also testified to Health Canada’s efforts to track developments affecting 

the healthcare system. 

[988] I have relied on evidence tendered through Ms. VanAmburg in my brief 

discussion of federal benchmarks above, as well as my discussion of the history of 

healthcare in Canada. For this reason, I will only briefly highlight her evidence on 

efforts to reduce wait times in this section. Ms. VanAmburg testified to the federal 

government’s principal efforts to address wait times following the 2004 Health 

Accord. She canvassed several of the federal government’s initiatives, including the 

Wait Times Reduction Fund and the National Wait Time Initiative. 

[989] The Wait Times Reduction Fund, which amounted to $4.5 billion over six 

years beginning in 2004, was used to fund the efforts of provinces and territories to 

hire more healthcare professionals, clear backlogs and establish “regional centres of 

excellence”. In 2005 the federal government announced an additional direct federal 

investment, the National Wait Time Initiative, a three-year program that amongst 

other things funded the development of innovative wait time management 

approaches to help advance the 2004 Health Accord commitments. The National 

Wait Times Initiative involved $13 million in funding over three years, beginning in 

2006/2007. In addition to these two initiatives, a $1 billion commitment over three 

years was made, beginning in 2006/2007, to assist provinces and territories in 

establishing wait time guarantees. 
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[990] Ms. VanAmburg explained that funding for the initiatives following the 2004 

Health Accord has expired and the federal government presently does not have any 

initiative specifically dedicated to reducing wait times. She did note, however, that 

the federal government continued to fund provincial and territorial initiatives to 

reduce wait times through the Canada Health Transfer, which amounted to 

$40.4 billion in 2019/2020. 

[991] Ms. VanAmburg’s testimony also highlighted the complexity of designing and 

implementing solutions to reduce wait times. 

[992] For instance, she observed that addressing wait times requires a 

“multifaceted” approach that addresses the root causes of wait times. As an 

example, she cited the Saskatchewan Surgical Initiative, launched in 2010. To 

address waits, she noted the program included increased funding, improved 

management and care processes, improved communication for patients, and had an 

emphasis on patient safety and reducing post-surgery infection rates as a means to 

reducing post-operative stays. She also noted that a Senate report from 2012, which 

reviewed the results of the 2004 Health Accord, also linked increased wait times to 

the administration and management of care facilities, like inefficiencies in moving 

patients from hospital beds to acute care facilities. 

[993] Ms. VanAmburg also stated that a diverse range of actors must coordinate in 

implementing solutions to wait times. She noted, in particular, there must be 

coordination across physicians, nurses and the health authorities if an initiative is to 

avoid unintended consequences. 

[994] As another example, she expressed a concern that perverse incentives can 

arise in terms of the prioritization of patients arising from wait time guarantees. For 

instance, she described a concern that patient wait time guarantees can lead to 

prioritizing patients with the longest waits, although the reason their long waits may 

be that their need for surgery is clinically questionable. In her experience, a “linear 

solution into a complex system [like healthcare] will never get you a linear result”. 
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[995] I found Ms. Copes and Ms. VanAmburg to be credible witnesses, 

well-informed, and fair on the role of governments in the delivery of public healthcare 

in British Columbia and Canada. Further, their evidence was not challenged by the 

plaintiffs and indeed the plaintiffs relied on it. For that reason, I have also relied on 

their evidence throughout this judgment where appropriate. 

(ii) Using advanced practice physiotherapists 

[996] Brendan Tompkins appeared as a witness for the plaintiffs. At the time of the 

trial he was the Manager of the Brenda & David McLean Integrated Spine Clinic at 

the Blusson Spinal Cord Centre at the Vancouver General Hospital in the Vancouver 

Coastal Health Authority (the “Spine Clinic”). The physicians and medical staff at the 

Spine Clinic see patients who may need spine surgery or spine treatments. 

However, approximately 80% of referrals to the Spine Clinic do not require surgery. 

[997] The Spine Clinic implemented an advanced practice physiotherapist program 

(referred to as the rapid access clinic) that started in April 2016 as a pilot project. 

The pilot project involved using advanced practice physiotherapists with specialized 

training to complete the screening of patients and then seeing patients who will not 

benefit from surgery. Approximately 80% of patients who are found to not benefit 

from surgery are taken off the consultation waiting list and instead are referred to 

advanced practice physiotherapists in order to quickly obtain a treatment plan. This 

allows patients who require surgery to access it faster by excluding relatively early 

on the patients who do not require surgery. After the pilot project, the rapid access 

clinic was permanently funded and now all of the Spine Clinic’s referrals go through 

the rapid access clinic. 

[998] Prior to the implementation of the pilot project, the Wait One time to see a 

surgeon at the Spine Clinic (based on the Spine Clinic’s own data) was 

approximately 687 days. However, during the pilot project and after the permanent 

funding of the rapid access clinic, a patient had to wait 14 to 15 days to see an 

advanced practice physiotherapist for an initial consultation and 62 days to see a 

surgeon for an initial consultation, where required. Mr. Tompkins also testified that 
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the rapid access clinic allows for a consultation with a physiotherapist to intervene 

before any additional or potentially inappropriate imaging is requested, which may 

unnecessarily prolong the wait time. 

[999] This innovative approach to wait times with real results is consistent with 

other initiatives such as RebalanceMD and the foot and ankle clinic at St. Paul’s 

Hospital. 

(iii) Directing patients to other physicians 

[1000] Sharon Stewart was the Executive Director of the Client Relations Issues 

Management and Support Services Branch of the Health Services Policy Division 

within the Ministry of Health from 2014 through 2015. Ms. Stewart confirmed that, 

upon a patient complaining to the Ministry of Health about a physician’s wait list, her 

team would typically respond to the complaint by listing the physician’s wait time in 

comparison to the wait lists of other physicians, presumably to allow patients to 

consider moving to a different physician with a shorter wait list. 

(iv) Contracts with private surgical centres 

[1001] Each of the health authorities, with the exception of the Provincial Health 

Services Authority, has a contract with at least one private surgery centre to perform 

some of the health authority’s surgeries. I heard testimony on this point from Marilyn 

Copes, Norm Peters, Ian Tait, Cray Harris, and Laurie Leith. 

[1002] Norm Peters testified that as part of VIHA’s overall strategy to improve access 

to surgical care, VIHA entered a five-year agreement with a private surgical centre to 

conduct publicly funded day care surgeries and colonoscopies. Mr. Peters testified 

that VIHA is expecting that 2,500 publicly funded surgeries and 3,000 publicly 

funded colonoscopies every year will be performed at this private surgical centre. 

Mr. Peters understood that the surgeries are done by the same physicians who 

would have done them at a VIHA hospital and come from the existing public wait 

lists. 
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[1003] Ian Tait was called as a witness for the plaintiffs. At the time of trial he held 

the position of Senior Director of Business Initiatives and Support Services at 

Vancouver Coastal Health Authority (“VCHA”). Mr. Tait deposed that VCHA has, for 

years, entered into contracts with private surgical clinics to deliver publically funded 

surgeries. He testified that simple procedures are conducted at private surgical 

facilities in order to open up more operating room time within the public system for 

more complex surgeries, thus reducing wait times. 

[1004] Cray Harris was called as a witness for the plaintiffs. At the time of trial he 

held the position of Director of Business Development for Interior Health. Mr. Harris 

confirmed that Interior Health has entered into contracts with private surgical clinics 

to deliver publicly funded surgeries for over a decade. The surgeries that are 

contracted out to private clinics are predominantly less complicated, or are routine 

day care surgeries that do not require overnight stays. 

[1005] Laurie Leith, the Vice President of Regional Hospitals and Communities of 

Fraser Health, deposed that for several years Fraser Health has entered into 

contracts with private surgical clinics to deliver publicly funded surgeries. Ms. Leith 

testified that simpler day surgeries are typically performed in private surgical clinics, 

which opens up operating time in the hospitals for more complex and lengthy 

procedures and allows more surgeries to be completed overall. 

[1006] When Fraser Health uses private surgical clinics for publicly funded surgeries, 

the private clinic provides the anesthesiologist. Ms. Leith was not aware of any 

difficulty with the private surgical centres meeting their contracts due to a shortage of 

anesthesiologists. 

(v) Opening new hospitals and operating rooms 

[1007] Norm Peters testified about the steps VIHA has taken to reduce wait times for 

surgery, including opening new hospitals and operating rooms. 

[1008] However, Mr. Peters agreed there are a lot of different pieces that need to 

come together to impact surgical wait times and that operating rooms are only one 
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component. He testified there is a full continuum that affects wait times that includes 

ensuring the patient is ready, willing and able to have surgery, the optimization 

process, diagnostics, anesthesiology consults, having the operating room time 

available, and having sufficient recovery areas and bed capacity. 

[1009] Janine Johns, the Network Director of Surgical Services for Interior Health 

Authority testified that Interior Health has opened new operating rooms and outfitted 

existing operating rooms in order to increase the volume of surgeries that can be 

performed. Interior Health has also devoted two operating rooms to just hip and 

knee replacements in order to catch up on the large number of patients awaiting 

these surgeries. 

[1010] Susan Wannamaker, the President of British Columbia Children’s and 

Women’s Health Centre and Vice President of the Provincial Health Services 

Authority, testified that in October 2017, the British Columbia Children’s Hospital and 

British Columbia Women’s Hospital moved into a new facility called the Teck Acute 

Care Centre. As a result of this move, the Children’s Hospital now has 10 operating 

rooms as opposed to the eight operating rooms it had in its prior facility. 

(vi) Improving operating room efficiency 

[1011] Dr. Hamilton testified that all health authorities are currently using the 

AnalysisWorks Lighthouse system and have been since about 2016. This analytical 

system uses a standardized approach to monitoring wait lists and efficiency within 

operating rooms. The system gathers wait list information and then calculates the 

most optimal allocation of operating room time based on a number of variables such 

as the surgery and priority code. 

[1012] Janine Johns emphasized that Interior Health has dedicated considerable 

resources to the development of enhanced analytics to allow it to evaluate efficiency 

improvements in operating room time. 

[1013] Norm Peters testified about the steps VIHA has taken to improve operating 

room efficiency, such as: increasing operating room time, increasing post-surgical 
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beds, ensuring operating room time is being used in the most effective manner 

possible, and reducing seasonal operating room closures, which are most stark at 

Christmas, spring break and summer. 

[1014] Susan Wannamaker stated that the British Columbia Women’s Hospital is 

undergoing an innovative surgical gynecology optimization effort that seeks to move 

low acuity gynecology surgeries from an operating room to either a day care 

operating room or a procedure room to free up time in the larger operating rooms. 

[1015] Ms. Wannamaker also emphasized that as a result of the Provincial Health 

Services Authority’s surgical efficiency enhancement project, there has been 

improved efficiency within the operating rooms in the British Columbia Children’s 

Hospital and Women’s Hospital. These increased efficiencies include: improving the 

first case start time, reducing the turnaround time between surgeries, reducing early 

finishes, and reducing seasonal closures. The evidence is also that some facilities 

are attempting to be open longer hours. 

(vii) Recruiting anesthesiologists 

[1016] Dr. Hamilton highlighted the difficulty with recruiting anesthesiologists within 

British Columbia because the compensation currently offered within British Columbia 

is lower than that offered in other provinces such as Alberta and Ontario. To combat 

that within Interior Health, there is currently a contract to increase their 

compensation by about 25% and to improve their working conditions with the hope 

that this will result in recruiting more anesthesiologists. 

[1017] Dr. Hamilton testified that the Ministry of Health has also provided additional 

funding for the University of British Columbia to increase their ability to graduate 

anesthesiologists, increasing from 10 graduating anesthesiologists per year to 

13 per year. 

(viii) Improving training for operating room nurses 

[1018] Joanne MacLaren as the Executive Director of the Nursing Policy Secretariat 

in the Office of the Associate Deputy Minister for Clinical Leadership, testified about 
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efforts that have been undertaken to address the operating room nurse shortage. 

Ms. MacLaren explained that three recommendations related to operating room 

nurses have been endorsed and approved by the Ministry of Health in order to 

address wait times. 

[1019] The first recommendation involves utilizing licensed practical nurses (“LPNs”) 

in operating rooms in addition to registered nurses (“RNs”). Ms. MacLaren testified 

that all health authorities with the exception of VIHA, which is still in the planning 

stage, have implemented the introduction of LPNs in operating rooms. 

[1020] The second recommendation involves implementing an agreed upon 

provincial educational model for operating room nurses to ensure consistency in 

training among health authorities. The Ministry of Health is addressing this need for 

consistency by implementing an operating room nurse education program that has a 

core curriculum for the training of all operating room nurses. 

[1021] The third recommendation relates to exploring the role of an RN first assist in 

the operating room. This involves an RN taking advanced training with the objective 

of the nurse being the first assist to the surgeon. The role of the surgeon’s first assist 

is currently being performed by other surgeons, retired surgeons, or general 

practitioners. Ms. MacLaren testified that there are no nurses currently working in 

the capacity of first assist and the Ministry is in the process of reviewing this role. 

Ms. MacLaren testified that implementing the recommendations will bring more 

stability to the nursing workforce and ensure there is an adequate supply of RNs and 

LPNs that work in operating rooms. 

[1022] Dr. Hamilton, the co-chair of the Provincial Surgical Executive Committee, 

emphasized the huge amount of work put into increasing the training for operating 

room nurses, changing the staffing model for operating room nurses, and using 

LPNs in operating rooms, which addressed the critical shortage of operating room 

nurses present within the Lower Mainland. 
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(ix) Making scheduling a shared responsibility of the health 
authorities and surgeons 

[1023] Dr. Hamilton and Ms. Copes, both co-chairs of the Provincial Surgical 

Executive Committee, emphasized the shift in recent years from only the surgeons’ 

offices scheduling surgeries to the surgeons working closely with the health 

authorities to schedule surgeries. The change was instituted to ensure that patients 

are scheduled according to their clinical priority with the objective of providing health 

authorities with greater oversight over how individual specialists manage their wait 

lists and schedule patients for surgery. The British Columbia Children’s Hospital has 

entirely taken over scheduling for all waitlisted surgeries. 

(x) Transitioning to a central referral/intake system 

[1024] Stefan Fletcher testified as a witness for the plaintiffs. At the time of trial he 

was the CEO of RebalanceMD. 

[1025] RebalanceMD was created in response to a need from surgeons and 

physicians for a coordinated clinic where patients would have access to different 

services in one location. The clinic is regarded by Mr. Fletcher as a “centre of 

excellence for musculoskeletal care” that captures sports medicine physicians, 

rehabilitation consultant physicians, internal medicine physicians, orthopedic 

surgeons, and anesthesiologists. The clinic provides the physicians with human 

resources, office space, computer stations, IT infrastructure, and electronic medical 

records. Patients of the clinic attend for consultations with physicians, but surgeries 

are not performed there. All of the orthopedic surgeons located in Victoria operate 

out of the clinic. Surgical services are funded by MSP and there are no private paid 

surgical consultations. 

[1026] Mr. Fletcher explained that approximately half of the RebalanceMD patients 

seen for a consultation are in the FAAST model, which stands for the “first available 

appropriate specialist triage.” Through a coordinated process relying on the referral 

from the family physician and accompanying x-ray, the clinic assigns the patient to 

the most appropriate specialist for their injury who has the shortest wait time. The 
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prioritization of patients for consultation is based on the acuteness of the patient’s 

condition and whether the patient likely needs surgery. The other one-half of the 

referrals enter the clinic by way of a physician referring the patient to a specific 

specialist. 

[1027] Mr. Fletcher testified this model has had considerable success in reducing 

Wait One times. For instance, the clinic’s target is to see 90% of patients for a 

consultation within 90 days of referral. Prior to the implementation of the FAAST 

model, the average Wait One time for 2012 was between nine to 12 months and 

following the implementation of the FAAST model, the average Wait One time for 

2016 was nine to 10 weeks. 

[1028] RebalanceMD is also working to decrease Wait Two times. The clinic created 

a house list for surgeries where patients awaiting hip and knee replacements can 

agree to be operated on by any orthopedic surgeon when the surgeon has a gap in 

the day where he or she can perform the surgery. 

[1029] Norm Peters testified that similar central referral systems like the system 

designed by RebalanceMD have been adopted by other groups of surgeons within 

VIHA, with the expectation that this will improve wait times for patients. 

[1030] Janine Johns testified that Interior Health has worked to implement the 

surgical services program for hip and knee replacements. The surgical services 

program provides a central intake assessment and triage system where the patient 

can have the option to be referred to the first available surgeon within a group of 

surgeons who perform knee and hip replacements. Ms. Johns agreed that the 

patient’s ability to choose the first available surgeon results in improved timely 

access for surgical consultation and presumably subsequent surgery. 

[1031] Similarly, Ms. Leith testified that Fraser Health has moved towards a central 

intake model at Burnaby General Hospital for hip and knee surgeries. A referral is 

made to a group of surgeons who assess and triage the patient. The patient is then 

given a choice of whether they want to have the consultation and surgery performed 
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by a surgeon of their choice or the first available surgeon. Ms. Leith testified there 

has been real success in reducing Wait One times and it is being considered at 

other hospitals. An expedited Wait One would begin the Wait Two time sooner, 

leading to faster access to surgery. 

[1032] Ms. Copes, senior advisor with the Ministry of Health and co-chair of the 

Provincial Surgical Executive Committee, testified that Burnaby General Hospital 

has “done a tremendous job in establishing their surgical services program and 

using central intake as a model to improve the wait time for patients.” 

(xi) Improving referrals 

[1033] Dr. Hamilton testified that for orthopedics, Interior Health has created a 

standard template for referrals so surgeons have the detailed information needed to 

effectively triage those patients. This is aimed at reducing the large number of 

patients who have been waiting to see a surgeon but will ultimately not have 

surgery. Also, improving the triage system will avoid any delay caused by the 

surgeon needing to follow up with the referring physician to request additional 

information. This would reduce Wait One and Wait Two times overall. 

(xii) Providing out-of-province and out-of-country care 

[1034] A final effort to alleviate wait times is the option to refer a patient for 

out-of-province or out-of-country care. Marj Hallihan testified as a witness for the 

defendant about these options. At the time of trial she held the position of 

Out-of-Country Advisor for the Ministry of Health. 

[1035] In this position Ms. Hallihan reviewed patients’ requests for MSP to cover 

elective out-of-country care. She testified that MSP will not cover patient referrals for 

out-of-country care based on wait lists in British Columbia or Canada unless their 

condition is immediately life threatening or could result in medically significant 

irreversible tissue damage. In approving or denying a request for coverage, 

Ms. Hallihan testified she will look within Canada for care before approving 

out-of-country care. 
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[1036] Ms. Hallihan also explained that a physician is permitted to refer a British 

Columbia patient to another province for the purpose of getting more expedited care 

and the province who performs the care will bill British Columbia and British 

Columbia will pay a specified rate in accordance with the interprovincial agreement. 

[1037] As can perhaps be seen by the above summary, the evidence of the 

administrative witnesses regarding the SPR data and wait time management from 

the perspective of government and the health authorities was credible and fair. 

I have relied on this evidence throughout this judgment where applicable. 

(d) Operation and enforcement of the MPA and the CHA 

[1038] Three witnesses provided very general evidence relating to the operation and 

enforcement of the impugned provisions of the MPA and the CHA. 

[1039] Ian Tait, the Senior Director of Business Initiatives and Support Services at 

VCHA was responsible for procuring contracts between VCHA and private surgical 

facilities to deliver publically funded surgeries. Mr. Tait testified that the Ministry of 

Health was aware of the contracts, but did not have direct involvement with the 

contracts until the latter part of 2018, when the Ministry raised concerns about extra 

billing. Following the Ministry of Health’s involvement, the language within the 

contracts was altered to confirm that the private surgical clinics would comply with 

applicable legislation including the MPA. Mr. Tait emphasized this was to ensure the 

clinics with a contractual arrangement with health authorities complied with the 

restrictions on extra billing and user charges. 

[1040] Cray Harris, as the Director of Business Development for Interior Health, 

testified that he is responsible for procuring various resources in his current position 

and was responsible for procuring contracts for private surgical facilities in 

approximately 2015. He confirmed that the contracts contained terms requiring the 

private clinics to comply with Interior Health policies and standards, Ministry of 

Health policies and standards, and the CHA. 
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[1041] Guy Cookson appeared as a witness for the defendant. At the time of trial he 

held the role of Executive Director at the Business Management Office of the 

Ministry of Health. In this position he manages major contracts for the Ministry of 

Health including the Health Insurance BC Services contract, which was outsourced 

to MAXIMUS. Mr. Cookson confirmed that the Ministry of Health contracted out to 

MAXIMUS the processing and administration of all MSP claims, including ICBC 

claims. In processing MSP claims, Mr. Cookson confirmed that MAXIMUS is 

responsible for reviewing the claims against a series of requirements set out in the 

MPA. To ensure compliance, audits are conducted by an audit group within the 

Ministry of Health. 

[1042] A matter related to the enforcement of the impugned provisions of the MPA is 

the enforcement of provisions of the CHA. The CHA also restricts extra billing and 

user charges. 

[1043] Canada tendered evidence through Gigi Mandy on the operation of the 

federal legislative scheme. Ms. Mandy is the Executive Director of the Canada 

Health Act Division within the Strategic Policy Branch of Health Canada. The 

Canada Health Act Division is responsible for administering the CHA, including 

monitoring provincial and territorial compliance with the CHA’s provisions. 

Ms. Mandy has held her present role since 2001 and first joined Health Canada in 

1987. 

[1044] Ms. Mandy’s affidavits cover several topics central to this litigation, including 

the inception of Canada’s public healthcare system, the role of the federal 

government in the provision of healthcare and Health Canada’s interpretation and 

enforcement of the CHA, specifically in relation to extra billing and user charges. 

I have relied upon much of Ms. Mandy’s evidence throughout this judgment. For 

example, my discussions of the history of Canada’s healthcare system and the roles 

of the provincial and federal governments in delivering healthcare substantially draw 

on her evidence. I will focus here on two other areas of her evidence that are not 
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fully canvassed in other parts of this judgment: Health Canada’s interpretation of the 

Canada Health Act and its means of enforcing compliance with its provisions. 

[1045] One of the principal roles of Ms. Mandy’s division is the monitoring of 

healthcare related issues across Canada, as well as the investigation of compliance 

issues. The principal mechanism for enforcing compliance with the CHA is through 

the Canada Health Transfer (“CHT”). As discussed above, federal funding through 

the CHT is conditional on the provinces and territories meeting the five criteria under 

the CHA: public administration, comprehensiveness, universality, portability and 

accessibility. Provinces and territories must also comply with the conditions related 

to extra billing and user charges. Compliance issues are also discussed below as 

part of the discussion of the principle against arbitrariness, one of the principles of 

fundamental justice. 

[1046] The penalty for failure to comply with the criteria is a discretionary deduction 

to a province’s or territory’s CHT. Ms. Mandy stated these provisions have never 

been used, since the CHA provides a wide degree of latitude in terms of how 

provinces and territories can meet the five criteria. She noted the criteria also 

predated the CHA, so provinces were already substantially in compliance with the 

criteria when the CHA was introduced. 

[1047] However, the CHA also includes a mandatory dollar-for-dollar deduction from 

the province’s or territory’s CHT for failing to comply with the conditions related to 

extra billing and user charges. Since the inception of the CHA, approximately 

$18 million has been deducted from British Columbia’s CHT, although approximately 

$16 million was deducted in March 2018 alone. 

[1048] Since 1995 Health Canada has emphasized the broad definition of “hospital” 

within the CHA. The result of this was that private surgical clinics that provided MSP 

insured services were considered to be engaged in extra billing and user charges in 

contravention of the CHA. Health Canada’s emphasis on the broad definition of 

hospital was the result of what is described as the “Marleau interpretation letter” sent 

from the federal Minister of Health, Diane Marleau, to the provincial and territorial 



Cambie Surgeries Corporation v. British Columbia (Attorney General) Page 277 

Ministers of Health. It was issued in January that year in response to the growth of 

privately paid surgeries occurring in private clinics in the1990s. 

[1049] Broadly, Ms. Mandy noted that Health Canada receives information on billing 

practices for the purposes of compliance in two ways. First, there are the financial 

statements the provinces and territories are required to provide Health Canada 

describing any extra billing or user charges during the previous 21 months. 

Additionally, her division monitors compliance with the CHA through multiple 

sources, including media and public reports. Where a potential compliance issue 

arises, the division will reach out to the province and request a report on the issue. 

Investigation of compliance with the CHA ultimately relies heavily on the cooperation 

of the provinces, since Health Canada does not have investigatory powers under the 

CHA. 

[1050] To make an appropriate deduction, the federal Minister of Health principally 

relies on the statements filed by the provinces. However, if the statements are not 

provided, or the statements are not satisfactory, the Minister must estimate the 

amount of deduction that is required. 

[1051] British Columbia’s CHT has been subject to deductions every fiscal year from 

2003 to 2018, the time of Ms. Mandy’s most recent affidavit. In 2003, $4,600 was 

deducted from the CHT after media reports of extra billing at private surgical clinics 

led to an investigation conducted by the province at Health Canada’s request in 

2000. Health Canada also deducted $280,000 from British Columbia’s 2013 CHT for 

the extra billing and user charges uncovered by the Medical Services Commission's 

(the “MSC”) audit of extra billing and user charges at Cambie Surgeries and the 

SRC. The largest deduction occurred in March 2018 for approximately $15.9 million. 

The deduction was based on documents that were also tendered as exhibits in this 

trial including the price list and procedure list from Cambie Surgeries. 

[1052] In 2017, the federal government reintroduced a program reimbursing 

provinces for deductions. To be eligible, the province must develop an action plan to 

eliminate the charges that led to the deduction. These provisions are similar to those 
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that were in place for the first three years after the CHA was introduced and which 

were designed to eliminate extra billing and user charges. To receive reimbursement 

for the March 2018 deduction, Ms. Mandy stated that British Columbia had until 

March 2020 to fulfill the elements of an action plan to eliminate extra billing and user 

charges in the province in order to be reimbursed for the 2018 CHT deduction. 

[1053] Overall, Ms. Mandy’s evidence was not challenged by the plaintiffs. More 

importantly, I find her to be a credible witness, who was well-informed and 

knowledgeable on the federal government’s role in the delivery of public healthcare 

in Canada. For that reason, I have relied on her evidence throughout this judgment 

where appropriate. 

(e) Differences between MSP, WorkSafeBC and ICBC 

[1054] Andrew Montgomerie testified as a witness for the defendant. At the time of 

trial he was the Director of Financial Services and Health Care Programs at 

WorkSafeBC. Mr. Montgomerie provided two affidavits and testified about the 

framework WorkSafeBC operates within. I have already discussed his evidence 

above, where I discuss the workers’ compensation system. I will not repeat his 

evidence here except to say that treatment and related services for injured workers 

under workers’ compensation legislation are paid for by assessments against 

employers and they are not covered by MSP. WorkSafeBC also has ultimate control 

over what treatments it will cover unlike MSP where physicians generally make 

treatment decisions. 

[1055] In addition, WorkSafeBC pays physicians and surgeons an increased rate in 

comparison to what they would be paid under MSP. Mr. Montgomerie described this 

as an “uplift” to compensate them for the additional work they are required to do by 

way of discussing with each patient the return to work process. Moreover, 

WorkSafeBC has its own specialist clinics where injured workers receive care much 

sooner than they would in the MSP system. The plaintiffs raise this different care as 

part of their claim under s. 15 of the Charter, as discussed below. 
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[1056] Stefan Fletcher testified that part of RebalanceMD’s work involves 

WorkSafeBC patients, who generally come in as expedited referrals and in these 

cases WorkSafeBC will pay an expedited fee for these patients to be seen more 

quickly. However, Mr. Fletcher testified this requires authorization from WorkSafeBC 

and, if authorization is not granted, then the patient is “treated like everybody else” in 

the triaging process. The same applies for ICBC and RCMP patients which are also 

treated at RebalanceMD; they are not expedited and are treated like everybody else. 

[1057] Mr. Guy Cookson, Executive Director at the Business Management Office of 

the Ministry of Health confirmed that although the payment schedules between ICBC 

and non-ICBC claims are identical, there are some exceptions in the sense that 

ICBC pays for administrative functions that MSP does not pay for. 

(f) Other witnesses 

[1058] The remaining administrative witnesses are Gordon Denford and Katherine 

Thiessen-Wale. 

[1059] Prior to the plaintiffs calling Gordon Denford as a witness, he had provided a 

will-say statement that was given to the defendant. As a preliminary matter, the 

defendant raised concerns relating to items in Mr. Denford’s witness statement. In 

my brief ruling (2016 BCSC 2346), I emphasized that there were concerns about 

hearsay and opinion evidence based upon the will-say statement and directed the 

parties to adhere to the directions relating to evidence in para. 23 of a prior judgment 

I issued in this proceeding (2016 BCSC 2038). 

[1060] I then heard some limited testimony from Mr. Denford prior to hearing lengthy 

submissions regarding other objections. From 2000 until 2008 Mr. Denford was a lay 

member of the MSC. The plaintiffs sought to tender Mr. Denford’s evidence with 

respect to the functioning of the MSC and in particular evidence relating to the 

decisions the MSC made. The defendant objected to Mr. Denford’s evidence on a 

number of grounds: he had signed a confidentiality covenant when he was a 

member of the MSC; the principle of deliberative secrecy; the principle that the work 

of the MSC is unknown except through its decisions; and portions of his evidence 
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included hearsay and opinion as shown within his will-say statement. There was also 

an issue relating to s. 49 of the MPA, which creates a duty on the MSC members to 

keep information confidential. 

[1061] I concluded that the testimony of Mr. Denford in relation to the decisions and 

meetings of the MSC was not admissible in accordance with the Supreme Court of 

Canada’s decision in Consortium Developments (Clearwater) Ltd. v. Sarnia (City), 

[1998] 3 S.C.R. 3 (2016 BCSC 2375). I found that deliberations leading to the 

decisions of the MSC, how the decisions were made, and what position was held by 

each member were unknowable to this court (para. 48). I found it not necessary to 

consider the issues of the confidentiality covenant, the principle of deliberative 

secrecy, or s. 49 of the MPA. 

[1062] I ordered that if the plaintiffs wished to call Mr. Denford as a witness that, in 

light of my ruling, they needed to rewrite and redeliver his will-say statement in a 

fashion that excluded inadmissible hearsay and opinion evidence. The plaintiffs did 

not ultimately recall Mr. Denford as a witness following my ruling. 

[1063] Katherine Thiessen-Wale was called as a witness for the defendant. 

Ms. Thiessen-Wale held the position of Director of Legislation at the Ministry of 

Health for four years prior to trial. Her role involved liaising with program areas 

throughout the Ministry of Health on projects to enact or amend legislation and 

regulations. I note that none of the parties or intervenors rely on Ms. Thiessen-

Wale’s evidence in closing submissions. I have not relied on Ms. Thiessen-Wale’s 

evidence as it was not directly relevant to the issues at hand. 

H. EXPERT EVIDENCE 

[1064] The expert evidence tendered in this case is substantial. In total 40 experts 

gave evidence on the medical effects of wait times, healthcare policy and 

economics, the design of universal healthcare systems in OECD countries as well as 

the effects of parallel private healthcare in countries that allow private healthcare 

systems to operate alongside universal public systems. 
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[1065] A list of the expert witnesses, their qualifications and a very brief summary of 

their evidence are in Schedule IV, attached. 

(a) Disputes over expert evidence 

[1066] The plaintiffs tendered the reports of 19 experts, the defendant tendered the 

reports of 17 experts and Canada and the Coalition Intervenors each tendered 

reports of two experts. In total 40 experts gave evidence by way of an expert report, 

and in some instances multiple expert reports, as well as testifying at trial. A number 

of the reports were responsive to other experts. 

[1067] As discussed above, there were a number of disputes during this trial 

requiring rulings about the use of expert evidence. Disputes continued into the final 

arguments of the parties and I consider those here as they relate to expert evidence 

about the harm caused by waiting for medical care. Other disputes about the expert 

evidence relate to the effects of duplicative private healthcare insurance if it was 

introduced in British Columbia, as urged by the plaintiffs. This is discussed below in 

the section on arbitrariness, as part of the principles of fundamental justice analysis. 

[1068] Here I will first discuss the legal context for the preparation and tendering of 

expert evidence. I will then discuss specific disputes between the parties including 

the permissible scope of expert reports, their form and content, and the requirement 

that experts maintain independence and impartiality. There is also an issue that 

arises from Dr. Brian Day’s correspondence with experts for the plaintiffs and issues 

about communications between counsel and some experts. 

(i) Legal context 

[1069] As legal context, the framework for admitting and considering expert evidence 

is well established and was succinctly summarized by the Supreme Court of Canada 

(White Burgess Langille Inman v. Abbot and Haliburton Co., 2015 SCC 23): 

[23] At the first step, the proponent of the [expert] evidence must establish 
the threshold requirements of admissibility. These are the four Mohan factors 
(relevance, necessity, absence of an exclusionary rule and a properly 
qualified expert) [R. v. Mohan, [1994] 2 S.C.R. 9] and in addition, in the case 
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of an opinion based on novel or contested science or science used for a 
novel purpose, the reliability of the underlying science for that purpose: 
J.-L.J., at paras. 33, 35-36 and 47 [R. v. J.-L.J., 2000 SCC 51]; Trochym, at 
para. 27 [R. v. Trochym, 2007 SCC 6]; Lederman, Bryant and Fuerst, at 
pp. 788-89 and 800-801 [Lederman, Sidney N., Alan W. Bryant and Michelle 
K. Fuerst. The Law of Evidence in Canada, 4th ed. Markham, Ont.: 
LexisNexis, 2014]. Relevance at this threshold stage refers to logical 
relevance: Abbey (ONCA), at para. 82 [R. v. Abbey, 2009 ONCA 624]; J.-L.J., 
at para. 47. Evidence that does not meet these threshold requirements 
should be excluded. Note that I would retain necessity as a threshold 
requirement: D.D., at para. 57 [R. v. D.D., 2000 SCC 43]; see D. M. Paciocco 
and L. Stuesser, The Law of Evidence (7th ed. 2015), at pp. 209-10; R. v. 
Boswell, 2011 ONCA 283, 85 C.R. (6th) 290, at para. 13; R. v. C. (M.), 2014 
ONCA 611, 13 C.R. (7th) 396, at para. 72. 

[24] At the second discretionary gatekeeping step, the judge balances the 
potential risks and benefits of admitting the evidence in order to decide 
whether the potential benefits justify the risks. The required balancing 
exercise has been described in various ways. In Mohan, Sopinka J. spoke of 
the “reliability versus effect factor” (p. 21), while in J.-L.J., Binnie J. spoke 
about “relevance, reliability and necessity” being “measured against the 
counterweights of consumption of time, prejudice and confusion”: para. 47. 
Doherty J.A. summed it up well in Abbey, stating that the “trial judge must 
decide whether expert evidence that meets the preconditions to admissibility 
is sufficiently beneficial to the trial process to warrant its admission despite 
the potential harm to the trial process that may flow from the admission of the 
expert evidence”: para. 76. 

[1070] It is important to note that even after the court has determined that an expert 

is qualified to give opinion evidence and his or her report is generally admissible, the 

court has an ongoing responsibility to act as gatekeeper throughout the proceedings. 

This is to ensure that the expert’s evidence remains within the proper boundaries of 

what can be the subject of expert evidence as well as the expert’s certified area of 

expertise (R. v. Sekhon, 2014 SCC 15): 

[46] Given the concerns about the impact expert evidence can have on a 
trial -- including the possibility that experts may usurp the role of the trier of 
fact -- trial judges must be vigilant in monitoring and enforcing the proper 
scope of expert evidence. While these concerns are perhaps more 
pronounced in jury trials, all trial judges -- including those in judge-alone 
trials -- have an ongoing duty to ensure that expert evidence remains within 
its proper scope. It is not enough to simply consider the Mohan criteria at the 
outset of the expert’s testimony and make an initial ruling as to the 
admissibility of the evidence. The trial judge must do his or her best to ensure 
that, throughout the expert’s testimony, the testimony remains within the 
proper boundaries of expert evidence. As noted by Doherty J.A. in R. v. 
Abbey, 2009 ONCA 624, 97 O.R. (3d) 330, at para. 62: 



Cambie Surgeries Corporation v. British Columbia (Attorney General) Page 283 

The admissibility inquiry is not conducted in a vacuum. Before 
deciding admissibility, a trial judge must determine the nature and 
scope of the proposed expert evidence. In doing so, the trial judge 
sets not only the boundaries of the proposed expert evidence but 
also, if necessary, the language in which the expert’s opinion may be 
proffered so as to minimize any potential harm to the trial process. A 
cautious delineation of the scope of the proposed expert evidence and 
strict adherence to those boundaries, if the evidence is admitted, are 
essential. The case law demonstrates that overreaching by expert 
witnesses is probably the most common fault leading to reversals on 
appeal ... [Emphasis added; citations omitted.] 

[47] The trial judge must both ensure that an expert stays within the proper 
bounds of his or her expertise and that the content of the evidence itself is 
properly the subject of expert evidence. 

[1071] Ultimately, when an expert strays beyond the scope of his or her expertise or 

what may properly be the subject of expert evidence, no weight is to be assigned to 

that portion of the evidence (Sekhon at para. 48). As will be seen, in this litigation 

there were a number of instances where experts strayed outside the scope of their 

expertise and outside the scope of what can be the subject of expert evidence. The 

court must also ensure that unreliable expert evidence is not given more weight than 

it warrants because it is “dressed up in scientific language” (see R. v. Mohan, [1994] 

2 S.C.R. 9, at p. 21). 

[1072] The Supreme Court Civil Rules, B.C. Reg. 168/2009 (“the Rules”) impose 

formal duties and obligations on experts. These have been codified under Rule 11-2: 

Duty of expert witness 

(1) In giving an opinion to the court, an expert appointed under this Part 
by one or more parties or by the court has a duty to assist the court and is not 
to be an advocate for any party. 

Advice and certification 

(2) If an expert is appointed under this Part by one or more parties or by 
the court, the expert must, in any report he or she prepares under this Part, 
certify that he or she 

(a) is aware of the duty referred to in subrule (1), 

(b) has made the report in conformity with that duty, and 

(c) will, if called on to give oral or written testimony, give that 
testimony in conformity with that duty. 
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[1073] The Supreme Court of Canada discussed this threshold requirement of 

admissibility in White Burgess, noting as follows: 

[49] This threshold requirement [of admissibility] is not particularly onerous 
and it will likely be quite rare that a proposed expert’s evidence would be 
ruled inadmissible for failing to meet it. The trial judge must determine, having 
regard to both the particular circumstances of the proposed expert and the 
substance of the proposed evidence, whether the expert is able and willing to 
carry out his or her primary duty to the court. For example, it is the nature and 
extent of the interest or connection with the litigation or a party thereto which 
matters, not the mere fact of the interest or connection; the existence of some 
interest or a relationship does not automatically render the evidence of the 
proposed expert inadmissible. In most cases, a mere employment 
relationship with the party calling the evidence will be insufficient to do so. On 
the other hand, a direct financial interest in the outcome of the litigation will 
be of more concern. The same can be said in the case of a very close familial 
relationship with one of the parties or situations in which the proposed expert 
will probably incur professional liability if his or her opinion is not accepted by 
the court. Similarly, an expert who, in his or her proposed evidence or 
otherwise, assumes the role of an advocate for a party is clearly unwilling 
and/or unable to carry out the primary duty to the court. I emphasize that 
exclusion at the threshold stage of the analysis should occur only in very 
clear cases in which the proposed expert is unable or unwilling to provide the 
court with fair, objective and non-partisan evidence. Anything less than clear 
unwillingness or inability to do so should not lead to exclusion, but be taken 
into account in the overall weighing of costs and benefits of receiving the 
evidence. 

[50] As discussed in the English case law, the decision as to whether an 
expert should be permitted to give evidence despite having an interest or 
connection with the litigation is a matter of fact and degree. The concept of 
apparent bias is not relevant to the question of whether or not an expert 
witness will be unable or unwilling to fulfill its primary duty to the court. When 
looking at an expert’s interest or relationship with a party, the question is not 
whether a reasonable observer would think that the expert is not 
independent. The question is whether the relationship or interest results in 
the expert being unable or unwilling to carry out his or her primary duty to the 
court to provide fair, non-partisan and objective assistance. 

... 

[54] ... At the end of the day, the judge must be satisfied that the potential 
helpfulness of the evidence is not outweighed by the risk of the dangers 
materializing that are associated with expert evidence. 

[1074] As I read previous Charter judgments involving the regulation of complex 

social issues, judges have used a rigorous evidence-based approach to expert 

evidence in order to fully assess the expert evidence and decide issues of scientific 

uncertainty. 
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[1075] For example, in Bedford v. Canada, 2010 ONSC 4264 (“Bedford (O.N.S.C.)”), 

the application judge, Justice Himel, described the “hard-to-reach and fluid” nature of 

prostitution and the limitations surrounding the research about it. Most of the 

evidence presented in Bedford (O.N.S.C.) was qualitative rather than quantitative. 

The experts debated the method and degree of causal inferences and it was 

generally not possible to have sampling that minimized errors. In addition, there 

were allegations amongst the experts of bias, over generalizations, methodological 

flaws and of conclusions not properly drawn (paras. 97-99). There are some 

parallels with the expert evidence in Bedford (O.N.S.C.) and the expert evidence in 

the subject claim. 

[1076] Himel J. adopted the following description of the role of an expert (National 

Justice Compania Naviera SA v. Prudential Assurance Co., [1993] 2 Lloyd's Rep. 68 

(Q.B. (Comm. Ct.), at pp. 81-82, quoted in Bedford (O.N.S.C.) at para. 100): 

1. Expert evidence presented to the court should be, and should be seen 
to be, the independent product of the expert uninfluenced as to form 
or content by the exigencies of litigation. 

2. An expert witness should provide independent assistance to the court 
by way of objective unbiased opinion in relation to matters within his 
[or her] expertise. An expert witness ... should never assume the role 
of an advocate. 

3. An expert witness should state the facts or assumptions upon which 
his [or her] opinion is based. He [or she] should not omit to consider 
material facts which could detract from his [or her] concluded opinion. 

4. An expert witness should make it clear when a particular question or 
issue falls outside his [or her] expertise. 

5. If an expert's opinion is not properly researched because he [or she] 
considers [there to be] insufficient data ... available, then this must be 
stated with an indication that the opinion is no more than a provisional 
one. In cases where an expert witness, who has prepared a report 
could not assert that the report contained the truth, the whole truth 
and nothing but the truth without some qualification, that qualification 
should be stated in the report [.] 

(Citations omitted) 

[1077] The following summary of the evidence-based approach to expert evidence, 

which seeks to remedy concerns about bias and advocacy (among other concerns) 
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was also adopted by Himel J. (David Paciocco, "Taking a 'Goudge' out of Bluster 

and Blarney: an 'Evidence-Based Approach' to Expert Testimony" (2009) 13 Can. 

Crim. L.R. 135; discussing the report of the Ontario Pediatric Forensic Pathology 

Inquiry (the “Goudge Inquiry”); quoted in Bedford (O.N.S.C.) at para. 102): 

(1) the theory or technique utilized by the expert must be reliable, and 
used in a manner that is reliable; 

(2) the expert must keep an open mind to a “broad menu of possibilities” 
(not be biased); 

(3) the expert must be objective and comprehensive in collecting 
evidence -- including rejecting information not germane and 
transparent about the information and influences involved; and 

(4) the expert must proffer more than the mere opinion, including the 
complete reasoning process, shortcomings and fair guidance on the 
confidence in the opinion. 

[1078] As in Bedford (O.N.S.C.), at the beginning of this trial the parties in the 

subject claim did not object to certification of the other parties’ experts. This may 

have been the result of an agreement between counsel. In any event, later in the 

trial there were a number of disputes about qualifications of experts as reflected in 

the number of evidentiary rulings on experts listed in Schedule III. Both the plaintiffs 

and the defendant allege that certain experts were biased or their conclusions were 

generalized or studies they relied on were methodologically flawed. More 

importantly, as in Bedford (O.N.S.C.), most of the scientific research referred to by 

the experts is qualitative in nature and involves similar challenges in terms of 

drawing causal conclusions. 

[1079] In this case (and others), in addition to determining the admissibility of 

evidence, the court must determine the weight to be given, if any, to expert evidence 

even if the expert report is admissible. The weight to be given to expert evidence 

depends on a number of contextual and fact specific factors. While there is no clear 

test for apportioning weight to an expert’s evidence, certain considerations guide the 

analysis. The expert’s scope of expertise, independence and impartiality, which 

emerge from the R. v. Abbey, 2009 ONCA 624, framework, continue to apply when 

assessing the weight to be given to the expert’s evidence. Likewise, deficiencies in 
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the expertise of an expert go to weight (R. v. Marquard, [1993] 4 S.C.R. 223 at 

p. 243). 

[1080] Overall, in assessing the reliability and weight to give to an expert’s opinion, 

the court should consider the expert’s qualifications and scope of expertise, the 

expert’s independence and impartiality, the validity and strength of the logic and 

methodology employed by the expert, the extent to which the expert’s methodology 

and opinions are supported and consistent with the relevant scientific evidence 

(including but not limited to the evidence which is cited by the expert), and the extent 

to which the expert’s opinions are also consistent with the opinions of other experts 

(R. v. Aitken, 2012 BCCA 134; R. v. C.M.M., 2020 BCCA 56 at para. 106). 

[1081] With this general framework in mind I turn to the parties’ specific objections of 

the expert evidence. 

(ii) Scope of expert reports 

[1082] Over the course of the trial I ruled that the opinions of two of the plaintiffs’ 

healthcare economists on matters pertaining to medical harm caused by wait times 

(Professors Daniel Kessler and Alistair McGuire) were outside their scope of 

expertise and therefore were to be given no weight. Likewise, I also struck portions 

of the reports of a number of the plaintiffs’ experts (Drs. Leslie Vertesi, Bassam 

Masri, Keith Chambers, and Mr. Yanick Labrie). 

[1083] Beyond these instances, which were the subject of previous rulings detailed 

in Schedule III, I find that experts of both parties have strayed at times outside their 

scope of expertise or provided opinions on matters that are not properly the subject 

of expert evidence. Specifically, I find that the plaintiffs’ experts, Drs. Keith 

Chambers and Gordon Matheson, as well as Professor Åke Blomqvist and 

Mr. Nadeem Esmail; the defendant’s experts, Drs. Robert McMurtry and Jeffrey 

Turnbull, and Professor Theodore Marmor; Canada’s expert, Dr. John Frank; and 

the Coalition Intervenors’ expert, Professor Marie-Claude Prémont opined on 

matters that either exceeded their areas of expertise or were not the subject of 

expert evidence. 
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[1084] In their expert reports, Professors Blomqvist, Marmor, and Prémont as well as 

Dr. Turnbull all opined on legal issues that are for this court to determine and in 

doing so those parts of their reports offend the ultimate issue rule. Specifically, they 

all express opinions regarding the proper interpretation of the Canada Health Act 

(“CHA”), a question of statutory interpretation which the court has to decide. 

Accordingly, I give no weight to the sections of their reports which include comments 

on how to interpret the legislation that is in issue here, namely the CHA and MPA. 

[1085] I also find that Drs. Chambers and Matheson, Mr. Esmail (plaintiffs); 

Dr. McMurtry (defendant); and Dr. John Frank (Canada) have opined on matters that 

are outside their scope of expertise. In his report Dr. Chambers opined on surgical 

consequences of waiting for cardiac, orthopedic and cataract surgery. However, 

Dr. Chambers was not qualified in these areas. In fact, Dr. Chambers is not a 

surgeon and was not trained as a surgeon. Further, during his oral testimony he 

confirmed that he has no expertise with respect to the medical conditions he opined 

on. Similarly, Canada’s expert, Dr. J. Frank, is an expert in social epidemiology but 

his opinions on healthcare economics were outside his scope of expertise. 

[1086] Dr. Gordon Matheson opined on matters relating to the surgical 

consequences of waiting for gallbladder surgery which falls outside the scope of his 

qualifications. Dr. Matheson is a sports medicine doctor, not a surgeon. He 

confirmed that he has no surgical experience or training and has never performed 

surgery. He was not qualified as an expert in surgery generally or gallbladder 

surgery in particular. 

[1087] I also find that Mr. Nadeem Esmail strayed beyond his scope of expertise 

when he opined on the likely effects a duplicative private healthcare market would 

have on the public system. As I discuss in detail later in these reasons, Mr. Esmail’s 

qualifications are quite limited and narrow. He has no academic affiliation, no peer 

reviewed publications and no training or experience in medical issues. His research 

has been limited to the development and use of problematic surveys of physicians 

regarding wait times for the Fraser Institute. It is true that his unchallenged 
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qualifications include healthcare economics but his education and experience in that 

area are limited. 

[1088] The defendant’s expert Dr. Robert McMurtry, opined in his report on matters 

pertaining to the design of healthcare systems in other OECD countries which he 

admitted during his oral testimony were outside his scope of expertise as he is not a 

healthcare economist. 

[1089] Accordingly, I give no weight to the portions of the reports of Dr. McMurtry, 

Mr. Esmail, and Drs. Matheson, Chambers and J. Frank that relate to matters that 

are beyond their respective scopes of expertise. As will be seen I discuss and give 

weight to other opinions of these experts. 

(iii) Form and content of expert reports 

[1090] There are also instances in the expert reports where the format and content 

of the reports did not comply with the Rules, particularly with the obligations experts 

are required to abide by in their role of assisting the court and not acting as 

advocates for the parties. 

[1091] For example, instead of authoring a proper expert report pursuant to the 

Rules and for the specific purpose of this litigation, Professor Åke Blomqvist (an 

expert health economist for the plaintiffs) simply appended to his affidavit a 

C.D. Howe publication from 2015 entitled “Rethinking Canada’s Unbalanced Mix of 

Public and Private Healthcare: Insights from Abroad” which he co-authored. 

Professor Blomqvist described this publication as a “commentary” on the CHA and 

medicare in Canada. This publication was not drafted as an expert report under the 

Rules. Nor was it prepared in conformity with the obligations that experts owe to the 

court. 

[1092] Moreover, the content and style of the publication is one of argument. For 

example, the authors advocate for the expansion of universal public insurance to 

include pharmaceuticals and other services not currently covered by public plans. 

Whatever merit those issues have as policy issues, they are wholly irrelevant to this 



Cambie Surgeries Corporation v. British Columbia (Attorney General) Page 290 

litigation since the plaintiffs do not seek to expand the scope of coverage of public 

healthcare through this claim. The authors also advocate for allowing greater room 

for private financing of hospital and physician care. This part of the report is relevant 

but it is framed as argument calling for policy reforms to allow for greater competition 

and patient choice in the healthcare market. During his oral testimony at trial, 

Professor Blomqvist acknowledged that the publication was not drafted as an expert 

report or as a scientific study, but as a policy paper which was aimed at encouraging 

governments to introduce policy reforms. 

[1093] The third part of Professor Blomqvist’s commentary contains the authors’ 

comments on the proper interpretation of the CHA. Specifically, it discusses whether 

the CHA imposes the kinds of restrictions on private financing of healthcare that are 

found in the MPA and which are the subject of the plaintiffs’ constitutional challenge. 

This is an issue for the court to decide, assuming it is relevant. It offends the ultimate 

issue rule and is given no weight. 

[1094] Overall, it is problematic to have an expert simply state in a bare affidavit 

commissioned a number of years after a publication that he is aware of his duties 

and to have that affidavit with an appended publication stand as an expert report. 

Those duties were plainly not part of the purpose or thinking of the publication. As 

discussed above, the threshold requirement that an expert acknowledge his or her 

obligations to the court of independence and impartiality is not an especially onerous 

one. Nonetheless, it requires consideration by an expert and it is not to be treated as 

a technical formality. It is intended to ensure that experts are fully aware that their 

duty to assist the court overrides their obligation to the party calling them at the time 

of preparing and drafting their opinion evidence to be used in the proceedings. 

[1095] Bearing in mind these comments, parts of Professor Blomqvist’s expert report 

such as his interpretation of the CHA must be given no weight. The problems with 

the use of his 2015 commentary in his current expert report reduces the reliability 

I can give the commentary. As will be seen elsewhere in this judgment I have used 

other parts of Professor Blomqvist’s report and his oral evidence. 
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[1096] Another instance of a report that fails to comply with the Rules and obligations 

of an expert to the court is Dr. Leslie Vertesi’s expert report. It was drafted as a letter 

to plaintiffs’ counsel and there are problems with the contents. Dr. Vertesi was asked 

to opine on four issues and, ultimately, I ruled that his evidence relating to three out 

of the four issues he was asked to opine on was inadmissible (2017 BCSC 581). 

[1097] The only portion of the report which was admissible related to whether 

increasing the availability of medical care through permitting access to private 

medical treatment would increase the overall cost of healthcare. However, 

Dr. Vertesi’s answers to this question were not based on a review of the scientific 

literature or independent research. Instead, Dr. Vertesi referred to anecdotes and 

personal stories about unidentified patients including his wife’s experience when she 

required surgery. Reference to such anecdotes are simply of no assistance to the 

court and cannot properly be tested. Needless to say the medical records relating to 

Dr. Vertesi’s anecdotal references are not before the court. 

[1098] Overall, Dr. Vertesi’s report does not meet the threshold for admitting expert 

opinion evidence under the Mohan criteria, as further developed in Abbey. 

Specifically, his report is neither necessary nor reliable and is of very limited 

assistance to the court. 

[1099] Finally, a number of the plaintiffs’ experts were not provided proper instruction 

letters from counsel prior to drafting their expert reports; they were only provided 

such letters after the fact or even after objection was taken while they were 

testifying. Rule 11-6(1)(c) requires an expert’s instructions to be included in the 

expert report, and a ruling was required on this point (2016 BCSC 2161). In other 

instances, the expert reports were not properly affirmed by the experts. 

(iv) Independence and impartiality of experts 

[1100] The plaintiffs objected to the expert evidence of two expert witnesses of the 

defendant, Drs. Jeffrey Turnbull and Gordon Guyatt. It is submitted that both have 

affiliations with organizations that have been involved in advocating against private 

pay surgeries in Canada, including against the activities of the corporate plaintiffs 
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and Dr. Day in particular. Drs. Guyatt and Day apparently have some history with the 

Canadian Medical Association and the plaintiffs’ cross-examination of Dr. Guyatt 

attempted to revisit that history, requiring a ruling from me (2019 BCSC 1221). 

[1101] For its part, the defendant also objected to the expert (and lay) evidence of 

most of the plaintiffs’ witnesses because they have existing affiliations with the 

corporate plaintiffs or personally with Dr. Day. 

[1102] A second related objection raised by the defendant is that some of the 

experts (and lay witnesses as well) have an economic interest in the outcome of this 

litigation, primarily as physicians who operate at one of the private surgical clinics. A 

third objection that the defendant raised is that the opinions and reports of some of 

the plaintiffs’ experts were substantively influenced and informed by the interests 

and views of Dr. Day which were contained in an email he sent them when they 

were first retained as experts. Fourth, the defendant raised concerns about the role 

of counsel in preparation of some expert reports. 

[1103] My discussion of these issues follows. 

(v) Experts’ affiliations and associations with parties 

[1104] The plaintiffs submit that Dr. Gordon Guyatt is not independent or impartial 

because he has personally advocated against private pay surgeries and due to his 

prior affiliation and involvement as a board member with the Ontario Health 

Coalition. The plaintiffs also submit that it is significant that the Ontario Health 

Coalition is also affiliated through a national coalition with the BC Health Coalition, 

which is an organization represented by the Coalition Intervenors in this case. The 

Ontario Health Coalition has supported the BC Health Coalition’s efforts in British 

Columbia, including in the context of this litigation. 

[1105] When asked about this in cross-examination Dr. Guyatt confirmed his 

involvement with the Ontario Health Coalition but testified that he was not aware of 

its indirect involvement in this case. Further, when presented for the first time with 

certain public statements issued by the Ontario and BC Health Coalitions with 
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respect to this case and private pay surgeries, Dr. Guyatt was critical of the 

terminology used by the organizations in their critique of the plaintiffs’ position. 

[1106] With respect to the other defendant’s expert that is challenged by the 

plaintiffs, Dr. Jeffrey Turnbull, the plaintiffs submitted that he lacked independence 

because his report was edited by Dr. Irfan Dhalla who was a founding member of 

Canadian Doctors for Medicare. Canadian Doctors for Medicare has also advocated 

against private pay surgeries and is an organization represented by the Coalition 

Intervenors in this action. When asked about this during cross-examination, 

Dr. Turnbull stated that he was not a member of the organization and was not aware 

of its involvement in this case. He also said that Dr. Dhalla’s role was limited to 

providing him comments on his draft report but the report was the product of his own 

research and reflects his personal expert opinions. 

[1107] The defendant raises a similar general objection to the evidence of nearly all 

the physicians who gave evidence on behalf of the plaintiffs, including the expert and 

lay evidence of Drs. Alastair Younger, Bassam Masri, Ross Davidson, and Robert 

Hollinshead. The defendant says that these witnesses lack independence and 

impartiality due to their affiliation with Cambie Surgeries. 

[1108] As I have noted above, in More v. Bauer Nike Hockey Inc., 2010 BCSC 1395 

at para. 183; aff’d 2011 BCCA 419), this court has held that an expert’s affiliation 

with a party and even his or her pecuniary interest in the outcome of litigation will not 

necessarily deem the expert’s evidence inadmissible or of limited weight. Instead, 

the courts in this province have adopted a contextual approach which takes into 

account the actual nature of the prior relationship as well as the nature of the 

expert’s opinion evidence. This approach is also consistent with the comments of the 

Supreme Court of Canada in White Burgess regarding the proper framework for 

assessing an expert’s independence and impartiality in the context of the expert’s 

duty to the court: “it is the nature and extent of the interest or connection with the 

litigation or a party thereto which matters, not the mere fact of the interest or 
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connection; the existence of some interest or a relationship does not automatically 

render the evidence of the proposed expert inadmissible” (at para. 49). 

[1109] Applying the contextual approach here, I find that the mere affiliations of 

some of the experts to parties is not a reason to discount their evidence. Drs. Guyatt 

and Turnbull had no involvement with the Coalition Intervenors’ participation in this 

litigation. Neither do they have a personal stake in this litigation. The fact that they 

have expressed views on these issues does not mean they acted as advocates in 

giving their expert evidence in this case. There is nothing in their reports or their oral 

testimony to suggest otherwise. 

[1110] Likewise, the fact that some of the plaintiffs’ experts have previously 

expressed strong opinions in favor of private healthcare does not mean they failed to 

meet their obligations to the court in fulfilling their role as experts. Further, the fact 

that some of the experts retained by the plaintiffs are affiliated with the private 

surgical clinics or have a prior relationship with Dr. Day does not in and of itself 

render their evidence either inadmissible or any less reliable. 

(vi) Pecuniary interest in the outcome of the litigation 

[1111] On the other hand, some of the plaintiffs’ experts (and lay witnesses) clearly 

have a more direct interest in the outcome of this litigation. 

[1112] Specifically, experts such as Drs. Hollinshead, Younger and Davidson all 

have a financial interest in Cambie Surgeries’ success. Drs. Hollinshead and 

Younger continue to provide surgical services at Cambie Surgeries and 

Dr. Davidson was one of the original investors and worked at Cambie Surgeries 

before moving to New Zealand. I note that Dr. Masri also operated at Cambie 

Surgeries and the SRC for a certain period of time, however, the evidence shows 

that his involvement in these private clinics was minimal and that, in any event, he 

has since stopped providing private pay surgical services at Cambie Surgeries and 

the SRC. 
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[1113] I note that in White Burgess the Supreme Court of Canada held that “a direct 

financial interest in the outcome of the litigation will be of more concern” when it 

comes to determining whether an expert is independent and impartial (para. 49). 

Thus, I find this factor to be more significant in assigning weight to the opinion 

evidence of the plaintiffs’ experts who have a direct financial interest in the outcome 

of this case. This factor will be especially relevant where there is indication that the 

expert has embellished or withheld pertinent information or where his or her opinion 

is otherwise contradicted by other admissible and reliable evidence. 

[1114] As will be seen, I apply this approach below to the assessment of some of the 

expert evidence under the principles of fundamental justice analysis. 

(vii) Dr. Day’s communications to certain experts 

[1115] Dr. Brian Day apparently had a prior relationship with Drs. Albert 

Schumacher, Hollinshead, and Davidson, and Mr. Labrie. They were first 

approached by Dr. Day to be experts for the plaintiffs, not by counsel for the 

plaintiffs. What follows here is a cautionary tale about the value of counsel having 

control over the development of expert evidence. 

[1116] The Rules are very clear about the duty of experts in court. Rule 11-2(1) 

states that an expert “has a duty to assist the court and is not to be an advocate for 

any party” and Rule 11-2(2) states that an expert must certify in any report that he or 

she is aware of that duty, made his or her report in conformity with that duty and will 

provide oral testimony in conformity with that duty. The four expert reports included 

essentially the same statement in compliance with this Rule; in the case of 

Dr. Schumacher his report stated: 

I am aware that [sic] of my duty and obligation as an expert witness to assist 
the court and not to be an advocate for any party. I certify that if I am called 
upon to give further testimony it will also be in conformity with that duty. 

[1117] A serious problem arises here because these four witnesses were retained by 

Dr. Day in circumstances that are the opposite of this important duty. 
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[1118] When approaching each of these individuals, Dr. Day sent them a 31-page 

document setting out his views on the case and his views about the “ineffective and 

harmful” rule that experts must maintain neutrality and impartiality when giving 

expert evidence. He also provided comments on the expert reports of the 

defendant’s witnesses, which these four individuals were asked to respond to. 

[1119] I include here the introduction of the communication that Dr. Day sent to 

Dr. Schumacher as an attachment to an email dated June 30, 2014. The email 

described the attachment as “my (confidential) notes that comment on the 

government reports”: 

“When I refuse to obey an unjust law, I do not contest the right of the majority 
to command, but I simply appeal from the sovereignty of the people to the 
sovereignty of mankind.” 

Alexis de Tocqueville, Democracy in America 

An Expert 

In BC, Supreme Court rule 11-2 (1) potentially eliminates valuable sources of 
evidence that might help a Court determine the correct decision. The issue is 
not the principle that expert witnesses have a duty to assist the court, but the 
requirement to declare they are not advocates for any party or any position of 
any party. Their “neutrality” must be certified in any report they prepare. 

While I can appreciate the difficulty that judges may experience in balancing 
the evidence of opposing experts, I would argue that is what their role should 
be. The imposition of the current rule generates obviously false claims of 
neutrality. 

In practical terms, many experts must be in an advocacy role. A physician 
has an ethical duty to advocate for her or his patient if their health is at stake. 
If Buddha were to give evidence supporting the Buddhist religion, under this 
rule he would not be an eligible expert. The Pope would be rejected as an 
expert on Roman Catholicism, and the Archbishop of Canterbury would 
similarly be excluded as an expert in Anglican doctrine. Gandhi could not be 
sworn in to testify as an expert on poverty, nor Einstein on the theory of 
relativity, since each would clearly advocate for their position on those issues. 

It is time to modify this ineffective and harmful rule. Any knowledgeable judge 
can detect bias and partisanship in a witness. It is their job to judge the 
credibility and discern the degree of weight that is put on evidence provided 
by an expert “advocate”. The current rule is not achieving its goal (see 
Appendix 2). It would be far more helpful to the Court if the expert declared 
his or her allegiance, which could then be weighted appropriately in the 
judicial decision making process. A false statement of neutrality is not helpful. 
Experts will tend to support whoever is funding them. “He who pays the piper 
calls the tune”. 
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Peer Review and Significance 

Many of the reports that are submitted by government experts rely on 
hearsay, unverified opinions and sometimes publications that are, when 
subjected to analysis, not valid. Peer reviewed publications, for example, are 
often wrong. If Columbus's discovery of America and Darwin's theory of 
evolution had been subjected to peer review they would likely have been 
rejected as pure fantasy. Even at the highest levels of scientific research, 
historical evaluation methods are being challenged: 

http://www.economist.com/_news/briefing/21588057-scientists-think-science-
self-correcting-aIarmingdegree-it-not-trouble 

... 

[Emphasis in original.] 

[1120] Dr. Day sent essentially the same communication to Drs. Hollinshead and 

Davidson, and Mr. Labrie. 

[1121] It is plain enough from this communication that Dr. Day was requesting that 

the four recipients of his email be experts in court while at the same time counselling 

them to ignore, if not violate, their primary duty to the court. However, a person 

cannot do both since the clear intention of the Rules is that a person cannot be an 

expert in court unless he or she complies with this duty. If it needs to be said, the 

requirement for experts to be independent is necessary in order to assist the court in 

understanding specialized evidence. It does not impose “false claims of neutrality” 

on experts. In the circumstances here, any falsity is the retaining of experts by telling 

them they are advocates and then tendering their reports with statements asserting 

that they are not advocates. 

[1122] The other parts of Dr. Day’s 31-page document to the experts are equally if 

not more concerning. Dr. Day provides his personal criticisms of the individuals 

retained as experts by the other parties. By personal, I mean comments by Dr. Day 

that another expert makes “an academic career out of studying wait lists”, the 

person’s “literature review is clearly selective” and the person “appears to have little 

understanding of statistics and their uses and limitations.” Another person has “a 

long-standing ideological aversion to non-government delivered or funded care” and 

raises “distorted” questions. Another “ignores patient care issues” and has a “failure 

to pay attention to detail.” This continues at some length with opinions about the 
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work and reputation of more than 20 people who were considered at the time to be 

experts in this trial (a number of reports by some of these experts were ultimately not 

tendered by the defendant). 

[1123] This information was clearly intended to inform and influence the four experts 

and yet it was not included as factual assumptions in the four expert reports, as 

described in Rule 11-6(1)(f)(i). The obvious explanation is that the information was 

intended as a “confidential” briefing for the experts, as Dr. Day made clear in his 

cover email. 

[1124] Apart from the partisan and personal nature of Dr. Day’s comments, he also 

provided his opinions about the issues on which the plaintiffs were seeking 

independent opinions from the four experts. In doing so Dr. Day made numerous 

unsupported assertions of fact, that were later adopted by the experts in their 

reports, including those relating to the design and operation of healthcare systems in 

other countries. There is no indication the experts independently verified these 

assertions. 

[1125] Moreover, Dr. Day’s email suggests that it was intended to inform and 

influence the experts’ opinions and reports precisely because he could not give his 

own expert evidence in this case. On p. 15 of the 31-page document attached to the 

email sent to Dr. Schumacher, Dr. Day writes: 

Bias in reports of [name of expert for defendant] and others: 

I am an advocate for the 5 patient plaintiffs in our constitutional challenge, 
and understand (see introduction) that this precludes my being an “expert” 
witness in this constitutional challenge. I will briefly outline just a few 
examples -- ignored by advocates for our current system -- that counter the 
bias that I have observed in the [expert for the defendant’s] report. I do not 
claim that the following are comprehensive, nor do they necessarily refute all 
of the claims made by [the expert for the defendant]. I merely point to the fact 
that these examples demonstrate partisanship and selectivity by [expert for 
the defendant] and the other 27 government experts ... 

[1126] Dr. Day then goes on to set out 10 points which he claims were omitted from 

the other experts’ reports. Some of these points are then reproduced almost 

identically in the reports of the four experts who received his email correspondence. 
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[1127] In cross-examination Dr. Day explained that he sent his commentary to the 

experts because he did not want them to “write a partisan report” and he “didn’t 

believe that experts should be advocates for one side or the other.” However, this 

explanation is directly contradicted by what Dr. Day actually wrote to the experts. For 

example, he clearly expressed his view that all experts are and must be “advocates” 

for one side or another. Overall, under the circumstances, there is reason to 

question Dr. Day’s explanation at trial about his purpose in writing his email to the 

four experts. Further, his explanation does not address the main issue which is his 

clear attempt to influence and inform the reports of the experts he wrote to. 

[1128] I also note that Dr. Day’s email correspondence includes many inappropriate 

personal attacks against some of the defendant’s experts. While his personal attacks 

did not make their way into the experts’ reports, it is hard to say they did not 

influence the manner in which the plaintiffs’ experts read the defendant’s expert 

reports that they were responding to. Some of the four experts did say in their 

evidence that they were not influenced by Dr. Day’s communication. However, I find 

that the opposite was the intention of the communications and, again, it is difficult to 

see how that intention could have been separated from the work that resulted. 

[1129] Besides the content and manner of the communication between Dr. Day and 

Drs. Schumacher, Hollinshead, and Davidson, and Mr. Labrie, there are other 

indicators that they approached their roles as experts in this litigation in a manner 

that is inconsistent with their duties to assist the court and to maintain independence 

and impartiality. 

[1130] Dr. Hollinshead has a direct economic interest in the outcome of this litigation 

given the fact that he has elected to work exclusively in private clinics. His evidence 

was that he bills patients $500-$600 for a surgical consultation whereas the MSP 

rate for a surgical consultation is $120-$140. If the plaintiffs are successful in this 

litigation Dr. Hollinshead, as well as other similarly situated specialists, will likely 

benefit from a much expanded private healthcare market, thereby significantly 

increasing their client base and earnings. 
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[1131] More concerning perhaps is that, during his oral testimony, Dr. Hollinshead 

confirmed that he is a “passionate advocate” for private medical care and has been 

involved in an advocacy group which has publicly supported the corporate plaintiffs. 

Dr. Hollinshead acknowledged that in his report he cited only articles that supported 

his views despite being aware that there were studies and reports which 

contradicted his opinions. Finally, Dr. Hollinshead incorporated at least six of the 

opinions expressed by Dr. Day in his email, at times using nearly identical 

terminology. 

[1132] There are also indicators of lack of independence as well as partisanship with 

respect to Dr. Schumacher’s evidence. After receiving Dr. Day’s email 

correspondence, Dr. Schumacher was asked to respond to five of the defendant’s 

expert reports. He was provided 450 pages of materials on July 9, 2014, and 

provided his response only four days later, on July 13, 2014. In cross-examination it 

became apparent that Dr. Schumacher did not conduct his own independent 

research in preparing his expert report. He could not recall whether he even 

completed a review of the materials that were provided to him by plaintiffs’ counsel. 

In fact, there are very few references to scientific literature, or any evidence for that 

matter, to support the opinions expressed by Dr. Schumacher in his report. Like 

Dr. Hollinshead, some of the opinions expressed in Dr. Day’s email were also 

incorporated in Dr. Schumacher’s report without any indication that he made any 

attempts to independently verify them. 

[1133] It is also significant and concerning that plaintiffs’ counsel made substantive 

changes to Dr. Schumacher’s expert report. These included adding a newspaper 

article from the Calgary Herald that had been provided by Dr. Hollinshead; changing 

the wording of one of his sentences to say that arguments made in a paper that 

reached conclusions contrary to the plaintiffs’ claim were “surprising and contrary to 

health care policy,” and adding a sentence to Dr. Schumacher’s report to the effect 

that better treatment and monitoring of chronic conditions is both beneficial to 

patients and more cost effective in terms of overall healthcare costs. 

Dr. Schumacher’s file contains no documentation to suggest that he had reviewed 
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and approved these changes and he could not recall having done so. As discussed 

below, there are also other instances of counsel for the plaintiffs making substantive 

changes to the contents of expert reports. 

[1134] With respect to Mr. Labrie, in addition to the email correspondence from 

Dr. Day excerpted above, on April 15, 2014, Dr. Day wrote in his email to Mr. Labrie 

as follows: 

We have received them [the defendant’s expert reports] and I have been 
sequestered for the past several days going through a filling cabinet full of 
28 government expert reports, some of which are more than a hundred pages 
long. I have done this to add my commentary, although I do not believe it can 
be used in court because I am an advocate (see introduction of my attached 
review). 

I wonder if you could glance over the comments and let me know, based on 
my critique, which expert reports you think would be most appropriate for you 
to consider responding to? 

[1135] Once again, this email makes it abundantly clear that Dr. Day’s “commentary” 

was meant to inform and influence the experts and the manner in which they 

approached their task of responding to the defendant’s expert reports. At least in the 

case of Mr. Labrie, there is good reason to think that he was intended to be a proxy 

for Dr. Day. 

[1136] As with the previous three experts, Dr. Davidson’s report also incorporated 

aspects of Dr. Day’s email correspondence with respect to his response to a report 

from an expert for the defendant (which the defendant ultimately did not rely on). For 

example, during cross-examination Dr. Davidson confirmed that he had no previous 

knowledge of the history, regulatory context and design of the Accident 

Compensation Commission (“ACC”) system in New Zealand. Instead, he based his 

opinions on the information contained in Dr. Day’s email correspondence as well as 

Wikipedia and he did not conduct any independent research beyond those sources. 

As previously noted, Dr. Davidson is also one of the initial investors and doctors who 

operated at Cambie Surgeries. 
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[1137] In final reply submissions, counsel for the plaintiffs acknowledged some of the 

concerns raised by Dr. Day’s email correspondence and its influence on these four 

experts. However, the submission was that ultimately it did not matter: 

The defendant also wants to make a great deal out of the email that Dr. Day 
sent to some experts. First it was only sent to four experts: Dr. Schumacher, 
Davidson, Hollinshead and also to Professor Labrie, and very little use had 
been made of the evidence of these experts. So the plaintiffs emphatically 
dispute [counsel for the defendant’s] claim that the [defendant’s] experts were 
superior to the plaintiffs’ experts with regard to impartiality and that Your 
Lordship can feel comfortable relying on their opinions rather than the 
plaintiffs. (Transcript Day 194, p. 49) 

[1138] It is true that the evidence of Dr. Schumacher is not referenced at all in the 

plaintiffs’ closing submissions. The reports of Drs. Davidson and Hollinshead and 

Mr. Labrie are each referenced only twice and that is with respect to very general 

and uncontentious issues. Thus, the plaintiffs are correct in stating they do not rely 

on the evidence of these experts. But the above problems were manifest from the 

beginning and it is not at all clear why the reports were tendered to begin with. 

Having tendered them, the problems must now be dealt with. I add that the 

qualitative comparison raised by the plaintiffs is simply not responsive to this 

situation. Overall, the plaintiffs’ reply does not address the issues here. 

[1139] I can only conclude that no weight can be given to the expert reports and 

evidence of Drs. Schumacher, Davidson and Hollinshead and Mr. Labrie. The 

communications from Dr. Day to these individuals has so tainted their evidence that I 

cannot be confident in their independence. In addition, to the extent that the four 

witnesses responded to the defendant’s experts, their responsive evidence has no 

weight and cannot be preferred over the expert evidence of the defendant on the 

applicable issues. 

(viii) Other issues with plaintiffs’ experts 

[1140] There are other examples of problems with the development of the plaintiffs’ 

expert evidence. 



Cambie Surgeries Corporation v. British Columbia (Attorney General) Page 303 

[1141] Professor Alistair McGuire was qualified as an expert in health economics for 

the plaintiffs. A draft of his report included the following conclusions: 

a) the ability of private healthcare insurance to reduce wait times in the 

public system is constrained; 

b) the incentive for healthcare providers to maintain long public wait lists 

where parallel private care is allowed is a legitimate issue requiring 

regulation; 

c) the potential benefits of private healthcare insurance tend to be offset 

by the costs of regulation of a private insurance market, necessary to 

ensure adequate coverage; 

d) there remains little empirical evidence on the role of private healthcare 

insurance in mixed systems and the evidence that does exist is largely 

inconclusive; and 

e) the general finding from the literature is that delays in treatment do not 

affect ultimate long-term clinical outcomes at the individual level. 

[1142] As can be seen these conclusions do not assist the plaintiffs’ claim and in 

cross-examination Professor McGuire confirmed that these opinions continue to 

reflect his views. 

[1143] However, these opinions were deleted from Professor McGuire’s final expert 

report following discussions with plaintiffs’ counsel. While Professor McGuire 

testified that he did not recall being asked to remove those passages, I nonetheless 

find it concerning that they were excluded from his report after plaintiffs’ counsel 

suggested certain revisions to the report, relating to structure, headings, and the 

specificity of the questions to be addressed. Clearly, the opinions mentioned above 

are highly relevant and touch upon the core issues relating to the whether or not 

there is a rational connection between the impugned provisions and protecting the 

public system and equitable access to healthcare. Further, I find that neither 
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Professor McGuire nor plaintiffs’ counsel have provided a satisfactory explanation 

for the exclusion of these opinions from Professor McGuire’s report. 

[1144] Additionally, besides the experts who received Dr. Day’s “commentary,” the 

evidence suggests that some of the other experts retained by the plaintiffs were 

either not aware or did not fully appreciate the importance of maintaining their 

independence and impartiality. 

[1145] Dr. Matheson was asked to provide an expert report on the effects of waiting 

for medical treatment, primarily surgery, following my ruling that Professor Kessler 

was not qualified to opine on such medical questions. As previously noted, 

Dr. Matheson as a sports medicine physician has no training in the areas he opined 

on involving surgery, such as cardiology, gastroenterology, neurology or pediatrics. 

In his cross-examination he agreed that he has never conducted any research or 

otherwise has any specific expertise involving assessing the effects of wait times. 

Instead, Dr. Matheson seems to have essentially adopted without any independent 

research portions of Professor Kessler’s report which were given no weight in my 

previous ruling. 

[1146] When Dr. Matheson was first approached by plaintiffs’ counsel he responded 

in an email that: “we aren’t going to have much data on the effects of delays 

because medical research doesn’t do that.” He also suggested that “the best way to 

deal with a power struggle (objective vs. subjective data) is through personal stories 

-- the more the better so they cannot be discarded by the science types as simply 

anecdotal.” Despite these initial comments, he ultimately authored an expert report 

in which he opined that the medical research “consistently and irrefutably” shows 

that waiting for medical or surgical treatment can lead to increased morbidity and 

mortality and reduce quality of life and functional outcomes. His initial opinion that 

the medical research will not be able to substantiate harms due to waiting for 

treatment was not disclosed in his report and is at odds with the opinions expressed 

in his report. 
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[1147] In the same email to plaintiffs’ counsel’s request that he provide an expert 

report, Dr. Matheson went on to state that: “if you simply want an MD to make the 

submission of Dan’s [Professor Kessler] report happen, I will help if I can.” A few 

days later, he sent another email to plaintiffs’ counsel stating that he is “committed to 

helping the cause.” 

[1148] Given Dr. Matheson’s lack of expertise beyond sports medicine as well as his 

clear expression that he is willing to act as advocate in order to “help the cause,” 

even when that contradicts his own initial conclusions on the matter, his opinion 

evidence can be given no weight. 

[1149] Dr. Alistair Younger, an orthopedic surgeon, provided expert evidence for the 

plaintiffs on the effects of foot and ankle conditions on the mental and physical 

health of his patients. He opined on the effects of waiting for different types of 

surgery on patients. However, Dr. Younger’s ability to fulfill his duty to assist the 

court and not be an advocate for the plaintiffs is questionable given that he is a 

shareholder of both Cambie Surgeries and the SRC. By way of example, over the 

course of this trial (2016 to 2020) he received over $1.4 million from both private 

clinics. Dr. Younger clearly has a substantive direct economic interest in the 

outcome of this litigation. I accordingly find I can give his expert evidence no weight. 

[1150] To conclude, I find that some of the plaintiffs’ expert witnesses were not 

properly instructed by counsel on their obligations and duties to this court and as a 

result they did not appreciate their duties to the court. Further, the evidence 

suggests that the corporate plaintiffs, specifically Dr. Day of Cambie Surgeries, had 

significant influence over the form and content of some of the expert reports. Overall, 

in light of the above, I find that the expert evidence of Drs. Schumacher, 

Hollinshead, Davidson, Younger and Matheson and Mr. Labrie are to be given no 

weight. 

[1151] I should also note, that even without these preliminary considerations 

regarding the independence of these experts, I would nonetheless accord little or no 

weight to their evidence. Their respective reports contain no clear underlying 
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methodology which can be tested or evaluated. On many occasions these experts 

make bald assertions without referring to any supporting literature or scientific 

evidence. Further, some of their opinions are based on personal anecdotes that 

cannot be tested and are of very limited import. These six experts were also unable 

or unwilling to explain in oral testimony how they selected the publications they cited 

or even considered. Nor did they provide a satisfactory explanation for why they 

excluded highly relevant research that did not support their opinions. 

[1152] I assess the weight to be given to the other experts below as part of the 

principles of fundamental justice analysis. 

I. INTRODUCTORY ISSUES 

[1153] With the above review of the relevant evidence in mind I now turn to a 

substantive analysis of the evidence and legal issues in this case. 

[1154] The following are some introductory issues that are appropriately dealt with 

first. I discuss the impugned provisions of the MPA in some detail below in the 

section of principles of fundamental justice. 

(a) Standing of the corporate plaintiffs 

[1155] Before engaging in the analysis of the merits of the plaintiffs’ s. 7 claim, there 

are a number of procedural matters in dispute between the parties which need to be 

addressed. These pertain to standing of the corporate plaintiffs and the scope of the 

plaintiffs’ pleadings. In the ordinary course one would expect that these types of 

procedural and preliminary issues would be raised and addressed earlier in the 

litigation but that was not the case here. 

[1156] At the conclusion of this trial and during its closing submissions the defendant 

raised a number of preliminary procedural objections. It says that the corporate 

plaintiffs do not have public interest standing and they are therefore precluded from 

making “a systemic claim brought on behalf of all British Columbians.” The plaintiffs 

confirm that is their position. They say that they are entitled to frame their claim in 

those terms as a result of a previous decision that granted them public interest 
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standing (2016 BCSC 1292). In addition, according to the plaintiffs, the individual 

patient plaintiffs are entitled to invoke s. 7 rights of other patients who are not parties 

to this litigation, including but not limited to patient witnesses and even unidentified 

patients. 

[1157] There are, therefore, two sub-issues: whether public interest standing was 

granted in the previous decision and whether the plaintiffs’ claim is a systemic one 

that includes a constitutional claim on behalf of “all British Columbians”. 

[1158] Starting with the issue of standing, certain facts and legal propositions are not 

in dispute between the parties. The defendant does not dispute that the individual 

patient plaintiffs have private interest standing to pursue their individual claims. Nor 

does the defendant dispute that the corporate plaintiffs have standing in this 

litigation. However, according to the defendant, the previous decision in 2016 only 

granted private interest standing to the corporate plaintiffs. 

[1159] For their part, the plaintiffs accept that the corporate plaintiffs do not enjoy 

rights under ss. 7 and 15 of the Charter (Irwin Toy Ltd. v. Québec (Attorney 

General), [1989] 1 S.C.R. 927, 1989 CarswellQue 115 at 1004; Dwyidag Systems 

International, Canada Ltd. v. Zutphen Brothers Construction Ltd., [1990] 1 S.C.R. 

705). The plaintiffs also concede that in order for the corporate plaintiffs to have 

standing in this litigation one of two exceptions must apply: either the plaintiffs obtain 

public interest standing or the corporate party is subject to enforcement of a law and 

then challenges its constitutionality as a defence (Canada (Attorney General) v. 

Downtown Eastside Sex Workers United Against Violence Society, 2012 SCC 45 at 

paras. 18-76; R. v. Big M Drug Mart Ltd., [1985] 1 S.C.R. 295 at paras. 33-47). 

[1160] At the outset I note that no application was ever brought by the plaintiffs 

seeking an order granting the corporate plaintiffs public interest standing in this trial. 

What the plaintiffs rely on now is a decision I issued in July 2016 in which 

I dismissed an application by the Coalition Intervenors challenging the standing of 

the corporate plaintiffs (2016 BCSC 1292 at paras. 17, 18, 35-38). I determined that 

an intervenor was not permitted to challenge another party’s standing in the 
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litigation. The defendant did not join the Coalition Intervenors at that time and did not 

oppose the standing of the corporate plaintiffs. 

[1161] I also commented on the nature of the corporate plaintiffs’ standing in this 

case. Both parties rely on those comments as supporting their positions regarding 

the corporate plaintiffs’ standing. 

[1162] I concluded that the corporate plaintiffs had private interest standing. This 

was because their claim could legitimately be characterized as their defence to a 

counterclaim by the defendant. I found that the corporate plaintiffs did not come 

before the court voluntarily. A subsequent judgment of the Court Appeal confirmed 

that I had ruled that the corporate plaintiffs had private interest standing (2019 BCCA 

29 at para. 24). 

[1163] The problem here arises from a later ruling I made about whether the plaintiffs 

could amend their claim in response to changes made to the MPA during the trial 

(2018 BCSC 1141). I allowed the amendments, in part, and also said this: 

[59] On another issue, the plaintiffs say they would not add any new 
parties if the amendment to their claim was allowed but that would mean 
there is no party directly affected by s. 18.1, as demonstrated above. The 
plaintiffs also say that they represent all British Columbians so they can 
represent clinics providing diagnostic services. I accept that submission to the 
extent that successful constitutional litigation can affect everyone, even when 
there is only one successful plaintiff. 

[60] However, in my view, there remains a need for some party to have an 
interest in the subject matter of the litigation, in this case diagnostic services. 
As above, the current corporate plaintiffs operate surgical clinics and they use 
other facilities for diagnostic services (even public facilities). It is true that the 
corporate plaintiffs were previously granted public interest standing after 
being granted private interest standing (2016 BCSC 1292). However, the 
focus of the litigation at that time was surgical procedures. Diagnostic 
services were a collateral or contextual issue and s. 18.1 had not been 
proclaimed (although passed by the Legislature and assented to in 2003). 
I am not persuaded by the plaintiffs that a private surgery clinic can present a 
case for a private diagnostic clinic. 

[Emphasis added.] 

[1164] The Court of Appeal considered my 2016 and 2018 decisions on standing 

and pointed out the conflict between the two (2019 BCCA 29): 
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[24] The ‘standing’ issue was problematic. The trial judge had in 2016 
received written submissions on the question of whether the plaintiffs Cambie 
Surgeries Corporation and Specialist Referral Clinic (Vancouver) Inc. had 
standing to bring the constitutional challenge in this case. For reasons 
indexed as 2016 BCSC 1292, he had ruled that the corporate plaintiffs had 
private interest standing. (See paras. 57-8.) At para. 59, he said he did not 
find it necessary to decide whether they had public interest standing for 
purposes of the application before him; but he noted that they nevertheless 
met the “purposive and flexible” test for public interest standing enunciated in 
Canada (Attorney General) v. Downtown Eastside Sex Workers United 
Against Violence Society, 2012 SCC 45. 

[25] Then, in later reasons indexed as 2018 BCSC 1141, in ruling on the 
plaintiffs’ application to amend their pleading in light of the enactment of 
s. 18.1 of the MPA, the trial judge appears to have found that the plaintiffs did 
not meet the second part of the test for public interest standing and did not 
have a real stake or genuine interest in s. 18.1 of the MPA. ... Yet at the 
same time, he said at para. 60 of his ruling that the corporate plaintiffs had 
been “previously granted public interest standing after being granted private 
interest standing.” ... 

[Emphasis in original.] 

[1165] I agree. The comments I made in the 2018 decision were inaccurate and 

caused unnecessary confusion. As is evident from the opening words of para. 59 of 

the 2016 decision my comments regarding whether or not the corporate plaintiffs 

met the test for public interest standing constituted obiter and were made in the 

absence of full submissions or a proper evidentiary record. Overall, I find that the 

corporate plaintiffs were only granted private interest standing and not public interest 

standing in July 2016. The corporate plaintiffs were brought into this litigation 

involuntarily and they raised their constitutional challenge as part of their defence. 

[1166] I note, however, that subsequently the defendant discontinued the 

counterclaims and brought a new one in September 2016. The new counterclaim 

was substantively different and only sought declaratory relief flowing directly from 

admissions made by the corporate plaintiffs in this litigation. The defendant no 

longer sought damages or any injunctive relief against the corporate plaintiffs. Thus, 

the corporate plaintiffs no longer faced jeopardy by way of damages, audits, 

inspections, injunctions or enforcement as a result of the defendant’s counterclaim. 

However, the defendant did not, at that time, challenge the private interest standing 



Cambie Surgeries Corporation v. British Columbia (Attorney General) Page 310 

of the corporate plaintiffs. In addition, during its closing submissions the defendant 

withdrew its counterclaim entirely. 

[1167] In light of these developments the corporate plaintiffs can no longer be 

described as parties that come before the court involuntarily. And, to paraphrase the 

reasoning from the 2016 decision (2016 BCSC 1292 at para. 57), nor can it be said 

that they have been put in jeopardy by a state organ seeking statutory remedies 

under the MPA including audits, inspections, and injunctions in aid of a regulatory 

scheme. So a question may potentially arise with respect to the corporate plaintiffs’ 

private interest standing in this case. Nonetheless, the defendant does not challenge 

the corporate plaintiffs’ private interest standing. 

[1168] Under these circumstances, I confirm that the corporate plaintiffs have no 

more than private interest standing. I agree with the defendant that the 2016 reasons 

cannot be construed as granting the corporate plaintiffs public interest standing. 

[1169] As an alternate position, the plaintiffs submit that, if they had not been 

previously granted public interest standing, they should be granted such standing 

now. However, I agree with the defendant that it is too late in the day to grant the 

corporate plaintiffs public interest standing now. If the corporate plaintiffs wished to 

enjoy such status it was up to them to bring a proper application earlier in this 

litigation. Their standing has been raised as a live issue multiple times since 2016 

and certainly since the January 2019 decision of the Court of Appeal they knew it 

was a live issue. 

[1170] In any event, even if such an application were properly before me I would be 

inclined to dismiss it. Now that the full evidentiary record is before me I am not 

convinced that the corporate plaintiffs meet the three-part test developed by the 

Supreme Court of Canada in Downtown Eastside. 

[1171] There is at least a question whether the corporate plaintiffs still have a real 

stake in this litigation by virtue of the amendment and ultimate withdrawal of the 

counterclaim by the defendant. And the evidence suggests that the corporate 
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plaintiffs may have different and potentially conflicting interests from other people 

potentially affected by the same issue (R v. Kokopenace, 2015 SCC 28 at para. 128; 

MacLaren v. British Columbia (Attorney General), 2018 BCSC 1753 paras. 72, 76). 

As will be discussed further below the evidence shows that the interests of the 

corporate plaintiffs and the interests of at least some patients are not aligned and at 

times are conflicting. For example, it is clear that the Patient Intervenors have a 

different view about the constitutionality and value of the MPA. 

[1172] I conclude that the corporate plaintiffs cannot be considered an appropriate 

representative for bringing claims on behalf of “all British Columbians”. I also 

address in the next subsection the scope of the plaintiffs’ pleadings on the issue of 

whether the plaintiffs can speak for “all British Columbians”. 

(b) Scope of the plaintiffs’ pleadings 

[1173] As above, there is no dispute that the individual patient plaintiffs enjoy rights 

guaranteed under ss. 7 and 15 of the Charter and that they have private interest 

standing in this litigation. And I have confirmed above that the corporate plaintiffs do 

not have public interest standing and are not able to speak for “all British 

Columbians.” The question remains, though, whether the patient plaintiffs can 

pursue a constitutional challenge on behalf of “all British Columbians” as a matter 

under their pleadings. 

[1174] The current articulation of the plaintiffs’ pleadings is the Fifth Amended Notice 

of Civil Claim dated October 17, 2018. The plaintiffs rely on paras. 10-11 as setting 

out a systemic claim: 

10. The individual Plaintiffs seek the relief sought in this Notice of Civil 
Claim based upon violations of their individual rights under section 7 and 15 
of the Canadian Charter of Rights and Freedoms, Part I of the Constitution 
Act, 1982 (hereinafter the “Charter”), which are not justified under section 1 of 
the Charter. 

11. To the extent that it is necessary in order to fully present to this 
Honourable Court the significant constitutional questions raised by this case, 
the individual and corporate Plaintiffs also seek the relief in the public interest 
on the basis that, in all the circumstances, the proposed suit is a reasonable 
and effective way to bring the issues that it raises before the court. Further, 
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this proceeding raises serious legal questions; the Plaintiffs have a genuine 
interest in the resolution of the questions posed; and there is no other 
reasonable and effective manner in which the full scope of these legal 
questions may be brought before this Honourable Court. 

[Emphasis added.] 

[1175] The path taken by the plaintiffs in this litigation is not by way of a systemic 

claim but principally through invoking the constitutional rights of the individual 

plaintiffs and patient witnesses. While they mention “public interest” in para. 11 this 

is done only in relation to the relief sought. Undoubtedly, if the plaintiffs are 

successful then potentially other patients whose s. 7 rights are breached due to the 

operation of the impugned provisions will benefit from these provisions being struck. 

However, that alone does not constitute a systemic claim. 

[1176] The plaintiffs have clearly chosen to present their case by way of proving 

harm to individual plaintiffs and patient witnesses. By way of contrast, the plaintiffs 

have not pursued their claim by way of “reasonable hypotheticals” as has been done 

in the context of systemic claims under s. 12 of the Charter (R. v. Smith, [1987] 

1 SCR 1045 at para. 79 and R. v. Nur, 2015 SCC 15, at para. 48). Instead, the 

plaintiffs have presented a great deal of evidence relating to individual harm from 

which it asks the court to draw broader inferences about harm experienced by other 

patients due to excessive wait times for necessary medical care. 

[1177] That being said, I agree with plaintiffs’ counsel that the defendant appears to 

be conflating the issue of standing and the evidentiary burden that lies on the 

plaintiffs under s. 7. While there must be a party with sufficient interest in the 

outcome of the litigation in order to bring the claim in the first place, nothing 

precludes that party from relying on evidence regarding the effects of the impugned 

provisions on other persons (including non-parties) in order to establish its 

constitutional challenge. 

[1178] The Supreme Court of Canada has determined on a number of occasions, 

including in the context of s. 7 rights, that a claimant who has standing can prove its 
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case by showing the unconstitutional effects of the impugned law in his or her own 

case or on third parties (Nur, at para. 51): 

[51] I turn first to the general jurisprudence of Charter review. This Court 
has consistently held that a challenge to a law under s. 52 of the Constitution 
Act, 1982 does not require that the impugned provision contravene the rights 
of the claimant: R. v. Big M Drug Mart Ltd., [1985] 1 S.C.R. 295, at p. 314; 
R. v. Morgentaler, [1988] 1 S.C.R. 30; R. v. Wholesale Travel Group Inc., 
[1991] 3 S.C.R. 154; R. v. Heywood, [1994] 3 S.C.R. 761; R. v. Mills, [1999] 
3 S.C.R. 668; R. v. Ferguson, 2008 SCC 6, [2008] 1 S.C.R. 96, at 
paras. 58-66. As I wrote in Ferguson, “[a] claimant who otherwise has 
standing can generally seek a declaration of invalidity under s. 52 on the 
grounds that a law has unconstitutional effects either in his own case or on 
third parties”: para. 59. This is because “[i]t is the nature of the law, not the 
status of the accused, that is in issue”: Big M, at p. 314, per Dickson J. 
Section 52 of the Constitution Act, 1982 entrenches not only the supremacy 
of the Constitution but also commands that “any law that is inconsistent with 
the provisions of the Constitution is, to the extent of the inconsistency, of no 
force or effect”. If the only way to challenge an unconstitutional law were on 
the basis of the precise facts before the court, bad laws might remain on the 
books indefinitely. This violates the rule of law. No one should be subjected to 
an unconstitutional law: Big M, at p. 313. This reflects the principle that the 
Constitution belongs to all citizens, who share a right to the constitutional 
application of the laws of Canada. 

[Emphasis added.] 

[1179] The defendant seeks to distinguish Nur and the cases cited therein on the 

basis that they were criminal cases. I do not see why that makes any difference. 

Regardless of whether the infringement is in the context of criminal sanctions or a 

regulatory scheme, the focus of the Charter analysis is on the effects on individuals 

whose ss. 7 and 15 rights are at stake. As recognized in Big M and cited above in 

Nur: “[n]o one should be subjected to an unconstitutional law”. I see no reason why 

this principle would apply only to the criminal context and not to a regulatory scheme 

such as the one at issue in the case at bar. 

[1180] The plaintiffs are not seeking to prove their case by way of “reasonable 

hypotheticals”. Instead they rely on evidence of what they describe as harm to 

individual patients, whether they are parties or witnesses. Further, the plaintiffs also 

seek to establish that the Ministry of Health data in conjunction with expert medical 
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evidence can establish that certain patients suffering from specific conditions are at 

greater risk of suffering harm due to excessive waiting. 

[1181] Whether or not the evidence adduced by the plaintiffs establishes that anyone 

has been deprived of their s. 7 rights is a separate issue that is discussed in great 

detail below. However, it seems to me that the jurisprudence demonstrates that in 

attempting to meet their evidentiary burden the plaintiffs can rely on evidence 

regarding the violation of rights of third parties (in the general sense) under ss. 7 and 

15 of the Charter. 

[1182] In Chaoulli, for example, the trial judge noted that the health of the claimants 

was not under threat (Chaoulli c. Québec (Procureure générale), 2000 CanLII 

17910, [2000] J.Q. no. 479 (C.S.) at para. 241 (English translation, Ex. 588) 

(“Chaoulli (Q.C.C.S)”). In fact, the entirety of the claimants’ case was pursued by 

showing that s. 7 rights of certain unidentified patients, whom were not before the 

court, were at risk of being deprived. The Supreme Court of Canada followed the 

same approach and relied on evidence regarding the effects of wait times on 

unidentified patients as well. 

[1183] In R. v. Morgentaler, [1988] 1 S.C.R. 30, the challenge was brought by a 

physician who would have faced penal sanctions under the impugned law. However, 

the law was struck down because it deprived the third parties, women seeking 

termination of pregnancy, of their s. 7 rights (Morgentaler at p 79). Likewise, in 

Canada (Attorney General) v. Bedford, 2013 SCC 72 (“Bedford”) the impugned 

provisions of the Criminal Code which restricted the ability of prostitutes to take 

certain safety measures were struck on the basis of evidence of lay witnesses and 

experts which established that s. 7 rights of third parties, and not necessarily the 

named claimants, were being deprived (see, for instance, Bedford at paras. 61-64). 

[1184] In Gosselin v. Quebec (Attorney General), 2002 SCC 84, the claimant 

challenged a provincial regulatory scheme in the context of a social benefits 

program, alleging that the criteria for allocation of benefits breached her and other 

similarly situated women’s rights under ss. 7 and 15 of the Charter. The Supreme 
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Court of Canada considered evidence relating to the effects of the challenged 

regulatory scheme not only on the named claimant but on women generally (see, for 

example, Gosselin at paras. 37-47). 

[1185] To conclude, I believe the focus of the parties on whether or not the claim is 

“systemic” is misplaced. While the plaintiffs have framed their case as a 

constitutional challenge pursued by individual patient plaintiffs and corporate 

plaintiffs (subject to my comments above), they are entitled to prove the 

unconstitutional effects of the impugned provisions by relying on evidence regarding 

their own experiences as well as the circumstances and experiences of third parties. 

(c) Urgent and emergent medical care 

[1186] In prioritizing patient care, medical needs are roughly classified under three 

categories: urgent, emergent and elective. Urgent and emergent refer to situations 

that pose threat to life or limb if not treated within a matter of hours or days. Some 

physicians use urgent and emergent to mean different situations and some use the 

terms synonymously. These patients are not included in the SPR data, discussed 

above and below. Elective surgeries are still medically necessary, but can be 

performed weeks or months without imminent jeopardy to life or limb. These 

surgeries are recorded in the SPR data. 

[1187] There is broad consensus amongst the experts that patients with urgent and 

emergent needs are provided timely care in British Columbia. 

[1188] For example, Professor McGurran, who gave evidence on behalf of the 

plaintiffs, stated in his expert report that if a patient’s condition “becomes an 

emergency, it will be treated accordingly, without delay”. He confirmed in his viva 

voce testimony that “on the acute care side of things when you’ve got an urgent 

case it’s dealt with really well, really effectively.” 

[1189] Dr. Lauzon, one of the plaintiffs’ physician witnesses testified that in his 

experience physicians are “able to do a good job accommodating the urgent cases”. 

He described “urgent” cases as those where there is a significant chance that the 
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patient’s health will seriously deteriorate in the short term. Likewise, Dr. Dvorak, 

another witness for the plaintiffs, testified that “I think we do a good job caring for the 

urgent and emergent patients in my practice.” Further, “we take great care of the 

emergent/urgent patients, best anywhere in the world, no question in my mind, and 

I’ve travelled the world and I know.” 

[1190] Dr. Penner likewise testified that if a patient has an urgent problem, the 

patient is treated immediately. Dr. Smith stated in his expert report that “individuals 

who are critically ill, both medically and psychiatrically, usually receive excellent and 

timely healthcare”. He also testified that, with respect to his own practice, he can 

treat urgent patients without delay. 

[1191] Experts for the defendant also agreed that urgent needs are properly 

addressed in the public system. Dr. McMurtry testified that “the studies that I’m 

familiar with across Canada show that generally speaking that the response to 

emergencies and emergency surgery is good in Canada.” 

[1192] The experiences of individual patients who gave evidence at trial also 

demonstrate that urgent and emergent cases are treated in a timely fashion. Mandy 

Martens, testified that once her cancer was diagnosed, the treatment she received in 

the public healthcare system was “amazing” and confirmed that she received timely 

surgeries and appropriate follow-up. 

[1193] Erma Krahn underwent heart bypass surgery, abdominal surgery, cataract 

surgery in both eyes, and surgery to deal with lung cancer. Her evidence was that 

she was satisfied with all of the care she received in the public healthcare system, 

except the time she was told she would have to wait for surgery on her knee. 

[1194] Barbara Collin testified that upon being diagnosed with breast cancer, she 

was able to access treatment “quite quickly”. 

[1195] Other patients, such as Larry Cross, Kyle Doyle and Myrna Allison also stated 

in their affidavits that they received high quality and timely care when they had 

urgent needs. 
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[1196] The result is that the plaintiffs’ allegation of untimely medical care cannot be 

sustained against patients in British Columbia who require urgent or emergent care 

in British Columbia. 

[1197] It is also important to note that private surgical facilities such as Cambie 

Surgeries and the SRC are only permitted to perform certain elective surgical 

procedures pursuant to the guidelines and rules of the College of Physicians and 

Surgeons of British Columbia. For example, generally, urgent and emergent cases 

can only be treated in a hospital. Therefore, even if the impugned provisions of the 

MPA were struck down, urgent and emergent cases would still depend on access to 

medical services in the public system. Indeed, the defendant claims that striking the 

impugned provisions would have a detrimental impact on the ability of the public 

system to properly respond to urgent cases. I discuss this issue below under the 

arbitrariness section. 

[1198] I next turn to the situation of other patients, primarily those waiting for elective 

surgery, beginning with some introductory comments and then discussions about 

measuring wait times including the development and significance of priority codes 

and benchmarks. 

J. WAIT TIMES 

(a) Introduction 

[1199] In contrast to cases of urgent and emergent care, the administrative data as 

well as direct evidence of patients and physicians demonstrates that some patients 

will experience significant wait times before completion of elective surgery. The 

defendant acknowledges that some patients wait beyond a reasonable time for 

elective surgeries in the public system but submits that there are many reasons for 

delays and, in any event, the defendant disputes the legal implications that the 

plaintiffs draw from such delays. 

[1200] Before turning to the evidence regarding how to measure wait times in the 

public system, some clarification of terminology is required. At times witnesses and 
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even counsel have referred to two terms interchangeably -- wait times and wait lists. 

While these two terms are related they are not identical and it is important to 

maintain the distinction between the two. 

[1201] As above, wait times is a concept that refers to the actual period of time a 

particular patient is waiting for a medical appointment or treatment. The Ministry of 

Health tracks these wait times as Wait One and Wait Two as discussed above. As 

the patient journey discussed above illustrates, some of these wait times stem from 

the patient’s individual decisions, such as when to see their family physician, and 

some aspects of the wait times are associated with the availability of healthcare 

professionals and resources. 

[1202] Wait lists, on the other hand, are a tool used by physicians in order to 

prioritize and manage their patients’ cases. While the Ministry of Health provides 

certain guidelines to physicians, ultimately each physician decides how to manage 

his or her own wait list. As the evidence of the physicians has shown, wait lists are 

managed very differently by different doctors. For example, some specialists include 

patients on their wait list even before they are willing, able and ready to undergo 

surgery. Mr. Grant Pearson was on Dr. Bradley Amson’s wait list well before he met 

the weight pre-condition for his surgery as discussed above. In this regard, wait lists 

may have high error rates which lead to inflation of the number of patients that are 

actually waiting for surgery as discussed below. 

[1203] Likewise, a long wait list will not necessarily mean a long wait for a particular 

patient. For example, the wait for a surgeon with a long wait list may actually be 

quite short if that surgeon is allocated a relatively greater number of operating room 

days. In contrast, the wait for a surgeon with a very short wait list may nevertheless 

be extremely long if that surgeon is allocated only few operating room days. 

Nonetheless, the evidence of the physicians at trial was that long wait lists are a 

problem. Likewise, there is general consensus amongst the experts who gave 

evidence in this case that lengthy wait times are generally not desirable. 
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[1204] However, I also note that there was also agreement amongst the experts and 

physicians who gave evidence for both parties that not all waits are bad for patients. 

In fact, in some cases, waiting, even for a long time, is medically appropriate in order 

to improve surgical outcomes. For example, Dr. Reilly testified that in some cases of 

orthopedic surgery for children it is appropriate and even advisable to wait months 

and even years before doing the surgery because they are still growing, and waiting 

until full growth is achieved will increase likelihood of a better surgical outcome. 

Similarly, Dr. Masri testified that a wait of one week would generally be unadvisable 

for joint replacement surgery. 

[1205] Likewise, experts of both parties, Dr. Guyatt for the defendant and Dr. Masri 

for the plaintiff, testified that for certain conditions and in certain circumstances it is 

appropriate to wait before surgery in order to see how the underlying condition 

progresses, explore alternative courses of treatment or resolve co-morbidities or 

other health conditions before surgery. Thus, we cannot presume that all waits are 

necessarily undesirable or harmful. 

[1206] Finally, when analyzing aggregated wait time data we must also be consistent 

in terms of the terminology and parameters we employ and be mindful about the 

limitations of such data. For example, while it seems common to use median wait 

times in assessing administrative data, we must remember that many patients may 

wait considerably more or less than the median wait time. A specific procedure may 

have a median wait time of one week, even though one-half of patients could wait 

around one month for the procedure. 

[1207] For this reason it is problematic to attempt to draw specific inferences 

regarding how long a particular patient might wait for a specific treatment based on 

median wait times drawn from aggregated wait time data. The aggregate data and 

median wait times are therefore only useful in assessing overall performance of the 

healthcare system but cannot be used in order to predict wait times or health 

outcomes of a particular patient. As will be seen, generalized data may also be 
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useful when accompanied with expert evidence that relates the data to the individual 

circumstances of a patient. 

[1208] Ultimately, measuring wait times is a complex and controversial matter and 

I turn to that next. 

(b) Measuring wait times: patients and physicians 

[1209] I have described above the use of the Ministry of Health’s SPR wait time data 

and the prioritization codes. Patients and physicians also have their own views about 

what is a reasonable wait time. I discuss here those different views beginning with 

patients, then physicians and then the SPR data. 

(i) Patients views on wait times 

[1210] It goes without saying that patients and their families are the most important 

stakeholders in the healthcare system. They are the ones with the medical 

conditions that require medical care and they are the ones who have to manage 

their lives, including their families and work, around that care. Waiting for medical 

care obviously affects patients most directly and they have legitimate concerns 

about receiving that care in a timely manner. What is “timely” care is the critical issue 

and I consider that from the point of view of patients here. 

[1211] I had the opportunity to hear from a number of patients, five of whom were 

plaintiffs in this action at one point or another. Other patients testified on behalf of 

the plaintiffs but were not parties or intervenors themselves. Some of the witnesses 

testified about family members who have required medical care and they all 

presented themselves as genuinely concerned about their healthcare and the 

healthcare of others. They did not choose to be sick or injured and when faced with 

an illness or accident they have had to adapt their lives to that fact, sometimes with 

significant personal consequences. 

[1212] Some patients say that their condition worsened because of the wait for 

healthcare. Some say the medical condition of a family member worsened because 

of the wait. For reasons discussed in other places in this judgment, to a large extent 
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these are issues relating to medical causation that require the application of medical 

expertise. Specifically, whether waiting for a specific surgical procedure caused 

deterioration or worsening of a patient’s condition must be established through a 

qualified expert medical witness (either in an individual case or by means of reliable 

generalized evidence). 

[1213] But speaking generally, patients’ views must be considered and they 

obviously want the most modern and effective healthcare provided at the earliest 

possible time to relieve their pain and distress. This would be at least as important 

for a family member, and arguably the pain and distress is even more trying when it 

is experienced by one’s child. 

[1214] Some of the patients, as well as physicians, described the situation of 

patients in terms of their “need for medical care”. On the other hand, the economists 

who gave evidence in this trial described it as “demand for medical care”. As I see 

the evidence, if there is a difference between the two terms it may be that need 

connotes a more personal and subjective aspect while demand applies some 

objectivity to the inquiry. Similarly, the need for healthcare can be very individual and 

personal while demand may include a more collective notion of healthcare. 

[1215] A number of experts testified on the issue of demand for healthcare. For 

example, Michael Bliss, an expert for the plaintiffs who reviewed the history of 

healthcare in Canada, described this demand as infinitely elastic. By this he meant 

that the science of medicine is always improving, as is the related technology, and 

physicians will always be looking for those improvements and patients will always be 

looking for better healthcare. 

[1216] Professor Åke Blomqvist, an expert in health economics for the plaintiffs, 

captured some of these complexities in his testimony. He believes that any 

difference between need and demand is arbitrary: 

When a person is sick, their principal concern of course is to get better, but 
the question as to -- well, let me add, often their concern also is, since they 
often don't know the exact nature of the health problem, to get some degree 
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of certainty as to what might happen if they don't get certain kinds of services. 
So that if cost was no consideration, the amount of health services, including 
diagnostic services, to get for reassurance that any given patient with health 
problems might want, could be virtually unlimited. Everybody would want to 
be treated by the best surgeon available if you have serious problems that 
require surgery. Everybody would want to have every test, no matter how 
expensive, that would rule out any possible complication of your health 
problems in the future, even if the probabilities were very low. It is not feasible 
to define need as -- so broadly that it would satisfy everything that every 
person who thinks they might have a health problem would want if cost was 
no consideration. But if you cannot define need on the basis of what patients 
might want, then how do you define need? And the answer is that there is no 
obvious definition. You must draw the line somewhere between health 
services that a given regime will not supply because they are too costly and 
the expected benefits are too small, and the health services that you 
obviously would supply -- any decent community would obviously supply to a 
person who is sick and wants to get well. Somewhere in between there, if you 
want to define the concept of need, then you have to find some kind of a 
boundary within that range, and there is no logical basis for doing so. 

If I may elaborate on that answer a little bit, one of the consequences -- or 
one of the reasons why the United Kingdom system is so much cheaper than 
the system in Canada and in many other countries on a per capita basis is 
that the implicit definition of need that the British general practitioners use 
when they advise patients or authorize patients to use services covered 
under the NHS appear to be quite different from the implicit concept of need 
that is used by American general practitioners who make a lot of money by 
supplying large volumes of services to relatively well-off people who may not 
on anybody's reasonable definition need those services. 

So once you recognize that doctors will treat given health problems differently 
in different systems and they will treat given health problems differently 
depending on the incentives to which they respond, then you recognize that 
the concept of need is an ambiguous concept indeed. 

[1217] He explained further that, despite the views of others in his field, his view is 

that demand is the same as need and any distinction is arbitrary. Further, while 

insurance companies use need to create rules under a policy, “if you're an 

economist, these are just rules that govern a contract, and whether you refer to them 

as a distinction between need and something else is arbitrary.” 

[1218] Another expert for the plaintiffs, Dr. Masri, did draw a distinction between 

need and demand: 

There is a difference between demand, need and actual utilization on health 
care. Demand refers to the treatment requested by patients and their 
providers whereas need refers to the level of health services which good, 
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reasonably objective medical opinion “deems necessary to meet particular 
health targets.” Problems arise in health care planning when demand and 
need do not match. When demand is high relative to need, resources are 
wasted; when it is low, health is being jeopardized. 

[1219] Dr. Masri further elaborated on this point during cross-examination and 

explained why distinguishing need from demand is especially crucial in terms of 

assessing wait times: 

So if you simply allow everybody to request whatever they want and book 
whatever they want at any time and then you’re not looking at 
appropriateness, you might end up with a[n] overutilization. What this is trying 
to say is if you want to plan long term, if you simply only look at the wait lists 
and resources for that waitlist but you don’t look at the downstream need, 
then you’re not really looking at the big picture. So ultimately you need to look 
at what the need is, not just what the patients -- who the patients are on the 
waitlists, which is a surrogate of demand here. 

Now, in Canada or in BC demand and need may be similar. So if you have 
patients on the waitlist that have been waiting a while chances are these 
patients truly need surgery and they’re just not -- they’re not just on the 
waitlist just because they want to be on the waitlist. When you go back to my 
analogy of the bad old days when we used to book patients just because they 
might need it 18 months later and the waiting list is 18 months long, that’s 
where demand may overshadow the need. Because they didn’t really need it 
when they were booked but they might need it later, so they go on the waitlist 
and might never need it. So when you’re trying to project, let’s get all these 
cases done, then you might overshoot and give more resources. 

What we have done now to try and mitigate against this is say okay, you’re 
going to go on the list when you’re willing, available and ready, and if you’re 
not ready we’re going to subtract that time out. So we’re only looking at the 
true time that the patients wait so that becomes more reflective of the true 
need, not just demand. 

Q I think that’s exactly the point I was trying to make. That simply 
looking at the waiting list and saying well, that reflects actual need can be 
misleading. 

A Correct. So you have to make sure before you go on the list that you 
truly need it, and then that becomes a reasonable exercise looking at that ... 

[1220] The difficulty Professor Blomqvist and Dr. Masri identified in the above 

excerpts highlights the conceptual challenges which permeate health policy debates 

about wait times. It is not entirely clear that when different stakeholders use terms 

such as “need” and “demand” they in fact are referring to the same thing. Moreover, 

analyzing wait time data is a very complex exercise that might seem simple at first. 
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But one cannot conclude that wait times are long or excessive simply because a wait 

list is long or because the data suggests that a large number of patients have been 

on a wait list for a certain period of time. 

[1221] There must be data quality assurances in place to guarantee that the data 

tracks need and not just patient demand. As Dr. Masri explained in his evidence, 

unfortunately, until recently surgeons were adding patients who did not have a true 

need for surgery to their wait lists and that had the effect of distorting the wait time 

analysis. I also note, that there have been changes to the booking forms and 

guidelines aimed at ensuring that only patients who are “willing, available and ready” 

for surgery are booked and added to the wait list. However, there is evidence that 

suggests that some surgeons continue to add patients who are not available for 

surgery to their wait lists. 

[1222] For the purposes of this judgment and in order to provide clarity in terms of 

the terminology used throughout these reasons, I adopt Dr. Masri’s approach and 

refer to the concept of “need of medical care” as indicating that a trained physician 

has concluded that a particular patient requires a particular course of treatment or 

testing. I use the term “demand” in the economic sense, as generally referring to a 

patient’s request for healthcare services regardless of whether a trained physician 

has concluded that the demand for the specific service is truly required in order to 

preserve or improve the patient’s health. 

[1223] I conclude that, ultimately, waiting times should be assessed based on need 

and not demand. Thus, for the purposes of determining whether a specific patient 

has waited beyond a reasonable timeframe for surgery the starting point is when it 

has been determined by a trained and qualified physician that surgery is the 

appropriate course of treatment for that particular patient. As will be seen, the 

terminology used by the majority of the Supreme Court of Canada in Chaoulli was 

when treatment is “clinically significant” to the patient’s health. 
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(ii) Measuring patient views on wait times 

[1224] The plaintiffs have provided evidence about attempts to measure the views of 

patients on what are appropriate wait times. I consider that evidence here although 

I also note that the plaintiffs do not claim that the views of patients are determinative 

of when waiting for healthcare engages their rights under s. 7 of the Charter (or 

s. 15). 

[1225] The plaintiffs’ expert on this issue is Peter Holle. Mr. Holle has degrees in 

business administration and was qualified as an expert in assessing the quality of 

healthcare provisions, with a focus on consumer empowerment and the review of 

comparisons between national healthcare systems in Canada and Europe. His 

report discusses wait times from the point of view of patients. However, there are 

problems with that approach to wait times and to the report itself. 

[1226] Mr. Holle’s expert report was an affidavit appending three reports from the 

Frontier Centre for Public Policy, “Euro-Canada Health Consumer Index”, for 2008, 

2009 and 2010; FC Policy Series No. 38, 61 and 89.18 The reports are intended to 

evaluate healthcare performance “from the perspective of the consumer” and to 

measure “consumer friendliness.” In the 2010 report, Canada’s performance was 

found to be “middling or worse” and long wait times were a specific problem 

identified by consumers (2010, pg. 4). There is no information specifically about 

British Columbia. 

[1227] Mr. Holle provided background information about the Frontier Institute and a 

summary of the three attached reports. He did not write the reports but he said 

“I stand by them” and “[t]o the best of my knowledge, the conclusions reached in the 

abovementioned [sic] research remain valid.” Mr. Holle could not remember if he 

talked to the authors before giving his evidence. 

[1228] I have reviewed the three reports and Mr. Holle’s testimony. The reports cite 

multiple sources, and some of the sources appear to be patient surveys. However, it 

is ultimately unclear where the data originated, since there is little or no description 

of the contents of the sources (in most cases, just the title of the source is provided). 
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There is also no explanation in the reports regarding the methodology employed by 

the authors. Not having authored the reports or been involved in the actual research 

himself, Mr. Holle could not provide any clarifications about the methodology 

employed by the authors. It is unclear what methodological guidelines were followed 

by the authors to ensure that the underlying sources they were relying on were in 

fact reliable. I have remarked above about the limited value of expert evidence in 

this form. 

[1229] On wait times, there is a mixture of sources cited. Each report cites 

Healthcare Powerhouse (“HCP”) surveys commissioned from something called 

“PatientView”. One HCP report is titled “Patients’ Perspectives of Healthcare Waiting 

Times in Europe,” which suggests patients were surveyed. But the methodology of 

the survey is not specified, so the data could have been from patients, patient 

advocacy groups, or healthcare service providers. In the 2008 report, they do note 

that they “tested official policy in a patient survey and by interviews with healthcare 

officials.” There is a mixture of sources for other categories as well (e.g., data from 

healthcare providers, OECD, government institutions, HCP surveys). HCP surveys 

commissioned from PatientView are used elsewhere as well. The main sources are 

listed at pp. 22-25 (2008 report), 88-92 (2009 report) and 146-149 (2010 report). 

[1230] The three reports include the following qualifications about their results: “[i]t is 

important to note that there is absolutely no symmetry in the data used for the 

scores in the index” (2008, pg. 27); “... the method of adjusting the square root of 

healthcare spending certainly lacks scientific support ...” (2009, pg. 45); and “[t]he 

results definitely contain information quality problems” (2009, pg. 49). In a section 

titled “Country Scores” a table of a number of countries is described as giving “a 

somewhat subjective synopsis” and it is noted that the Index “cannot be considered 

scientific research.” Clearly, the authors themselves did not believe their reports met 

the minimum requirements of statistical scientific research in this field. 

[1231] In his oral evidence Mr. Holle agreed that the Frontier Institute is a 

conservative, pro-free-market and small government oriented organization. He also 
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confirmed the above qualifiers in the reports and that the reports were intended to be 

more consumer information than scientific research. 

[1232] Mr. Holle’s expert report and opinions obviously suffer from a number of 

reliability issues, as the reports and he acknowledge. They rely on poorly collected 

and analyzed information from unexplained sources about what some people think. 

Leaving that aside, the core problem is the obvious difficulty of using the reports as a 

serious analytical tool for policy purposes. I note that Mr. Holle agreed that in their 

scoring of healthcare systems, they disregarded a jurisdiction’s actual health policies 

in favour of patient surveys when they believed “real life practice did not coincide 

with official policy decisions”. Simply put, the reports have significant limitations even 

as consumer education materials. 

[1233] Apart from the methodological problems in the reports presented by Mr. Holle, 

they also reflect the basic problem of assessing wait times from the point of view of 

patients. Patients will obviously have opinions about what is too long a wait but 

surely they have a bias in favour of a shorter wait. This is not a credibility issue since 

a person quite reasonably wants to receive medical care as soon as possible for him 

or herself (and for family members) and cannot be faulted for that position. 

[1234] I accept that the views of patients about the length of wait times is generally 

relevant and even critical for issues such as an overall assessment of quality of care. 

However, patients’ views are simply not helpful in determining what would constitute 

excessive waits for necessary medical care from a medical perspective. That is, 

those views cannot be determinative of when waiting causes harm that rises to the 

level of a deprivation of the right to life or security of the person. Indeed, patients rely 

on the expertise of physicians and other health professionals for these types of 

decisions and how to prioritize patients’ needs. 

[1235] As well, pain and other symptoms are subjective in nature and individuals 

have different levels of tolerance. One patient will want treatment right away and 

another with the same condition can and will even prefer to wait for a period of time. 

Whether this is called need or demand, public and private healthcare systems 
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require some structure and limits otherwise everyone would be entitled to be treated 

by the best surgeon available when they want and would want to have every test, no 

matter how expensive, in order to rule out any possible complication. In this sense, 

the demand for healthcare may be infinitely elastic. 

[1236] As a related matter I also note that, as demonstrated by the evidence of 

Mr. Holle, it is not clear where reliable data can be found for the opinions of patients 

about wait times. Unfortunately, we do not know from the reports he relies on how 

his data was generated, but we do know that, as Mr. Holle himself says, his data and 

analysis do not have any scientific validity. Thus, even if patients’ views on wait 

times could be referred to as a meaningful source from which the court could draw 

reliable inferences regarding wait times (a questionable proposition to start with), the 

evidence of Mr. Holle as well as the other evidence of patient surveys tendered by 

the plaintiffs could not be relied upon for this purpose. 

[1237] By way of summary, while recognizing the vital role that patients play in the 

healthcare system and the need to have their meaningful participation, there are 

serious problems in relying on patients’ subjective and unscientific assessments as 

to what are appropriate waits for medical procedures. 

(iii) Physicians’ views of wait times 

[1238] During this trial I had the privilege of hearing evidence from 36 physicians 

who gave lay evidence in this trial. Numerically, orthopedic surgeons predominated 

(15), but there was also evidence from family physicians, general surgeons, a 

pediatrician, a neurosurgeon, a plastic surgeon, a dental surgeon, ophthalmologists, 

a physiatrist, a psychiatrist and anesthesiologists. All of the physicians who testified 

reflect the undisputed high quality of medical care in this province as well as their 

compassion for their patients. 

[1239] Five of these physicians were also qualified as experts in appropriate areas 

and provided expert evidence in addition to their lay evidence. As above, early in the 

trial I decided that physicians could testify about their observations of patients who 

were waiting for medical care without being qualified as experts. However, a doctor 
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had to be qualified as an expert if his or her testimony included opinion evidence on 

issues such as medical causation (whether waiting for medical care caused medical 

complications) or health policy (high level issues of healthcare administration and 

design). 

[1240] Physicians obviously have a key role and primary interest in the healthcare 

system. However, their role with respect to wait times was a controversial issue in 

this litigation. According to the defendant, surgeons determine the wait times for 

patients because they are responsible for assessing and prioritizing patients 

according to their needs. If the condition of a patient deteriorates, they can be 

reassessed by their physician and may be given a higher priority through the triaging 

process. As an alternative position, according to the defendant, if there is 

unnecessary or unreasonable pain or suffering from waiting for medical care it is 

caused by decisions made by the treating physicians and not the impugned 

provisions of the MPA. This issue is considered below. 

[1241] The evidence demonstrates at least two general factors involving physicians 

which are significant in terms of wait times. These are what might be called the 

demand for specialists and also the validity of surveys of doctors’ views about wait 

times. I deal with the first issue here and the second in the next section. 

[1242] With respect to the demand for physicians generally and specialists/surgeons 

specifically, the evidence in this trial is that there has been an extraordinary 

development in the specialization of medicine and surgeons in particular. For 

example, orthopedic surgery was once considered a speciality by itself in which the 

doctor treated a range of different conditions. However, there are currently a number 

of sub-specialities or sub-fields, some of which are certified and the subject of 

fellowships. For example, an orthopedic surgeon can have a practice restricted to 

patients not just for the low extremities but also for further specialization in feet and 

ankles, and even further expertise in arthritis of the ankles. The evidence is that this 

specialization means that patients have access to an extraordinary level of expertise 

with real improvements in medical care. This includes the increased speed in which 
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procedures can be done by highly specialized surgeons, thus reducing the risk of 

complications such as infections. 

[1243] Along with its benefits, the emergence of particular sub-specialties (and new 

technologies) have also had unintended consequences, including increasing wait 

times and overall healthcare costs. Professor McGuire, an expert in health 

economics for the plaintiffs, explained, for example, that in the past some heart 

conditions required major surgery including opening of the chest. This involved 

major trauma for the patient and managing a long recovery in hospitals. However, 

with the development of minimally invasive heart surgery (using small incisions in 

the chest and small instruments) the same heart conditions are now treatable with 

minimal trauma, time and cost. 

[1244] When the new technology was first introduced it was thought that the overall 

cost would be reduced significantly as would the use of hospital time and the 

trauma. However, Professor McGuire explained that what happened is that the new 

procedure was used more frequently so that a significantly greater number of 

patients who previously were not good candidates for more complex and risky heart 

surgeries, could receive the new treatment with much less trauma or risk. Due to 

that increase in demand, healthcare systems did not experience a significant 

reduction in hospital time or cost. In fact, the demand increased to such an extent 

that overall costs rose as well. 

[1245] The relevance of this to wait times is that the supply of surgeons has become 

constrained by the transition from general specialty areas to highly focused 

specialization. Patients are referred by family physicians to the specialist who has 

the specific sub-area expertise and, by definition, there are few surgeons in that 

sub-speciality. Further, the impressive advancement in medical technologies 

increases the demand and supply of certain procedures much to the benefit of 

patients but anticipated reductions in time and cost may not be realized. And in 

some cases we have actually seen the opposite, an increase in overall costs due to 

the new demand. 
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[1246] Separate from specialization and technology, there are more direct market 

factors in the form of public perceptions about specific specialists. For example, 

when considering a referral to a specialist a family physician may consider what is 

called the “complication rate” of that surgeon. It may be possible to quantify this 

“rate” and it is intended to include incidences of infection and complications 

(especially, for example, requiring a second surgery). But the term appears to be 

used in a more general sense between physicians to reflect the confidence a family 

physician has in a surgeon. Discussions between family physicians about specialists 

who might be appropriate for a specific procedure can include reference to a 

surgeon’s complication rate. Of course, there is nothing objectionable about 

physicians discussing the strength and weaknesses of other physicians in 

appropriate ways. 

[1247] A related matter is that some established surgeons have a reputation among 

family physicians, their specialist colleagues and the public for specific surgical 

procedures. There is no question this reputation is well-earned but, again, 

physicians testified that this is also a factor that adds to already long wait lists for 

particular surgeons. Despite the routine nature of some procedures, referring 

physicians want to refer their patient to the “best” surgeon, even though other 

competent surgeons are available sooner. It is difficult to second-guess that decision 

but, again, it is a factor contributing to wait times. 

[1248] In addition, some patients may have learned from a relative or friend that a 

certain surgeon does good work and that reputation generates demand for the 

surgeon. In this trial there were a number of examples of patients who requested to 

be referred to a specific specialist because of their reputation as well as examples of 

senior surgeons who have very long wait lists for the same reason. Obviously 

surgeons new to the profession would not have that reputation or benefit from such 

popular demand. More importantly, patient and physician preferences for specific 

specialists generally increase wait times because those specialists in high demand 

will have longer wait lists. Further, having the procedure done by a different 
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specialist with a shorter wait list is simply not considered as an option in many 

cases. 

[1249] There is a longstanding and important right of patients to choose their own 

doctors and, logically, that includes the right to choose (in consultation with the 

family physician) a surgeon who has a long wait list. What procedures require 

advanced experience and training, and what procedures do not, is an important 

medical issue for family physicians, specialists, policy makers and patients to 

consider but with real consequences in terms of wait times. It is not a legal question. 

I note that more recently some clinics and hospitals offer patients the choice of the 

first available surgeon or a surgeon of their choosing, knowing that the former may 

have a shorter wait list than the latter. 

[1250] It is noteworthy in this regard that there is significantly less specialization 

outside the urban areas of Greater Vancouver and Greater Victoria. In those other 

areas of the province there cannot be the same high level of expertise, simply 

because of the size of the populations. Likewise, due to shortages of specialists 

generally, there are longer wait times in rural and remote areas. This is not to say 

that the expertise in the Vancouver and Victoria areas is not available at all in other 

areas because physicians around the province are always discussing their cases. 

[1251] And specialists in the Vancouver and Victoria areas are very generous about 

sharing their skills with other more general specialists and family physicians. For 

example, there was evidence of surgeons located in Vancouver being intimately 

involved in surgeries outside the Vancouver region through video and other 

electronic means. Likewise, some specialists routinely travel to more remote regions 

in the province to see patients and meet with colleagues. However, there is some 

evidence of different hospitals not being able to quickly share information about the 

same patient. 

[1252] Overall, there can be no denying the advantages to patients of specialization. 

Nor in the normal course can doctors be second-guessed for sending a patient to a 
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surgeon with the best qualifications for treating a particular patient’s medical 

condition. 

[1253] However, a number of surgeons testified that this high degree of 

specialization is also a factor that increases the wait times for medical care. Of 

course, patients want to be seen by the most experienced surgeon with the most 

specialized skills to treat their conditions. But the more specialization there is the 

more limited the supply of physicians with those specialized skills. The ultimate 

resolution for this problem is a very complicated mix of funding, training and 

distribution of specializations within the province. But these issues are of course not 

before the court here. Nor are the courts equipped to solve these highly complicated 

policy issues. 

(iv) Measuring physicians’ views on wait times 

[1254] As might be expected, doctors in British Columbia have views about wait 

times. They are certainly well-placed to observe the time their patients wait and the 

effects of waiting. 

[1255] As might also be expected views among doctors about wait times are 

complicated and varied. For example, the plaintiffs presented evidence from doctors 

who believe that private healthcare is a valid and ready solution to wait time 

problems in the public system (although the plaintiffs in their pleadings and 

argument accept that the introduction of private healthcare would not necessarily 

reduce wait times in the public system). On the other hand, the Coalition Intervenors 

in this trial include doctors who speak out strongly for public healthcare. They accept 

there are problems in the public system, including wait times, but they say private 

healthcare is not the answer and it will weaken public healthcare. There are also 

differing views about how long a patient can wait for a medical procedure before 

harm may result from the wait. 

[1256] With respect to measuring and assessing doctors’ views about wait times the 

evidence included a report and testimony from Nadeem Esmail. He was certified as 

an expert for the plaintiffs on healthcare systems, policies and economics of Canada 
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and other developed countries that maintain universal access to healthcare, 

including assessing the success of these systems in providing timely, high quality 

healthcare to patients. 

[1257] Mr. Esmail’s expert report is dated “March 2014.” It relies on work he and 

others did for the Fraser Institute. For example there is the October 2013 report 

“Waiting your turn: Wait times for health care in Canada, 2013 Report”, co-authored 

by Bacchus Barua and Mr. Esmail.19 

[1258] Mr. Esmail discusses a number of issues including the length of wait times in 

British Columbia and other issues such as whether access to private medical care 

would improve the length of wait times in British Columbia (as below, his evidence is 

that it would not). I am addressing here only the data used by Mr. Esmail in his 

discussion of wait times. I permitted Mr. Esmail to provide a second, addendum 

expert report under Rule 11-7(6) of the Rules to present and testify about new 

information, including a 2016 report from the Fraser Institute (2017 BCSC 559). It is 

instructive to review here how those reports were prepared. 

[1259] Mr. Esmail works as a senior fellow for the Fraser Institute, an organization he 

described as a “free market think tank”. Except for four papers, he has published 

reports and commentaries for the Fraser Institute only. He has no peer reviewed 

academic publications. Most of his research articles were published in the Fraser 

Forum which is now a blog for the Fraser Institute. He also currently owns and 

operates a manufacturing business and his economic research has primarily been 

with the Fraser Institute. 

[1260] In general his publications have not been exposed to the rigour of 

independent and established peer review procedures (including the reports he relies 

on for his opinions in court) and his research has to be considered within the context 

of the free-market advocacy perspective of the Fraser Institute. 

[1261] Mr. Esmail’s curriculum vitae describes previous expert testimony before the 

Alberta Health Services Preferential Access Inquiry in 2012 and the Pennsylvania 
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House Policy Committee in 2009. In cross-examination he agreed that the latter was 

before the Republican Policy Committee in Pennsylvania. The Alberta inquiry work 

involved submitting written responses to questions. There was no oral testimony 

under oath, there was no cross-examination and Mr. Esmail’s contribution was not 

credited in the final report. He has no academic training in health policy and no 

affiliation with any university. 

[1262] While Mr. Esmail’s qualifications were not disputed by the defendant, the 

defendant urges me to give no or very little weight to his report given his lack of 

expertise. More importantly, the court retains a general superintending responsibility 

for assessing expert evidence and as the trial judge I also have an important 

gatekeeper role to ensure that only truly necessary and reliable expert opinion is 

relied upon (R v. Abbey, 2009 ONCA 624 at paras. 62, 63, 71, 76, 79; also White 

Burgess Langille Inman v. Abbott and Haliburton Co., 2015 SCC 23 at paras. 16, 22, 

54). 

[1263] I conclude that Mr. Esmail is minimally qualified as an expert in the area of 

health policy. His research and publications suggest a very narrow philosophical 

interest. He has made the most of his qualifications but this has, unfortunately, 

included embellishments of his experience. For example, despite the reference in his 

curriculum vitae that he has previously been an expert witness, his evidence 

demonstrates that he has not worked in that role in any sense comparable to being 

an expert in court. In addition, his work in Pennsylvania is presented in his 

qualifications as independent and non-partisan work for the legislature there, 

apparently involving all political parties. However, in cross-examination it became 

clear that his work in Pennsylvania was in fact partisan and internal to one political 

party. 

[1264] More importantly, the methodology used in his 2013 and 2016 reports is 

problematic. In the case of the 2013 report 10,155 survey questionnaires were sent 

to doctors in 12 specialities across Canada. Someone else chose the 12 specialities; 

Mr. Esmail did not know why they were chosen and he agreed they did not coincide 
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with the list of specialities used by the Canadian Institute for Health Information 

(“CIHI”) in its reporting on the numbers of physicians in Canada. In 2013 there were 

38,282 doctors in Canada and so the sample chosen by the Fraser Institute of 

10,155 doctors was 26% of the total number of doctors in Canada. Mr. Esmail could 

not explain why that rate was chosen or why it is statistically significant. 

[1265] Further, there were only 2,160 responses nationally (from 10,155 

questionnaires sent out) for a response rate of 21%. Mr. Esmail testified that the 

Fraser Institute set a target response of 25 to 30% for the surveys and, if the 

response rate for a specialty is less than 25%, a fax is sent out to generate more 

responses. I take from this that, based on the Fraser Institute’s own methodology, 

there are problems with the reliability of the 2013 report which had a national 

response rate of only 21%. Other experts have described physicians as having 

something of a reputation for not responding to surveys. 

[1266] Looking at one province, questionnaires were mailed to 1,213 specialists in 

British Columbia; the largest number were sent to internal medicine specialists (225) 

and the lowest number (30) sent to neurosurgeons. There were 167 questionnaires 

sent to orthopedic surgeons. It is unknown whether these numbers correlate in any 

way to the numbers of specialists in each practice area. Thus, once again, it is 

impossible to determine if there is any statistical significance to the design of the 

survey. 

[1267] The total number of responses from British Columbia was 326 or 27%; the 

range was 43% for neurosurgery and 5% for radiation oncology. The highest 

response rate across Canada was from Prince Edward Island at 49% although two 

specialties in that province (plastic surgery and cardiovascular surgery) had zero 

responses. The lowest response rates were 15% in Québec and 20% in Ontario 

(according to tables 1a, 1b and 1c of the 2013 report). Once again, Mr. Esmail could 

provide no meaningful explanation of the statistical significance of these diverse 

response rates. This is especially important given the different population sizes in 

each of these provinces. 
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[1268] It is unclear whether any general conclusions can be drawn from the Fraser 

Institute surveys, even if these surveys could generally be relied upon as providing 

reliable data (a proposition I seriously question). For example, it is unclear how one 

could draw an inference regarding physicians’ views on wait times in a practice area 

where there were no or minimal responses from doctors, simply based on responses 

from doctors in other practice areas. Once again the reports fail to address these 

fundamental statistical issues. 

[1269] The conclusions in the 2013 Fraser Institute report taken from these 

questionnaires included that there was a weighted median wait time of 18.2 weeks 

nationally from the time of referral by the family physician to treatment. In British 

Columbia it was 19.9 weeks. The highest was 40.1 weeks in Prince Edward Island 

and the lowest was 13.7 weeks in Ontario (table 2). Other tables broke down the 

numbers for the median time to see a specialist after referral from a family physician 

(8.6 weeks nationally and 9.5 weeks in British Columbia) and median time from 

appointment with specialist to treatment (9.6 weeks nationally and 10.4 weeks in 

British Columbia) (tables, 3, 4). There are other breakdowns of median times by 

specialty and province. 

[1270] There is reason to question the reliability of the sample used in the Fraser 

Institute reports and the conclusions based on that sample. For example, as above, 

presenting the views of 10,155 doctors as representative of 38,282 doctors is 

obviously problematic. Mr. Esmail explained this in his evidence by saying the 

Fraser Institute takes the largest available sample. It simply cannot go higher “as an 

independent organization” because it does not have the power of the medical 

association or government to compel physicians and so they take the largest sample 

possible. I accept that explanation but it does not address the sample size problem 

or explain why the number 10,155 was chosen. And, while it is true that the reports 

do not “conceal” the low sample, as Mr. Esmail put it in his evidence, nor is there a 

caution in the reports about the limitations of such a small sample. 
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[1271] Another problem with the Fraser Institute reports is that it is unclear whether 

doctors responding to the questionnaires were in fact using the same terminology. 

As discussed elsewhere in this judgment, different doctors employ different referral 

and triaging practices. For example, as previously noted, wait times are measured 

differently in different provinces and benchmarks are set differently in each province. 

In other words, it is unclear whether how a doctor in Ontario measures wait times is 

equivalent to how a doctor in British Columbia measures wait times. I add that it is 

also unclear whether even two doctors in the same province measure wait times in 

the same manner. 

[1272] Further, there is no way of testing whether doctors’ responses are in fact 

supported by their patients’ medical records. As we have seen throughout this trial, 

doctors’ assessments of their own wait times are often inaccurate. The manner in 

which the Fraser Institute surveys were conducted lacks any assurances that 

doctors’ responses were based on medical records and not their subjective or 

generalized and unsubstantiated assessments of wait times. 

[1273] Overall, I conclude that Mr. Esmail’s evidence demonstrates that the tracking 

of wait times by the Ministry of Health, which includes data from hospitals and health 

authorities with reference to all doctors and for all surgical procedures in the 

province, is the best evidence available on actual wait times. As can be seen in 

other parts of this judgment, this macro approach to wait times is not perfect and it is 

certainly the object of criticism. However, the OECD has described it as the “best 

method for accurately measuring waiting times,” preferring it to questionnaire data.20 

Mr. Esmail indeed acknowledged that government data is “preferred”. 

[1274] The information collected by the Ministry is in a very different form so 

comparisons with the Fraser Institute are tenuous. However, in the 2013/2014 year 

the Ministry recorded 215,347 for “all” scheduled surgical procedures in British 

Columbia and had very different median wait times than the numbers found in the 

Fraser reports. Of all surgeries performed in 2013/14 the 50th percentile of patients 
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had their surgery within 5.6 weeks and the 90th percentile had surgery within 27.1 

weeks. The figures for 2012/2013 were similar. 

[1275] One of the questions sent to doctors by the Fraser Institute was to ask what 

was a “clinically reasonable” wait time for a specific procedure and Mr. Esmail 

testified that some doctors responded by saying zero wait time. Median figures were 

used to adjust for these kind of figures but, as will be seen, a zero wait time is 

contrary to the plaintiffs’ own expert evidence. An answer of zero from doctors also 

suggests that some doctors did not take the survey or the issue of wait times 

seriously. 

[1276] The 2013 report states in a section titled “Method” that it “is designed to 

estimate the wait for elective treatment” and “[w]aiting time is calculated as the 

median of physician responses”. There is no discussion about the size of the sample 

or what weight should be given to the report’s underlying data in light of the 

problems with the sample size. The report simply presents data from an unreliable 

sample without any critical analysis. 

[1277] Finally, I take from Mr. Esmail’s evidence that these problems are known to 

the Fraser Institute. He explained that the largest source of complaints about the 

Fraser Institute reports is that their surveys of doctors are not “sufficient” to measure 

wait times. 

[1278] In summary, there is information from doctors about their opinions on the 

length of wait times for medical care in British Columbia. The low response rate from 

doctors suggests that, as a group, they are not motivated to participate in these 

surveys. That some of them think a clinically reasonable wait time is zero suggests a 

lack of understanding of the importance and complexity of wait times. The evidence 

suggests that, even accounting for the methodological problems in the Fraser 

Institute reports, we do not have a reliable presentation of the views of doctors. 

Whether a more reliable method could be employed to obtain the opinions of doctors 

is an interesting question but it is not part of the evidence before this court. An 

organization called the Wait Time Alliance reportedly also uses surveys of doctors to 
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measure wait times. However, it has similar low response rates and, in any event, it 

is not in evidence. 

[1279] Another source for comparative data on wait times is the Commonwealth 

Fund periodic reports. Mr. Esmail and other experts rely on these reports.21 The 

Commonwealth Fund also conducts periodic surveys of physicians and patients to 

assess quality of healthcare in different jurisdictions. However, it should be noted 

that for the purposes of comparing actual wait times across jurisdictions, the authors 

of the Commonwealth Fund reports also rely solely on administrative data such as 

the SPR data collected by the Ministry of Health in British Columbia. 

[1280] Overall, I conclude that the best evidence available regarding the actual state 

of wait times for specific patients is the clinical records of those patients who have 

testified in this trial. In terms of wait times at a more general level, I find the SPR 

data collected by the Ministry of Health to be the best evidence available, even if it is 

imperfect. This is also the view of the OECD. My conclusion that the administrative 

data is more reliable is also supported by a number of experts who have testified in 

this trial for both the plaintiffs and defendant (for example Professor McGurran, 

Dr. Vertesi and Dr. Bohm), as well as the OECD and Commonwealth Fund reports. 

[1281] I next turn to the evidence about priority codes, benchmarks and the SPR 

data about wait times. As will be seen I conclude that the provincial benchmarks for 

wait times for surgical care is the preferred method for assessing wait times for the 

purpose of this litigation. 

(c) Priority codes and benchmarks 

[1282] There are federal benchmarks and provincial priority codes and, as will be 

seen, there are significant differences between the two. The plaintiffs place 

considerable weight on priority codes or benchmarks for surgical care. The 

defendant says they are of limited application. 

[1283] The context here is that, as discussed above, the plaintiffs have tendered two 

types of evidence which they submit prove that patients suffer harm due to 
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excessive wait times for elective surgical procedures in the public healthcare 

system. 

[1284] The first is evidence relating directly to the personal experiences of the 

patient plaintiffs and witnesses. In response the defendant’s submission is that the 

absence of expert evidence with respect to the individual patients involved in this 

case, primarily the patient plaintiffs, is fatal to their claim, especially as it relates to 

any allegation of deterioration or reduced surgical outcomes from waiting. I discuss 

this issue elsewhere in this judgment. However, I note that it is the position of the 

plaintiffs that harm to the individual patients from waiting for care can be inferred 

from their own evidence, medical records and the observations of treating 

physicians. That is, harm can be inferred without expert evidence with respect to the 

individual circumstances of the patient plaintiffs. 

[1285] The second manner in which the plaintiffs have attempted to establish harm 

due to long wait times is by reference to administrative and other data which shows 

that some patients are not receiving surgeries within the wait time benchmark that 

applies to their condition. Relying on the evidence of medical experts such as 

Drs. Chambers, Masri, Young and Wing, the plaintiffs submit that once it is 

established that a benchmark has been exceeded, the court can presume that 

patients in the group to which the benchmark applies suffer harm due to the long 

wait for treatment. The plaintiffs allege that the administrative data shows that for 

many surgical procedures and conditions the public system is failing large numbers 

of patients. Further, the impugned provisions of the MPA have the effect of 

preventing these patients from seeking more timely private alternatives. 

[1286] The defendant, on the other hand, submits that the plaintiffs’ submission is 

incorrect factually and legally. The defendant submits that the plaintiffs’ claim is 

based on a misconception of what wait time benchmarks are and how they are used. 

They say that there can be no presumption of harm due to waiting simply based on 

the existence of aggregate data showing some patients wait longer than the general 

wait time benchmark for their condition. Essentially, the defendant submits that 
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benchmarks are an arbitrary administrative tool that are used as a means to 

measure overall performance of the healthcare system, but that exceeding a 

benchmark does not mean harm will ensue to any given patient. 

[1287] Clearly both parties have very different conceptions of wait time benchmarks, 

a central issue in this litigation. For these reasons it is of some importance to 

determine what the wait time benchmarks are, how they are implemented and what 

conclusions can be drawn from failure to meet those benchmarks. 

(i) Federal benchmarks 

[1288] With respect to the federal benchmarks, the history of the federal 

government’s involvement in healthcare is set out in detail above. Briefly, in the 

1990s there was national concern about the problem of long wait times for 

healthcare and in the early 2000s the federal and provincial governments engaged 

in discussions and undertook initiatives to reduce wait times. The 2000 Communique 

on Health included agreement among First Ministers about a number of initiatives on 

quality and access to healthcare and the federal government agreed to invest in 

equipment and infrastructure aimed at improving timely access to medical care. The 

federal government agreed to increase the federal cash transfer by $23 billion. 

[1289] The Romanow and Kirby reports followed and were published in 2002. Both 

reports called for increased federal funding, greater accountability by all 

governments and strategic reforms to health services in order to improve access to, 

and the quality of, healthcare. As previously noted, both the majority and minority 

justices in Chaoulli referred extensively to the Kirby and Romanow reports. I have 

discussed these reports elsewhere in this judgment. The recommendations from 

these two reports formed the basis of the 2003 First Ministers’ Accord on 

Health-Care Renewal. Among other things, it increased the availability of publicly 

funded diagnostic care and treatment services to improve quality of care and reduce 

wait times. A three-year, $1.5 billion diagnostic/medical equipment fund to advance 

the 2003 Accord objectives was established. 
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[1290] In response to the growing concerns about wait times, a further First 

Ministers’ Meeting was held in 2004 (“2004 Accord”) in which the First Ministers 

agreed to a “10-Year Plan to Strengthen Health Care” (“10-Year Plan”). The plan 

included a commitment to improve access to care and reduce wait times where they 

were longer than medically acceptable, as well as to provide accountability and 

reporting to citizens. The federal and provincial governments agreed to develop 

indicators of access and evidence-based benchmarks for medically acceptable wait 

times along with multi-year targets across five priority areas: cancer treatment, 

cardiac care, diagnostic imaging, joint replacement, and sight restoration (cataracts). 

These are often called the “pan-Canadian benchmarks”. 

[1291] The Health Council of Canada further urged the federal and provincial 

governments to expand the wait time benchmarks, noting in 2005 that it was 

important that evidence-based benchmarks of medically acceptable wait times be 

established. Benchmarks were defined as the recommended maximum wait times, 

while wait time targets referred to the expected percentage of patients who are 

treated or served in that period of time. 

[1292] As part of the $41.3 billion provided in support of the 10-Year Plan’s 

objectives, the federal government committed to investing $5.5 billion over 10 years 

specifically to address wait times through a $4.24 billion Wait-Times Reduction Trust 

and an annual Wait-Times Reduction Transfer of $250 million beginning in 2009/10, 

and $500 million for medical equipment. 

[1293] In 2005, the federal government announced an additional federal initiative, 

the National Wait Times Initiative, to help advance the 2004 Accord commitments. 

The federal government invested additional funds ($13 million over three years, 

beginning in 2006-2007) into the National Wait Times Initiative to help advance the 

2004 Accord commitments. Groups such as the Western Canada Waiting List 

Project and the Wait Time Alliance (made up of medical specialist groups and the 

Canadian Medical Association), proposed clinically-relevant and evidence-based 

wait time benchmarks for medically acceptable wait times, beyond the five 



Cambie Surgeries Corporation v. British Columbia (Attorney General) Page 344 

pan-Canadian benchmarks. The pan-Canadian benchmarks have not been 

expanded to include other practice areas. Instead, individual provinces, including 

British Columbia, have since established their own wait time targets for various 

procedures. 

[1294] To date pan-Canadian benchmarks have been established for procedures in 

four of the five clinical areas identified in the 10-Year Plan as follows: 

 Hip fracture repair - 48 hours. 

 Hip or knee joint replacements - 26 weeks. 

 Cataract Surgery for high risk patients - 16 weeks. 

 Cardiac bypass surgery - 2-26 weeks depending on level of urgency. 

 Cancer radiation therapy - 4 weeks. 

[1295] A benchmark for diagnostic imaging was not established due to a lack of 

information necessary to determine what would be the appropriate wait time 

benchmark. The 10-Year Plan also required the provinces to report on their progress 

as well as develop public websites to provide patients with useful information, 

including average wait times according to treatment areas and practitioners. 

(ii) British Columbia priority codes 

[1296] The British Columbia priority codes system began in 2010, when the Ministry 

of Health and British Columbia’s health authorities developed and implemented the 

Patient Prioritization System for scheduled surgery, which is described in the Prima 

Facie Facts Statement as follows: 

362. The Provincial Surgical Advisory Council (“PSAC”) was established in 
2009 to provide clinical and strategic advice and leadership in acute care and 
surgical access in the Province. It was initially established by PHSA following 
a surgical services conference in January 2009 (entitled “Access to Surgery 
in British Columbia -- The Cutting Edge”), and included Medical Practitioners, 
Health Authority surgical services representatives, and Ministry 
representatives. 
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363. PSAC led the development and implementation of the Patient 
Prioritization Initiative ... in 2010. [It] was a Province-wide project that 
introduced a standardized approach to prioritizing adult patients waiting for 
Scheduled Surgeries in the Province. Surgeons use their assessment of the 
patient to select a diagnosis/clinical condition from a standardized list. Each 
diagnosis/clinical condition is assigned one of five priority levels and a 
corresponding maximum recommended wait time in weeks. (...) 

364. In the event that, in the surgeon’s opinion, the diagnosis/clinical 
condition code does not appropriately prioritize the specific patient’s surgery, 
the surgeon may assign a code to the patient that ascribes a different (more 
appropriate) priority level. 

365. Surgeons are required to assign a patient prioritization code when 
booking a patient for surgery. The patient prioritization code is recorded in the 
Surgical Patient Registry. Surgeries are then expected to be completed, in 
part, on the basis of their priority and within the wait time benchmarks 
associated with the priority level. 

[1297] The purpose of the priority codes is to “[p]rovide a clear and consistent picture 

of clinically acceptable benchmarks for patients using a standard methodology, to 

enable comparisons with how long patients are actually waiting, and therefore, to 

better understand capacity needs across the province.” 

[1298] In 2015 the provincial government reviewed the priority codes that were first 

implemented in 2010. In a document entitled “BC Patient Prioritization Codes 

Review Project”, the objective of the review was described as follows: 

Participants were reminded that the purpose of this review was to establish 
the priority level and associated wait time target that is appropriate for each 
patient diagnosis/condition from the point of view of the patient. The target 
was described as the time beyond which patients presenting with particular 
diagnosis/condition could suffer negative consequences. The time frame 
associated with a diagnosis was described as the time within which most 
patients in that diagnosis group should have their surgery. 

Participants were reminded that the purpose of the diagnosis codes is to: 

• Provide a clear and consistent picture of clinically acceptable 
benchmarks for patients using a standard methodology, to enable 
comparison with how long they are actually waiting, and therefore, to 
better understand capacity needs across the province. 

• Assist physicians in managing their wait lists and book patients in turn 
within their respective priority levels. 
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[1299] The government consulted with the health authorities as well as over 

60 surgeons representing 11 different surgical specialties as part of the 2015 review. 

Ultimately, these consultations led to the implementation of the current prioritization 

codes system. 

[1300] The process for establishing the current priority diagnosis codes and their 

corresponding wait time benchmarks is described in the “Patient Prioritization 

Codes: Overview.” The commitment in 2010 to a review was noted and it set out five 

phases for the review. Phases One to Four included specialist surgeons who 

assigned priority codes to their respective specialities. Phase Five was a “Wise 

Council.” It was established in April 2015 and reported in June 2015. It conducted a 

cross-specialty review of all the specialties' proposed changes to all the codes' 

structure, descriptions and priority levels as well as addressed any outstanding 

issues. Membership included surgeons and anaesthetists from the Provincial 

Surgical Executive Committee, which was created to provide strategic oversight for 

planning surgical services; administrators from the health authorities and the Ministry 

of Health; and patient and family physician representatives. 

[1301] Following the 2015 plan, the Ministry of Health in collaboration with the health 

authorities created the “Adult Priority Codes -- List” of conditions and diagnoses, with 

their corresponding priority levels and wait time benchmarks (in weeks), dated 

July 23, 2015 (“Adult Priority Codes -- List”). There are generally five priority levels 

and they correspond to a maximum Wait Two time: 

a) Priority code 1 requires treatment within two weeks, and is used for 

conditions that are acute or involve severe pain, have a risk of 

permanent functional impairment, feature 

tumours/carcinoma/cancer/high risk of malignancy, or are time 

sensitive; 

b) Priority code 2 requires treatment within four weeks, and is for 

conditions that involve severe pain or are severe/progressive, or 
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feature tumours/carcinoma/cancer/suspected malignancy, or 

‘moderate symptoms’; 

c) Priority code 3 requires treatment within six weeks, and is for 

conditions that are benign or include moderate pain, functional 

compromise, cancers that are slow growing or that are not malignant, 

or ‘stable symptoms’; 

d) Priority code 4 requires treatment within twelve weeks, and is for 

conditions with moderate pain or moderate/benign/stable conditions, 

and where malignancy/cancer is ruled out; 

e) Priority code 5 requires treatment within 26 weeks, and is for 

non-time sensitive conditions and conditions that are mild/stable, have 

a ‘moderate’ impact on lifestyle, or feature benign tumours/masses. 

[1302] The prioritization codes now cover over 600 diagnoses in the areas of dental 

surgery, general surgery, neurosurgery, obstetrics and gynecology, ophthalmology, 

orthopaedics, otolaryngology, plastic surgery, spinal surgery, thoracic surgery, 

urology, and vascular surgery. Cardiac surgery also has diagnosis codes, but these 

are collected separately and are in a different format. 

[1303] A separate pan-Canadian prioritization system with corresponding wait time 

benchmarks was established for pediatrics due to the unique developmental needs 

of children. In the “Final Report of the Federal Advisor on Wait Times” it was noted 

that: 

...There is however a significant difference for children in that their growth 
and development is rapid. For some conditions the opportunity to intervene 
clinically or surgically is very brief -- the window opens and closes quickly. To 
miss that opportunity is to miss getting the most from the procedure over 
time. Related to this are of course the social, educational and psychological 
affects [sic] associated with illness, hospitalization and the inability of the 
child to participate in the real work of growing up. The failure to progress with 
their cohort can affect a child's life for a long time.22 
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[1304] The federal government established the Canadian Paediatric Surgical Wait 

Times Project (“CPSWTP”) in January 2007. It was funded by Health Canada as 

part of the National Wait Times Initiative. 

[1305] As part of the CPSWTP wait time data for paediatric surgeries from across 

the country was collected and analyzed. This led to the creation of the Pediatric 

Canadian Access Targets for Surgery (“P-CATS”), which sets out priority codes for 

pediatric surgeries, similar to British Columbia’s Patient Prioritization System 

discussed above. The P-CATS cover over 850 diagnoses/conditions across 

11 surgical sub-specialties and were developed in consultation with over 

100 Canadian pediatric surgeons. The P-CATS wait time benchmarks were defined 

as the “acceptable time frame waiting for consultation and surgery”. 

[1306] The CPSWTP prepared a document entitled Paediatric Canadian Access 

Targets for Surgery (“P-CATS”) which set out the P-CATS priority levels I through 

VI (priority I being the highest urgency (requiring treatment within 24 hours) and 

priority VI being the lowest urgency (requiring treatment within 12 months)). 

[1307] British Columbia has since adopted P-CATS for all pediatric patients. 

However, it is important to note that unlike the maximum acceptable wait times for 

adults which only apply to Wait Two, the P-CATS include wait time benchmarks for 

both Wait One and Wait Two. In other words, P-CATS sets wait time benchmarks for 

both consultations with specialists as well as for surgeries. The Wait Two benchmark 

in P-CATS is measured from the decision date, whereas the benchmarks in the adult 

priority codes are measured from the booking form received date. In 2016 P-CATS 

was updated by the CPSWTP. 

(iii) The significance of benchmarks and priority codes 

[1308] As I have previously indicated, the plaintiffs and the defendant have very 

different views about the meaning and implications of the federal wait time 

benchmarks and provincial priority codes. Part of the problem that underlies the 

disagreement between the parties is the lack of clarity in terms of the terminology 

used with respect to wait time benchmarks. Different terms are used including “wait 
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time targets”, “wait time benchmarks”, “maximum acceptable wait times”, “priority 

codes” and “clinically acceptable wait times”. It is unclear whether these different 

terms in fact refer to the same concept. 

[1309] This issue was identified in a report that was prepared for Health Canada in 

2009 entitled “Synthesis of Results of the National Wait Times Initiative”.23 In that 

report the authors attempted to clarify the different terms: 

Defining Benchmarks, Targets and Guarantees 

The Final Report of the Federal Advisor on Wait Times stated that the lack of 
clear definitions was hindering work on wait times. Responding to this 
problem, the report provided definitions of benchmarks, access targets and 
other terms. Wait time benchmarks are evidence-based goals that express 
the amount of time that clinical evidence shows is appropriate to wait for a 
particular procedure or diagnostic test. A benchmark may be identified when 
scientific evidence shows that the outcome of an intervention is negatively 
affected after a certain period of waiting has elapsed. The nature of a 
benchmark, due to the evidence that supports it, is such that it does not 
change from one system to another. 

Targets, on the other hand, may be set by each province and territory based 
in the jurisdiction’s practical capacity to achieve them. As agreed to in the 
10-Year Action Plan, targets are interim performance goals set by each 
province/territory over a period of time to guide work towards the 
achievement of the benchmark. (p. 181) 

[Emphasis in original.] 

[1310] The authors of the report then discussed yet a third distinct term that has also 

been used in this litigation, “wait time guarantee”. The authors note that some 

jurisdictions have employed this terminology which connotes a patient’s entitlement 

to treatment within a certain time frame: 

The International Review of Citizen Litigation under Wait Time Guarantee 
Systems found that a less explicit approach was used in other countries. The 
project report noted that few countries examined in the review actually used 
the term “guarantee” in their policies regarding wait times; most used the term 
“maximum waiting time.” This, according to the reviewers, connotes a 
standard rather than a promise. Four countries codified their waiting time 
guarantees in legislation, the rest have their “guarantees” in the form of policy 
commitments. The report explained the terms of the guarantees -- including 
what time frames are considered part of the definition of waiting times -- and 
the application of the guarantee (i.e., types of patients for which the 
guarantee applies). The review also examined the recourse mechanisms 
available: all countries except Australia have a standing program to arrange 
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and pay for treatment elsewhere for cases when waiting times exceed the 
maximums. (p. 182). 

[Emphasis in original.] 

[1311] In a 2013 OECD report entitled “Waiting Time Policies in the Health Sector: 

What Works?”24 the authors concluded that the most efficient tools for reducing wait 

times as well as protecting the public system are establishing effective measures for 

enforcing wait times guarantees: 

Over the past decade, waiting time guarantees have become the most 
common and effective policy tool to tackle long waiting times, but are only 
effective if enforced. There are two approaches to enforcement: setting 
waiting time targets and holding health providers to account for achieving the 
targets, or allowing patients to choose alternate health providers, including 
the private sector, if patients have to wait beyond a maximum time. In the 
United Kingdom and Finland, health providers were penalized if they 
exceeded a target. As a result waiting times decreased. This method is often 
known as “targets and terror” and though effective, it is unpopular with health 
professionals and difficult to sustain over a long time. Portugal, the 
Netherlands and Denmark have introduced choice and competition 
successfully, and this is the direction recently taken by the United Kingdom. 
The Portuguese model has been particularly effective in decreasing waiting 
times. The model entails a unified information system containing data on 
waiting times for all public and private providers, and vouchers allowing free 
choice of any provider which are issued to patients when 75% of the waiting 
time guarantee is reached. 

[1312] Dr. Robert Hollinshead, an expert witness for the plaintiffs and former 

president of the Alberta Medical Association, is an advocate for wait time 

guarantees. Also, the “target and terror” approach is discussed further in the 

arbitrariness section about the United Kingdom. 

[1313] As above, with one exception, Canada generally and British Columbia 

specifically, have not adopted a wait time guarantee approach to wait time reduction. 

The plaintiffs acknowledge this and they submit that the lack of guarantees following 

the initiatives in 2004 is an important reason why wait times have not meaningfully 

improved since then. The only exception to this is that in 2007 British Columbia 

established a wait time guarantee for radiation therapy. The province committed to 

an eight-week wait time guarantee from the date the patient was ready for treatment 

and in exchange received from Canada one-time special funding of $76.4 million. 
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[1314] Thus, aside from radiation therapy there are no wait time guarantees in British 

Columbia and health authorities are not subject to any penalties if they fail to meet 

their wait time targets. 

[1315] Another source of confusion is that even the term “wait time target” is not 

always used consistently. At times the parties refer to “wait time targets” referring to 

a wait time benchmark, i.e. the maximum wait time for completing surgery. On the 

other hand, the health authorities use the term “wait time target” differently, referring 

to a general performance target. For example, in 2019 the Interior Health Authority 

set a target that, by March 31, 2020, it would complete cancer surgeries for at least 

90% of patients who had waited longer than their assigned wait time benchmark of 

28 days. As previously noted, the Health Council of Canada defined wait time 

targets similarly as the expected percentage of patients who are treated or served 

within the benchmark. 

[1316] In the Prima Facie Facts Statement the terminology used is “wait time 

benchmark” and not “wait time target”. It sets out the five priority codes and states as 

follows: 

364. In the event that, in the surgeon’s opinion, the diagnosis/clinical 
condition code does not appropriately prioritize the specific patient’s surgery, 
the surgeon may assign a code to the patient that ascribes a different (more 
appropriate) priority level. 

365. Surgeons are required to assign a patient prioritization code when 
booking a patient for surgery. The patient prioritization code is recorded in the 
Surgical Patient Registry. Surgeries are then expected to be completed, in 
part, on the basis of their priority and within the wait time benchmarks 
associated with the priority level. 

[Emphasis added.] 

[1317] Overall, instead of wait time guarantees (imposing absolute wait time limits), 

like most countries reviewed in the 2013 OECD report discussed above, Canada 

and British Columbia have implemented wait time benchmark systems. These 

establish what are generally considered appropriate time frames for completion of 

different surgical procedures. 
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[1318] Whether the wait time guarantee approach is preferable and more effective in 

reducing wait times (as the authors of the OECD 2013 report seem to suggest) 

compared to the benchmark model is an interesting question. But it is a policy 

question and not a legal one for me to decide. In any case, the plaintiffs do not 

challenge the constitutionality or reasonableness of British Columbia’s priority codes 

system or seek to improve how wait lists are managed in the public system. 

[1319] The only question to be determined here is whether the pan-Canadian 

benchmarks or the British Columbia priority codes and corresponding wait time 

benchmarks have any implications in terms of patients’ rights under s. 7 of the 

Charter. 

[1320] In this regard, I find the evidence of Dr. Masri, who was directly involved in 

establishing the priority codes and benchmarks in British Columbia for orthopedic 

surgeries, to be especially relevant. He described the process that led to the current 

priority codes system as well as the basis for selecting the wait time benchmarks. 

[1321] With regards to the pan-Canadian benchmarks Dr. Masri explained that the 

general 26-week benchmark for joint replacement was established primarily as a tool 

to learn more about the wait time problem. The benchmarks do not include any 

internal prioritization to account for the specific circumstances of individual patients. 

He testified as follows on this point: 

... when the [federal] benchmarks were set initially we were told that the 
benchmarks are not going to be used to assign surgical resources; they’re 
being used to try and understand the problem, to identify what’s going on and 
to try to compare apples to apples ... [They] came up with 26 weeks as the 
maximum acceptable wait time for a joint replacement. They didn’t prioritize 
for urgency. It was just one benchmark for everybody, 26 weeks ... 

[1322] Dr. Masri’s evidence on this point is consistent with the overall evidence 

regarding the initial pan-Canadian benchmarks that were established pursuant to the 

10-Year Plan of 2004. Those benchmarks were never meant and indeed never used 

as a diagnostic tool by physicians but rather as an administrative tool to enable 
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administrators and governments to better track wait times and make decisions 

regarding the allocation of resources. 

[1323] On the other hand, with respect to the provincial prioritization codes, the 

provincial government and health authorities expressly intended to design a system 

that would be used by physicians in the diagnostic process of their individual 

patients. Dr. Masri explained this in his evidence: 

... we were instructed to come up with prioritization codes for a bunch of 
diagnoses for all of surgery ... and the benchmark to our mind was the 
maximum acceptable wait time for those patients. In other words, patients 
should not wait beyond X, and that was the benchmark ... 

... 

So the maximum acceptable wait time is the time beyond which patients are 
potentially harmed, physically, psychologically, medically, whatever. 

[1324] He explained that the objective was to make the benchmarks “patient centric 

as opposed to physician-centric” and the groups had to think of it from the point of 

view of patients. Indeed the evidence is that the priority codes and corresponding 

wait time benchmarks were established as a way of assessing what wait time is 

“appropriate for each patient diagnosis/condition from the point of view of the 

patient”. The discussion did not settle on a specific number but the idea was that 

about 95% should have their surgery done within the specified time as part of the 

clinical judgment about the status of a patient. 

[1325] Dr. Masri explained that the benchmarks were based on the best scientific 

evidence available at that point in time regarding when waiting increases the risk of 

deterioration and reduced surgical outcomes. 

[1326] Dr. Masri also addressed the different terms and methods employed to 

measure wait times and acknowledged that there is not a universally accepted 

method for establishing wait time benchmarks. He also acknowledged that the 

benchmarks are not an absolute indicator of when a particular patient will suffer 

harm from waiting, as a patient may exceed a benchmark without suffering a 

reduced surgical outcome or further deterioration. The issue of an upper limit for how 
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long a patient should have to wait has been “an intense area of discussion in the last 

few years, including at the various national commissions in Canada.” Further: 

… So the best evidence you have is -- and it’s in keeping with 
evidence-based medicine is the published literature; what can you find from 
the published literature. There seems to be -- from the published literature 
that we even looked at today it’s about six months before you start to see 
deleterious effects ... 

For hip and knee the data is fairly reasonable. For a lot of things it may be 
plus or minus one or two weeks, particularly as you get to the shorter wait 
times. What is appropriate, what is not appropriate? Take the case for breast 
cancer, for example. Low-risk breast cancer may not -- the tumour may not 
metastasize if you leave it for two months, but mentally the patient is going to 
be completely exhausted and psychologically affected. So -- and that’s how 
you come up with some of these parameters. But is there, like, solid 
bulletproof methodology where you can say beyond this harm will happen or 
beyond this harm will not happen? No, there isn’t. It’s what is the probability 
of the expectations and what is reasonable. 

... 

Q ... And would you agree that there can be a conceptual different 
between optimal wait times on the one hand and appropriate wait times on 
the other so that optimal wait times might be -- in a perfect world that’s a 
target that you’re shooting for to aid in quality improvement but an 
appropriate wait time may be something based more on reasonable 
expectations in the real world? 

A So whenever you talk about optimal it depends in whose eyes and 
through which lens you’re making it optimal or appropriate. So again, it’s a 
part of those definitions. So if you -- if we think that benchmarks/indicators/ 
access targets are difficult to interpret, add the adjectives “optimal” or 
“appropriate” to them, it becomes even more difficult to interpret. 

So there’s going to be differences in anything you do. You can set 
targets/benchmarks where you want and what will then depend is what are 
you trying to accomplish? Are you trying to accomplish getting a whole bunch 
of surgery done? Then shift the target to the right, and then you’re getting a 
whole bunch of surgery too early. Are you trying to minimize expenditure? 
Then shift the needle to the left, and now you’re not doing as much, but 
you’re causing a lot more pain. 

So we’re always trying to juggle these things to come up with these targets 
and benchmarks to sort of a reasonable middle ground, and that’s the best 
way I can explain it. Is it cast in stone that it has to be six months and if it was 
six months and two weeks a disaster will happen, or if it was six months less 
a week miracles would happen? Absolutely not. So it’s all a bit fluid, but you 
have to aim at something. But if you aim at that thing and you’re off by two 
standard deviations or three standard deviations, then you haven’t really 
failed. 

... 
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... [W]ere patients dying when they were waiting 18 months? No. But we 
wouldn’t be here today and a whole lot of effort wouldn’t have happened at 
reducing waiting lists if it wasn’t a huge burden on patients. So clearly 
18 months or 12 months is inappropriate; six months is much more 
appropriate; three to four months is a whole lot more desirable. 

Q But a week wouldn’t be appropriate? 

A A week would not be appropriate. Absolutely not. I’d be the first to tell 
you I do not want to have a one-week waitlist. I’d be having a whole lot of 
empty ORs not being -- staffed with people not being filled with patients, and 
that’s a disaster because you’re spending a whole lot of money and not 
accomplishing anything. 

... 

[1327] In terms of how the priority codes are translated in practice as a diagnostic 

tool to assign each individual patient with his or her appropriate wait time, Dr. Masri 

further explained that: 

... So if somebody come in in a wheelchair I know if I keep that patient in a 
wheelchair for another three months they’re going to be so deconditioned, 
they’re going to have a terrible outcome of surgery. So that patient is going to 
get prioritized ahead of somebody who’s only walking with a cane or no cane 
... So the higher severity patients get prioritized ahead of the lower severity 
patients. 

... 

So what happens with those, we put them in the more urgent bucket, in the 
less than 12 weeks, so priority 4 as opposed to priority 5. And in the past it 
would’ve been a priority 3 as opposed to priority 4. 

Q And when a patient does get their operation eventually, assuming 
they’re a candidate for surgery and you operate on them, they may get their 
operation within the benchmark or they may not, but whether or not they do 
isn’t going to be determinative of whether or not they have a successful 
outcome. 

A No. On balance they -- the majority get better, but what we saw is that 
the longer they wait, the higher the probability that they’re not going to 
achieve an above-expected outcome. 

Q So there’s a statistical thing going on there. 

A Correct. But I can’t tell you just because you waited nine months now 
your outcome’s going to be terrible; let’s cancel the surgery; there’s no point 
in doing it anymore ... 

... 

Q And even if the benchmark is achieved of course the reverse of what 
we’ve just been talking about is also true; you can’t guarantee that if your -- if 
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the patient gets their treatment, gets their operation within the benchmark 
well, then, they’re going to have a successful outcome. 

A No. 

[1328] I take from this evidence that it is important to recognize the inherent 

limitations of the British Columbia’s priority codes and wait time benchmarks. They 

are meant to serve as both a diagnostic and administrative tool. Physicians use the 

priority codes and corresponding benchmarks in order to reflect the level of urgency 

of a particular patient’s condition. And they are intended to assign for each patient 

the appropriate timeframe within which surgery ought to be completed in order to 

avoid an increased risk of deterioration or long term harm such as reduced surgical 

outcomes. The benchmarks are also used by hospital administrators, health 

authorities and the government to measure overall performance of the public system 

and make decisions regarding allocation of resources. 

[1329] However, meeting a benchmark does not guarantee a successful surgical 

outcome. Nor does exceeding a benchmark mean that a particular patient has in fact 

suffered a worse outcome or a condition has deteriorated. Thus, the benchmarks in 

and of themselves do not predict surgical outcomes. Below, I discuss the 

benchmarks in the context of the first stage of the plaintiffs’ s. 7 claim and some of 

the scientific evidence that underlies the benchmarks. 

(iv) Summary: benchmarks and priority codes 

[1330] As I explain below, following the Supreme Court of Canada’s decisions in 

Morgentaler, Chaoulli and Health Services and Support - Facilities Subsector 

Bargaining Assn. v. British Columbia, 2007 SCC 27, when the province assumes a 

monopoly power over the provision of medical services it is under a constitutional 

duty to ensure that the service is provided in a timely fashion.25 That is, 

“governments are constitutionally obliged to provide public health care of a 

reasonable standard within a reasonable time” (Health Services at para. 144). For 

these statements to be more than just a symbolic recognition that essential 

healthcare is intimately tied to one’s right to life, liberty and security of the person, 
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this constitutional obligation to provide timely medical care must entail practical 

consequences. 

[1331] Of course, the question remains what the terms “timely fashion” and 

“reasonable time” mean in this context. I note in this regard the comments of the 

minority justices in Chaoulli about the difficulty in determining what the terms 

“reasonable health services” and “within a reasonable time” mean in any given case. 

According to the minority justices the “majority lays down no manageable 

constitutional standard” for questions such as what would be considered reasonable 

wait time benchmarks for medical treatment (at para. 163). 

[1332] These comments were made in 2005 when there were no established 

manageable standards, benchmarks or priority codes in place in Québec or British 

Columbia. Thus, to some extent the court was anticipating a policy issue that had 

not yet been given practical meaning in the Canadian healthcare context by medical 

experts and healthcare authorities. That reality has since changed significantly, as 

described above. We now have two levels of wait time benchmarks for adult 

patients. There is a pan-Canadian system for procedures in four specific clinical 

areas. More importantly, there is a comprehensive and sophisticated diagnostic 

prioritization mechanism in the form of British Columbia’s prioritization codes and 

corresponding wait time benchmarks which was developed by physicians, 

healthcare administrators and healthcare policy experts. 

[1333] As between the federal and British Columbia approaches, the federal 

generalized benchmarks were not designed to provide the appropriate wait time in 

individual cases. Instead they were designed as an administrative tool to assist 

decision makers and healthcare authorities to learn about the wait time problem and 

to be able to draw proper comparisons across practice areas and provinces. 

I conclude that the pan-Canadian benchmarks are not the preferred approach when 

considering the situation of individual patients. 

[1334] On the other hand, I find that, in the absence of clear wait time guarantees, 

the British Columbia prioritization codes and corresponding wait time benchmarks 
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reflect what can be considered a “reasonable time” in any given case. I reach this 

conclusion because unlike the pan-Canadian benchmarks, the priority codes and 

corresponding wait time benchmarks are integrated in the individualized diagnostic 

process of each patient. These benchmarks are patient centric and represent the 

qualified treating physician’s individual assessment of each patient based not only 

on the patient’s general diagnosis group but also on the totality of their medical 

history, their mental and emotional state and their social and personal 

circumstances. In other words, these wait time benchmarks are an integral part of 

how physicians triage patients in British Columbia. 

[1335] Further, unlike the generalized and rigid pan-Canadian benchmarks, the 

priority codes are part of the fluid diagnostic process in which treating physicians 

engage in when treating their patients. If the patient’s condition changes, for better 

or worse, so will his or her priority code and wait time benchmark. In this regard, the 

priority code and corresponding benchmark is truly tied to the physician’s actual and 

current assessment of his or her patient’s status. 

[1336] I also accept the uncontroverted evidence of Dr. Masri. The priority codes and 

corresponding wait time benchmarks assigned to each individual patient reflect what 

their treating physician has concluded is “the maximum acceptable wait time ... 

beyond which patients are potentially harmed”. In other words, the provincial 

benchmarks represent the point in time beyond which the patient is at greater risk of 

suffering harm due to waiting for treatment. As above, this does not mean that all 

patients waiting beyond their wait time benchmark have in fact suffered harm. As 

Dr. Masri explained in his testimony, some patients waiting for surgery will not suffer 

harm after the benchmark while other patients may start deteriorating even before 

the benchmark. Thus, in order to establish that an individual patient is actually 

experiencing harm, something more than evidence showing that the particular 

patient waited beyond the priority code is required. 

[1337] I also agree with the plaintiffs that the statements of Dr. Guyatt (an expert for 

the defendant) that benchmarks are not used as a clinical tool in order to assign 



Cambie Surgeries Corporation v. British Columbia (Attorney General) Page 359 

priority to patients were made in relation to the pan-Canadian benchmarks and not 

British Columbia’s prioritization system. Dr. Guyatt acknowledged as much during 

his oral evidence at trial when he agreed that he was not familiar with British 

Columbia’s priority codes system. He also agreed that the opinions expressed in his 

report referred to the pan-Canadian benchmarks. Having said that I also conclude 

that the prioritization codes system in British Columbia has incorporated the kind of 

individualized clinical judgement that Dr. Guyatt was talking about when he 

described how physicians prioritize their patients and assign urgency levels to their 

treatment. 

[1338] In the result, I conclude that the federal wait time targets or benchmarks are 

intended primarily for administrative purposes and they have limited use in 

assessing whether a patient’s wait is clinically significant. On the other hand, British 

Columbia’s priority codes system was developed with medical input for clinical 

purposes and reflect the clinical judgement of physicians in individual cases. 

Therefore, I find that the provincial priority codes are a reliable indication of when a 

wait is significant. Below I adopt the term “clinically significant” from Chaoulli. 

[1339] As a final matter I should point out that the plaintiffs’ claim is not dependent 

on benchmarks. According to the plaintiffs, s. 7 of the Charter is engaged once a 

patient decides he or she does not want to wait for services in the public system. At 

that point a patient is entitled under the Charter to choose private care and it is 

having that choice that is at the heart of the plaintiffs’ claim. The plaintiffs refer to the 

benchmarks only to prove that some patients are waiting a long time for care in the 

public system. I discuss this issue in greater detail below under the first stage of the 

s. 7 analysis. 

(d) Causes of wait times 

[1340] Another limitation of the wait time data is that it does not tell us anything 

about what may have caused or contributed to the wait experienced by an individual 

patient. The evidence of patients and physicians demonstrates that lengthy wait 

times are caused by a variety of reasons, some of which relate to capacity in the 
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public system, but others are associated with patient preferences as well as 

physicians’ referral practices and how they manage their wait lists. 

[1341] At times patients may elect to wait longer in order to see a specific specialist. 

For example Dr. Masri testified that at his clinic patients who are referred to a 

specific specialist with a long wait list are offered the choice of seeing another 

surgeon with a shorter Wait One time. However, some patients elect to wait for the 

surgeon with the longer wait time because of the latter’s reputation: 

... so some are given the choice to see another surgeon in our group. It's 
still -- the shortest time in our group is six months. So they're given the option 
of waiting six months, and many patients say, well, six months, 14 months, 
whatever; I want to wait for him because I want to see him because he 
operated on my friend/colleague/relative, what have you. And some say no, 
I want to see somebody else. So we do make an effort to allow patients to go 
to the next available surgeon. 

[1342] Similarly, some patients are offered a surgical spot but decline to use it for 

various reasons. For example, Monique Forster was offered a surgical spot in 

October 2016 but declined to book the surgery due to a prior family commitment. 

Ms. Forster later decided, without first consulting her physician, that she did not 

need the surgery at all and asked to be removed from the wait list. A related matter 

is that Dr. Masri testified about patients being added to wait lists before they were 

willing, able and ready to undergo surgery only to then decline surgical spots for 

personal reasons. 

[1343] Treating physicians, whether family physicians or specialists also contribute 

at times to lengthy wait times due to inappropriate referral practices and poor 

management of wait lists. For example, as discussed above, in Chris Chiavatti’s 

case no attempts were made by the family physician to refer him to another 

specialist with a shorter wait time. Instead, the family physician advised him that 

there was no alternative to waiting for Dr. Reilly. Mr. Chiavatti testified that, had he 

known it was possible to be referred to another surgeon, he would have done so in 

order to have his surgery sooner. 
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[1344] Similarly, as discussed above regarding the evidence on the individual 

experiences of the patient plaintiffs and witnesses, no attempts were made by 

treating physicians to locate specialists with shorter wait times for Ms. Krahn, 

Ms. Forster, Ms. Collin and Ms. Welch. And there is also evidence of physicians and 

specialists failing to promptly make referrals or send booking forms to the surgical 

booking office, thereby causing further delays. In the case of Ms. Tessier, it appears 

that her doctors added her to the wait list instead of referring her to another surgeon, 

knowing that they did not have capacity or sufficient operating room time to treat her. 

Likewise, as in the case of Mr. Pearson, the evidence suggests that certain 

specialists add patients to their wait lists before they are ready to undergo surgery, 

thereby artificially inflating their wait list and increasing overall wait times. 

[1345] Other referral practices are more difficult to assess but nevertheless 

contribute to wait times. For instance, as I have discussed above, the increasing 

specialization of surgeons means family physicians refer patients to the specialist 

with a specific sub-area of expertise and, by definition, there are few specialists with 

that expertise. Additionally, family physicians also refer patients to the “best” 

surgeon based on reputation or complication rate, even though other competent 

surgeons may be available sooner. 

[1346] Another cause for long wait times, according to the plaintiffs, is that operating 

room time in hospitals has been underused. There has been under-utilization of 

operating room time including, surprisingly, periodic closures of operating rooms 

during summer months and holidays. And the evidence is that most surgeons are 

under-utilized and could use more operating room time. The tail of this problem 

continues in some areas but there has been considerable improvement with, for 

example, increasing the hours of existing operating rooms and by innovative 

changes to medical practices. Dr. Masri agreed in his evidence that the days of 

extremely long wait times, in excess of one year, are over. 

[1347] The plaintiffs say that the solution is to increase the number of surgeons and, 

if necessary, construct new operating rooms. Those, however, are obviously 
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budgetary issues that I have no authority over. I do accept that many surgeons have 

unused surgical capacity but the plaintiffs exaggerate this factor. Beginning with the 

fact that only 30-40% of consultations with a surgeon proceed to surgery, they must 

be spending most of their time doing consultations. For obvious reasons no surgeon 

could work full-time in the operating room without running out of patients entirely. 

[1348] It also has to be considered that surgeries take place in a complex 

environment. Dr. Dvorak, an orthopedic spinal surgeon at Vancouver General 

Hospital, testified that patients requiring emergent care (arriving by helicopter on 

very short notice, for example, from a motor vehicle accident) can cause cancellation 

of scheduled surgeries on a surgeon’s daily surgical slate. The cancellations then 

must go back on a wait list to be rescheduled at a later time. The scheduling of 

surgeries is necessarily a dynamic and imperfect process and a plan put in place 

after a consultation may well have to change. As can perhaps be seen from both the 

lay and expert evidence in this trial, a further complication is that there is not always 

a direct correlation between increasing operating rooms or surgeons and desirable 

outcomes such as decreasing wait times. As two examples, there can be pent-up 

demand or other aspects of the healthcare system that require increased resources. 

Dr. Reilly, for instance, testified that a shortage of spinal cord technicians hampered 

efforts to expand his surgical group’s operating room time. 

[1349] RebalanceMD and other parts of the system (the foot and ankle clinic in 

St. Paul’s Hospital, as another example) are working on techniques to reduce wait 

times for accessing care, including waits for consultation and surgery. This involves 

applying resources and triaging as soon as possible after receipt of a consultation 

from a family physician in order to advance patients to services where they can be 

helped the most (and where they will probably be in any event if they have to wait for 

one year for consultation with a surgeon). 

[1350] Stefan Fletcher, the CEO of RebalanceMD, testified (for the plaintiffs) that 

they had considerable success reducing Wait One times with their approach to 

servicing patients as soon as practicable after receipt of a consultation request from 
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a family physician. RebalanceMD is a private facility owned by a number of doctors 

but it only works in the public healthcare system. It represents private sector 

innovation in healthcare (including sophisticated management) that partners with the 

public system in ways that are very much to the benefit of patients. 

[1351] I should add that I do not agree with the plaintiffs’ submission that the 

significant reduction in Wait One times as a result of the techniques used by 

RebalanceMD and others provides no benefits to patients and does not serve any 

“conceivable healthcare purpose.” Surely, it is desirable for patients to be seen by 

medical staff sooner rather than later and, indeed, long waits are the bête noire of 

the plaintiffs’ constitutional claim. Overall, I find that innovative approaches that 

reduce the wait time for consulting a specialist are beneficial to patients and are to 

be encouraged, especially given the evidence of the experts and physicians that 

most patients who consult specialists do not require surgery but can be treated with 

non-surgical courses approaches. 

[1352] There is also evidence about other systemic issues that cause delays in 

accessing surgical treatment. For example, hospitals cannot access patient 

information from each other and hospitals do not always use the same electronic 

programs for the same functions. These factors complicate treatment and add 

delays for patients who, for example, travel to another location and require care for a 

condition that arose in their home region. 

[1353] According to the defendant, surgeons play a central role in terms of wait times 

because ultimately they manage their own wait lists. In its Response to Fifth 

Amended Civil Claim (filed October 26, 2018) the defendant says that “[p]physicians 

in British Columbia control their own wait lists, and determine which patients are 

seen and in what priority relative to each other.” The Ministry of Health has no 

central list it administers and health authorities “do not control the wait lists either, 

but do attempt to ensure that physicians are administering them appropriately” (at 

para. 49). Further, “... physicians have the ability, and are expected, to prioritize their 

patients on the basis of medical need, and not ability to pay” (at para. 50). And, 
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“[f]amily physicians are expected to ensure their patients receive appropriate care 

within medically appropriate time lines” (at para. 56). 

[1354] The evidence demonstrates that physicians and surgeons in particular do 

play a key role in managing wait lists. They decide who goes on the list and what 

priority is given to individual patients. They also decide when a patient should be 

re-prioritized because his or her medical condition has deteriorated. This is at the 

heart of the triaging function performed by surgeons and no one else can do it, 

including healthcare administrators and authorities (or judges). 

[1355] So surgeons have significant responsibility and it is not respectful of the 

system as a whole or the care of patients for them to simply blame the government 

by saying that the solution is to allocate more operating room time. For sure, the 

defendant also has an important role in ensuring that overall conditions and 

infrastructure is in place to reduce wait times. Closing operating rooms for Christmas 

or summer holidays seems like an inefficient use of extremely valuable resources 

(this appears to be a past practice in most regions). There are limited resources but 

they have to be used effectively. What determines the length of wait times is more 

complicated than surgeons managing wait lists or government constructing more 

operating rooms. As can be seen above the causes are a complex mix of factors 

including the interplay between surgeons, nurses, technicians, administrative staff, 

cleaners, patients, hospitals, health authorities and the Ministry of Health. 

[1356] I next turn to the evidence about the state of wait times “today”, at the time of 

trial. 

(e) Wait times today 

[1357] There is extensive if not vast evidence relating to wait times. From this data, 

I have extracted some high level statistics, some examples of wait times in excess of 

priority codes, and some anecdotal evidence from witnesses relating to wait times. 
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[1358] As of the first quarter of 2018, 85,468 British Columbians were waiting for 

medically necessary or publicly funded surgeries. Of these, 35,335 patients, or 

41.3%, had already waited longer than the applicable priority code. 

[1359] In providing information about the current state of surgical wait times, 

Dr. Hamilton testified that British Columbia did not meet its targets for hip and knee 

surgeries, dental surgeries, colonoscopies, and other surgeries in the 2018/2019 

fiscal year. One of the most extreme examples of British Columbia failing to meet its 

target was in relation to hip and knee surgeries. For the fiscal 2018/2019 year, the 

target was 19,687 but only 18,739 surgeries were completed. Further, with respect 

to hip and knee surgeries, British Columbia did not meet its target of only 5% of 

patients waiting over 26 weeks (the maximum priority code); rather, 26.5% of 

patients waited or were waiting more than 26 weeks. Dr. Hamilton agreed that more 

patients were waiting in the 2018/2019 fiscal year for more than 26 weeks, the 

ultimate maximum wait time under British Columbia’s priority codes, than in previous 

years. 

[1360] Although the data is older, in the first quarter of 2015, 72.1% of cases in 

British Columbia that were assigned priority code 1 (the maximum recommended 

waiting time of two weeks) waited or were waiting more than two weeks. In the fourth 

quarter of 2015, 80% of patients assigned priority code 1 waited or were waiting 

more than two weeks, with 11.3% of these priority code 1 patients waiting more than 

26 weeks. Ms. Feltham confirmed that there is however a common pattern in the 

data with the highest percentage of cases exceeding the priority wait time in the 

fourth quarter with a dip in the first quarter. 

[1361] Ms. Feltham confirmed that for some procedures, the majority of the specific 

surgeries are not completed within the timeline established by the applicable priority 

code. For instance, in 2013, only 31.6% of benign skull-based tumour 

(severe/progressive symptoms) surgeries were performed within the two weeks 

established by the priority code. I note this statistic arose prior to the 2014/2015 

priority code review. In 2017, only 40.2% of cataract surgeries where the patient is 



Cambie Surgeries Corporation v. British Columbia (Attorney General) Page 366 

unable to function without assistance were completed within the six weeks 

established by the priority code. 

[1362] I also note the anecdotal evidence relating to wait times of Sharon Stewart 

and Norm Peters. 

[1363] Sharon Stewart testified as an adverse witness for the plaintiffs. From 2014 

until 2015 Ms. Stewart was the Executive Director of the Client Relations Issues 

Management and Support Services Branch of the Health Services Policy Division 

within the Ministry of Health. In this role, she oversaw a team who dealt with health 

service related concerns and complaints raised by patients. She confirmed that 

complaints with respect to delays in getting access to specialists and surgical 

treatment arose on a regular basis. However, Mr. Peters testified that the wait times 

in South Vancouver Island were dropping quite significantly. 

[1364] In summary, it can be taken from the defendant’s SPR wait time data that 

significant numbers of patients waiting for a number of different procedures are 

waiting beyond the established provincial wait time benchmarks that correspond to 

their diagnostic priority code. I apply this generalized evidence below to the claims of 

the individual plaintiffs. 

[1365] I should add that the data underlying this conclusion is based on the use by 

the Ministry of Health of Wait Two times measured from the date the booking form is 

received by the hospital from the surgeon. The plaintiffs disagree with this approach 

to measuring wait times and they say that Wait Two should be measured from the 

date the surgeon and the patient make the decision to have surgery. In an ideal 

world one might expect the difference between the two measures of Wait Two to be 

minimal. However, they are not and, as above, the defendant’s approach generally 

results in shorter wait times and the plaintiffs’ approach results in longer waits. 

[1366] Leaving aside the tactical reasons for those different approaches, in the 

context of this litigation, as a policy issue, it seems to me that both approaches have 

merit in order to fully understand this important stage of the surgical process. As to 
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the reasons for the different times under the different approaches, the evidence is 

that a surgeon may well want to obtain laboratory tests or imaging before sending 

the booking form to the hospital. In addition, testing may need to be updated after a 

long wait and some testing such as ECGs and blood tests are necessary only if 

surgery is required. There is also evidence that the difference between the two 

approaches is sometimes the result of administrative delays and inefficiencies within 

the offices of some surgeons. 

[1367] These explanations for delays in surgery are real and noteworthy. However, 

as I explain below, there is no dispute that at least some patients who are willing, 

able and ready to undergo surgery have to wait beyond the established wait time 

benchmarks that correspond to their diagnostic priority code assigned by their 

treating physician. Indeed, the defendant acknowledged that despite the best efforts 

of government and the health authorities to reduce wait times, some patients wait 

beyond what they should for surgery due to excess demand on the public healthcare 

system. As discussed in my analysis of the first stage of the plaintiffs’ s. 7 claim, this 

situation has affected some of the individual plaintiffs. 

K. SECTION 7: THE JURISPRUDENCE 

[1368] Section 7 of the Charter reads as follows: 

7. Everyone has the right to life, liberty and security of the person and 
the right not to be deprived thereof except in accordance with the principles of 
fundamental justice. 

[1369] As noted by McLachlin C.J.C. in Canada (Attorney General) v. Bedford, 2013 

SCC 72 (“Bedford”), s. 7, and especially the principles of fundamental justice 

(arbitrariness, overbreadth and gross disproportionality), have developed 

significantly since the Charter was first introduced into Canadian law (Bedford at 

paras. 45, 106). 

[1370] In three recent judgments the Supreme Court of Canada described the legal 

framework under s. 7 of the Charter (Canada (Attorney General) v. PHS Community 

Services Society, 2011 SCC 44 (“Insite”), Bedford, Carter v. Canada (Attorney 
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General), 2015 SCC 5). Interestingly, two of the three judgments related in one way 

or another to laws that had the effect of limiting individuals’ suffering from illness 

from accessing certain health services (Insite and Carter). 

[1371] In the following section I discuss the evolution of s. 7 in the jurisprudence of 

the Supreme Court of Canada, especially in the context of healthcare related claims. 

As part of this evolution I discuss the Chaoulli judgment. 

(a) Two stage analysis - deprivation and principles of fundamental 
justice 

[1372] Section 7 of the Charter is constructed in two stages. At the first stage the 

claimant/plaintiff must demonstrate that “the law interferes with, or deprives them of, 

their life, liberty or security of the person”. At the second stage the claimant/plaintiff 

must prove that the deprivation is not in accordance with the principles of 

fundamental justice (Carter at para. 55; R. v. Beren and Swallow, 2009 BCSC 429 at 

para. 76; citing Hitzig v. Canada (2003), 231 D.L.R. (4th) 104 (Ont. C.A.) at para. 75, 

leave to appeal ref’d [2004] S.C.C.A. No. 5). 

[1373] As to the first stage the court in Beren discussed the components of the test: 

[77] As I have already indicated, I adopt, wherever applicable, the legal 
analysis outlined in Hitzig. The court in Hitzig explained that there are two 
main issues to examine within the first stage of the s. 7 analysis, at 
paragraphs 76-78. First, a court must identify the individual interest(s) that is 
allegedly infringed upon and determine whether it falls within [the] meaning of 
the phrase “life, liberty and security of the person”. Second, if the interest is 
protected under s. 7, a court must examine whether the interest(s) has been 
infringed upon by a form of state conduct, which is not limited to simply the 
criminal realm. If both steps are satisfied, then a threshold violation of s. 7 is 
established and a court must move onto the second stage. 

[1374] After completing the two parts of the first stage of the analysis, the next stage 

of the s. 7 analysis requires the court to identify the principles of fundamental justice 

engaged in the specific case and then apply those principles in a manner that is 

sensitive to the full context of the claim. This was described by the court in Beren as 

follows: 
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[78] In the second stage, a court must identify and articulate the principles 
of fundamental justice engaged by the facts of the case. Subsequently, the 
court must determine whether the threshold violation identified in the first 
stage is inconsistent with the principles of fundamental justice. 

[79] Importantly, the court in Hitzig instructs courts to be sensitive to the 
context of the claim. The court states, at paragraph 78: 

78. All parts of the s. 7 analysis must be sensitive to the specific 
context in which the claim is made. Context for the present purposes 
includes the factual matrix in which the claims are advanced, the 
nature of the alleged rights affected by the state conduct, the nature of 
the interference with those rights by the state, and the interests relied 
on by the state in support of its conduct. Context encompasses the 
effect as well as the purpose of the impugned state conduct. Where 
legislative provisions are in play, context refers to the language of the 
statute and the legislative and common law history leading up to the 
enactments of the challenged provisions. 

[1375] A claimant will only reach the second stage of the test if they have met the 

threshold violation test at the first stage. Accordingly, the second stage of the test 

(involving the principles of fundamental justice) will be applied only to the class of 

persons whose s. 7 interests have been found to be violated by the impugned state 

action (see also Hitzig at para. 83 and Carter at paras. 54-56). 

(i) Stage one: life, liberty and security of the person 

[1376] As the language of s. 7 indicates, it is concerned with three distinct but related 

rights -- life, liberty and security of the person. 

[1377] The right to life is engaged where the law or state action imposes death or an 

increased risk of death on a person, either directly or indirectly. In Chaoulli the 

Supreme Court of Canada was unanimous that where evidence showed that the 

lack of timely healthcare could result in death then the right to life was engaged (at 

paras. 38 and 50, per Deschamps J.; para. 123, per McLachlin C.J.C. and Major J.; 

and paras. 191 and 200, per Binnie and LeBel JJ.). Likewise, the right to life was 

engaged in Insite because the law deprived drug addicts access to potentially 

lifesaving medical care (at para. 91). In each case, the right was engaged by the 

threat or increased risk of death. 
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[1378] Concerns about autonomy and quality of life have traditionally been treated 

distinctly under the concepts of liberty and security of the person (Carter at 

para. 62). In Carter the Supreme Court of Canada described those rights in the 

following terms: 

[64] Underlying both of these rights is a concern for the protection of 
individual autonomy and dignity. Liberty protects “the right to make 
fundamental personal choices free from state interference”: Blencoe v. British 
Columbia (Human Rights Commission), 2000 SCC 44, [2000] 2 S.C.R. 307, 
at para. 54. Security of the person encompasses “a notion of personal 
autonomy involving ... control over one’s bodily integrity free from state 
interference” (Rodriguez, at pp. 587-88, per Sopinka J., referring to R v. 
Morgentaler, [1988] 1 S.C.R. 30) and it is engaged by state interference with 
an individual’s physical or psychological integrity, including any state action 
that causes physical or serious psychological suffering (New Brunswick 
(Minister of Health and Community Services) v. G. (J.), [1999] 3 S.C.R. 46, at 
para. 58; Blencoe, at paras. 55-57; Chaoulli, at para. 43, per Deschamps J.; 
para. 119, per McLachlin C.J. and Major J.; and paras. 191 and 200, per 
Binnie and LeBel JJ.) ... 

[Emphasis added.] 

[1379] With the above in mind, at the first stage of the inquiry under s. 7, the plaintiffs 

in the subject claim must demonstrate that the impugned provisions of the MPA 

increase the risk of death, interfere with an individual’s fundamental personal 

choices or otherwise interfere with an individual’s physical or psychological integrity, 

causing physical suffering or serious psychological suffering. There must be a 

sufficient causal relationship between the harm and the impugned provisions as 

discussed further below. 

(ii) Stage two: principles of fundamental justice 

[1380] In Carter the Supreme Court of Canada stated that s. 7 of the Charter “does 

not promise that the state will never interfere with a person’s life, liberty or security of 

the person -- laws do this all of the time -- but rather that the state will not do so in a 

way that violates the principles of fundamental justice” (at para. 71). The result is 

that there can be a violation of the right to life, liberty and security of the person as 

long as it is done in accordance with the principles of fundamental justice. 
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[1381] Section 7 does not list or define the principles of fundamental justice. 

However, through Charter adjudication the courts have developed “minimum 

constitutional requirements that a law that trenches on life, liberty or security of the 

person must meet” (Carter at para. 72, citing Bedford at para. 94). Three principles 

of fundamental justice, engaged in this litigation, have emerged as central in the 

recent s. 7 jurisprudence: “laws that impinge on life, liberty or security of the person 

must not be arbitrary, overbroad, or have consequences that are grossly 

disproportionate to their object” (Carter at para. 72). 

[1382] As noted above, it is with respect to the development of these specific 

principles of fundamental justice that we have witnessed the most significant 

changes to the s. 7 framework. For example, in Morgentaler in 1988 there was little 

discussion of these principles as discussed below. 

[1383] The Supreme Court of Canada has pointed out that the principles of 

fundamental justice are drafted in “broad, affirmative language” and they are not 

synonymous with natural justice (Re B.C. Motor Vehicle Act, [1985] 2 S.C.R. 486 at 

para. 26; cited in Bedford, at para. 95). In Bedford the Supreme Court of Canada 

added that: 

[96] The Motor Vehicle Reference recognized that the principles of 
fundamental justice are about the basic values underpinning our 
constitutional order. The s. 7 analysis is concerned with capturing inherently 
bad laws: that is, laws that take away life, liberty, or security of the person in 
a way that runs afoul of our basic values. The principles of fundamental 
justice are an attempt to capture those values. Over the years, the 
jurisprudence has given shape to the content of these basic values. In this 
case, we are concerned with the basic values against arbitrariness, 
overbreadth, and gross disproportionality. 

[97] The concepts of arbitrariness, overbreadth, and gross 
disproportionality evolved organically as courts were faced with novel Charter 
claims. 

[1384] Professor Hamish Stewart has suggested that the first arbitrariness case was 

R. v. Morgentaler, [1988] 1 S.C.R. 30 and the first explicit articulation of the norm 

against overbreadth was in R. v. Heywood, [1994] 3 S.C.R. 761. With respect to 

gross disproportionality, he stated that the precise origin is “harder to define” but it 
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was established by the time Suresh v. Canada (Minister of Citizenship and 

Immigration), 2002 SCC 1 and R. v. Malmo-Levine, 2003 SCC 74 were decided 

(Hamish Stewart, “Bedford and the Structure of Section 7”, (2015) 60:3 McGill LJ 

575 at 584, fn. 42). 

[1385] I will proceed by reviewing the decision of the Supreme Court of Canada 

made before Chaoulli in Morgentaler, then Chaoulli, and then subsequent decisions 

such as Insite, Bedford and Carter. 

(b) Section 7 authorities 

[1386] I set out here a summary discussion of the leading cases on s. 7 of the 

Charter most applicable to the case at bar. 

(i) R. v. Morgentaler, [1988] 1 S.C.R. 30 

[1387] In Morgentaler the Supreme Court of Canada considered the constitutionality 

of a provision of the Criminal Code that required a certificate from an accredited 

hospital before an abortion could be performed (s. 251(4)). There were also 

indictments against the appellant doctors that they had conspired to procure 

abortions contrary to other provisions of the Code (ss. 423(1)(d) and 251(1)). 

[1388] The appellants challenged those provisions of the Criminal Code under s. 7 of 

the Charter. The appellants were not successful in the courts below where the 

constitutionality of the impugned provisions of the Criminal Code was affirmed. 

However, at the Supreme Court of Canada a majority found that the provisions at 

issue were unconstitutional under s. 7 of the Charter. 

[1389] Of significance in the subject claim, the court in Morgentaler found that the 

criminal law provisions related to abortions caused unnecessary delay for women 

seeking to gain access to abortion treatment. The evidence was that “[a]nything that 

contributes to delay in performing abortions increases the complication rates by 

15 to 30%, and the chance of dying by 50% for each week of delay”. Even an 

average delay caused by s. 251 of the Criminal Code of a couple of weeks’ duration 

could have effects upon any particular woman that could be “serious and, 
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occasionally, fatal” (p. 59). The result was the conclusion that the physical and 

psychological trauma that a pregnant woman suffers as a result of delay due to the 

impugned provisions deprived those women of the right to security of the person 

under s. 7 of the Charter. 

[1390] With respect to the principles of fundamental justice, the court in Morgentaler 

reviewed in some detail the administrative structure for the performance of abortions 

under s. 251 of the Criminal Code (at pp. 35, 120-122): 

According to the evidence, the procedural requirements of s. 251 of the 
Criminal Code significantly delay pregnant women's access to medical 
treatment resulting in an additional danger to their health, thereby depriving 
them of their right to security of the person. This deprivation does not accord 
with the principles of fundamental justice. While Parliament is justified in 
requiring a reliable, independent and medically sound opinion as to the “life or 
health” of the pregnant woman in order to protect the state interest in the 
foetus, and while any such statutory mechanism will inevitably result in some 
delay, certain of the procedural requirements of s. 251 of the Criminal Code 
are nevertheless manifestly unfair. These requirements are manifestly unfair 
in that they are unnecessary in respect of Parliament's objectives in 
establishing the administrative structure and in that they result in additional 
risks to the health of pregnant women. [p. 35] 

... 

Other aspects of the committee requirement in s. 251(4) add to the manifest 
unfairness of the administrative structure. These include requirements which 
are at best only tenuously connected to the purpose of obtaining independent 
confirmation that the standard in s. 251(4)(c) has been met and which do not 
usefully contribute to the realization of that purpose. Hospital boards are 
entitled to appoint committees made up of three or more qualified medical 
practitioners. As I observed earlier, if more than three members are 
appointed, precious time can be lost when quorum cannot be established 
because members are absent. Whatever the number of members necessary 
to arrive at an independent appreciation of the state of the woman's life or 
health may in fact be, this number should be kept to a minimum to avoid 
unnecessary delays which, as I have explained, result in increased risk to 
women. Allowing a board to increase the number of members above a 
statutory minimum of three members does not add to the integrity of the 
independent opinion. This aspect of the current rule is unnecessary and, 
since it can result in increased risks, offends the principles of fundamental 
justice. [pp. 120-121] 

Similarly, the exclusion of all physicians who practice therapeutic abortions 
from the committees is exorbitant. This rule was no doubt included in 
s. 251(4) to promote the independence of the therapeutic abortion 
committees' appreciation of the standard. As I have said, the exclusion of the 
practising physician, although it diverges from usual medical practice, is 
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appropriate in the criminal context to ensure the independent opinion with 
respect to the life or health of that physician's patient. The exclusion of all 
physicians who perform therapeutic abortions from committees, even when 
they have no connection with the patient in question, is not only unnecessary 
but potentially counterproductive. There are no reasonable grounds to 
suspect bias from a physician who has no connection with the patient simply 
because, in the course of his or her medical practice, he or she performs 
lawful abortions. Furthermore, physicians who perform therapeutic abortions 
have useful expertise which would add to the precision and the integrity of the 
independent opinion itself. Some state control is appropriate to ensure the 
independence of the opinion. However, this rule as it now stands is excessive 
and can increase the risk of delay because fewer physicians are qualified to 
serve on the committees. [p. 121] 

The foregoing analysis of the administrative structure of s. 251(4) is by no 
means a complete catalogue of all the current systems' strengths and failings. 
It demonstrates, however, that the administrative structure put in place by 
Parliament has enough shortcomings so that s. 251(4), when considered as a 
whole, violates the principles of fundamental justice. These shortcomings 
stem from rules which are not necessary to the purposes for which s. 251(4) 
was established. These unnecessary rules, because they impose delays 
which result in an additional risk to women's health, are manifestly unfair. 
[pp. 121-122] 

[Emphasis in original.] 

[1391] As can be seen from the above excerpt, in Morgentaler the court used terms 

such as “unnecessary”, “no connection” and “counterproductive” to express the lack 

of a rational connection between the effects of the impugned provisions and the 

law’s overall objectives. As discussed below, to some extent, the conceptual 

differences that later arose between the majority and minority justices in Chaoulli 

around the meaning of arbitrariness stems from the interchangeable use of these 

terms, each of which entails distinct evidentiary thresholds. For example, 

“counterproductive” suggests that the provision is in fact contradictory or undermines 

in some way the legislative objective. On the other hand, “unnecessary” suggests 

that while there is a rational connection between the effects of the impugned 

provisions and the objective, there might be alternative means that can achieve the 

same objective. “No connection” suggests that the measure is not merely 

“unnecessary” but that it fails to advance the legislative objective at all. 

[1392] As new cases came before the Supreme Court of Canada it became 

necessary to clarify the legal test and the evidentiary threshold that the claimant 
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must meet in order to prove that the deprivation is not in accordance with the 

principles of fundamental justice. This ultimately led to the development of the three 

distinct principles against arbitrariness, overbreadth and gross disproportionality. 

I note that none of these terms, including arbitrariness, were actually used in 

Morgentaler. In any event, ultimately, the majority in Morgentaler concluded that the 

impugned provisions were inconsistent with their primary and ancillary objectives 

and therefore offended the principles of fundamental justice. 

[1393] Finally, under s. 1 of the Charter the court in Morgentaler found that the 

objective of protecting the life of the foetus is, and always has been, a valid objective 

of criminal law. Reasonable limits on a women’s right to an abortion were, therefore, 

justifiable (p. 124). However, the impugned provisions were not minimally impairing 

and they were also disproportional. Therefore s. 251 could not be saved under s. 1 

of the Charter. 

(ii) Chaoulli v. Quebec (Attorney General), 2005 SCC 35 

[1394] The next s. 7 case in the context of healthcare to have come before the 

Supreme Court of Canada was Chaoulli, in which four of the seven Supreme Court 

justices struck down the prohibition on private healthcare insurance for medically 

necessary services in Québec. 

[1395] The plaintiffs in the subject case put considerable emphasis on this judgment 

although they accept that it is not binding in British Columbia. There have been 

subsequent developments in the jurisprudence, especially with respect to 

arbitrariness, one of the principles of fundamental justice in the following cases of 

Bedford and Carter. For this reason I discuss the significance of Chaoulli for the 

subject claim at the end of this section, after setting out summaries of Bedford and 

Carter. I also provide below a summary of the expert evidence about the reforms in 

Québec following Chaoulli as part of the discussion of healthcare in other 

jurisdictions under the issue of arbitrariness. 

[1396] The applicants in Chaoulli were George Zeliotis and Dr. Jacques Chaoulli. 

Mr. Zeliotis was a patient in the public healthcare system who had encountered 



Cambie Surgeries Corporation v. British Columbia (Attorney General) Page 376 

difficulties in accessing timely medical services. His personal experiences led him to 

speak out against lengthy wait times in the public healthcare system. Dr. Chaoulli 

was a physician who tried for many years to obtain licensing and recognition from 

the provincial healthcare insurer and authority in Québec to provide home delivery 

health services as well as ambulance services. After being denied by the health 

authority, Dr. Chaoulli sought to provide his services privately, outside the public 

system. 

[1397] Mr. Zeliotis and Dr. Chaoulli launched legal action under both the Canadian 

Charter and the Charter of Human Rights and Freedoms, R.S.Q., c. C-12 (“Québec 

Charter”). They contested the validity of s. 15 of the Health Insurance Act, R.S.Q. 

c. A-29 (“HIA”) and s. 11 of the Hospital Insurance Act, R.S.Q. c. A-28 (“HOIA”), 

which prohibited the sale and purchase of private health insurance in the province 

for services covered under the public plan (“RAMQ”). While the applicants framed 

their case as raising three issues, the judgment itself indicates that they effectively 

raised four separate claims under the Constitution Act, the Canadian Charter and 

the Québec Charter: 

a) Did the prohibition on private insurance deal with criminal law and 

thereby constitute an encroachment on federal powers? 

b) Did the prohibition infringe on the right to life, liberty or security of the 

person under s. 7 of the Canadian Charter? Or, alternatively, did the 

prohibition violate the right to life and liberty guaranteed by ss. 1, 4, 5 

and 24 of the Québec Charter? 

c) Did the prohibition constitute cruel and unusual punishment within the 

meaning of s. 12 of the Canadian Charter? 

d) Did the prohibition infringe upon the applicants’ equality rights under 

s. 15 of the Canadian Charter? 

[1398] Of relevance to the case at bar is only the first half of the second issue, i.e. 

s. 7 of the Canadian Charter. The fourth issue, whether or not the prohibition against 
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private insurance infringed s. 15 of the Canadian Charter was not addressed by the 

Supreme Court of Canada. 

[1399] The trial judge, Piché J. determined that that the right to receive adequate 

and timely healthcare engages s. 7 of the Canadian Charter. She concluded 

(Chaoulli (Q.C.C.S) at para. 225): 

... the economic barriers set up by ss. 15 HEIA and 11 HOIA are closely 
linked to the opportunity to have access to health care. Without these rights, 
in view of the cost involved, access to private care is illusory. In this sense, 
these provisions are an obstacle to access health services and are thus 
capable of infringing the life, liberty and security of the person. 

[1400] Based on the overall evidence, the trial judge further determined that 

excessive wait times for necessary treatment meant that effectively many patients 

do not have access to reasonable care in the public system. Taken together the 

court concluded that: “[i]f access to the health system is not possible, it is illusory to 

think that rights to life and security are respected” (at para. 223). Given the lengthy 

wait times in the public system, laws that prevented patients from accessing the 

same necessary care elsewhere amounted to a deprivation of their right to life and 

security of the person. 

[1401] The trial judge also concluded that it was not necessary to show that an 

individual patient had already been harmed due to excessive wait times in order to 

prove the deprivation because “in view of the nature of the rights involved in s. 7, 

especially the rights to life and security of the person, this provision should be 

capable of offering preventive protection when an infringement is feared” (at 

para. 234, emphasis in original). 

[1402] However, Piché J. went on to conclude that the deprivation was in 

accordance with the principles of fundamental justice (at paras. 256-267). The court 

found that the prohibitions were intended to prevent the creation of a parallel private 

healthcare system in the province which would compete with the public system 

thereby undermining the legislative objective of protecting the public system. The 

trial judge accepted the government’s expert evidence that the prohibition on private 
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insurance was necessary in order to protect the integrity of the public system and to 

guarantee equitable access to healthcare based on need and not the ability to pay. 

Overall, based on the expert evidence, she concluded (at para. 263): 

The evidence showed that the right to have recourse to a parallel private 
health care system, advocated by the applicants, would have repercussions 
on the rights of the public as a whole. We cannot act like ostriches. The result 
of creating a parallel private health care system would be to threaten the 
integrity, sound operation and viability of the public system. Sections 15 HEIA 
and 11 HOIA prevent this from happening and guarantee the existence of a 
quality public health system in Québec. 

[1403] Due to her finding that the deprivation was in accordance with the principles 

of fundamental justice, Piché J. did not engage in an analysis under s. 1 of the 

Canadian Charter. 

[1404] On appeal, the Court of Appeal of Québec upheld the ruling of Piché J. 

(Chaoulli v. Québec (Attorney General), [2002] R.J.Q. 1205 (Q.C.C.A.), [2002] 

CarswellQue 598). Delisle J. concluded that there was no s. 7 deprivation because 

the claim raised a right of a purely economic nature. Brossard and Forget JJ. agreed 

with Delisle J. on the outcome but not with his characterization of the right. They 

agreed with the trial judge that the right to adequate healthcare is not purely an 

economic interest and may, under certain circumstances, engage s. 7 of the 

Canadian Charter. Accordingly, they found that the prohibitions did interfere and 

deprive individuals of the right to life and security of the person but that the 

deprivation was in accordance with the principles of fundamental justice. 

[1405] In 2005, when the case reached the Supreme Court of Canada the central 

question was framed by McLachlin C.J.C. and Major J. as follows (at para. 108): 

The question in this case, however, is not whether single-tier health care is 
preferable to two-tier health care. Even if one accepts the government’s goal, 
the legal question raised by the appellants must be addressed: is it a violation 
of s. 7 of the Charter to prohibit private insurance for health care, when the 
result is to subject Canadians to long delays with resultant risk of physical 
and psychological harm? 
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[1406] Binnie and LeBel JJ., writing for the minority, framed the issue slightly 

differently (at para. 161): 

The question in this appeal is whether the province of Québec not only has 
the constitutional authority to establish a comprehensive single-tier health 
plan, but to discourage a second (private) tier health sector by prohibiting the 
purchase and sale of private health insurance. 

[1407] Ultimately, four justices of the Supreme Court struck down the two impugned 

provisions of the HIA and HOIA. Three of the majority justices (McLachlin C.J.C., 

Major and Bastarche JJ.) relied on s. 7 of the Canadian Charter and the fourth 

member of the majority (Deschamps J.) relied on s. 1 of the Québec Charter. On the 

other hand, the three minority justices concluded that the impugned provisions were 

constitutional under s. 7 of the Canadian Charter (Binnie, LeBel and Fish JJ.). 

[1408] Looking more closely at Chaoulli, the court was unanimous that given the 

evidence regarding excessive wait times for medically necessary treatment in the 

public system in Québec, ss. 11 and 15 of the HIA and HOIA deprived at least some 

patients of the right to life and security of the person. This was because the evidence 

indicated that prohibiting private insurance and access to private healthcare outside 

the public system subjected some patients to psychological and physical suffering 

due to lengthy wait times in the public system. Madam Justice Deschamps found 

that there had been an infringement of the right to “personal inviolability” under the 

Québec Charter. Chief Justice McLachlin, writing for the three justices who struck 

down the two provisions under the Canadian Charter, also concluded that the 

Canadian Charter “does not confer a freestanding right to health care” (at para. 104). 

[1409] It is the second part of s. 7 of the Canadian Charter that was the basis of the 

disagreement of the court. Three justices (who struck down the challenged 

provisions) found that the violation of s. 7 was not in accordance with the principles 

of fundamental justice because the prohibition on private health insurance was 

arbitrary (and the impugned provisions could not be justified under s. 1 of the 

Canadian Charter). The Québec Charter has a different balancing test in s. 9.1 and 

Deschamps J. concluded that the violation of the Québec Charter could not be 
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justified under that provision. In contrast, the three justices of the minority concluded 

that the s. 7 deprivation was in accordance with the principles of fundamental justice. 

[1410] The three majority justices who struck the legislation noted that: “A law is 

arbitrary where ‘it bears no relation to, or is inconsistent with, the objective that lies 

behind [it]’” (Chaoulli at para. 130, citing Rodriguez v. British Columbia (Attorney 

General), [1993] 3 S.C.R. 519 at pp. 594-595). Further, “[t]he question in every case 

is whether the measure is arbitrary in the sense of bearing no real relation to the 

goal and hence being manifestly unfair” (Chaoulli at para. 131). These justices did 

not discuss the other elements of fundamental justice, gross disproportionality or 

overbreadth, which were developed in subsequent judgments of the Supreme Court 

of Canada, as discussed below. 

[1411] In deciding whether the provisions of the Québec legislation were arbitrary, 

the three judges who found for the appellants in Chaoulli (and struck down the 

legislation) considered the evidence of the government’s experts to be based on 

“common sense” from people who “did not profess expertise in waiting times for 

treatment”. These experts “simply assumed” that private health insurance would 

make private health services more accessible and this would “undermine the quality 

of services provided by the public health care system” (at para. 136). Similarly, the 

plaintiffs had their own expert with “common sense” arguments. 

[1412] The three justices that struck down the impugned provisions under the 

Canadian Charter concluded that these “competing but unproven ‘common sense’ 

arguments” were in the “realm of theory”. The three justices turned to evidence in 

the form of OECD and WHO studies about other developed countries with universal 

public healthcare systems which also permit access to private healthcare insurance. 

These included countries such as Sweden, Germany and the United Kingdom. From 

this evidence the three justices concluded: 

139. ... The experience of these countries suggests that there is no real 
connection in fact between prohibition of health insurance and the goal of a 
quality public health system. 
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140. The evidence adduced at trial establishes that many western 
democracies that do not impose a monopoly on the delivery of health care 
have successfully delivered to their citizens medical services that are superior 
to and more affordable than the services that are presently available in 
Canada. This demonstrates that a monopoly is not necessary or even related 
to the provision of quality public health care. 

[Emphasis added.] 

[1413] These three justices also cited the Kirby Report (discussed above in the 

history section) and concluded that it did not “appear that private participation leads 

to the eventual demise of public health care” (at para. 148). They further commented 

that: 

152. When we look to the evidence rather than assumptions, the 
connection between prohibiting private insurance and maintaining quality 
public health care vanishes. The evidence before us establishes that where 
the public system fails to deliver adequate care, the denial of private 
insurance subjects people to long waiting lists and negatively affects their 
health and security of the person. The government contends that this is 
necessary in order to preserve the public health system. The evidence, 
however, belies that contention. 

[1414] With respect to s. 1 of the Canadian Charter, the three justices who struck 

down the two provisions of the HIA, found that the breach of s. 7 could not be 

demonstrably justified in a free and democratic society (at para. 154). The rational 

connection test was not made out because of the absence of evidence that the 

prohibition on private health insurance was necessary to protect the public system. 

Further the three justices concluded that the evidence indicated that the harm 

associated with the denial of access to timely and effective medical care outside the 

public system was not proportionate to the benefits of prohibiting private insurance. 

[1415] The three justices who concluded that the challenged provisions of the HIA 

and HOIA were constitutional (and did not strike down the legislation) had a different 

view of the principles of fundamental justice. As above, they agreed that there was a 

deprivation of the life and security of “some Quebec residents” in “some 

circumstances” by waiting for healthcare. But the deprivation did not violate “any 

legal principle of fundamental justice within the meaning s. 7 of the Canadian 

Charter” (at para. 265, emphasis in original). 
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[1416] These three minority justices took issue with the three justices who struck 

down the two provisions on a number of issues. They criticized the conclusion by the 

latter that the provisions triggered the application of s. 7 by “imposing exclusivity and 

then failing to provide public health care of a reasonable standard within a 

reasonable time” (at para. 105), pointing to the difficulty in determining what the 

terms “reasonable health services” and “within a reasonable time” mean in any given 

case. According to these three justices the “majority lays down no manageable 

constitutional standard” for questions such as what would be considered reasonable 

wait time benchmarks for medical treatment (at para. 163). 

[1417] With respect to arbitrariness, the three justices who upheld the 

constitutionality of the two provisions, accepted that there were “serious and 

persistent problems” with the public healthcare system (at para. 164). However, they 

believed that the courts are not “well placed” to fix them, noting that “[t]he resolution 

of such a complex fact-laden policy debate does not fit easily within the institutional 

competence or procedures of courts of law” (at para. 164). The debate was about 

social values and not constitutional law. The justices accepted the findings of the 

trial judge that there was good reason to fear that removing the prohibition against 

private health insurance would lead to the disintegration of the system into a 

“de facto two-tier system” (at para. 166) and that this would frustrate the objectives 

of the Canada Health Act: 

169. We can all support the vague objective of “public health care of a 
reasonable standard within a reasonable time”. Most people have opinions, 
many of them conflicting, about how to achieve it. A legislative policy is not 
“arbitrary” just because we may disagree with it. As our colleagues the Chief 
Justice and Major J. fully recognize, the legal test of “arbitrariness” is quite 
well established in the earlier case law. In our view that test is not met in this 
case, for reasons we will develop in some detail. Suffice it to say at this point 
that in our view, the appellants’ argument about “arbitrariness” is based 
largely on generalizations about the public system drawn from fragmentary 
experience, an overly optimistic view of the benefits offered by private health 
insurance, an oversimplified view of the adverse effects on the public health 
system of permitting private sector health services to flourish and an overly 
interventionist view of the role the courts should play in trying to supply a “fix” 
to the failings, real or perceived, of major social programs. 



Cambie Surgeries Corporation v. British Columbia (Attorney General) Page 383 

[1418] It was also noted that a deprivation of a right will be arbitrary and therefore 

infringe s.7 of the Canadian Charter “if it bears no relation to, or is inconsistent with, 

the state interest that lies behind the legislation”. There was agreement that the 

relationship between the provision and the state interest must be considered (at 

para. 232; citing Rodriguez at pp. 619-620; Malmo-Levine at para. 135). However, 

the three minority justices disagreed with the three majority justices that the 

prohibition against private health insurance bears no relation to or is inconsistent 

with the preservation of the public system and equitable access to necessary 

medical services (at para. 233). 

[1419] In addition, the minority justices disagreed with the three majority justices’ 

articulation of the arbitrariness test stating that the approach in Morgentaler cannot 

be expanded to “invalidate a prohibition simply because a court believes it to be 

‘unnecessary’ for the government’s purpose. There must be more than that to 

sustain a valid objection” (at para. 233). The definition of arbitrary in Rodriguez was 

based on inconsistency and not mere necessity: 

234. ... To substitute the term “unnecessary” for “inconsistent” is to 
substantively alter the meaning of the term “arbitrary”. “Inconsistent” means 
that the law logically contradicts its objectives, whereas “unnecessary” simply 
means that the objective could be met by other means. It is quite apparent 
that the latter is a much broader term that involves a policy choice. If a court 
were to declare unconstitutional every law impacting “security of the person” 
that the court considers unnecessary, there would be much greater scope for 
intervention under s. 7 than has previously been considered by this Court to 
be acceptable. 

[1420] The three justices who upheld the constitutionality of the challenged 

provisions approached the issue of arbitrariness by posing three questions: what is 

the state interest sought to be protected?; what is the relationship between the state 

interest and the prohibition against private health insurance?; and, have the 

appellants established that the prohibition bears no relation to or is inconsistent with 

the state interest? It was noted that the state interest was as described in the CHA, 

to ensure healthcare is provided based on need and not the ability to pay, and that 

there was no constitutional challenge to that legislation (as is also the case here). 
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[1421] According to the three minority justices, the relationship between the purpose 

and the prohibition was one of principle: the government of Québec seeks to 

discourage the growth of a private healthcare sector based on wealth and 

insurability. The relationship was also one of practicality. The minority justices 

accepted the conclusions of the trial judge that the impugned provisions were not 

intended to limit access to healthcare but to prevent the establishment of a parallel 

private system that would compete with the public system over the same resources. 

Since the impugned provisions were motivated by considerations of equality and 

human dignity, “there is no conflict with the general values expressed in the 

Canadian Charter or in the Québec Charter of human rights and freedoms” (at 

para. 241; citing Chaoulli (Q.C.C.S) at para. 260). 

[1422] As for whether there was any relationship between the prohibition and a state 

interest, or whether there was any inconsistency, the three justices who upheld the 

constitutionality of the two provisions of the HIA again accepted the conclusions of 

the trial judge. They preferred the evidence of the experts at trial that the only way to 

guarantee that all health services will benefit all “Quebeckers” without discrimination 

is to prevent the establishment of a parallel private system. Somewhat relatedly, 

Deschamps J. found that the protection of a public healthcare system was a 

pressing and substantial legislative purpose (at para. 55). 

[1423] The experience in other jurisdictions were noted by the minority. In Manitoba 

patients waiting for cataract surgery waited longer in the private system than patients 

in the public system. In Australia, delays in the public system were largely caused by 

surgeons’ reluctance to work in the public system and by their encouragement of 

patients to use the private system. In the United Kingdom, where there is a small 

private system which operates parallel to the public system, a study found that 

surgeons perform one-third to one-half as many operations in the private system as 

they do in the public system. They also prioritize their private practices and spend 

less time in the public system than they are obligated to under their contracts with 

the public insurer and health authority, the National Health Service (“NHS”). These 
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findings were consistent with the Kirby Report that concluded that allowing a private 

parallel system would make public waiting times worse (at paras. 243-246). 

[1424] In addition, the three minority justices commented that the experience in 

OECD countries shows that an increase in private funding typically leads to a 

decrease in government funding and the private system would take the lower risk 

patients, leaving the higher risk, higher cost patients in the public system (a problem 

referred to as “cream skimming”). The three minority justices also noted that 

providing healthcare through a public single-tier financing system renders the 

Canadian system “one of the most efficient in terms of the ratio of productivity to 

administrative costs in the world” (at paras. 248-252). 

[1425] The conclusion of the three justices who upheld the constitutionality of the 

challenged provisions was that, in light of the legislative objectives, it was not 

arbitrary to discourage the growth of a parallel private healthcare sector and that the 

“[p]rohibition of private health insurance is directly related to Québec’s interest in 

promoting a need-based system and ensuring its viability and efficiency” (at 

para. 256). 

[1426] The late Professor Peter Hogg provided a useful summary of the positions of 

both the majority and the minority in Chaoulli:26 

Is it a breach of the Charter of Rights for a province to deny a patient timely 
access to publicly-funded medically-required health care and the right to 
purchase that care privately? That was the issue in Chaoulli v. Quebec 
(2005) ... 

... the plaintiffs in Chaoulli had to persuade the Court of three points: (1) that 
the plaintiffs’ interest in “life” or “security of the person” was affected; (2) a law 
(or other government act) deprived the plaintiffs of that interest; and (3) the 
law was a breach of “the principles of fundamental justice”. 

On the first point, the Court had no difficulty in deciding unanimously that life 
or security of the person was affected. The evidence in the case showed 
shocking delays in the delivery of services under Quebec’s health care 
insurance plan. These delays impaired the right to life, because they 
sometimes increased the risk of death. They also impaired the right to 
security of the person, because they always prolonged pain and stress and 
sometimes prevented fully successful treatment. 
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Second, did Quebec’s prohibition on private health care insurance cause the 
deprivations of life and security of the person? Yes, answered the Court, 
again unanimously. The purpose and effect of the prohibition was to make 
the public health care insurance plan exclusive. Faced with excessive delays 
in the public system, persons needing treatment were effectively precluded 
from obtaining timely care privately. So long as the public system failed to 
provide medically-required services in a timely fashion, it was a deprivation of 
life and security of the person for Quebec to prohibit people from obtaining 
health care insurance privately. 

Third, was Quebec’s prohibition on private health care insurance a breach of 
the principles of fundamental justice? On this issue, the seven-judge bench 
split evenly (three-three, one judge declining to answer). For McLachlin C.J. 
and Major J. (writing with the agreement of Bastarache J.), the Quebec law 
prohibiting private health care insurance offended the principles of 
fundamental justice, because it was “arbitrary”. That was the case here, they 
said, because the evidence showed that other developed countries with 
universal public health care plans permitted parallel access to private care 
without injury to the public system. For Binnie and LeBel JJ. (writing with the 
agreement of Fish J.), the law was not arbitrary. They relied on expert 
evidence given at the trial that the development of a private system would 
divert resources away from the public system, ultimately reducing the quality 
of the public system. For them the discouragement of private health care was 
a rational means of supporting the public health care system, and was 
therefore not arbitrary. 

Deschamps J., the seventh judge, who could have broken the tie, confined 
herself to s. 1 of Quebec’s Charter of Human Rights and Freedoms, which 
guaranteed personal inviolability (equivalent to security of the person) without 
the need to show a breach of the principles of fundamental justice. She held 
that the delays in the public system were a breach of the guarantee of 
personal inviolability. She did not need to decide whether the law was a 
breach of the principles of fundamental justice, and she did not do so. 
However, she did consider whether the ban on private insurance could be 
justified under the Quebec equivalent of s. 1 of the Charter (which authorizes 
reasonable limits on Charter rights). She held that the law was not a justified 
limit on the right of inviolability. She pointed to the experience of other 
developed countries as contradicting the theory that private health care is a 
threat to a healthy public system, and the tenor of her opinion was similar to 
that of the McLachlin-Major opinion. She agreed with the McLachlin-Major 
opinion that the law was unconstitutional -- but only in Quebec. Her opinion 
created a majority in favour of striking down the Quebec law, but, by confining 
her opinion to the Quebec Charter, she denied national effect to the ruling. ... 

[Emphasis in original.] 

[1427] As Professor Hogg indicates, the main reason for the divergence between the 

three majority justices and the three minority justices was their appreciation of the 

evidence about whether or not a parallel private health insurance market would harm 

the public healthcare system.27 
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[1428] In her reasons Deschamps J. did not address whether the prohibition on 

private health insurance in Québec was arbitrary. Further, while she agreed with the 

other majority’s justices that the experience in other countries suggests the 

prohibition is not necessary, she also commented that the evidence showed “an 

undeniable connection between the objective and the measure …” (at para. 58). 

[1429] Overall, it cannot be said that a clear ruling emerges from Chaoulli on 

whether or not the prohibition of private health insurance in Québec was arbitrary. 

This was recognized in the Insite decision discussed below. 

(iii) Canada (Attorney General) v. PHS Community Services Society, 
2011 SCC 44 (“Insite”) 

[1430] In Insite the Supreme Court of Canada considered the constitutionality of a 

decision by the Government of Canada to deny an exemption from the prohibition of 

possession and trafficking in controlled substances under the Controlled Drugs and 

Substances Act, S.C. 1996, c. 19 (“CDSA”). The exemption was sought by PHS 

Community Services Society in order to operate a safe injection site (“Insite”) for 

drug users to safely administer their own drugs. 

[1431] At trial the denial of the exemption was found to be a violation of s. 7 of the 

Charter and a “constitutional exemption” permitted Insite to operate the injection site 

free from federal drug laws. There was also a division of powers issue as to whether 

the decision at issue related to the regulation of healthcare (a provincial matter) or 

criminal law (a federal matter). A subsequent appeal was dismissed and the 

Supreme Court of Canada dismissed a further appeal. I will only discuss the Charter 

issue here. 

[1432] The Supreme Court of Canada found that the Minister’s decision to deny an 

exemption for PHS directly affected the s. 7 rights of the clients of Insite because 

“[i]n order to make use of the lifesaving and health-protecting services at Insite, 

clients must be allowed to be in possession of drugs on the premises”. This engaged 

the clients’ rights to life and security of the person. Similarly, the liberty rights of the 

staff at Insite were engaged because their involvement with drugs of clients 
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potentially brought them within the ambit of the criminal offence of illegal possession, 

exposing them to the risk of indictment and imprisonment (at paras. 90-92). 

[1433] The court also considered a submission from Canada that if Insite was not 

allowed to operate, the negative health risks were a matter of choice by the clients 

and not a result of the operation of the CDSA prohibition on possession of illegal 

drugs. Part of this submission was that the decision to allow or not allow a safe 

injection site was a matter of government policy immune from review under the 

Charter. The Supreme Court of Canada concluded that “policy is not relevant at the 

stage of determining whether a law or state action limits a Charter right. The place 

for such arguments is when considering the principles of fundamental justice or at 

the s.1 stage of justification if a Charter breach has been established” (at para. 104). 

The court also commented as follows: 

[105] The issue of illegal drug use and addiction is a complex one which 
attracts a variety of social, political, scientific and moral reactions. There is 
room for disagreement between reasonable people concerning how addiction 
should be treated. It is for the relevant governments, not the Court, to make 
criminal and health policy. However, when a policy is translated into law or 
state action, those laws and actions are subject to scrutiny under the Charter: 
Chaoulli, at para. 89, per Deschamps J., at para. 107, per McLachlin C.J. and 
Major J., and at para. 183, per Binnie and LeBel JJ.; Rodriguez, at 
pp. 589-90, per Sopinka J. The issue before the Court at this point is not 
whether harm reduction or abstinence-based programmes are the best 
approach to resolving illegal drug use. It is simply whether Canada has 
limited the rights of the claimants in a manner that does not comply with the 
Charter. 

[1434] With respect to the principles of fundamental justice the court concluded that 

the Minister’s decision to deny an exemption under the CDSA was arbitrary and 

grossly disproportionate. Overbreadth was not considered in light of these 

conclusions (at para. 134). 

[1435] In Insite the jurisprudence on arbitrariness was described as “not entirely 

settled” as a result of Chaoulli (at para. 132). The decision of the three justices in 

Chaoulli who asked whether a limit was “necessary” was noted (Insite at para 132; 

Chaoulli at paras.131-132). These three justices were part of the majority that struck 

down the prohibition on private health insurance in Chaoulli under the Canadian 
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Charter. The court in Insite also noted the reasons of the minority three justices in 

Chaoulli who “preferred to avoid the language of necessity” and articulated 

arbitrariness as where “[a] deprivation of a right … bears no relation to, or is 

inconsistent with, the state interest that lies behind the legislation” (Insite at 

para. 132; Chaoulli at para. 232). 

[1436] The court in Insite decided it was unnecessary to decide which approach to 

arbitrariness should prevail because the government action at issue in that case 

“qualifie[d] as arbitrary under both definitions” (at para. 132). The court did describe 

the arbitrariness analysis as requiring, first, consideration of the law’s objectives and, 

second, identifying the relationship between the objectives or state interest and, in 

the case of Insite, the Minister’s decision to deny an exemption. A previous decision 

had established that there was a valid state objective in criminalizing possession of 

narcotics because it is rationally connected to a reasonable apprehension of harm 

(Malmo-Levine at para. 136). 

[1437] Nonetheless, the court determined that the Minister’s decision not to issue the 

exemption was arbitrary because it was inconsistent and even contradictory to the 

legislative purpose of advancing public health and safety. The evidence at trial 

showed that Insite had significantly reduced overdose deaths in its area of operation 

without increasing crime rates (at para. 28). The deprivation was arbitrary because 

the refusal to extend the exemption was inconsistent with the purposes of the CDSA, 

namely, “the protection of public health and public safety” (at para. 129). The court 

further determined that not only did the operation of Insite not undermine the 

objectives of the CDSA but it furthered them. In this regard the Minister’s decision 

not to continue the exemption was contrary to the legislative purpose and therefore 

arbitrary (at para. 131). 

[1438] As a matter of gross disproportionality the court found that Insite saves lives, 

its benefits have been proven and there has been no discernable negative impact on 

public safety and the health objectives of Canada. Thus, the court found that “[t]he 

effect of denying the services of Insite to the population it serves is grossly 
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disproportionate to any benefit that Canada might derive from presenting a uniform 

stance on the possession of narcotics” (at para. 133). 

[1439] Ultimately, the court concluded that: 

[136] The Minister made a decision not to extend the exemption from the 
application of the federal drug laws to Insite. The effect of that decision, but 
for the trial judge’s interim order, would have been to prevent injection drug 
users from accessing the health services offered by Insite, threatening the 
health and indeed the lives of the potential clients. The Minister’s decision 
thus engages the claimants’ s.7 interests and constitutes a limit on their s. 7 
rights. Based on the information available to the Minister, this limit is not in 
accordance with the principles of fundamental justice. It is arbitrary, 
undermining the very purposes of the CDSA, which include public health and 
safety. It is also grossly disproportionate: the potential denial of health 
services and the correlative increase in the risk of death and disease to 
injection drug users outweigh any benefit that might be derived from 
maintaining an absolute prohibition on possession of illegal drugs on Insite’s 
premises. 

[1440] Finally for these same reasons the court also concluded that there could be 

no justification under s. 1 of the Charter for the Minister’s decision to deny an 

exemption to Insite. 

[1441] Before moving on to Bedford I also note that since Insite, additional s. 7 

challenges to drug laws were considered by the courts. In R. v. Smith, 2015 SCC 34, 

the court restored the trial judge’s acquittal of a person accused of possession and 

distribution of “non-dried medical marihuana”. At the time the Marihuana Medical 

Access Regulations, SOR/2001-227, only provided for an exemption for the 

possession of “dried marihuana” for medical purposes. The Supreme Court of 

Canada agreed with the trial judge that limiting the exemption to dried marihuana 

was arbitrary in the sense that it bore no connection to the legislative objectives. The 

prohibition could not be justified under s. 1 and the acquittal was restored. 

[1442] Similarly, in a series of cases brought by holders of ‘Authorizations To 

Possess’ marihuana prior to Insite, certain provisions of the Marihuana Medical 

Access Regulations as well as several governmental enforcement actions were 

determined unconstitutional under s. 7 of the Charter by both trial and appellate 
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courts (Sfetkopoulos v. Canada (Attorney General), 2008 FC 33, aff’d 2008 FCA 

328); Hitzig v. Canada, (2003), 231 D.L.R. (4th) 104, 177 C.C.C. (3d) 449 

(Ont. C.A.); and R. v. Beren and Swallow, 2009 BCSC 429). 

[1443] As in Insite, in all these cases it was the inconsistency between the 

regulations or their enforcement and the legislative objectives which rendered the 

regulations arbitrary. 

(iv) Canada (Attorney General) v. Bedford, 2013 SCC 72 

[1444] In Bedford the Supreme Court of Canada found that three provisions of the 

Criminal Code that criminalized activities related to prostitution were 

unconstitutional. These were s. 210, which made it an offence to keep a 

bawdy-house; s. 212(1), which prohibited living off the avails of prostitution; and 

s. 213(1), which made it an offence to communicate in public for the purposes of 

prostitution. 

[1445] The action was brought by three current or former prostitutes who sought a 

declaration that the three provisions infringed their rights under ss. 7 and 2(b) 

(freedom of expression) of the Charter. The Ontario Superior Court of Justice 

granted the application under s. 7 of the Charter. The court concluded that a 

previous decision (Reference re ss. 193 and 195.1(1)(c) of the Criminal Code 

(Man.), [1990] 1 S.C.R. 1123 [Prostitution Reference]) that upheld the 

constitutionality of the bawdy-house and the communicating laws (ss. 193 and 

195.1(1)(c), at the time) was distinguishable. 

[1446] The Ontario Court of Appeal agreed with the trial decision with respect to 

ss. 210 and 212(1) by striking out and reading in qualifying words into those 

provisions. The Court of Appeal concluded that s. 213(1) did not violate ss. 2(b) or 

7 of the Charter. With respect to the Prostitution Reference, the Court of Appeal 

disagreed with the trial court; it stated that stare decisis applied and, further, the 

Prostitution Reference case must be narrowly applied. 
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[1447] In a unanimous judgment of the court, delivered by McLachlin C.J.C., the 

Supreme Court of Canada in Bedford found the three provisions of the Criminal 

Code were unconstitutional under s. 7 of the Charter. It was unnecessary to consider 

whether the provisions violated s. 2(b) of the Charter (at para. 160). 

[1448] With respect to the Prostitution Reference case, the court concluded that a 

trial court may reconsider a previously decided matter “if new legal issues are raised 

as a consequence of significant developments in the law, or if there is a change in 

the circumstances or evidence that fundamentally shifts the parameters of the 

debate” (at para. 42). And, in any event, the principle of stare decisis is subordinate 

to the constitution and cannot be used to uphold a law that is unconstitutional (at 

paras. 43-44). 

[1449] The court also discussed evidence in constitutional cases and concluded that 

appellate courts should not interfere with a trial judge’s findings of fact (absent a 

palpable and overriding error) with respect to both legislative and adjudicative facts. 

Previously a different standard of review had been identified between these two 

kinds of facts in constitutional cases. But the Supreme Court of Canada determined 

that “[t]he distinction between adjudicative and legislative facts can no longer justify 

gradations of deference” (at para. 53). The court also stated a preference for social 

science evidence to be presented through expert witnesses (at paras. 53-56). 

[1450] With respect to s. 7 of the Charter, the Supreme Court of Canada found that 

the right to security of the person of prostitutes had been violated (at paras. 58-72). 

The court then proceeded to take a “closer look” at causation. This arose from a 

submission from the government that there was an insufficient causal connection 

between the laws that were being challenged and the risks faced by prostitutes. 

Canada argued that any risks associated with prostitution were not attributable to the 

impugned provisions but to the inherent dangers of engaging in prostitution which 

was an individual choice of sex workers. 

[1451] The court decided that the causal connection should be decided on the basis 

of a “sufficient causal connection”. The court declined to use the “general ‘impact’ 
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approach” (as used by the Court of Appeal) and the “’active and foreseeable’ and 

‘direct’ causal connection test” (as urged by the Government of Canada). 

[1452] The court discussed the sufficient causal connection standard further: 

[76] A sufficient causal connection standard does not require that the 
impugned government action or law be the only or the dominant cause of the 
prejudice suffered by the claimant, and is satisfied by a reasonable inference, 
drawn on a balance of probabilities (Canada (Prime Minister) v. Khadr, 2010 
SCC 3, [2010] 1 S.C.R. 44 at para. 21). A sufficient causal connection is 
sensitive to the context of the particular case and insists on a real, as 
opposed to a speculative, link. Understood in this way, a sufficient causal 
connection standard is consistent with the substance of the standard that the 
Court of Appeal applied in this case. While I do not agree with the Court of 
Appeal that causation is not the appropriate lens for examining whether 
legislation -- as opposed to the conduct of state actors -- engages s. 7 
security interests, its “practical and pragmatic” inquiry (para. 108) tracks the 
process followed in cases such as Blencoe and Khadr. 

[1453] Based on the evidence, the court concluded that the sufficient causal 

connection had been met because the impugned provisions contributed and 

exacerbated the risks to prostitutes. This was because the impugned provisions 

prevented prostitutes from taking safety measures to minimize the risks associated 

with violent clients, among others, such as by having bodyguards or moving their 

activities indoors. 

[1454] Having found that the impugned provisions of the Criminal Code deprived 

prostitutes of security of the person, the court in Bedford then discussed the 

principles of fundamental justice under s. 7 of the Charter. As above, if there has 

been an infringement of the right to life, liberty or security of the person under s. 7 

the claimant must also demonstrate on a balance of probabilities that the deprivation 

is not in accordance with the principles of fundamental justice. 

[1455] The court noted that the principles of fundamental justice set out the minimum 

requirements that must be met by a challenged law; it is “not a right, but a qualifier of 

the right ...” (at para. 94; citing Re B.C. Motor Vehicle Act, [1985] 2 S.C.R. 486 at 

p. 512). Further, the principles of fundamental justice have evolved and they are no 

longer to be considered synonymous with natural justice: 
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[96] The Motor Vehicle Reference recognized that the principles of 
fundamental justice are about the basic values underpinning our 
constitutional order. The s. 7 analysis is concerned with capturing inherently 
bad laws: that is, laws that take away life, liberty, or security of the person in 
a way that runs afoul of our basic values. The principles of fundamental 
justice are an attempt to capture those values. Over the years, the 
jurisprudence has given shape to the content of these basic values. In this 
case, we are concerned with the basic values against arbitrariness, 
overbreadth, and gross disproportionality. 

[1456] The court acknowledged that the principles of fundamental justice have not 

been applied consistently by all courts, stating that: 

[106] As these principles have developed in the jurisprudence, they have 
not always been applied consistently. The Court of Appeal below pointed to 
the confusion that has been caused by the “commingling” of arbitrariness, 
overbreadth, and gross disproportionality (paras. 143-51). This Court itself 
recently noted the conflation of the principles of overbreadth and gross 
disproportionality (R. v. Khawaja, 2012 SCC 69, [2012] 3 S.C.R. 555, at 
paras. 38-40; see also R. v. S.S.C., 2008 BCCA 262, 257 B.C.A.C. 57, at 
para. 72). In short, courts have explored different ways in which laws run 
afoul of our basic values, using the same words -- arbitrariness, overbreadth, 
and gross disproportionality -- in slightly different ways. 

[107] Although there is significant overlap between these three principles, 
and one law may properly be characterized by more than one of them, 
arbitrariness, overbreadth, and gross disproportionality remain three distinct 
principles that stem from what Hamish Stewart calls “failures of instrumental 
rationality” -- the situation where the law is “inadequately connected to its 
objective or in some sense goes too far in seeking to attain it” (Fundamental 
Justice: Section 7 of the Canadian Charter of Rights and Freedoms (2012), at 
p. 151). As Peter Hogg has explained: [“The Brilliant Career of Section 7 of 
the Charter” (2012), 58 S.C.L.R. (2d) 195, at p. 209]: 

The doctrines of overbreadth, disproportionality and arbitrariness are 
all at bottom intended to address what Hamish Stewart calls “failures 
of instrumental rationality”, by which he means that the Court accepts 
the legislative objective, but scrutinizes the policy instrument enacted 
as the means to achieve the objective. If the policy instrument is not a 
rational means to achieve the objective, then the law is dysfunctional 
in terms of its own objective. 

[1457] Thus, ultimately, the court clarified that all three principles are different 

perspectives aimed at identifying laws and government actions that suffer from a 

“failure of instrumental rationality”. This refers to situations where the means chosen 

by the government to achieve otherwise valid objectives are inadequate. Each of the 
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principles against arbitrariness, overbreadth and gross disproportionality targets a 

different aspect of such inadequacy. 

[1458] With respect to arbitrariness the court in Bedford stated as follows: 

[98] Arbitrariness was used to describe the situation where there is no 
connection between the effect and the object of the law. In Morgentaler, the 
accused challenged provisions of the Criminal Code that required abortions 
to be approved by a therapeutic abortion committee of an accredited or 
approved hospital. The purpose of the law was to protect women’s health. 
The majority found that the requirement that all therapeutic abortions take 
place in accredited hospitals did not contribute to the objective of protecting 
women’s health and, in fact, caused delays that were detrimental to women’s 
health. Thus, the law violated basic values because the effect of the law 
actually contravened the objective of the law. Beetz J. called this “manifest 
unfairness” (Morgentaler, at p. 120), but later cases interpreted this as an 
“arbitrariness” analysis (see Chaoulli v. Quebec (Attorney General), 2005 
SCC 35, [2005] 1 S.C.R. 791, at para. 133, per McLachlin C.J. and Major J.). 

[99] In Chaoulli, the applicant challenged a Quebec law that prohibited 
private health insurance for services that were available in the public sector. 
The purpose of the provision was to protect the public health care system and 
prevent the diversion of resources from the public system. The majority 
found, on the basis of international evidence, that private health insurance 
and a public health system could co-exist. Three of the four-judge majority 
found that the prohibition was “arbitrary” because there was no real 
connection on the facts between the effect and the objective of the law. 

... 

[111] Arbitrariness asks whether there is a direct connection between the 
purpose of the law and the impugned effect on the individual, in the sense 
that the effect on the individual bears some relation to the law’s purpose. 
There must be a rational connection between the object of the measure that 
causes the s. 7 deprivation, and the limits it imposes on life, liberty, or 
security of the person (Stewart, at p. 136). A law that imposes limits on these 
interests in a way that bears no connection to its objective arbitrarily impinges 
on those interests. Thus, in Chaoulli, the law was arbitrary because the 
prohibition of private health insurance was held to be unrelated to the 
objective of protecting the public health system. 

[Emphasis added.] 

[1459] According to the definition that was established in Bedford, a law will be 

considered arbitrary when its effects bear no rational connection to the legislative 

objective. This can happen either where the effect of the law undermines the 

legislative objective or when the effects of the law are neutral vis-à-vis the legislative 

objective. In other words, there are two manifestations of an arbitrary law. The first is 
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where the effect of the law bears a negative relation to its purpose, and the means 

chosen is therefore contradictory or inconsistent with the law’s purpose (Insite, 

Morgentaler). The other is where the effect of the law is neutral to its purpose, 

meaning that while the effects may not be contrary to the purpose they nevertheless 

fail to advance it (Chaoulli) (see also Bedford at paras. 98-100, 111 and 119). In 

both situations the problem is that there is a fundamental flaw in terms of the 

rationale behind the government’s means to achieve the legislative objectives: 

[118] An ancillary question, which applies to both arbitrariness and 
overbreadth, concerns how significant the lack of correspondence between 
the objective of the infringing provision and its effects must be. Questions 
have arisen as to whether a law is arbitrary or overbroad when its effects are 
inconsistent with its objective, or whether, more broadly, a law is arbitrary or 
overbroad whenever its effects are unnecessary for its objective (see, e.g., 
Chaoulli, at paras. 233-34). 

[119] As noted above, the root question is whether the law is inherently bad 
because there is no connection, in whole or in part, between its effects and its 
purpose. This standard is not easily met. The evidence may, as in 
Morgentaler, show that the effect actually undermines the objective and is 
therefore “inconsistent” with the objective. Or the evidence may, as in 
Chaoulli, show that there is simply no connection on the facts between the 
effect and the objective, and the effect is therefore “unnecessary”. 
Regardless of how the judge describes this lack of connection, the ultimate 
question remains whether the evidence establishes that the law violates basic 
norms because there is no connection between its effect and its purpose. 
This is a matter to be determined on a case-by-case basis, in light of the 
evidence. 

[Emphasis added.] 

[1460] With respect to overbreadth, this occurs when the law goes too far and its 

effects interfere with some conduct that bears no connection to its objective. In other 

words, a law that is overbroad is a law that is only partially arbitrary. For example, a 

law intended to protect children from sexual predators is overbroad where it applies 

to offenders who do not constitute a danger to children (at para. 101; citing R. v. 

Heywood, [1994] 3 S.C.R. 761). 

[112] Overbreadth deals with a law that is so broad in scope that it includes 
some conduct that bears no relation to its purpose. In this sense, the law is 
arbitrary in part. At its core, overbreadth addresses the situation where there 
is no rational connection between the purposes of the law and some, but not 
all, of its impacts. For instance, the law at issue in Demers required unfit 
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accused to attend repeated review board hearings. The law was only 
disconnected from its purpose insofar as it applied to permanently unfit 
accused; for temporarily unfit accused, the effects were related to the 
purpose. 

[113] Overbreadth allows courts to recognize that the law is rational in some 
cases, but that it overreaches in its effect in others. Despite this recognition of 
the scope of the law as a whole, the focus remains on the individual and 
whether the effect on the individual is rationally connected to the law’s 
purpose. For example, where a law is drawn broadly and targets some 
conduct that bears no relation to its purpose in order to make enforcement 
more practical, there is still no connection between the purpose of the law 
and its effect on the specific individual. Enforcement practicality may be a 
justification for an overbroad law, to be analyzed under s. 1 of the Charter. 

[Emphasis in original.] 

[1461] Laws will also violate our basic values when their effect is grossly 

disproportionate to the state’s objective, which is described as follows in Bedford: 

[120] Gross disproportionality asks a different question from arbitrariness 
and overbreadth. It targets the second fundamental evil: the law’s effects on 
life, liberty or security of the person are so grossly disproportionate to its 
purposes that they cannot rationally be supported. The rule against gross 
disproportionality only applies in extreme cases where the seriousness of the 
deprivation is totally out of sync with the objective of the measure. This idea 
is captured by the hypothetical of a law with the purpose of keeping the 
streets clean that imposes a sentence of life imprisonment for spitting on the 
sidewalk. The connection between the draconian impact of the law and its 
object must be entirely outside the norms accepted in our free and 
democratic society. 

[121] Gross disproportionality under s. 7 of the Charter does not consider 
the beneficial effects of the law for society. It balances the negative effect on 
the individual against the purpose of the law, not against societal benefit that 
might flow from the law. As this Court said in Malmo-Levine: 

In effect, the exercise undertaken by Braidwood J.A. was to balance 
the law’s salutary and deleterious effects. In our view, with respect, 
that is a function that is more properly reserved for s. 1. These are the 
types of social and economic harms that generally have no place in 
s. 7. [para. 181] 

[122] Thus, gross disproportionality is not concerned with the number of 
people who experience grossly disproportionate effects; a grossly 
disproportionate effect on one person is sufficient to violate the norm. 

[Emphasis added.] 

[1462] A law will be grossly disproportionate when the legislative purpose cannot 

justify its effects. For example, when the government employs a sledgehammer to 
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crack a nut. This is illustrated by the hypothetical example of imprisonment for 

spitting on the sidewalk. While maintaining clean streets may be a legitimate 

objective in and of itself, the severity of imprisonment is disproportional and totally 

out of sync with respect to the legislative purpose. 

[1463] Addressing the comments of the Court of Appeal regarding confusion and the 

“commingling” of arbitrariness, overbreadth and gross disproportionality, the 

Supreme Court of Canada commented that while there is “significant overlap” 

between these principles (and one law may be characterized by more than one 

principle), they remain distinct. They are aimed at “two different evils.” In one there is 

an absence of a rational connection in whole or in part between the infringement of 

rights and what the law seeks to achieve (arbitrariness and overbreadth). In the 

other, the law’s impact on the s. 7 interest is connected to the purpose, but the 

impact is so severe in comparison with the significance of the legislative purpose 

that it violates our fundamental norms and values (at paras. 106-109). 

[1464] Ultimately, in Bedford the court concluded that the three legislative provisions 

at issue were either overbroad or grossly disproportionate. Section 210, known as 

the bawdy house prohibition, was found to be grossly disproportionate. Based on the 

evidence at trial the court concluded that: 

136. ... The harms identified by the courts below are grossly 
disproportionate to the deterrence of community disruption that is the object 
of the law. Parliament has the power to regulate against nuisances, but not at 
the cost of the health, safety and lives of prostitutes. A law that prevents 
street prostitutes from resorting to a safe haven such as Grandma’s House 
while a suspected serial killer prowls the streets, is a law that has lost sight of 
its purpose. 

[1465] Section 212(1)(j) was struck down because it was overbroad. The section 

criminalized living off the avails of prostitution. The purpose of the provision was to 

target pimps and other exploitative conduct (at para. 137). However, the provision 

captured non-exploitative conduct and was therefore overbroad: 

142. ... The law punishes everyone who lives on the avails of prostitution 
without distinguishing between those who exploit prostitutes (for example, 
controlling and abusive pimps) and those who could increase the safety and 
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security of prostitutes (for example, legitimate drivers, managers, or 
bodyguards). It also includes anyone involved in business with a prostitute, 
such as accountants or receptionists. In these ways, the law includes some 
conduct that bears no relation to its purpose of preventing the exploitation of 
prostitutes. The living on the avails provision is therefore overbroad. 

[1466] Section 213(1)(c) prohibited making any communications in public for the 

purposes of prostitution. The court restored the trial judge’s conclusion that the 

provision was grossly disproportionate: “The provision’s negative impact on the 

safety and lives of street prostitutes is a grossly disproportionate response to the 

possibility of nuisance caused by street prostitution” (at para. 159). 

[1467] Finally, in Bedford the Supreme Court of Canada discussed the relationship 

between ss. 1 and 7 of the Charter. The court acknowledged that there are analytical 

similarities between the two but emphasized that there are also crucial differences 

between them and any parallels between them should not be allowed to obscure 

those differences (at para. 124). While the principles of fundamental justice and the 

s. 1 analyses are “rooted in similar concerns, they are analytically distinct”: 

[125] Section 7 and s. 1 ask different questions. The question under s. 7 is 
whether the law’s negative effect on life, liberty, or security of the person is in 
accordance with the principles of fundamental justice. With respect to the 
principles of arbitrariness, overbreadth, and gross disproportionality, the 
specific questions are whether the law’s purpose, taken at face value, is 
connected to its effects and whether the negative effect is grossly 
disproportionate to the law’s purpose. Under s. 1, the question is different -- 
whether the negative impact of a law on the rights of individuals is 
proportionate to the pressing and substantial goal of the law in furthering the 
public interest. The question of justification on the basis of an overarching 
public goal is at the heart of s. 1, but it plays no part in the s. 7 analysis, 
which is concerned with the narrower question of whether the impugned law 
infringes individual rights. 

[Emphasis added.] 

[1468] I take from this that the main distinction between the analysis under the 

principles of fundamental justice in s. 7 of the Charter and the s. 1 analysis is that 

the latter considers and weighs the societal benefits and broader effects of the law 

on society at large against the injury to the claimant’s s. 7 interests. Justifications of 
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an infringement or deprivation in the name of the “greater good” are only to be 

considered in the s. 1 analysis. 

[1469] Under s. 1, the burden is on the government to show that a law that breaches 

an individual’s rights can be justified by the government’s goal. The question is 

whether the broader public interest justifies infringement of individual rights and, to 

do so, the law’s goals must be pressing and substantial. The government must also 

demonstrate that there is a rational connection between the law and its objective and 

that the law only minimally impairs the rights of individuals to the extent necessary in 

order to achieve the legislative purpose. Further, in terms of assessing whether the 

law is disproportionate, the court weighs the severity of the infringement of individual 

rights against the actual societal benefits of the law when it is considering the 

salutary and deleterious effects of the law under the final proportionality stage of s. 1 

(Bedford at para. 126). 

[1470] On the other hand, under s. 7 of the Charter, the claimant has the burden of 

proving the law deprives the right to life, liberty or security of the person in a manner 

that is not connected to the law’s objective or in a manner that is grossly 

disproportionate to it. The inquiry is into the impact on life, liberty or security of the 

individual and it is qualitative rather than quantitative; it does not measure how many 

people are impacted. An arbitrary, overbroad or grossly disproportionate impact on 

“one person” is sufficient to establish a breach of s. 7 (Bedford at para. 127). 

[1471] The Ontario Court of Appeal in R v. Michaud, 2015 ONCA 585, leave to 

appeal ref’d [2015] S.C.C.A. No. 450 described some conceptual difficulties with the 

Supreme Court of Canada’s approach to s. 7 in Bedford. 

[1472] The issue in Michaud was the constitutional validity of a regulation under 

Ontario’s Highway Traffic Act, R.S.O. 1990, c. H.8 that required trucks to be 

equipped with speed limiters set to 105 km/hr. The appellant was charged with a 

breach of the regulation because his truck was equipped with a speed limiter set to a 

higher limit (109.4 km/hr). The appellant argued that the regulation was overbroad 

under s. 7 of the Charter, on the grounds that in about 2% of “traffic conflicts” it was 
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necessary for a truck driver to exceed 105 km/hr to avoid a collision. Thus, the 

appellant argued that in these situations the truck driver and others are placed at 

greater risk of serious injury and even death as a result of the regulation. The 

appellant was successful at the trial level. The Court of Appeal accepted that a 

breach of s. 7 for overbreadth had been established, but found that such breach was 

justified under s.1. 

[1473] The Court of Appeal discussed the framework for the s. 7 analysis 

established in Bedford. They noted that the focus is solely on the effect of the 

challenged law on the individual and that any “beneficial effects of the law for 

society” are to be considered only under s. 1 of the Charter. The court described 

Bedford as bringing a “singular focus” on one person but the balancing of risks and 

benefits across a population is the nature of any statistical analysis underlying traffic 

safety (Michaud at paras. 63, 76-80; discussing Bedford at paras. 122, 127). Further: 

[79] According to Bedford, the focus of s.7 is relentlessly on the individual 
claimant. If, as the result of legislation, a single individual is left in danger in 
even a single situation, then the legislation breaches the claimant’s s. 7 
Charter rights. Mr. Michaud meets that test in this case with respect to the 
speed limiter requirement for his truck. I reach this conclusion most 
reluctantly for the reasons set out below in the section entitled “Reflections on 
Bedford”. 

... 

[150] The incidental effect of the Bedford analysis is that many safety 
standards that are based on risk assessments will be subject to challenge 
and to judicial scrutiny under s. 7 of the Charter. The problem comes from 
two different aspects of the analysis. The first is its singular or individual focus 
coupled with the Court’s description of arbitrariness, overbreadth and gross 
disproportionality as principles of fundamental justice. The second relates to 
an apparent softening of the strong Charter language of deprivation by the 
looser language of “limits” or “negatively impacts” (Bedford, para. 58). A 
negative impact seems much easier to establish than a deprivation. 

[1474] In the subject claim, the defendant, Canada, Patient Intervenors and the 

Coalition Intervenors rely on Michaud. They urge the court to be cautious when 

considering how striking the impugned provisions would impact society at large, and 

especially the most vulnerable patients in the public system such as the elderly. 
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They especially identify the poor and disabled who are unlikely to benefit from 

expanded private health insurance or healthcare. 

[1475] The defendant also relies on the distinction the Ontario Court of Appeal drew 

in Michaud between assessing the constitutionality of the criminal laws and the 

safety and welfare regulations under s. 7. This distinction between the criminal 

context and the regulation of road safety or a social program such as healthcare 

may be relevant when determining the level of deference owed to the government at 

the second stage of the s. 7 analysis, whether the effects of the impugned provisions 

are in accordance with the principles of fundamental justice, as well as under s. 1. 

I discuss the degree of deference afforded to the government in the s. 7 analysis in 

greater detail below. 

[1476] In a similar vein to the Ontario Court of Appeal, Professor Hamish Stewart 

has written about the highly individualistic approach to s. 7 in Bedford (Hamish 

Stewart, Fundamental Justice: Section 7 of the Canadian Charter of Rights and 

Freedoms, 2d ed. (Toronto: Irwin Law, 2019) at 181-182 (“Fundamental Justice”): 

The difficulty of understanding the norm against arbitrariness is compounded 
by the Court’s puzzling remark in Bedford that arbitrariness is concerned with 
the effect of the law on the section 7 interests, “not with the law’s 
effectiveness,” and so can be established by the impact of a law on one 
person. It is very hard to see what this means. The question whether a law is 
arbitrary is essentially a question about its effectiveness in achieving its 
purpose: a law is arbitrary if it has “no connection to its purpose.” To take a 
simple example, it is not arbitrary for a legislature to engage in a line-drawing 
exercise -- to pick a number to establish a time limit, an age limit, or a speed 
limit that applies to some activity -- in order to achieve a purpose such as 
balancing safety and convenience or protecting young persons from 
premature sexual activity. Such rules are arbitrary in the sense that the 
specific number chosen could have been different (a speed limit could be set 
at 100 km/h or 110 km/h; the age of consent to sexual activity was formerly 
14 years and could have been reset at fifteen rather than 16 years) and by 
their nature are bound to apply to more persons than necessary for their 
purposes. But they are not arbitrary in the constitutional sense unless the 
lines drawn are totally unconnected with their purposes. Moreover, it is not 
possible to determine whether a rule is totally unconnected to its purpose by 
looking at its effect because that would tell the court nothing about how it 
advances its purposes when applied to other individuals. 
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[1477] Turning to the subject claim, it seems to be self-evident that the MPA and the 

CHA are intended to apply a broad social policy -- universal healthcare -- to society 

at large. The legal question is at what stage of the Charter analysis should the 

societal value of universal public healthcare be considered when determining the 

constitutionality of the impugned provisions of the MPA? 

[1478] Like the court in Michaud, I am bound by the framework established by the 

Supreme Court of Canada in Bedford (and Carter). Thus, considerations relating to 

the societal benefits of the impugned provisions and weighing the effects on the 

individual claimants against the benefits of the impugned law to other patients can 

only be considered under the s. 1 analysis. I do note that in Bedford itself there is 

recognition of some deference being owed to government under s. 7 with respect to 

social legislation but that is to be considered at the second stage of the analysis, the 

principles of fundamental justice. It does not arise at the first stage: “[c]alls for 

deference cannot insulate legislation that creates serious harmful effects from the 

charge that they negatively impact security of the person under s. 7 of the Charter” 

(Bedford at para. 90). 

[1479] There has also been a suggestion in the authorities that a law that is struck 

down under s. 7 of the Charter will unlikely be saved under s. 1. For example, in 

Bedford the court determined that it was “unnecessary to engage in a full s. 1 

analysis” (at para. 161) in light of its conclusion to strike down the subject legislation 

under s. 7. Nonetheless, the court also said this: 

[129] It has been said that a law that violates s. 7 is unlikely to be justified 
under s. 1 of the Charter (Motor Vehicle Reference, at p. 518). The 
significance of the fundamental rights protected by s. 7 supports this 
observation. Nevertheless, the jurisprudence has also recognized that there 
may be some cases where s. 1 has a role to play (see, e.g., Malmo-Levine, at 
paras. 96-98). Depending on the importance of the legislative goal and the 
nature of the s. 7 infringement in a particular case, the possibility that the 
government could establish that a s. 7 violation is justified under s. 1 of the 
Charter cannot be discounted. 
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[1480] The only reported case I am aware of in which a law that was found to be 

unconstitutional under s. 7 was ultimately saved under s. 1 of the Charter is 

Michaud, discussed above. 

(v) Carter v. Canada (Attorney General), 2015 SCC 5 

[1481] In Carter the Supreme Court of Canada found that the provisions of the 

Criminal Code that prohibited physician-assisted dying (ss. 14, 241(b)) were 

unconstitutional as being contrary to s. 7 of the Charter. 

[1482] At trial it was determined that these provisions violated the s. 7 rights of 

competent adults who were suffering intolerably as a result of a grievous and 

irremediable medical condition. A subsequent appeal to the British Columbia Court 

of Appeal was allowed on the basis that the trial judge was bound by a previous 

decision of the Supreme Court of Canada (Rodriguez v. British Columbia (Attorney 

General), [1993] 3 S.C.R. 519). 

[1483] Much like in Bedford, the Supreme Court of Canada concluded that changes 

in the law and changes in the circumstances justified revisiting Rodriguez (at 

paras. 42-47). In this regard I also note the court’s comments that “[t]he matrix of 

legislative and social facts in this case also differed from the evidence before the 

Court in Rodriguez” (at para. 47). As above, the same can be said about this case 

compared to Chaoulli, although it is not disputed that Chaoulli is not binding in British 

Columbia. 

[1484] Ultimately, the court concluded that “the prohibition on physician-assisted 

dying infringes the right to life, liberty and security of Ms. Taylor and of persons in 

her position, and that it does so in a manner that is overbroad and thus is not in 

accordance with the principles of fundamental justice. It therefore violates s. 7” (at 

para. 56). 

[1485]  At the first stage of the s. 7 analysis the court accepted the findings of the 

trial judge that the prohibitions had the effect of forcing some individuals to take their 

own lives prematurely, therefore interfering with their right to life (at paras. 57-58). 
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The court went on to note that where state action imposes increased risk of death 

the right to life will be engaged. This had been “mostly recently invoked” in Chaoulli 

where the evidence showed that “the lack of timely healthcare could result in death” 

(at para. 62). The court concluded that “[i]n short, the case law suggests that the 

right to life is engaged where the law or state action imposes death or an increased 

risk of death on a person, either directly or indirectly” (at para. 62, citing paras. 38, 

50, 123, 191 and 200 from Chaoulli). 

[1486] The court went on to find that the prohibition also interfered with the 

claimant’s liberty and security of the person noting because “[a]n individual’s 

response to a grievous and irremediable medical condition is a matter critical to their 

dignity and autonomy.” This interferes with their ability to make decisions concerning 

their bodily integrity and medical care which “trenches on liberty” and enduring 

“intolerable suffering, ... impinges on their security of the person” (at para. 66). 

[1487] With respect to the principles of fundamental justice under s. 7 of the Charter, 

the court pointed out that s. 7 does not promise that the state will never interfere with 

a person’s liberty, life or security of the person. The law does this all the time. 

Rather, “the state will not do so in a way that violates the principles of fundamental 

justice” (at para. 71). 

[1488] The court restated the principles underlying the analysis in Bedford, including 

that the purpose of an impugned law is to be defined precisely for the purposes of 

s. 7. When considering whether a deprivation is in accordance with the principles of 

fundamental justice the courts are not concerned with competing social interests or 

public benefits conferred by the impugned law (at paras. 72, 78, 79); “[s]ocietal 

interests are to be dealt with under s. 1 of the Charter” (at para. 80; citing R. v. 

Swain, [1991] 1 S.C.R. 933, at p. 977). 

[1489] Arbitrariness was described as a principle which targets situations where 

there is no rational connection between the object of the law and the limit it imposes 

on life, liberty or security of the person; “[a]n arbitrary law is one that is not capable 

of fulfilling its objectives” and which exacts a price in terms of rights “without 
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furthering the public good that is said to be the object of the law” (at para. 83). In the 

case of assisted suicide the court concluded that the object of the prohibition of 

physician-assisted dying was to protect the vulnerable from ending their lives in 

times of weakness. On this basis the law was not arbitrary because prohibiting 

assisted suicide was considered a rational means of protecting vulnerable persons 

(at paras. 83-84). 

[1490] The focus of the court was on the overbreadth inquiry which the court 

described as follows: 

[85] The overbreadth inquiry asks whether a law that takes away rights in 
a way that generally supports the object of the law, goes too far by denying 
the rights of some individuals in a way that bears no relation to the object: 
Bedford, at paras. 101 and 112-113. Like the other principles of fundamental 
justice under s. 7, overbreadth is not concerned with competing social 
interests or ancillary benefits to the general population. A law that is drawn 
broadly to target conduct that bears no relation to its purpose “in order to 
make enforcement more practical” may therefore be overbroad (see Bedford, 
at para. 113). The question is not whether Parliament has chosen the least 
restrictive means, but whether the chosen means infringe life, liberty or 
security of the person in a way that has no connection with the mischief 
contemplated by the legislature. The focus is not on broad social impacts, but 
on the impact of the measure on the individuals whose life, liberty or security 
of the person is trammelled. 

[1491] The court concluded that the prohibition on assisted dying was overbroad 

since it did not recognize that there are people who suffer from irremediable 

illnesses who want to commit suicide who are not vulnerable, but are competent, 

fully informed and free from coercion or duress. Thus, the prohibition limited the 

rights of some individuals in a manner that was not connected to the objective of 

protecting vulnerable people. In other words, the “blanket prohibition sweeps 

conduct into its ambit that is unrelated to the law’s objective” (at para. 86). 

[1492] On the issue of gross disproportionality the Supreme Court of Canada 

concluded that, in light of its conclusion on overbreadth, it was unnecessary to 

decide whether the prohibition on assisted dying was grossly disproportionate. It did, 

however, note that as with overbreadth, the focus of the gross disproportionality 

analysis is not on the impact of a measure on society or the general public; those 
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are matters under s. 1 of the Charter. The court also noted that the “standard is high: 

the law’s object and its impact may be incommensurate without reaching the 

standard for gross disproportionality” (at para. 89; citing Bedford at para. 120 and 

Suresh v. Canada (Minister of Citizenship and Immigration, 2002 SCC 1 at para. 47, 

emphasis in the original). 

[1493] Finally, the court also concluded that the prohibition could not be saved under 

s. 1 of the Charter. While it determined that the rational connection test was met, 

stating that “where an activity poses certain risks, prohibition of the activity in 

question is a rational method of curtailing the risks” (at para. 100), it also found that 

there were alternative less impairing options, short of a complete ban on assisted 

dying (at paras. 102-121). In this regard, the court relied on the findings of fact of the 

trial judge that vulnerability could be assessed on an individual basis and therefore 

the legislative objective could be achieved through measures that fall short of a 

complete ban. 

[1494] The court also rejected Canada’s warning that anything less than a complete 

ban on assisted suicide would create a “slippery slope” into “euthanasia and 

condoned murder”. Anecdotal examples of controversial cases were rejected in 

favour of the exhaustive evidence reviewed by the trial judge and her rejection of this 

argument. As the court put it, “[w]e should not lightly assume that the regulatory 

regime will function defectively, nor should we assume that other criminal sanctions 

against the taking of lives will prove impotent against abuse” (at para. 120). 

(vi) The significance of Chaoulli 

[1495] The plaintiffs rely heavily on the Supreme Court of Canada’s decision in 

Chaoulli. In their claim they say that the impugned provisions of the MPA “are not 

necessary or related to” the purpose of the legislation as asserted by the defendant 

(at para. 119). 

[1496] The plaintiffs do accept that the Chaoulli decision is not binding on this court 

or British Columbia and that there is no majority decision on whether the prohibition 

against private insurance in Québec breached a principle of fundamental justice 
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under s. 7 of the Canadian Charter. The plaintiffs also acknowledge that subsequent 

decisions of the Supreme Court of Canada have further developed the analytical 

framework of the principles of fundamental justice, primarily in Bedford and Carter. 

Nonetheless, the plaintiffs’ submission is that, the majority’s reasoning in Chaoulli is 

very persuasive. They also say that “[m]any -- if not all -- of the justifications offered 

by Canada and the Defendant in this case were considered, and rejected, by the 

majority decisions in Chaoulli”. 

[1497] The defendant, on the other hand, emphasizes that Chaoulli is not binding on 

this court and has no application outside Québec. Moreover, the defendant says that 

the plaintiffs misconstrue what Chaoulli stands for. A narrower interpretation of the 

majority’s reasoning is relied on, one that is applicable only to the specific facts of 

that case. The defendant says that the extensive evidence in this trial demonstrates 

that the state of the public healthcare system in British Columbia in 2020 is 

categorically different than it was in Québec in 2005. 

[1498] The defendant also urges me to approach the majority’s reasoning in Chaoulli 

with great caution, arguing that “not only is that reasoning not binding on this court, it 

has been widely discredited”. The defendant refers to the decision of the Court of 

Appeal of Alberta in Allen v. Alberta, 2015 ABCA 277, as well as over twenty learned 

articles of legal scholars across Canada who have criticized the majority’s decision 

in Chaoulli. 

[1499] Professor Hamish Stewart has summarized some of the critiques of the 

majority’s approach in Chaoulli as follows (Stewart, Fundamental Justice at 

pp. 175-176): 

The majority decision in Chaoulli was quite surprising because one would 
have expected the Court to show more deference to legislative policy choices 
on matters of health care policy. Many commentators regarded the decision 
as at best an unwise assertion of judicial power in an area particularly 
unsuited to regulation by constitutional means and at worst as a catastrophe 
for Canada’s public health care system. ... Moreover, most critics of Chaoulli 
understand the facts differently than the Court did. The majority was 
somehow persuaded, contrary to the trial judge’s findings of legislative fact, 
that the government’s “monopoly” on health care, combined with its failure to 
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provide the system with enough resources, threatened people’s lives, and 
that the introduction of private health insurance would not damage the system 
of public insurance. But it seems unlikely that if the Court were to revisit the 
issues in Chaoulli, it would again take such an eccentric view of the facts. 

[1500] In determining the import of Chaoulli to the case at bar I must first identify 

what that case stands for. But in light of the divided outcome and reasoning, the ratio 

decidendi is not immediately apparent. Again, it is accepted that Chaoulli is not 

binding in British Columbia. There is also expert evidence on the situation in Québec 

post Chaoulli and this is discussed elsewhere in this judgment. 

[1501] It is clear enough that the court in Chaoulli was unanimous that the rights to 

life and security of the person were engaged. This apparently resulted in the 

following commentary on that decision and Morgentaler by Professor Peter Hogg:28 

... Both cases decide that, when the state assumes a monopoly power over 
the provision of a medical service that affects life or security of the person, it 
is under a constitutional duty to ensure that the service is provided in a timely 
fashion. What that means for Canada’s public health system is that it is no 
longer constitutional for the provinces to ration health-care resources by 
allowing dangerous waiting times to develop for procedures that affect life or 
security of the person. The “reasonable access” to health care services that is 
required in theory by the Canada Health Act has become a constitutional 
obligation that is required in practice. 

[Emphasis added.] 

[1502] A similar approach to Chaoulli was taken in a 2007 decision of the Supreme 

Court of Canada (Health Services and Support -- Facilities Subsector Bargaining 

Assn. v. British Columbia, 2007 SCC 27): 

[144] ... We agree with the respondent that the health care crisis in British 
Columbia is an important contextual factor in support of the conclusion that 
these objectives are pressing and substantial. (R.F., at para. 141). We also 
agree with the respondent that this Court’s recent ruling in Chaoulli v. Quebec 
(Attorney General), [2005] 1 S.C.R. 791, 2005 SCC 35, that governments are 
constitutionally obliged to provide public health care of a reasonable standard 
within a reasonable time, at least in some circumstances, reinforces the 
importance of the objectives, particularly of the main objective of delivering 
improved health care services ... 

[Emphasis added.] 
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[1503] As I read the Supreme Court of Canada decision in Chaoulli, all justices 

agreed that the right to life and security of the person under s. 7 will be engaged 

where three elements have been shown: there are significant delays in the public 

system which result in physical or serious psychological harm or increased risk 

thereof; the government has failed or is unable to provide for that care in a 

reasonable and timely manner; and prohibitions on private insurance have the effect 

of preventing some patients from accessing reasonable and timely care outside the 

public system thereby avoiding the harm associated with excessive wait times in the 

public system. 

[1504] In the subject claim I am guided by that approach at the first stage of the 

analysis under s. 7 of the Charter. Of course, whether or not a deprivation is proven 

at trial depends on the actual evidence tendered. And, as discussed below, I have 

also adopted the “clinically significant” test from Chaoulli to describe when there is 

physical or psychological harm or risk of harm that engages the right to security of 

the person under s. 7 of the Charter. 

[1505] The difficulty arises with the second stage of the s. 7 analysis; even if the 

plaintiffs establish a deprivation under s. 7, the deprivation will be unconstitutional 

only if they also prove it constitutes a breach of a principle of fundamental justice. A 

breach of a principle of fundamental justice will be found if the evidence establishes 

that the means chosen by the government is either arbitrary, overbroad or 

disproportionate (Chaoulli at para. 131; Bedford at para. 127). As above, there was 

no majority decision on the second stage of the s. 7 analysis and, indeed, there are 

some significant disagreements between the justices on this issue. 

[1506] I conclude that the lack of a clear majority in Chaoulli at this second stage of 

the s. 7 analysis makes it impossible to infer a clear ratio that could be applied to the 

case at bar. This has been recognized by the court itself when in the subsequent 

judgment of Insite, the issue of arbitrariness was described as “not entirely settled” 

as a result of Chaoulli (Insite at para. 132). Similarly, Professor Hogg has 
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commented that, by confining her opinion to the Québec Charter, Deschamps J. 

“denied national effect to the ruling”.29 

[1507] Overall, I conclude that Chaoulli is not determinative of the issues raised in 

this litigation. With respect to the deprivation part of the s. 7 analysis, the first stage, 

I do adopt the “clinically significant” test for the assessment of harm under s. 7 from 

Chaoulli. This is discussed below. However, as will be seen, there are still critical 

findings of fact to be made in the subject claim. As for the second stage, the 

principles of fundamental justice, I apply the framework articulated in Bedford and 

Carter. 

[1508] There are other reasons to distinguish Chaoulli from the subject claim. 

[1509] The most significant difference between the subject case and Chaoulli is that 

the law on s. 7 has developed between 2005 and now. It is true that since 

Morgentaler and Chaoulli the Supreme Court of Canada has consistently affirmed 

that state actions which interfere or deny access to medical treatment may engage 

the rights to life, liberty and security of the person under s. 7 of the Charter (see also 

A.C. v. Manitoba (Director of Child and Family Services), 2009 SCC 30 at 

paras. 99-102). However, as mentioned above, the analytical framework has 

developed further. 

[1510] As above, the three justices in Chaoulli who struck down the provision of the 

Québec legislation concluded that there was “no real connection” between the 

prohibition of private health insurance and the goal of a quality public health system. 

As well, the experiences of many western democracies were that they did not 

impose a monopoly on the funding and delivery of healthcare but they “have 

successfully delivered to their citizens medical services that are superior to and 

more affordable than the services that are presently available in Canada. This 

demonstrates that a monopoly is not necessary or even related to the provision of 

quality public health care” (at paras. 139, 140, 152, emphasis added). 
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[1511] As also set out above, the three justices who upheld the legislation noted that 

previous decisions such as Rodriguez had used the word “consistency”, and to 

substitute the term “unnecessary” for “inconsistent” is to substantively alter the 

meaning of the term “arbitrary”. Their point was that “’[i]nconsistent’ means that the 

law logically contradicts its objectives, whereas ‘unnecessary’ simply means that the 

objective could be met by other means” (at para. 234). They were concerned that 

the use of “necessary” was a much broader approach that opened up a policy issue 

leaving a much greater scope for intervention under s. 7. 

[1512] In contrast (and as discussed below), recent s. 7 jurisprudence from the 

Supreme Court of Canada post Chaoulli (including PHS, Bedford and Carter) have 

clarified the approach that is to be taken to the principles of fundamental justice 

engaged in this case. These cases indicate that a law or government action is 

arbitrary when it bears “no relation” to the law’s purpose (Bedford at para. 111; also 

R. v. Smith, 2015 SCC 34 at para. 23). In Carter, the phrase used was “rational 

connection” (at para. 83). 

[1513] The result is that the threshold the plaintiffs must meet here is to prove that 

the impugned provisions bear no relation or no rational connection to the valid 

objectives and goals of the MPA. The plaintiffs must establish on a balance of 

probabilities that the impugned provisions are in some way inconsistent with or 

unrelated to the MPA’s purpose (see Bedford at paras. 101, 111-118 and Carter at 

paras. 83, 85). The test is no longer one of a necessary connection in the sense 

used in Chaoulli and there is reason to think that in Bedford and Carter the court has 

moved closer to the approach of the minority justices in Chaoulli to the principles of 

fundamental justice. 

[1514] There are also differences between the legislative provisions at issue in 

Chaoulli and the subject claim. In Chaoulli the provisions being challenged were 

s. 15 of the Health Insurance Act, R.S.Q., c. A-29 (“HIA”) and s. 11 of the Hospital 

Insurance Act, R.S.Q., c. A-28 (“HOIA”). These provisions, or at least s. 15 of the 

HIA, are equivalent to s. 45 of the MPA. 
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[1515] There are differences between the legislative provisions. The Québec 

provisions at the time of Chaoulli included no exceptions, while s. 45 of the MPA 

contains some exceptions. For example, s. 15 of the HIA provided that any insured 

service in the HIA or HOA is prohibited from being insured privately. There was no 

qualification or exception to the prohibition in either statute. Section 45 of the MPA, 

on the other hand, qualifies the prohibition in three ways. Section 45(2)(a) states the 

prohibition does not apply to services that are provided by “health care practitioners” 

who have made an election under s. 14(1) for which a beneficiary cannot be 

reimbursed. The definition of health care practitioner in the MPA includes dentists 

and orthodontists, but not surgeons and physicians. Section 14(1), of course, refers 

to the ability of practitioners in British Columbia to choose to bill patients directly 

instead of being reimbursed by MSP. Furthermore, s. 45(2)(b) authorizes the sale of 

private insurance to cover the costs of healthcare outside of Canada, while 

s. 45(2)(c) permits the sale of private insurance to persons ineligible to be 

beneficiaries. 

[1516] However, I conclude that this distinction is of limited practical significance as 

s. 45 is an absolute prohibition in the relevant sense. Section 45(1) prohibits the sale 

of private insurance for any service that would be a benefit under MSP if performed 

by an enrolled physician. As noted, the three exceptions in s. 45(2) authorize the 

sale of private insurance in some circumstances. However, none of these exceptions 

permit the sale of private insurance to MSP beneficiaries to cover the cost of medical 

services provided in British Columbia that constitute a benefit when performed by an 

enrolled physician. In other words, s. 45 provides that no private insurance may be 

sold to MSP beneficiaries to cover a medically necessary service that is insurable 

under MSP and performed in the province. Thus, s. 45 is in substance an absolute 

prohibition similar to the provisions at issue in Chaoulli. 

[1517] Therefore, notwithstanding these differences, I find that the legislation 

considered by the courts in Chaoulli and s. 45 of the MPA are substantively and 

sufficiently similar for the purposes of this litigation. 
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[1518] Despite the practical similarities between the two statutes in Québec and 

British Columbia, there are some important differences between the two legal claims 

and more importantly the relief sought in each case. 

[1519] The legal claim of the applicants in Chaoulli focused on one aspect of the 

legislative scheme (set out in two separate provisions -- s. 15 of the HIA and s. 11 of 

the HOIA) which dealt with the sale of private health insurance in Québec for 

services already covered by the public plan. In the subject litigation here, the 

plaintiffs are challenging the constitutionality of a broader set of legislative measures 

aimed at protecting the public system, which include ss. 14, 17, 18 and 45 of the 

MPA. 

[1520] Section 45 limits the sale of private health insurance, similar to the provision 

declared unconstitutional in Chaoulli (but not exactly the same). Sections 14, 17 and 

18 of the MPA deal with billing practices by physicians, and their equivalent sections 

in Québec were not challenged in Chaoulli. Therefore, the claim here is much 

broader than in Chaoulli. As discussed above, the plaintiffs here are seeking to have 

all of the measures aimed at discouraging the emergence of a private sector struck 

down. The objectives are to introduce duplicative private health insurance and 

remove the restrictions in the MPA with respect to extra billing. I describe below the 

difficulties in understanding the significance of ss. 14 and 18(1)-(2) to the plaintiffs’ 

claim. 

[1521] The relief sought by the plaintiffs here is similarly more expansive than was 

sought in Chaoulli. In both cases the applicants sought to remove the prohibitions on 

private health insurance (bearing in mind the differences discussed above). In the 

subject claim the plaintiffs go further. They say that health practitioners should be 

allowed to bill their patients directly and not be bound by the MSP tariff while, at the 

same time, maintaining their status as enrolled physicians who can bill MSP for their 

services. In this regard, the plaintiffs here are challenging the exact measures 

Deschamps J. referred to in Chaoulli as the type of provisions that would counter 
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any harmful effects of allowing duplicative private health insurance (at paras. 54, 

71-74 and 97). That, by itself, is a reason to distinguish Chaoulli. 

[1522] The plaintiffs’ concern here is that addressing only the financing side, as was 

partially done in Chaoulli, would not have the desired effect of enabling patients to 

access timely private care outside the public system. This is because, while some 

patients would be able to pay for private services, or rely on their private insurance 

policies, there would not be enough physicians and healthcare providers willing and 

able to supply those services. This strikes me as a market and tactical issue rather 

than a legal one. In any event, the plaintiffs’ claim aimed at this idea is significantly 

different than the one in Chaoulli. 

[1523] While not conclusive by themselves, the differences between the parties in 

Chaoulli and the subject claim are noteworthy. The multitude and diversity of 

participants in this litigation provide for a much more elaborate and extensive 

evidentiary record than was before the courts in Chaoulli. In Chaoulli there was one 

doctor and one patient whereas in the subject claim there are a number of patients 

and two corporate plaintiffs representing the interests of a larger number of 

physicians. In addition, there are three intervenors. And I have had the benefit of 

extensive expert evidence clearly identified as such, an issue raised by the minority 

justices as being problematic in Chaoulli. As will be seen there has been 

considerable literature since 2005 on the effects of duplicative private healthcare in 

other comparable jurisdictions, which were considered by the experts in this case 

and were not available to the parties and the court in Chaoulli. 

[1524] It is of some significance that the record in the subject claim includes wait 

time benchmarks and the provincial and federal governments’ efforts and policies to 

reduce wait times, none of which were in existence when Chaoulli was brought to 

trial. Thus, what may have been true in terms of the state of the public healthcare 

system in Québec and eve the rest of Canada over a decade ago may not be true in 

2020. 
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[1525] Further, no findings of fact were made or could have been made in Chaoulli 

with respect to the state of the healthcare system in British Columbia, including the 

state of wait times. For example, the findings of fact in Chaoulli such as: “[s]ome 

patients die as a result of long waits for treatment in the public system” (para. 37) or 

that “the government has failed to act” in order to reduce wait times, (para. 97) 

cannot be assumed or transposed to this litigation. Whether or not the state of wait 

times is such that some patients are suffering serious harm and whether the 

government has failed to respond to the situation must be determined on the basis 

of the evidentiary record in this trial and for British Columbia. In fact, as discussed 

elsewhere in this judgment, the evidence in the subject claim supports the opposite 

of the conclusion in Chaoulli about urgent and emergent care. 

[1526] A related matter is that there is evidence that much has been done by both 

the federal and provincial governments to reduce wait times since Chaoulli was 

decided. The evidence of Dr. Masri (an expert and lay witness for the plaintiffs) is 

that “the days of extremely long waits are over”. The plaintiffs claim that 

notwithstanding these efforts some patients are still suffering harm due to excessive 

wait times but that requires consideration of the evidence in British Columbia in the 

context of the current law, not what happened in Québec 15 years ago. 

[1527] It seems to me that there are significant differences between the claims and 

reliefs sought in Chaoulli and the subject claim. By including a challenge to how 

healthcare is delivered in British Columbia as well as its financing, the plaintiffs 

themselves have made this into a very different case than the one in Chaoulli. I do 

not agree that Chaoulli is very persuasive on the issues raised about ss. 14, 17 and 

18 because those issues were not part of the petitioners’ claim in Chaoulli. 

[1528] In addition, this is not a case where I have to reconsider a settled ruling as in 

Carter (at paras. 43-44) and Bedford (at para. 40) because of the different scope of 

the two cases and, in any event, because Chaoulli is not binding in British Columbia 

(as accepted by the plaintiffs). 
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[1529]  By way of a summary on the significance of the judgment in Chaoulli, there is 

a broad similarity between s. 45 of the MPA and s. 15 of the HIA. I am guided by the 

approach in Chaoulli with respect to the first stage of the s. 7 analysis, especially 

given that the framework adopted there has been applied by the Supreme Court of 

Canada in subsequent cases as discussed above. With respect to the second stage, 

the principles of fundamental justice, I am primarily guided by subsequent decisions 

from the Supreme Court of Canada such as Bedford and Carter. I also have the 

benefit of a very full and very different record including extensive expert evidence 

and government sanctioned benchmarks for measuring wait times. 

(vii) Summary: The analytical framework for section 7 

[1530] Based on the authorities discussed above including Chaoulli and the most 

recent statements of the Supreme Court of Canada on s. 7 in Bedford and Carter, 

I conclude that, for the plaintiffs’ s. 7 claim to succeed, they must establish on a 

balance of probabilities a sufficient causal connection between the impugned 

provisions and the physical or serious psychological harm to at least one person 

from excessive wait times for medically necessary care. In the alternative, they must 

establish that the impugned provisions increase the risk for at least one patient of 

suffering such harm. 

[1531] In Bedford the court determined that a sufficient connection was established 

because the impugned provisions had the effect of depriving prostitutes of the ability 

to take safety measures to protect their lives and bodily integrity. In Carter the 

sufficient connection threshold was met because the impugned provisions forced 

patients with irremediable illnesses to take their lives early in order to avoid 

prolonging of pain and suffering. 

[1532] If the plaintiffs meet their evidentiary burden of establishing that the impugned 

provisions deprive at least one patient of their right to life, liberty or security of the 

person they must then demonstrate that the deprivation is not in accordance with a 

principle of fundamental justice. 
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[1533] With respect to arbitrariness (and to some extent also overbreadth) the 

plaintiffs submit that in order to establish that the impugned provisions are arbitrary, 

all they need to demonstrate is that there is “an insufficient connection on the facts 

between the law and its underlying objectives, rendering the law unnecessary, or 

where its impacts on at least some persons undermine the purpose of the law”. It is 

not clear from where the plaintiffs draw the phrase “insufficient connection”. It is not 

how the Supreme Court of Canada has articulated the first or second stage of s. 7. 

In any event, I disagree that this approach is consistent with the leading cases on 

s. 7. 

[1534] As discussed above, the only question when determining whether the 

impugned provisions are arbitrary or overbroad is whether or not their effects bear 

no connection to the legislative purpose in whole or in part. In Bedford the Supreme 

Court of Canada rejected the notion that arbitrariness under s. 7 involves a 

quantitative assessment of the connection (or lack thereof) between the effects of 

the impugned provisions and the legislative purpose. Instead the issue is whether 

there is no connection between the two (Bedford at paras. 118-119). Again, in Carter 

the phrase used was rational connection. 

[1535] In a more recent case the Supreme Court of Canada reaffirmed this to be the 

determinative test for arbitrariness stating (Ewert v. Canada, 2018 SCC 30 at 

para. 73): 

... to establish arbitrariness or overbreadth, Mr. Ewert had to show on a 
balance of probabilities that the CSC’s practice of using the impugned tools 
with respect to Indigenous offenders had no rational connection to the 
relevant government objective. The fact that a government practice is in 
some way unsound or that it fails to further the government objective as 
effectively as a different course of action would is not sufficient to establish 
that the government practice is arbitrary ... 

[1536] To the extent that the plaintiffs’ approach is one of assessing the sufficiency 

of the connection between the effects of a law and its objectives, Professor Hamish 

Stewart has discussed the need for “an empirical assessment of the effectiveness of 

the law” in serving its purpose. However, this was part of a commentary on the 
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decisions in Morgentaler, Chaoulli and PHS (Stewart, Fundamental Justice at 

p. 177). 

[1537] Following the Supreme Court of Canada’s decision in Bedford, Professor 

Stewart described arbitrariness as follows (Hamish Stewart, “Bedford and the 

Structure of Section 7” (2015) 60 McGill L.J. 575 at 584): 

The defect of an arbitrary law is that it affects the section 7 interests for no 
reason. The lack of connection that is the key to arbitrariness can be 
demonstrated by showing either that the law undermines its own purpose or 
that the law does not connect with that purpose at all. 

[Emphasis added.] 

[1538] In a 2019 publication, after Carter was decided, Professor Stewart described 

the legal test for arbitrariness under s. 7 of the Charter as follows (Stewart, 

Fundamental Justice at 169-170): 

To hold that a law is arbitrary is to hold that the legislature that enacted it 
was, in a very basic sense, irrational: the legislature had an acceptable 
objective in mind but chose a completely unsuitable means for achieving it. A 
court will understandably be quite reluctant to attribute this level of irrationality 
to the legislature, and so claims of arbitrariness have frequently been 
rejected. There are only two cases in which a clear majority of the Supreme 
Court of Canada has found a law or a decision by a public official to be 
arbitrary: Canada (AG) v. PHS Community Services Society ... and R. v. 
Smith ... 

[1539] I take from Bedford and these comments of Professor Stewart that the fact 

that alternative measures may be more “sufficiently connected” to the legislative 

purpose has no bearing on the s. 7 analysis. If the court ultimately determines that 

there is a breach of s. 7 then such considerations will become relevant under s. 1, 

namely in the context of the minimal impairment test. At the principles of 

fundamental justice stage, the plaintiffs must show, on the basis of the admissible 

evidence, that the effects of the impugned provisions in whole (arbitrary) or in part 

(overbreadth) are inconsistent with or bear no rational connection to the law’s 

objective. 
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[1540] On the other hand, if the evidence demonstrates that there is some 

connection between the means chosen and the legislative purpose then the 

impugned provisions are not arbitrary. Likewise, unless the impugned provisions 

capture persons or conduct that are not connected to their purpose then they cannot 

be said to be overbroad. 

[1541] Finally, to prove their claim of gross disproportionality, the plaintiffs must 

establish that the effects of the interference with the right to life, liberty or security of 

the person of at least one patient are so extreme that they are “totally out of sync” 

with the legislative purpose. 

(viii) Burden of proof 

[1542] During closing submissions an issue arose with respect to which party bears 

the evidentiary onus under s. 7 of the Charter and the legal and evidentiary 

implications that flow from that. As the jurisprudence discussed above makes 

abundantly clear, the onus of proving a s. 7 violation lies on the plaintiffs in both 

stages of the s. 7 analysis, the deprivation stage and the principles of fundamental 

justice stage. 

[1543] According to the defendant, Canada and the Patient and Coalition 

Intervenors, the plaintiffs have attempted to reverse the onus so that it is up to the 

defendant (and Canada) to justify the impugned provisions. Counsel for Canada 

argues that the plaintiffs effectively skip over the principles of fundamental justice 

analysis and go straight to a s. 1 analysis where the burden of justifying the 

impugned provisions lies on the government. However, according to Canada, this 

misconstrues the legal test. The government is only required to justify the impugned 

measures under s. 1 if the plaintiffs first establish that the impugned provisions 

deprive them of the right to life, liberty or security of the person in a manner that is 

not in accordance with the principles of fundamental justice. 

[1544] I agree that the plaintiffs’ attempt to reverse the onus onto the defendant (and 

Canada) to justify the impugned measures and this is reflected throughout their 
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closing submissions. For example, in the plaintiffs’ Reply Submissions to the Patient 

and Coalition Intervenors they state as follows: 

72. The reality is, of course, that there are significant harms and risks 
caused by waiting for treatment, and permitting a private option will allow 
more people to alleviate those risks and harms, without in any way impairing 
access to or the quality of the public system for others. 

73. Therefore, the only remaining question is whether, in a free and 
democratic society, the Government can impose these significant, 
irreparable, and sometimes fatal harms on some people in the pursuit of 
vague notions of “fairness” or “equity”. 

74. That is the question at the heart of this case: can the Government 
decide to impose suffering and the risk of permanent harm or even premature 
death on its population, based entirely on the principle that all (who are not 
given a statutory preference or are not sufficiently wealthy to obtain treatment 
outside BC) must suffer these harms equally? 

[Emphasis added.] 

[1545] The problem with this articulation of the legal issues is that the plaintiffs go 

straight from the deprivation stage (at para. 72) to the s. 1 stage (at paras. 73-74). 

However, in between these two stages the plaintiffs must first establish on a balance 

of probabilities that the effects of the impugned provisions are not in accordance with 

the principles of fundamental justice, i.e. that they are either in whole or in part not 

connected to the legislative purpose or are grossly disproportionate. 

[1546] In oral submissions, counsel for the plaintiffs acknowledged that they were 

not overly concerned with who bears the onus of proof, but explained that this is 

because it does not matter in this case: 

[Counsel for Plaintiffs]: ... So it’s not that we don’t understand that, that 
burden of proof on demonstrating a violation of the three rights and 
demonstrating it’s not in accordance with fundamental justice lies on the 
plaintiffs. It’s that -- and this is actually a very common in my view 
misconception, that in practice that the onus of proof matters at all in the 
decision ... the onus of proof only ever arises in a decision ... in two 
circumstances -- the first is where the party that bears the onus of proof 
tenders either through its own evidence or an opposing party tenders no 
evidence to support the material fact, no evidence. Then they lose because 
they can’t possibly discharge the burden with no evidence. Certainly the 
defendant hasn’t argued that there’s any material fact in this case for which 
there is no evidence before the court. So it can’t be that one. 



Cambie Surgeries Corporation v. British Columbia (Attorney General) Page 422 

... There’s only one other circumstance in which it matters, and that’s where 
the court having considered all of the evidence relating to a material fact finds 
that the evidence is in perfect balance. It’s on a knife edge. It’s a tie ... If it’s 
an absolute tie, then the party that bears the onus of proof loses. 

And again, in my submission there is virtually no prospect that Your Lordship 
reviewing all the evidence on the material facts ... is going to find that the 
evidence is so evenly balanced that you cannot decide whether it’s more 
likely or not that they’re violated or it’s more likely than not that they’re in 
accordance with the principles of fundamental justice. 

[1547] Basically, the submission of counsel for the plaintiffs is that as long as there is 

sufficient evidence for the court to make a determination on all material facts, 

regardless of who tendered that evidence, then the onus of proof is not an issue. 

[1548] The plaintiffs rely on two cases which they say support this proposition. The 

first is Cop v. Saskatchewan Government Insurance, 2019 SKCA 75, in which the 

Court of Appeal commented as follows: 

[53] I would conclude on this issue by observing that the existence of a 
persuasive (legal) burden of proof is seldom determinative in civil 
proceedings, where a court or tribunal is required to make determinations on 
the basis of a balance of probabilities. The burden simply means that “a party 
has an obligation to prove or disprove a fact or issue to the criminal or civil 
standard”: Sidney N. Lederman, Alan W. Bryant, Michelle K. Fuerst, & John 
Sopinka, The Law of Evidence in Canada, 5th ed (Toronto: LexisNexis, 2018) 
at 94. In civil proceedings, if there is evidence that allows the trier of fact to 
reach a determination, the burden does not come into play at all. This point 
was made by Spence J. in Arnold v Teno, [1978] 2 SCR 287 at 298, adopting 
as authority the judgment of Viscount Dunedin in Robins v National Trust Co., 
[1927] 2 DLR 97 (PC) at 100-101 [Robins]. I will expand slightly on the quote 
from Robins adopted by Spence J: 

Onus is always on a person who asserts a proposition or fact which is 
not self-evident. To assert that a man who is alive was born requires 
no proof. The onus is not on the person making the assertion because 
it is self-evident that he had been born. But to assert that he was born 
on a certain date if the date is material, requires proof; the onus is on 
the person making the assertion. Now, in conducting any inquiry, the 
determining tribunal, be it Judge or jury, will often find that the onus is 
sometimes on the side of one contending party, sometimes on the 
side of the other, or, as it is often expressed, that in certain 
circumstances the onus shifts. But onus as a determining factor of the 
whole case can only arise if the tribunal finds the evidence pro and 
con so evenly balanced that it can come to no sure conclusion. Then 
the onus will determine the matter. But if the tribunal, after hearing 
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and weighing the evidence, comes to a determinate conclusion, the 
onus has nothing to do with it, and need not be further considered. 

[Emphasis added.] 

[1549] The plaintiffs also refer to the comments of the Court of Queen’s Bench of 

Alberta in Envirodrive Inc. v. 836442 Alberta Ltd., 2005 ABQB 446: 

[108] Cases seldom are and seldom should be decided on the burden of 
proof. The burden of proof has a procedural or tactical component, because it 
often determines which party should proceed first on a particular issue. 
However, the ultimate question is usually decided on the evidence, not on the 
burden of proof. The burden of proof usually only comes into play in two 
situations: 

(a) in situations where the evidence is exactly equally balanced: 
Robins v. National Trust Co., [1927] A.C. 515, [1927] 1 W.W.R. 692. 
In these very rare cases the party that bears the burden of proof will 
not succeed; 

(b) where the party with the burden of proof calls insufficient 
evidence on the subject to show even a reasonable probability, even 
though the other side calls no evidence. In these situations that 
proponent will not meet the burden of proof, and will fail: Jaroszuk v. 
Quewezance (1992), 66 B.C.L.R. (2d) 171 (C.A.). This arises in the 
case of a non-suit application. 

In most cases each party calls at least some evidence on the issue, and 
generally the decision is made based on which party has proven its position 
on a balance of probabilities, regardless of who technically has the burden. 
Tactically it is dangerous to go into a trial without calling evidence and relying 
on the burden of proof, because if the other side calls even a minute amount 
of evidence, that evidence might well carry the day if it is uncontradicted and 
within the realm of possibility. 

[1550] There are a number of problems with the plaintiffs’ submissions on this point. 

First, the two cases the plaintiffs rely on were not Charter claims. Even more 

specifically, they were not s. 7 claims. The Supreme Court of Canada has 

consistently reiterated that in the context of s. 7 the burden of proof lies on the 

claimant and that this is not merely a procedural formality as the plaintiffs suggest. In 

Bedford the Supreme Court of Canada noted as follows: 

[78] Finally, from a practical perspective, a sufficient causal connection 
represents a fair and workable threshold for engaging s. 7 of the Charter. 
This is the port of entry for s. 7 claims. The claimant bears the burden of 
establishing this connection. Even if established, it does not end the inquiry, 
since the claimant must go on to show that the deprivation of her security of 
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the person is not in accordance with the principles of fundamental justice. 
Although mere speculation will not suffice to establish causation, to set the 
bar too high risks barring meritorious claims. What is required is a sufficient 
connection, having regard to the context of the case. 

... 

[126] As a consequence of the different questions they address, s. 7 and 
s. 1 work in different ways. Under s. 1, the government bears the burden of 
showing that a law that breaches an individual’s rights can be justified having 
regard to the government’s goal. Because the question is whether the 
broader public interest justifies the infringement of individual rights, the law’s 
goal must be pressing and substantial. The “rational connection” branch of 
the s. 1 analysis asks whether the law was a rational means for the 
legislature to pursue its objective. “Minimal impairment” asks whether the 
legislature could have designed a law that infringes rights to a lesser extent; it 
considers the legislature’s reasonable alternatives. At the final stage of the 
s. 1 analysis, the court is required to weigh the negative impact of the law on 
people’s rights against the beneficial impact of the law in terms of achieving 
its goal for the greater public good. The impacts are judged both qualitatively 
and quantitatively. Unlike individual claimants, the Crown is well placed to call 
the social science and expert evidence required to justify the law’s impact in 
terms of society as a whole. 

[127] By contrast, under s. 7, the claimant bears the burden of establishing 
that the law deprives her of life, liberty or security of the person, in a manner 
that is not connected to the law’s object or in a manner that is grossly 
disproportionate to the law’s object. The inquiry into the purpose of the law 
focuses on the nature of the object, not on its efficacy. The inquiry into the 
impact on life, liberty or security of the person is not quantitative -- for 
example, how many people are negatively impacted -- but qualitative. An 
arbitrary, overbroad, or grossly disproportionate impact on one person 
suffices to establish a breach of s. 7. To require s. 7 claimants to establish 
the efficacy of the law versus its deleterious consequences on members of 
society as a whole, would impose the government’s s. 1 burden on claimants 
under s. 7. That cannot be right. 

[Emphasis added] (See also Carter at para. 80) 

[1551] As this excerpt from Bedford illustrates the burden of proof in the s. 7 context 

is inherently tied to the analytical structure of the legal test. Indeed, this is generally 

true about all Charter claims as noted by the Supreme Court of Canada in Sauvé v. 

Canada (Chief Electoral Officer), 2002 SCC 68: 

[10] The Charter distinguishes between two separate issues: whether a 
right has been infringed, and whether the limitation is justified. The 
complainant bears the burden of showing the infringement of a right (the first 
step), at which point the burden shifts to the government to justify the limit as 
a reasonable limit under s. 1 (the second step). These are distinct processes 
with different burdens. 



Cambie Surgeries Corporation v. British Columbia (Attorney General) Page 425 

[1552] It seems to me that the plaintiffs’ approach misconstrues the legal test under 

s. 7. It is for the plaintiffs to establish on a balance of probabilities that the impugned 

provisions interfere with their right to life, liberty or security of the person. Once they 

establish that, they must then show, on a balance of probabilities, that the 

interference is not in accordance with the principles against arbitrariness, 

overbreadth and gross disproportionality. Specifically, in this case the plaintiffs must 

establish that the impugned provisions interfere with their right to life, liberty or 

security of the person in a manner that is not connected in whole or in part with the 

legislative purpose or that the interference is grossly disproportionate to the 

legislative purpose (see also Chaoulli at para. 30; Charkaoui v. Canada (Citizenship 

and Immigration), 2007 SCC 9 at para. 12). It is only if the plaintiffs succeed in 

establishing these two elements that the burden then shifts to the government to 

justify the infringing provisions under s.1 of the Charter. 

[1553] In R. v. Malmo-Levine; R. v. Caine, 2003 SCC 74, the Supreme Court of 

Canada explained the analytical importance of maintaining a proper distinction 

between ss. 7 and 1, including with respect to who bears the burden of proof: 

[96] We do not think that these authorities should be taken as suggesting 
that courts engage in a free-standing inquiry under s. 7 into whether a 
particular legislative measure “strikes the right balance” between individual 
and societal interests in general, or that achieving the right balance is itself an 
overarching principle of fundamental justice. Such a general undertaking to 
balance individual and societal interests, independent of any identified 
principle of fundamental justice, would entirely collapse the s. 1 inquiry into 
s. 7. The procedural implications of such a collapse are significant. Counsel 
for the appellant Caine, for example, urges that the appellants having 
identified a threat to the liberty or security of the person, the evidentiary onus 
should switch at once to the Crown within s. 7 “to provide evidence of the 
significant harm that it relies upon to justify the use of criminal sanctions” 
(Caine’s factum, at para. 24). 

[97] We do not agree. In R. v. Mills, [1999] 3 S.C.R. 668, a majority of this 
Court pointed out that, despite certain similarities between the balancing of 
interests in ss. 7 and 1, there are important differences. Firstly, the issue 
under s. 7 is the delineation of the boundaries of the rights and principles in 
question whereas under s. 1 the question is whether an infringement may be 
justified (para. 66). Secondly, it was affirmed that under s. 7 it is the claimant 
who bears the onus of proof throughout. It is only if an infringement of s. 7 is 
established that the onus switches to the Crown to justify the infringement 
under s. 1. Thirdly, the range of interests to be taken into account under s. 1 
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is much broader than those relevant to s. 7. The Court said in Mills, at 
para. 67: 

Because of these differences, the nature of the issues and interests to 
be balanced is not the same under the two sections. As Lamer J. (as 
he then was) stated in Re B.C. Motor Vehicle Act, supra, at p. 503: 
“the principles of fundamental justice are to be found in the basic 
tenets of our legal system”. In contrast, s. 1 is concerned with the 
values underlying a free and democratic society, which are broader in 
nature. In R. v. Oakes, [1986] 1 S.C.R. 103, Dickson C.J. stated, at 
p. 136, that these values and principles “embody, to name but a few, 
respect for the inherent dignity of the human person, commitment to 
social justice and equality, accommodation of a wide variety of beliefs, 
respect for cultural and group identity, and faith in social and political 
institutions which enhance the participation of individuals and groups 
in society”. In R. v. Keegstra, [1990] 3 S.C.R. 697, at p. 737, Dickson 
C.J. described such values and principles as “numerous, covering the 
guarantees enumerated in the Charter and more”. 

[98] The balancing of individual and societal interests within s. 7 is only 
relevant when elucidating a particular principle of fundamental justice. As 
Sopinka J. explained in Rodriguez, supra, “in arriving at these principles [of 
fundamental justice], a balancing of the interest of the state and the individual 
is required” (pp. 592-93 (emphasis added)). Once the principle of 
fundamental justice has been elucidated, however, it is not within the ambit of 
s. 7 to bring into account such “societal interests” as health care costs. Those 
considerations will be looked at, if at all, under s. 1. As Lamer C.J. 
commented in R. v. Swain, [1991] 1 S.C.R. 933, at p. 977: 

It is not appropriate for the state to thwart the exercise of the 
accused’s right by attempting to bring societal interests into the 
principles of fundamental justice and to thereby limit an accused’s s. 7 
rights. Societal interests are to be dealt with under s. 1 of the Charter, 
where the Crown has the burden of proving that the impugned law is 
demonstrably justified in a free and democratic society. 

[See also Charkaoui at paras. 21-22] 

[Emphasis in original.] 

[1554] By reversing the onus of proof in this case the plaintiffs misconstrue the legal 

test under s. 7. Effectively, the manner in which they have presented their s. 7 claim 

is that if the court agrees with the plaintiffs and finds that the evidence demonstrates 

that the impugned provisions interfere with their right to life, liberty or security of the 

person then a deprivation of their s. 7 rights has been established and it is for the 

defendant to justify the infringement. In doing so the plaintiffs collapse the ss. 7 

and 1 analyses. 
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[1555] As a final matter, as will be seen below in the section on arbitrariness, the 

plaintiffs actually rely on the burden of proof when they submit that an adverse 

inference should be applied against the defendant because the defendant did not 

call any evidence of actual harm arising from the past 20 years of unlawful private 

healthcare in British Columbia. I dismiss this submission below. 

L. DEPRIVATION OF LIFE, LIBERTY OR SECURITY OF THE PERSON 

(a) Introduction 

[1556] As set out in other places in this judgment, s. 7 of the Charter states that 

everyone has the right to life, liberty and security of the person. It also states that a 

person cannot be deprived of these rights except in accordance with the principles of 

fundamental justice. The onus of proof is on the plaintiffs for each of these stages. 

[1557] In this section I am considering whether the plaintiffs have proven that there 

has been a deprivation of their rights to life, liberty or security of the person. 

I consider the principles of fundamental justice in a later section. 

[1558] I will be considering the following matters: 

a) The positions of the parties; 

b) The legal issues under the first stage of s. 7 of the Charter; 

c) Understanding wait times and the harms of wait times; 

d) The interests protected under s. 7 of the Charter; 

e) The situations of the individual plaintiffs and other patients; and 

f) Whether there is a sufficient causal connection between the impugned 

provisions and the alleged harms of wait times. 

(b) Positions of the parties 

[1559] The plaintiffs submit that, based on the defendant’s surgical wait time data 

recorded in the SPR, it cannot be seriously disputed that thousands of patients are 
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waiting beyond what is considered a reasonable or acceptable time period for 

necessary medical treatment. They also say that physical and psychological harm 

can be assumed whenever a patient waits beyond the wait time benchmark 

associated with the priority code for their surgical procedure. Further, the plaintiffs 

submit that the evidence of the individual patient plaintiffs and witnesses, as well as 

the expert evidence, clearly establishes that lengthy waits for treatment leads to 

physical and psychological harm. 

[1560] The plaintiffs refer to three different types of harms associated with long wait 

times which they submit engage the right to life, liberty or security of the person. The 

first is that waiting for care prolongs the pain and suffering experienced by patients 

suffering from illness or injury. This includes physical pain, reduced mobility or 

functionality as well as anxiety and distress associated with the underlying medical 

condition. The second type of harm is permanent and potentially irreparable harm 

such as reduced surgical outcomes and even death while waiting for surgery. The 

third harm the plaintiffs refer to is psychological harm such as anxiety and stress 

caused by the wait itself and the uncertainty associated with lengthy waits. 

[1561] Finally, the plaintiffs submit that the impugned provisions exacerbate these 

harms by denying patients the ability to seek timely care outside the public system 

and thereby take measures to secure their physical and psychological integrity. 

According to the plaintiffs the impugned provisions effectively eliminate the 

availability of private care which would otherwise provide for a “safety valve”. Absent 

the impugned provisions of the MPA, patients could turn to and pay for private care 

in order to avoid excessive wait times for care in the public system. 

[1562] The plaintiffs submit that deprivation at the first stage of s. 7 is established as 

long as they can prove that the effect of the impugned provisions is to place at least 

one patient, even an unidentified patient, at greater risk of harm by subjecting him or 

her to a longer wait time. The plaintiffs then say that beyond the evidence of 

individual patients in this case, the court can infer from the surgical wait time data in 
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the SPR that thousands of patients are harmed due to lengthy wait times for care in 

the public system. 

[1563] The defendant and Canada submit that the plaintiffs have failed to satisfy the 

first stage of the s. 7 test. Specifically, they claim that in order for the plaintiffs to 

succeed they must prove that at least one of the individual patient plaintiffs has in 

fact suffered permanent and irreparable physical harm or serious psychological 

harm from waiting for surgical services in the public system. The defendant and 

Canada say that the plaintiffs’ evidence does not support such a conclusion. In 

particular, they point to the absence of expert evidence about the causal effects of 

waiting on the individual plaintiffs. 

[1564] Further, the defendant and Canada submit that the prolonging of symptoms 

caused by the underlying illness, and which are not caused by waiting for treatment, 

cannot constitute a deprivation of the right to life, liberty or security of the person 

caused by the impugned provisions. According to the defendant and Canada, for the 

plaintiffs to succeed they must prove that waiting for surgical care causes permanent 

and irreparable harm that is distinct from the symptoms caused by the underlying 

medical condition, such as reduced surgical outcomes. 

[1565] On the second part of the first stage of the s. 7 test, whether there is a causal 

connection between the impugned provisions and excessive wait times or the 

alleged harms associated with those waits, the defendant and Canada submit that 

the plaintiffs have not established this connection with the appropriate evidence. 

They also say that for some patients, waits are caused by poor case management 

and the referral practices of their treating physicians. Moreover, the defendant 

submits that in the absence of expert evidence relating to the specific circumstances 

of the individual patient plaintiffs, they cannot prove that the alleged harms were 

caused by the wait time for surgery. 

[1566] Overall, the defendant, Canada and the Patient Intervenors say that for the 

plaintiffs to succeed they must prove on a balance of probabilities that at least one of 

the individual patient plaintiffs has suffered actual harm due to waiting beyond a 
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reasonable time for care in the public system and that the wait and ensuing harm 

were caused by the impugned provisions. 

[1567] BCAS supports the plaintiffs’ submissions regarding the state of wait times in 

the public system and it made further submissions that excessive wait times are a 

problem for both scheduled and non-scheduled (emergent or urgent) surgeries. 

Beyond that BCAS did not take a position on whether the impugned provisions 

constitute a breach of the Charter and ought to be struck down. 

[1568] The Patient Intervenors adopt the submissions of the defendant and Canada. 

They add that the plaintiffs’ s. 7 claim must fail because they have not proven that 

the impugned provisions cause excessive wait times in the public system. 

[1569] The Coalition Intervenors take no position on the question of whether or not 

patients in fact suffer bodily or psychological harm as a result of excessive wait 

times. However, they submit that the plaintiffs’ s. 7 claim cannot succeed for two 

main reasons. First, in contrast with the situations in Carter v. Canada (Attorney 

General), 2015 SCC 5, and Canada (Attorney General) v. Bedford, 2013 SCC 72, 

the plaintiffs have not identified when waiting for treatment triggers s. 7 interests. In 

other words, according to the Coalition Intervenors, in order to succeed in their s. 7 

claim, the plaintiffs must identify the wait time threshold beyond which there is a 

deprivation of life, liberty or security of the person. The plaintiffs have not defined 

that threshold and their claim is really for a positive entitlement to private healthcare 

on demand. 

[1570] Second, the Coalition Intervenors also submit that the plaintiffs have failed to 

establish a sufficient causal connection between the impugned provisions and the 

alleged harms. They emphasize that the impugned provisions do not prohibit 

physicians from providing private pay surgeries at private clinics and that physicians 

are free to not enroll in MSP. According to the Coalition Intervenors, ultimately 

physicians make individual business decisions to work in the public system with all 

its benefits as well as its restrictions. 
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(c) Legal issues under section 7 of the Charter 

[1571] At the first stage of the s. 7 analysis the plaintiffs must establish on a balance 

of probabilities that the impugned provisions negatively impact or limit their right to 

life, liberty or security of the person (Bedford at para. 58). The following is a general 

discussion of what previous judgments have said about these rights. 

[1572] The second stage of s. 7, whether any deprivation of rights under s. 7 is 

contrary to the principles of fundamental justice, is discussed in a subsequent 

section. 

(i) The legal context: the scope of section 7 rights 

[1573] On the facts in this case there are two distinct questions under the first stage 

of s. 7 of the Charter: have the plaintiffs established harms, or an increased risk of 

harms, that engage the rights to life, liberty or security of the person under s. 7; and 

is there a sufficient causal connection between the impugned provisions and those 

harms. (Bedford at paras. 73-76). 

[1574] As a matter under the first question, if the plaintiffs are unable to demonstrate 

that patients suffer harms that engage the right to life, liberty or security of the 

person then that is the end of the matter. At that point the analysis does not proceed 

to consideration of whether any deprivation of s. 7 rights was in accordance with the 

principles of fundamental justice (Blencoe v. British Columbia (Human Rights 

Commission), 2000 SCC 44 at para. 47). In addition, while the three elements of 

s. 7, life, liberty and security of the person, have at times been considered as a 

single right by the courts they are analytically distinct (Blencoe at para. 48). 

[1575] As well, the right to life, liberty or security of the person will not be engaged 

where the alleged harmful effects of the state action or law are minimal or cause 

mere inconvenience. For example, legislation that prohibits citizens from driving 

while their drivers’ licenses are suspended or from driving on the wrong side of the 

road do not interfere with the rights to life, liberty or the security of the person. This is 

because absolute liability offences of this kind cannot per se violate s. 7 and it would 
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trivialize the Charter to bring them under s. 7 (Re B.C. Motor Vehicle Act, [1985] 

2 S.C.R. 486 at para. 106; see also Chaoulli v. Quebec (Attorney General), 2005 

SCC 35 at para. 204; New Brunswick (Minister of Health and Community Services) 

v. G. (J.), [1999] 3 S.C.R. 46 at para. 60; Blencoe at para. 57). 

[1576] In this section I have attempted to take from the leading cases what is 

necessary in order to decide the deprivation issues in the subject claim without 

repeating the general discussion above about these cases. 

[1577] The right to life in s. 7 is engaged when a law or state action imposes death 

or increases the threat of death, directly or indirectly (Carter): 

62. This Court has most recently invoked the right to life in Chaoulli v. 
Quebec (Attorney General), 2005 SCC 35, [2005] 1 S.C.R. 791, where 
evidence showed that the lack of timely health care could result in death 
(paras. 38 and 50, per Deschamps J.; para. 123, per McLachlin C.J. and 
Major J.; and paras. 191 and 200, per Binnie and LeBel JJ.), and in PHS, 
where the clients of Insite were deprived of potentially lifesaving medical care 
(para. 91). In each case, the right was only engaged by the threat of death. In 
short, the case law suggests that the right to life is engaged where the law or 
state action imposes death or an increased risk of death on a person, either 
directly or indirectly. Conversely, concerns about autonomy and quality of life 
have traditionally been treated as liberty and security rights. We see no 
reason to alter that approach in this case. 

[Emphasis added.] 

[1578] The right to liberty relates to an individual’s autonomy to make fundamental 

decisions relating to his or her own bodily integrity. It has been discussed, along with 

the security of the person, as follows (Carter): 

64. Underlying both of these rights is a concern for the protection of 
individual autonomy and dignity. Liberty protects “the right to make 
fundamental personal choices free from state interference”: Blencoe v. British 
Columbia (Human Rights Commission), 2000 SCC 44, [2000] 2 S.C.R. 307, 
at para. 54. Security of the person encompasses “a notion of personal 
autonomy involving … control over one’s bodily integrity free from state 
interference” (Rodriguez, at pp. 587-88, per Sopinka J., referring to R. v. 
Morgentaler , [1988] 1 S.C.R. 30) and it is engaged by state interference with 
an individual’s physical or psychological integrity, including any state action 
that causes physical or serious psychological suffering (New Brunswick 
(Minister of Health and Community Services) v. G. (J.), [1999] 3 S.C.R. 46, at 
para. 58; Blencoe, at paras. 55-57; Chaoulli, at para. 43, per Deschamps J.; 
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para. 119, per McLachlin C.J. and Major J.; and paras. 191 and 200, per 
Binnie and LeBel JJ.). While liberty and security of the person are distinct 
interests, for the purpose of this appeal they may be considered together. 

[Emphasis added.] 

[1579] Liberty, can be engaged even in “circumstances where we instinctively recoil 

from the choice made” such as the refusal to accept medical treatment (A.C. v. 

Manitoba (Director of Child and Family Services), 2009 SCC 30 at para. 219). 

[1580] Security of the person under s. 7 of the Charter is engaged when the quality 

of life is impacted, due to infliction of bodily or serious psychological harm. In R v. 

Morgentaler, [1988] 1 S.C.R. 30, the majority of the Supreme Court of Canada 

struck down the statutory provisions that caused unnecessary delay because they 

interfered with the security of the person of women seeking abortions. The problem 

was that delays for the procedure resulted in a higher probability of medical 

complications and a greater risk of permanent harm, including psychological harm. 

[1581] In Chaoulli, as discussed above, the Supreme Court of Canada was 

unanimous in finding that the provisions deprived some individuals of their right to 

security of the person (the court was evenly divided on the application of the 

principles of fundamental justice and one applied the Québec Charter). This was 

despite a finding that the only patient claimant, Mr. Zeliotis, had not demonstrated 

that systemic waiting lists were the cause of the delays for treatment he experienced 

in the public system (at para. 186). There were also significant problems with the 

evidence of Dr. Chaoulli (at para. 187). 

[1582] Nonetheless, as the minority put it, the evidence substantiated that at least “in 

some circumstances some Quebeckers may have their life or ‘security of the person’ 

put at risk by the prohibition against private health insurance” (at para. 191, 

emphasis in original). A significant part of their reasoning appears to have been that: 

“[t]he real control over the scope and operation of s. 7 is to be found in the 

requirement that the applicant identify a violation of a principle of fundamental 

justice” (at para 199, emphasis in original). For their part, the majority stated that 

prohibiting private health insurance for “ordinary Canadians” from accessing private 
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healthcare, where the public healthcare system was failing to deliver care in a 

reasonable manner, engaged the right to security of the person under s. 7 of the 

Charter (at para. 124; see also paras. 109-125, 186, 191-207). 

[1583] In Canada (Attorney General) v. PHS Community Services Society, 2011 

SCC 44 (“Insite”), the Supreme Court of Canada determined that the Minister’s 

decision not to exempt staff working in a safe injection site (“Insite”) from s. 4(1) of 

the Controlled Drugs and Substances Act, S.C. 1996, c. 19 (“CDSA”) (which 

prohibited the possession of proscribed drugs) constituted a deprivation of the s. 7 

rights of the clients of Insite. This was because Insite clients would be denied access 

to “potentially lifesaving medical care, thus engaging their rights to life and security 

of the person” (at para. 91). This was based on the findings of fact by the trial judge 

that Insite saved lives and prevented serious injuries by providing drug users a safe 

injection site (at para. 93). 

[1584] The respondent in Insite, Canada, argued that the negative health risks 

experienced by drug users were not caused by the CDSA provisions or the 

Minister’s decision, but by drug users’ underlying condition or choice to use drugs. 

The Supreme Court of Canada rejected this argument finding that Canada also 

recognized that drug addiction is an illness and it was not a genuine choice (at 

para. 101). This has some similarity to the position of the defendant and Canada in 

the subject claim that the alleged harms in this case are caused by the underlying 

medical condition and not waiting for care due to the operation of the challenged 

law. As will be seen, in my view, at some point waiting for care for an underlying 

condition does amount to harm under s. 7 of the Charter. 

[1585] More importantly, the Supreme Court of Canada in Insite determined that 

“[w]here a law creates a risk to health by preventing access to health care, a 

deprivation of the right to security of the person is made out” (at para. 95, emphasis 

added). Thus, where the law has a direct or indirect effect of creating or increasing a 

risk to health, deprivation of security of the person may be established even though 

the law did not cause the illness itself or its symptoms. 
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[1586] A similar approach was taken in Bedford. There the Supreme Court of 

Canada noted that it is not illegal to work as a sex worker. It concluded that the 

impugned provisions at issue deprived sex workers of their security of the person 

because they were denied access to safety measures and the provisions imposed 

dangerous conditions on prostitution. They “prevent people who engage in a risky -- 

but legal -- activity from taking steps to protect themselves from the risks” (at 

para. 60). Similar to Insite, the Supreme Court of Canada in Bedford rejected 

Canada’s arguments that the risks and harms of prostitution were not caused by the 

impugned provisions but by the individual choice of persons engaged in prostitution. 

[1587] Another aspect of the plaintiffs’ claim here is that they say wait times cause 

psychological harms and, as in Morgentaler, the jurisprudence demonstrates that 

psychological harm can constitute a deprivation of security of the person under s. 7 

of the Charter. However, security of the person under s. 7 will only be engaged 

where the psychological injury caused by the state action is serious and profound 

(Blencoe): 

57. Not all state interference with an individual’s psychological integrity 
will engage s. 7. Where the psychological integrity of a person is at issue, 
security of the person is restricted to “serious state-imposed psychological 
stress” (Dickson C.J. in Morgentaler, supra, at p. 56). I think Lamer C.J. was 
correct in his assertion that Dickson C.J. was seeking to convey something 
qualitative about the type of state interference that would rise to the level of 
infringing s. 7 (G. (J.), at para. 59). The words “serious state-imposed 
psychological stress” delineate two requirements that must be met in order 
for security of the person to be triggered. First, the psychological harm must 
be state imposed, meaning that the harm must result from the actions of the 
state. Second, the psychological prejudice must be serious. Not all forms of 
psychological prejudice caused by government will lead to automatic s. 7 
violations. 

[Emphasis in original.] 

[1588] Proof of psychological harm under s. 7 does not need to rise to the level of 

psychiatric illness or nervous shock. On the other hand, the right to security of the 

person does not protect individuals from ordinary stresses and anxieties caused by 

state action per G. (J.): 
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59. It is clear that the right to security of the person does not protect the 
individual from the ordinary stresses and anxieties that a person of 
reasonable sensibility would suffer as a result of government action. If the 
right were interpreted with such broad sweep, countless government 
initiatives could be challenged on the ground that they infringe the right to 
security of the person, massively expanding the scope of judicial review, and, 
in the process, trivializing what it means for a right to be constitutionally 
protected. ... 

60. For a restriction of security of the person to be made out, then, the 
impugned state action must have a serious and profound effect on a person’s 
psychological integrity. The effects of the state interference must be 
assessed objectively, with a view to their impact on the psychological integrity 
of a person of reasonable sensibility. This need not rise to the level of 
nervous shock or psychiatric illness, but must be greater than ordinary stress 
or anxiety. 

[Emphasis added.] 

[1589] I next turn to the requirement for a causal link between the alleged harm and 

the impugned provisions of the MPA. 

(ii) Causal link for proving deprivation under section 7 

[1590] With the above discussion in mind about the scope of the rights guaranteed 

under s. 7 of the Charter, I turn to another important aspect of the analysis. 

[1591] The Supreme Court of Canada in Bedford took the opportunity to clarify the 

threshold for establishing a sufficient causal link between the impugned provisions 

and the harms which engage s. 7 rights. In that case, the defendant Canada took the 

position that a rigorous causal link is applicable and the plaintiffs submitted that a 

more liberal approach to the evidence is warranted. As will be seen in the review of 

the evidence of some of the individual plaintiffs, this is an issue of some importance 

in the subject claim. 

[1592] The court in Bedford considered three different approaches to causation: 

“sufficient causal connection” (as applied by the trial judge); a general “impact” 

approach (as applied by the Court of Appeal); and an “active and foreseeable” and 

“direct” causal connection (as urged by Canada). The court adopted the trial judge’s 

sufficient causal connection approach and emphasized that the bar should not be 

set too high at this stage of the s. 7 analysis: 
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[76] A sufficient causal connection standard does not require that the 
impugned government action or law be the only or the dominant cause of the 
prejudice suffered by the claimant, and is satisfied by a reasonable inference, 
drawn on a balance of probabilities (Canada (Prime Minister) v. Khadr, 2010 
SCC 3, [2010] 1 S.C.R. 44, at para. 21). A sufficient causal connection is 
sensitive to the context of the particular case and insists on a real, as 
opposed to a speculative, link. ... 

... 

[78] ... from a practical perspective, a sufficient causal connection represents 
a fair and workable threshold for engaging s. 7 of the Charter. This is the port 
of entry for s. 7 claims. The claimant bears the burden of establishing this 
connection. Even if established, it does not end the inquiry, since the claimant 
must go on to show that the deprivation of her security of the person is not in 
accordance with the principles of fundamental justice. Although mere 
speculation will not suffice to establish causation, to set the bar too high risks 
barring meritorious claims. What is required is a sufficient connection, having 
regard to the context of the case. 

[1593] Himel J., the trial judge in Bedford, found that deprivation was established 

because the evidence showed that the impugned provisions “sufficiently contribute 

to a deprivation of their security of the person”. The concern was that “there are 

ways of conducting prostitution that may reduce the risk of violence towards 

prostitutes and that the impugned provisions make many of these ‘safety- 

enhancing’ methods or techniques illegal” (Bedford v. Canada, 2010 ONSC 4264 at 

paras. 359-360 (“Bedford (O.N.S.C.)”). 

[1594] Himel J. also stated that a claimant does not have to prove that he or she has 

in fact suffered physical or serious psychological harm due to the impugned 

provisions. Harm can also be proven by showing on a balance of probabilities that 

the life, liberty or security of the person of individuals that are not before the court 

will be put at risk as a result of the operation of the impugned provisions. In this 

regard, Himel J. noted that “reasonable hypotheticals” may be used in an 

appropriate case to determine whether there is a deprivation of s. 7 rights: 

[363] The applicants also presented an alternative s. 7 argument grounded 
in the use of "reasonable hypotheticals", which are potential fact scenarios 
constructed to demonstrate the unconstitutional impact of an impugned law. 

[364] The use of reasonable hypotheticals arose in challenges to mandatory 
minimum sentences under s. 12 of the Charter with the case of R. v. Smith, 
[1987] 1 S.C.R. 1045, [1987] S.C.J. No. 36 and subsequently, the case of 
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R. v. Goltz, [1991] 3 S.C.R. 485, [1991] S.C.J. No. 90. The court extended 
their use to s. 7 overbreadth analysis in Heywood, supra. In R. v. Canadian 
Pacific Ltd., [1995] 2 S.C.R. 1031, [1995] S.C.J. No. 62, the Supreme Court 
held that reasonable hypotheticals could be used to decide whether a law 
was overbroad or a punishment was cruel and unusual because those issues 
require a proportionality analysis comparing law to facts. Fact scenarios 
beyond the immediate can only assist in that comparison. In Morgentaler, 
supra, the court used a hypothetical set of facts in their s. 7 analysis to 
determine whether therapeutic abortions, in theory permitted by the Criminal 
Code, were actually attainable in practice. The use of reasonable 
hypotheticals has been curtailed in the ensuing years. 

[1595] In its submissions in the subject claim, Canada suggests that “reasonable 

hypotheticals” is a method that is only employed in the context of s. 12 rights 

because of the unique prospective nature of s. 12 (the prohibition of cruel and 

unusual punishment). However, I was not referred to any authorities to support this 

contention and there are a number of s. 7 cases where reasonable hypotheticals 

have been used, as noted by Himel J. 

[1596] Himel J. in the excerpt above from the trial decision in Bedford (O.N.S.C.), 

stated that reasonable hypotheticals have been explicitly employed in s. 7 cases 

such as Heywood and Morgentaler. I note, however, that of the cases Himel J. cited, 

only Morgentaler used reasonable hypotheticals at the first stage of s. 7. It also 

seems to me that Himel J. did not rely on hypotheticals in Bedford (O.N.S.C.) in 

finding s. 7 was engaged. Instead, she found the plaintiffs’ security of the person 

interests were engaged (Bedford (O.N.S.C.) at para. 365). This is consistent with her 

factual findings that one plaintiff was presently involved in sex work, two wanted to 

return to it and all three attested to the limitations the impugned provisions placed on 

taking appropriate safety measures. 

[1597] The plaintiffs rely on a recent case where reasonable hypotheticals were 

used, R. v. Appulonappa, 2015 SCC 59. The court stated that “a court may consider 

‘reasonable hypotheticals’ to determine whether a law is consistent with the Charter” 

(at para. 28). However, in that case they were used at the second stage of the s. 7 

analysis where the court was discussing the issue of overbreadth. 
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[1598] I should add that something akin to hypotheticals appear to have been used 

in Chaoulli at the first stage of s. 7 where the court inferred that the security of the 

person of “some Quebeckers” whose identities were unknown to the court were 

engaged. This conclusion was drawn from generalized evidence regarding wait 

times in the public system in conjunction with evidence of physicians regarding the 

potential consequences of wait times for certain medical conditions. 

[1599] I also note that in Chaoulli c. Québec (Procureure générale), 2000 CanLII 

17910, [2000] J.Q. no. 479 (C.S.) (English translation, Ex. 588) (“Chaoulli 

(Q.C.C.S)”), Piché J. applied a similar standard in her discussion of the prospective 

and remedial nature of s. 7. Based on her review of Supreme Court of Canada 

jurisprudence on this point she concluded that: 

iii) Real or potential, and imminent infringement 

233. However, before concluding that there is an infringement of the right 
to life, liberty and security of the person, it should be noted that in the case at 
bar, the applicants are not currently in a situation where their state of health 
requires care. They argued with reference to the future, when they will need 
care and the public system will not be able to respond to their needs. The 
infringement has not yet occurred; it is instead “anticipated” by the applicants. 

234. In the Court’s opinion, in view of the nature of the rights involved in 
s. 7, especially the rights to life and security of the person, this provision 
should be capable of offering preventive protection when an infringement is 
feared. 

... 

237. However, if s. 7 of the Charter protects against a threat to one of the 
listed rights, there must still be a threat. In other words, the threat must be 
capable of realisation and should not exist at a purely conjectural or 
imaginary level. 

... 

240. It can thus be concluded from the extracts above that the guarantee 
contained in s. 7 of the Charter will apply when a deprivation is actual or 
potential and is imminent. 

[Italics in original, underlining added.] 

[1600] While the Supreme Court of Canada reached a different end result in Chaoulli 

than the trial judge, the majority and the minority reached the same result on this 

issue (Chaoulli at paras. 124, 191). 



Cambie Surgeries Corporation v. British Columbia (Attorney General) Page 440 

[1601] In any event, the defendant and Canada in the subject claim urge me not to 

follow the approach in Chaoulli. It submits that the plaintiffs cannot meet the first 

stage of the s. 7 test unless they prove that at least one of the patient plaintiffs has 

already suffered physical or serious psychological harm associated with excessive 

wait times as a result of the operation of the impugned provisions. The defendant 

relies on the comments of the Supreme Court of Canada in Operation Dismantle v. 

The Queen, [1985] 1 SCR 441: 

29. I do not believe the action impugned in the present case can be 
characterized as contrary to the duties of the executive under the Charter. 
Section 7 of the Charter cannot reasonably be read as imposing a duty on the 
government to refrain from those acts which might lead to consequences that 
deprive or threaten to deprive individuals of their life and security of the 
person. A duty of the federal cabinet cannot arise on the basis of speculation 
and hypothesis about possible effects of government action. Such a duty only 
arises, in my view, where it can be said that a deprivation of life and security 
of the person could be proven to result from the impugned government act. 

30. The principles governing remedial action by the courts on the basis of 
allegations of future harm are illustrative of the more general principle that 
there is no legal duty to refrain from actions which do not prejudice the legal 
rights of others. A person, whether the government or a private individual, 
cannot be held liable under the law for an action unless that action causes 
the deprivation, or threat of deprivation, of legal rights. And an action cannot 
be said to cause such deprivation where it is not provable that the deprivation 
will occur as a result of the challenged action. I am not suggesting that 
remedial action by the courts will be inappropriate where future harm is 
alleged. The point is that remedial action will not be justified where the link 
between the action and the future harm alleged is not capable of proof. 

[Italics in original, underlining added.] 

[1602] As will be seen, I have found that the right to security of the person under s. 7 

of the Charter for two of the patient plaintiffs has been engaged. This is on the basis 

of their individual circumstances, generalized evidence of wait times and expert 

evidence about the clinical significance to patients of waiting beyond the time that 

corresponds with their priority codes/benchmarks. Those findings address the 

defendant’s submission that the court must find at least one of the plaintiffs suffered 

harm from the effects of the impugned provisions of the MPA. 

[1603] I add that it seems to me that the defendant’s submission on this point is not 

consistent with the authorities. As I read them (in particular, Morgentaler, Insite, 
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Heywood and Bedford) a deprivation of the s. 7 interests of persons not before the 

court may be inferred from generalized evidence. 

[1604] The cases include a number of examples of this. In Morgentaler the Supreme 

Court of Canada referenced “thousands of Canadian women who have made the 

difficult decision that they do not wish to continue with a pregnancy” (at p. 56). There 

is also a comment that the challenged provision of the Criminal Code “threaten[s] 

women” and “interferes with a woman’s bodily integrity” (at p. 56) And the court 

concluded that the appellants had standing to challenge an unconstitutional law “if 

they are liable to conviction for an offence under that law even though the 

unconstitutional effects are not directed at the appellants per se ...” (at pp. 56, 

57 and 63). The dissent in Morgentaler (McIntyre, La Forest JJ.) pointed out that 

physicians were not directly involved with the challenged provision. Therefore, 

“[t]here [was] no female person involved in the case who [had] been denied a 

therapeutic abortion”. This made the claim a “hypothetical” one in the sense that 

there was no claimant before the court who had established that she had suffered 

physical or serious psychological harms (at pp. 133, 150). 

[1605] In Insite the Supreme Court of Canada asked whether the challenged 

legislation “engages or limits the s. 7 rights of Insite staff and/or clients” (at 

paras. 86, 94). In Bedford the court referenced harm to “prostitutes”, “street 

prostitutes” and “people engaged in a risky -- but legal - activity”, not merely the 

activities of the applicants (at paras. 60, 65-67, 71-73). And in Carter the court 

referenced the rights of one of the applicants “and of persons in her position” (at 

para. 56) as well as “others suffering from grievous and irremediable medical 

conditions” (at para. 70). 

[1606] Finally, in Chaoulli the claimant, Mr. Zeliotis, could not prove that he suffered 

any harm as a result of waiting (and there were serious problems with the reliability 

of the evidence of the other plaintiff). Nonetheless, it was accepted that the plaintiffs 

in that case had “a sufficient interest” in the constitutional issues in the case (at 

paras. 186-188). Similarly, the minority judges stated that “[s]ome individuals that 
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meet this test [for psychological harm] are to be found entangled in the Quebec 

health system. The fact that such individuals do not include the appellants personally 

is not fatal to their challenge” (at para. 204). I accept that those statements are of 

limited application because, unlike the plaintiffs in the subject claim, the plaintiff in 

Chaoulli had public interest standing. 

[1607] Overall, as can be seen from cases such as Bedford and Insite the approach 

in s. 7 cases seems to be to consider the impact of harms beyond the actual 

claimants. I am proceeding on the basis that the plaintiffs can rely on evidence of the 

experiences of others in the public healthcare system as part of their claim. 

Ultimately, where a party with sufficient interest challenges the constitutionality of a 

law, the question is whether the evidence as a whole demonstrates that the 

impugned provisions deprive at least one patient of their right to life, liberty or 

security of the person. 

[1608] Returning to the defendant’s reliance on Operation Dismantle I find that it is 

misplaced. In fact, in the paragraphs cited by the defendant the Supreme Court of 

Canada expressly stated that s. 7 is indeed remedial and prospective, stating that in 

appropriate circumstances it will be appropriate to consider potential future harms 

under s. 7. Further, the court also specifically noted that s. 7 applies to the “threat of 

deprivation” (Operation Dismantle at para. 30). 

[1609] What the Supreme Court of Canada cautioned against in Operation 

Dismantle, and what Piché J. addressed in Chaoulli in the excerpted sections above, 

is that an allegation of a threat of deprivation of life, liberty or security of the person 

must not be merely speculative. The evidence must be able to establish that the link 

between the state action and the future harm is capable of proof. 

[1610] The harm alleged by the plaintiffs here is not speculative. As will be seen, 

there is strong statistical generalized evidence that large numbers of patients are not 

provided with medically necessary services in the time periods mandated by their 

diagnoses. Further, there is expert evidence that shows that for some types of 

medical conditions waiting beyond these benchmarks is associated with increased 
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risk of physical harm, including reduced surgical outcomes. At a very general level 

the plaintiffs must be correct that some patients have experienced (and others will in 

the future experience) harms due to waiting for medically necessary services. 

[1611] Indeed the defendant concedes that the public system cannot meet the 

medical needs of all patients in all circumstances in a timely manner. The defendant 

also acknowledges that some patients may experience physical and psychological 

harms as a result. The defendant submits that perfection cannot be expected in such 

a complex context such as the provision of healthcare and physicians have a 

significant role to play when decisions are made about how long a patient can or 

should wait for treatment. I accept both points, especially that perfection is not the 

standard. And physicians do play an important role in determining wait times through 

the triaging process. But it seems to me self-evident that the defendant also plays a 

significant role in terms of the state of wait times for medical care in the public 

system. 

[1612] The situation here is unlike Operation Dismantle where what was unknown 

and highly speculative was whether or not the alleged harm would in fact ever occur. 

The harm or risks alleged by the claimants were based on a series of assumptions 

and conjecture regarding how certain foreign countries might react if Canada 

allowed testing of a cruise missile by the United States. The allegation of harm that 

would be caused by the government’s decision was not provable. 

[1613] Ultimately, while in Chaoulli (Q.C.C.S), Piché J. referred to “potential” and 

“imminent” threat to life or security of the person, and Himel J. in Bedford (O.N.S.C.) 

and the Supreme Court of Canada in Bedford used the terms “sufficient causal 

connection” or “sufficient contributory role” and “reasonable inference, drawn on a 

balance of probabilities” of increased risk to life or security of the person, I find that 

all of these approaches essentially ask the same question. That is, whether the 

evidence demonstrates that the impugned provisions lead to or contribute in a 

sufficient way to the creation or exacerbation of (or risk of): death (life), an 
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interference with fundamental personal choices (liberty), or physical and serious 

psychological pain and suffering (security of the person). 

[1614] As a final example of how previous judgments have considered the 

requirement of a causal connection in s. 7 cases, in Carter the Supreme Court of 

Canada reaffirmed the approach taken in Bedford. In Carter the court concluded that 

“the prohibition on physician-assisted dying deprived Ms. Taylor and others suffering 

from grievous and irremediable medical conditions of the right to life, liberty and 

security of the person” (at para. 70, emphasis added). This conclusion was based on 

the findings of fact made by the trial judge that the right to life was engaged because 

the prohibition on physician-assisted suicide had the effect of “forcing some 

individuals to take their own lives prematurely” (at para. 57, emphasis added). 

Further, the court noted that the right to life will be engaged only “where the law or 

state action imposes death or an increased risk of death on a person, either directly 

or indirectly” (at para. 62). 

[1615] In Carter, Ms. Taylor’s liberty interests were engaged because the prohibition 

on assisted dying interfered with “fundamentally important and personal medical 

decision-making” (at para. 64). The court agreed with the trial judge that “[a]n 

individual’s response to a grievous and irremediable medical condition is a matter 

critical to their dignity and autonomy” (at para. 66). 

[1616] The security of the person of the claimant and persons similarly situated was 

also engaged in Carter because the prohibition left them “to suffer physical or 

psychological pain and imposed stress due to the unavailability of physician-assisted 

dying” (at paras. 65 and 66). Thus, making assisted dying unavailable had the effect 

of prolonging pain and suffering which was caused by the underlying grievous and 

irremediable medical condition as well as the added stress and anxiety. 

(iii) Are Morgentaler, Insite, Bedford and Carter distinguishable? 

[1617] Before discussing the evidence on deprivation and harms caused by wait 

times, I note that the defendant and Canada as well as the Patient and Coalition 

Intervenors submit that three of the four primary s. 7 cases the plaintiffs rely on 
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(Morgentaler, Insite, Bedford and Carter, but not Chaoulli) are distinguishable on 

three grounds. They submit that in this case a more stringent legal framework and a 

higher evidentiary threshold is required at the deprivation stage of s. 7. 

[1618] First, it is submitted that unlike the case at bar, Morgentaler, Insite, Bedford 

and Carter involved challenges to criminal provisions as opposed to a complex 

regulatory scheme relating to the operation of a social program. They say that s. 7 

should not be used to restrict or limit the ability of governments to design and 

implement complex social programs that are intended to strike a delicate balance 

between conflicting claims over scarce public resources. 

[1619] I have already addressed this point above, noting that the same legal 

framework has been applied in the context of complex regulatory legislation outside 

the penal context (Chaoulli at para. 119, Charkaoui v. Canada (Citizenship and 

Immigration), 2007 SCC 9 at para. 18 and Insite at para. 105). As the review of the 

jurisprudence above illustrates, the Supreme Court of Canada has applied the same 

legal framework and evidentiary threshold in s. 7 cases that involved non-criminal 

legislation (for example Chaoulli, Blencoe and A.C. v. Manitoba). I see no reason to 

apply a different approach or evidentiary burden at the first stage of the s. 7 test 

where the court is determining whether there is a deprivation of s. 7. On the other 

hand, some of the same considerations apply to the issue of deference which 

I address under the principles of fundamental justice below (Bedford at para. 90). 

[1620] Second, the defendant and Canada attempt to distinguish these leading 

cases on the basis that the liberty of the individuals who were the subject of the 

challenged laws was directly at stake because they could be imprisoned for 

contravening those laws. While it is technically true that neither the patient plaintiffs 

nor the corporate plaintiffs or enrolled physicians are subject to imprisonment for 

contravening the impugned provisions, I am not persuaded that this is a reason to 

distinguish the subject claim. While the Supreme Court of Canada noted that the 

liberty interests of third parties were engaged in Morgentaler, Insite, Bedford and 

Carter, that was not the basis for their findings that the challenged laws deprived the 
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s. 7 rights of claimants and persons who were similarly situated. The basis for that 

finding was the evidence with respect to the direct and indirect effects those 

provisions had on the rights of life, liberty and security of the persons who were not 

subject to penal sanctions. 

[1621] As above, this is precisely the claim here and it is the rights to life, liberty or 

security of the person of patients that are at issue. It is true that the impugned 

provisions of the MPA apply directly to third parties, primarily healthcare funders and 

providers, and not patients. However, in Morgentaler, Insite, Bedford and Carter the 

criminal provisions also applied only to third parties such as physicians, Insite staff, 

bodyguards and drivers. But it was not their s. 7 rights which were deprived by the 

challenged provisions. Instead it was the rights of people who were treated or 

protected by these third parties who had a medical condition or were in an especially 

vulnerable situation and in need of services that were effectively prohibited by the 

impugned laws. 

[1622] The defendant, Canada and the Patient and Coalition Intervenors also seek 

to distinguish the subject claim from Bedford and Carter by pointing out that the 

challenged provisions in those cases were complete and absolute bans of the 

activities at issue. In Bedford the infringing provisions directly banned indoor 

prostitution in the form of bawdy houses, third-party services (including bodyguards 

and drivers) and public communication. All three activities were precisely what 

prostitutes needed to employ in order to mitigate the risks associated with violent 

clients. 

[1623] In Carter the challenged provision prohibited third parties from assisting 

persons suffering from grievous and irremediable illness from ending their life on 

their own terms. That is, the challenged provision prohibited the specific activity that 

the claimants needed access to in order to secure their bodily and psychological 

integrity. 

[1624] While I agree with the defendant, Canada and the Patient and Coalition 

Intervenors that the connection between the impugned provisions and the alleged 
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harm in this case is not as apparent or direct as in these other cases, I find that this 

is not relevant at the first part of the deprivation test. 

[1625] In essence the defendant, Canada and the Patient and Coalition Intervenors’ 

submissions on this point are twofold. Firstly, the impugned provisions in this case 

are not absolute prohibitions but only impose limitations on the provision of certain 

medical services. And, secondly, the impugned provisions do not in fact apply to 

patients at all and therefore they do not prohibit them from accessing private pay 

surgeries or any other private care. Rather, the impugned provisions of the MPA 

only establish the conditions upon which physicians must work in order to be 

enrolled in the public system and to enjoy its benefits. 

[1626] First, as above, the fact that the impugned provisions apply directly to private 

insurers and healthcare providers and not patients is not a bar to the plaintiffs’ claim. 

If the impugned provisions have an indirect effect of limiting the right to life, liberty or 

security of the person by restricting activities of third parties (as in Morgentaler, 

Insite, Bedford and Carter) then a s. 7 claim may still be established. 

[1627] With respect to the submission that the impugned provisions are not absolute 

prohibitions, in my view, these submissions cannot apply to s. 45. Section 45 is in 

fact an absolute prohibition on the sale of private insurance to MSP beneficiaries for 

medically necessary care that is provided in British Columbia and that would 

constitute a benefit under MSP. It is true that not all private medical insurance is 

prohibited; it may be sold to cover services provided outside British Columbia and 

sold to patients ineligible to become beneficiaries. But s. 45 is still a complete ban on 

the sale of private insurance to MSP beneficiaries for medical services they need 

and for which they are allegedly experiencing excessive wait times in the public 

system. Further, in Chaoulli the Supreme Court of Canada unanimously accepted 

that the Québec equivalent of s. 45 of the British Columbia legislation had the effect 

of denying patients access to timely care in the private system. 

[1628] Thus, the distinction the defendant, Canada and Patient and Coalition 

Intervenors wish to draw applies only to ss. 17 and 18. However, the provisions in 
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Morgentaler were also not absolute prohibitions. Rather, they established certain 

conditions with respect to the provision of abortion treatments. The court 

nevertheless found that the security of the person of women seeking to access 

abortion treatment was engaged because those regulatory constraints caused 

unnecessary delays which increased the risk of medical complications. 

[1629] Likewise, the fact that the impugned provisions here do not directly prohibit 

patients from accessing private care but have the indirect effect of making private 

care unavailable is irrelevant to the first aspect of the deprivation analysis under s. 7. 

The rights to life and security of the person are engaged whether the impugned law 

or state action directly or indirectly imposes death or physical or serious 

psychological harm (or the risk thereof) (Carter at para. 62; Morgentaler at p. 98). 

[1630] One distinguishing feature of the subject claim, compared to Morgentaler, is 

that the plaintiffs here are not alleging that the impugned provisions of the MPA 

cause wait times and they are, therefore, the source of the alleged harm. Instead, 

they rely on the framework in Insite, Bedford and Carter to argue that the impugned 

provisions deny patients access to treatment outside the public system which would 

otherwise alleviate or prevent the harm of lengthy waits. In this regard, the plaintiffs’ 

claim here is different from the one in Morgentaler. However, as discussed below, 

I find that this difference is only relevant in determining whether there is a sufficient 

causal connection between the physical and psychological harm from waiting for 

care and the impugned provisions in this case. The fact that the impugned 

provisions do not cause wait times is irrelevant at the first stage of the deprivation 

test. 

[1631] I also find below that the fact that the impugned provisions in this case, 

especially ss. 17 and 18, do not constitute an absolute ban on dual practice by 

physicians is relevant with respect to the level of deference owed to the Legislature 

in the context of the principles of fundamental analysis and s. 1. More importantly, it 

is also relevant to whether there is a sufficient causal connection between the 

impugned provisions and the deprivation. Where the impugned provisions cause the 
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alleged harm indirectly, as here, then the plaintiffs will have to present an evidentiary 

basis to establish that this nevertheless constitutes a sufficient causal connection 

under s. 7. This is because the evidence that will be required to establish a sufficient 

causal connection will be different depending on whether the impugned provisions 

clearly cause the deprivation on the face of the law, such as where the ban is 

absolute and direct, as opposed to situations where the connection is not apparent 

but indirect or only partial. I elaborate on this point below. 

(iv) Summary: legal context 

[1632] By way of a summary, at this first stage of the s. 7 analysis, the broad legal 

issues are whether the plaintiffs have established harm, or an increased risk of 

harm, that engages the rights to life, liberty or security of the person, and whether 

there is a sufficient causal relationship between the impugned provisions of the MPA 

and those harms. The three rights under s. 7 are the right to life, liberty and security 

of the person. 

[1633] The right to life is engaged in the context of waiting for healthcare where 

waiting leads to death or increased risk of death. The right to liberty is engaged by 

interference with patients’ rights to make fundamental personal choices about their 

own bodily and psychological integrity. And security of the person under s. 7 is 

engaged when waiting leads to physical or serious psychological harm or the 

increased risk of such harm. 

[1634] If the evidence establishes that unreasonable wait times for necessary 

medical care in the public system cause harms or risk of harms that engage life, 

liberty or security of the person, then the plaintiffs still have to demonstrate a 

sufficient causal connection between these harms and the impugned provisions of 

the MPA. In other words, as discussed in Bedford, the evidence must show that the 

impugned provisions sufficiently cause the unavailability of more timely, private 

alternatives for care outside the public system to patients as a means of avoiding the 

harm of unreasonable wait times. 



Cambie Surgeries Corporation v. British Columbia (Attorney General) Page 450 

[1635] The above authorities also demonstrate that the types of evidence that can be 

used on the issue of deprivation may include generalized evidence (even when it 

does not specifically relate to the individual plaintiffs), bearing in mind the evidence 

must be sufficiently linked to the impugned provisions of the MPA and cannot be 

merely speculative. Further, allegations of physical harm (or an increased risk of 

physical harm) caused by excessive waiting, a medical issue, must be established 

on the basis of admissible expert evidence. 

[1636] Ultimately, as the cases discussed above illustrate, there are two potential 

evidentiary paths to making a successful s. 7 claim. The first is on the basis of 

evidence relating to the individual claimant (as in Carter and Blencoe). Where 

claimants frame their case in this way they need to prove the alleged harm (including 

questions of causation) through admissible evidence that specifically concerns their 

individual circumstances. Where the alleged harm involves a medical condition, such 

as whether waiting caused physical harm like a reduced surgical outcome, then 

expert medical evidence will be required about causation in the individual case. 

[1637] The second evidentiary path is to establish that a class of persons, even if not 

personally before the court, are at risk of suffering harm as a result of the challenged 

law or state action (as in Morgentaler and Chaoulli). In cases involving medical 

issues, such as the subject claim, expert evidence is required on the question of 

when waiting becomes clinically significant and creates a risk of suffering harm for 

some groups of patients. The assertion of harm by a patient is not sufficient since it 

is not clinically based. Here we have the considerable, generalized evidence about 

wait times and expert evidence explaining when clinically significant harm arises. 

The evidence of individual patients is also relevant on this second path. Together, 

this evidence demonstrates that a class of patients is likely at risk of suffering harm 

from waiting. For the individual plaintiffs the question is whether their individual 

circumstances make them a member of this class. 

[1638] Both these options are equally valid and, more importantly, they are not 

mutually exclusive. Indeed, in Carter there was evidence relating to the individual 
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claimants, namely Ms. Taylor and Ms. Carter, but also generalized scientific 

evidence that enabled the court to infer that other unidentified persons with grievous 

and irremediable medical conditions were also suffering or were at risk of suffering 

physical and serious psychological harm due to the prohibition on assisted suicide. 

[1639] Here the plaintiffs did not tender any expert evidence concerning the 

individual claimants’ circumstances that would support a causal relationship between 

an actual harm they suffered, such as a reduced surgical outcome, and waiting for 

medical treatment. That is, they cannot succeed on the first evidentiary approach. 

However, the plaintiffs do provide some expert evidence about the significance of 

the generalized evidence on wait times and when it becomes clinically significant 

(and there is also expert evidence from the defendant). This is the second 

evidentiary path and, applying that evidence, I conclude below that the right of 

security of the person is engaged under s. 7 of the Charter for two of the individual 

plaintiffs as well as other similarly situated patients. 

[1640] In addition, as will be seen, there can be other issues about whether there is 

a sufficient causal connection between the harm and the wait for medical care. Not 

all waits are caused by lack of surgical capacity or availability in the public system. 

Some waits are the result of co-morbidities, patient preferences and how physicians 

manage their cases. 

[1641] Finally, I disagree with the interpretations of the defendant, Canada, the 

Patient Intervenors and the Coalition Intervenors of the previous leading cases on 

s. 7 of the Charter. Specifically, I disagree with their stringent approach to those 

judgments. And I am also unable to agree that a higher evidentiary threshold is 

applicable to the s. 7 analysis here in order to reflect some deference to the 

government in designing and operating a complex social program such as 

healthcare. As above, deference is relevant only later on in the analysis, in the 

context of the principles of fundamental justice and under s. 1 of the Charter. 
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[1642] With the above in mind I now turn to the evidence on how to understand wait 

times, the state of wait times in British Columbia, harms associated with wait times, 

and the connection between the impugned provisions and the alleged harms (if any). 

(d) Understanding wait times 

[1643] There are some issues around wait times that require decisions prior to 

actually looking at the evidence of wait times generally and in individual cases. I will 

set out a general description of the wait time data. I will then discuss its use and its 

limitations. 

[1644] On this basis, the topics discussed in this section are: 

a) the conclusions that can be taken from the wait time and SPR data; 

and, 

b) assessing the expert evidence on wait times and the harms of wait 

times, including when waiting becomes “clinically significant”. 

(i) SPR wait time data 

[1645] I have reviewed above wait times for surgical care in British Columbia, 

including the provincial and federal benchmarks. Since 2008 the defendant has been 

tracking data for more than 200,000 elective surgeries performed per year in British 

Columbia. This is analyzed and presented in many ways including by speciality, by 

procedure, by surgeon and by health authority. Virtually all of this data is part of the 

record in this trial. 

[1646] In this section I will discuss the expert evidence about the wait time data 

including when waiting becomes clinically significant for the health of patients. 

[1647] As discussed above, there are a number of limitations about how the SPR 

data can be used including its accuracy and reliability. For example, Wait One data 

has only been tracked recently and there are some problems relying on data 

received from the offices of surgeons. There is also a dispute about whether 

Wait Two should be tracked from the date the surgeon and the patient decide to go 
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forward with surgery or whether it should be tracked from the date the hospital 

receives the booking form from the surgeon. And there are limitations using the 

priority code benchmarks including the use of medians and the fact that the wait time 

data does not provide any information regarding the cause for exceeding the 

benchmark associated with a patient’s priority code in a given case. As discussed 

above, delays can be the result of co-morbidities, patients not being available for 

surgery or physicians not following proper referral and case management practices. 

[1648] With respect to the wait time benchmarks, I have distinguished between the 

pan-Canadian benchmarks and the priority codes system which is used by the 

Ministry of Health and physicians in British Columbia. With respect to the 

pan-Canadian benchmarks I have concluded that those benchmarks were never 

meant and indeed never used as a diagnostic tool by physicians. Instead they were 

used as an administrative tool in order to better track wait times and understand the 

problem. As such, no conclusions regarding harm or even risk of harm to any 

particular patient can be drawn from the fact that a federal wait time benchmark has 

not been met. 

[1649] However, the British Columbia priority codes system and corresponding wait 

time benchmarks were expressly intended and are used by physicians in the 

diagnostic process of their individual patients. I have already discussed the evidence 

of Dr. Bassam Masri on this point. Dr. Masri was directly involved in developing the 

prioritization codes and their corresponding wait time benchmarks in British 

Columbia. I find his evidence highly relevant and reliable on this issue. 

[1650] The British Columbia priority codes and corresponding benchmarks are both 

a diagnostic and administrative tool. Physicians use the priority codes and 

corresponding benchmarks in order to reflect the level of urgency of a particular 

patient’s condition. The priority code assigns to each patient the appropriate 

timeframe within which his or her surgery ought to be completed in order to avoid an 

increased risk of deterioration or long-term harms. This is an important part of the 
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triaging process and, in many cases, the end of that process (but subject to being 

changed if necessary). 

[1651] It is important to understand that benchmarks in and of themselves do not 

predict surgical outcomes. Nor are they an indicator that a particular patient has in 

fact deteriorated while waiting beyond the benchmark. Thus, the fact that a particular 

patient has waited beyond the wait time benchmark associated with her or his 

priority code does not necessarily mean the patient has suffered actual physical or 

psychological harm. As discussed in detail elsewhere in this judgment, different 

patients respond differently to their medical conditions and to waiting for care. The 

condition of some patients may deteriorate prior to the wait time benchmark 

associated with their priority code and some may not deteriorate even after that 

benchmark has passed. Thus, the question of actual harm (as opposed to an 

increase in the risk of harm) needs to be addressed on an individual basis. I return to 

this point below. 

[1652] I have also discussed above the two evidentiary paths to establish deprivation 

of the rights under s. 7 of the Charter. As noted, the first path proceeds on the basis 

of evidence relating to an individual claimant. To proceed on this first path in the 

subject claim, expert evidence concerning the individual’s case is required to 

establish a causal relationship between the wait and the medical condition. The 

plaintiffs do not proceed on that basis. 

[1653] The second path proceeds on the basis of evidence concerning a certain 

class of persons (or, in the subject claim, a class of patients). In this case, the 

evidence supporting this second path includes generalized evidence about wait 

times (such as in the SPR data), expert evidence describing any clinical significance 

to waiting, and the evidence of individual claimants and patient witnesses. A 

deprivation of s. 7 rights can be established where the evidence enables the court to 

conclude that at least some patients (perhaps even one) will face an increased risk 

of harm due to waiting for care. For this purpose, the generalized wait time data 

combined with expert evidence on the harms of wait times may suffice even though 
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it does not relate specifically to the individual patient plaintiffs. The plaintiffs proceed 

on this second path. 

[1654] Bearing in mind these limitations and assuming that perfection is not the 

standard, there can be no serious dispute that the wait time data establishes that in 

most scheduled surgical categories some patients are waiting beyond the wait time 

benchmarks assigned by their treating physicians. 

[1655] For example, in the specialty of ophthalmology in British Columbia, since 

2015, patients who require cataract surgeries can be assigned priority code 3 with a 

corresponding wait time benchmark of 6 weeks, priority code 4 with a corresponding 

wait time benchmark of 12 weeks, or priority code 5 with a corresponding wait time 

benchmark of 26 weeks. Despite efforts to reduce wait times for cataract surgeries, 

and a significant increase in the number of surgeries performed on an annual basis, 

the wait time data shows that a large number of patients continue to wait beyond the 

wait time benchmarks which correspond to their priority codes. 

[1656] In 2016, only 52.1% of patients diagnosed with 62CLAG (“Cataract -- work 

driving impairment or impairment in the ability to function in the workplace”) and 

placed at priority code 4 received their surgery within the 12-week maximum 

acceptable wait time. In 2017, only 51.0% did. In 2017, the 90th percentile Wait Two 

time was 28.1 weeks from the booking form received date and 36.7 weeks from the 

decision date. 

[1657] There was significant evidence in this trial on orthopedic surgical procedures 

(and many physicians who testified are orthopedic surgeons). The wait time data for 

that specialty also confirms that many patients in need of orthopedic surgery wait 

beyond the wait time benchmarks associated with the priority codes assigned by 

their treating physicians. As examples: 

a) The 90th percentile Wait Two time from BFRD for “Knee Arthroscopy” 

generally across British Columbia was 61.3 weeks in 2009/10; 
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51.3 weeks in 2010/11; 48.6 weeks in 2011/12; 56.3 weeks in 2012/13; 

41.4 weeks in 2013/14; and 42.2 weeks as of July 31, 2014. 

b) The 90th percentile Wait Two time from BFRD for “Knee -- ACL 

Repair” across British Columbia was 60.9 weeks in 2009/10; 

47.0 weeks in 2010/11; 51.7 weeks in 2011/12; 58.4 weeks in 2012/13; 

41.7 weeks in 2013/14; and 42.6 weeks as of July 31, 2014. 

c) The 90th percentile Wait Two time from BFRD for “Knee -- 

Meniscectomy” across British Columbia was 46.1 weeks in 2009/10; 

28.9 weeks in 2010/11; 24.9 weeks in 2011/12; 25.7 weeks in 2012/13; 

and 36.3 weeks in 2013/14. 

d) In 2017, the 90th percentile Wait Two time across British Columbia for 

Ms. Corrado’s adult diagnosis, “Knee -- Ligament Dysfunction-Severe 

Constant Pain Or Constant Functional Deficit, Imminent Threat To 

Role Or Independence” (34VGIM), (maximum acceptable wait time of 

six weeks), was 23.7 weeks from booking for received date, and 

29.1 weeks from decision date. In 2016, the 90th percentile wait time 

for 34VGIM was 20.6 weeks from BFRD and 30 weeks from decision 

date. In 2016 only 46.3% of patients with this diagnosis and urgency 

level received their surgeries within the 6-week target, even when 

measured from BFRD, and in 2017, only 46% did. For the less severe 

diagnosis of “Knee -- Ligament Dysfunction -- Moderate To Severe 

Pain With Significant Or Severe Functional Limitation” (34VGIN), 

(maximum acceptable wait time of 12 weeks), the 90th percentile Wait 

Two time in 2017 was 35.3 weeks from BFRD and 40.2 weeks from 

decision date. 

e) In 2016, the 90th percentile wait time for 34VGIN was 32 weeks from 

BFRD and 37.9 weeks from decision date. In 2016 only 62% of 

patients with this diagnosis and urgency level received their surgeries 

within the 12-week target, and in 2017, only 56.9% did. 
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[1658] Even for a more severe knee ligament dysfunction diagnosis, patients wait 

well beyond their maximum acceptable wait time. In 2017, for “Knee - Ligament 

Dysfunction - Severe Pain And/Or Urgent Impairment/Disability, Immediate Threat 

To Role Or Independence - E.G. Collapsed Femoral Head, Avn,” (34VGIL) (priority 

code 2 with a maximum wait of 4 weeks), the 90th percentile Wait Two time was 

16.2 weeks from BFRD and 19.6 weeks from decision date. In 2016, the 90th 

percentile Wait Two time was 13.4 weeks from BFRD and 15.2 weeks from decision 

date. In 2016, only 50% of patients with this more severe diagnosis received their 

surgeries within the 4-week target, and in 2017, only 44% did. 

[1659] While the data shows a trend of improvement in most categories, with wait 

times decreasing in recent years compared to the wait times prior to 2010, 

nonetheless, some patients continue to wait well beyond their wait time benchmarks. 

[1660] It is a complex situation because the number of procedures has increased 

significantly, there have been large increases in funding and there is evidence of 

innovation in the system that have reduced wait times in specific locations 

(examples of innovation are RebalanceMD in Victoria and the foot and ankle clinic at 

St. Paul’s Hospital in Vancouver). The evidence also shows that more recently 

health authorities have implemented wait list management guidelines that ensure 

that physicians add patients to their wait lists only when the patient is willing, able 

and available for surgery. 

[1661] While surgical lists remain very much in the control of surgeons, hospitals 

have taken more control over the management of wait lists from the offices of 

surgeons to ensure wait time data is reliable and timely (and with some resistance 

from surgeons). For example, the evidence includes examples of administrative 

delays within the offices of surgeons getting the necessary paperwork to the hospital 

to commence the surgical process there. Thus, to some extent wait time data from 

recent years may better reflect true wait times because there have been innovative 

changes and the data now eliminates some situations where patients were added to 
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wait lists even though they were not yet medically cleared or available to undergo 

surgery. 

[1662] Nonetheless the SPR data is of considerable concern. I add that, as the 

evidence of the patient plaintiffs and witnesses demonstrates, at least some of the 

patients who wait beyond their assigned priority code benchmarks are available for 

surgery. 

[1663] No one disputes that more needs to be done to address the wait time problem 

or that good people are working on it. The question for this court at this point is what 

can be inferred from the aggregated statistical wait time data for the purposes of 

determining whether the impugned provisions of the MPA deprive some patients of 

their rights under s. 7. I trust it is good news for health professionals that it is not the 

role of this court to fix the problem of wait times for surgery. 

[1664] Overall, as discussed at length above, the question at the first stage of s. 7 is 

whether the impugned provisions sufficiently cause harm or increase the risk of 

harm. I conclude that the provincial SPR wait time data, with the benefit of 

explanations by experts (as discussed below), is a reliable indicator of the general 

situation of wait times for patients. While it is not perfect, it does demonstrate a 

significant problem with waiting for elective surgical procedures in British Columbia. 

It is relevant and useful in assessing the claims of the individual patient plaintiffs and 

others who require elective scheduled surgical services and whether their 

experiences engage their rights under s. 7 of the Charter. As discussed elsewhere, 

urgent and emergent care in British Columbia is timely and of high quality. 

(ii) The expert evidence on harm of wait times 

[1665] As discussed above, consideration of the subject claim requires the weighing 

of evidence from a number of sources including witnesses, statistical data from the 

SPR wait time records and expert evidence relating to the medical effects of wait 

times. I am considering the expert evidence here, having considered above the SPR 

data. 
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[1666] Nine different experts gave opinion evidence regarding the effects of waiting 

for surgical care: Drs. Derryck Smith, Kevin Wing, Bassam Masri, Keith Chambers, 

Alastair Younger, and Gordon Matheson for the plaintiffs; and Drs. C. Frank, Eric 

Bohm, and Gordon Guyatt for the defendant. As above, the evidence of these 

experts is about the general effects of wait times and it is not related to the particular 

circumstances of any of the individual patient plaintiffs or witnesses. 

[1667] With respect to Drs. Chambers and Matheson, experts for the plaintiffs, I have 

already concluded that their evidence is to be accorded very little weight. Neither of 

them is a surgeon or has been trained as a surgeon and their opinions about the 

medical and surgical effects of waiting are outside their scope of expertise. Further, 

there is no discernable methodology underlying their opinions and it is unclear how 

and why they selected the literature they considered. Nor is it clear why they 

excluded other highly relevant, and arguably more robust medical studies, which do 

not align with their opinions. I agree, in particular, with Dr. Guyatt that 

Dr. Matheson’s report relied on low-quality observational studies and selective 

citation. 

[1668] With regards to Drs. Younger, Wing and Smith, also experts for the plaintiffs, 

I agree with the defendant that there are also significant problems with their 

evidence. While Dr. Younger is an orthopedic surgeon and qualified to opine on the 

effects of waiting for surgery, in his report he cites no empirical evidence to support 

his opinions. It is simply impossible to assess the validity or strength of his opinions. 

Moreover, as with Drs. Chamber and Matheson, there is no discernable 

methodology underlying Dr. Younger’s report. 

[1669] I also note that Dr. Younger’s ability to fulfill his duty to assist the court by 

giving independent expert opinion evidence and not be an advocate for the plaintiffs 

is questionable given that he is a shareholder of both Cambie Surgeries and the 

SRC. His pecuniary interest in the outcome of this litigation is substantial. By way of 

example, between 2015 and 2018 he received over $1.4 million from Cambie 

Surgeries and the SRC. 
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[1670] Similar issues arise with Dr. Wing’s evidence. First, he has a direct pecuniary 

interest in the outcome of the litigation as a shareholder and physician who operates 

at one of the non-party private clinics, the ASC Surgical Centre. Dr. Wing also 

opined on matters relating to healthcare economics which he agreed he has no 

expertise to opine on. Dr. Wing is an orthopedic surgeon and his opinions on those 

other matters are given no weight. 

[1671] More importantly, I find that his opinions that patients’ conditions deteriorate 

while waiting for orthopedic surgery are not supported by the evidence he cites. 

Most of the studies he cites in his report relate to symptoms associated with 

underlying joint conditions and effectiveness of surgery. They say nothing about the 

effects of waiting for surgery. Only in one study do the authors conclude that 

performing surgery for joint conditions earlier rather than later may be associated 

with better outcomes. However, even that study does not conclude that having 

surgery beyond a certain time frame will lead to physical or psychological harm to 

patients diagnosed with joint conditions. 

[1672] Furthermore, Dr. Wing’s opinions appear to be primarily based on his clinical 

observations of unidentified patients. The medical records and specific 

circumstances of these unknown patients are not in evidence and, therefore, his 

opinions could not be properly tested. Indeed, during cross-examination it turned out 

that his findings in one of the two main studies (the “EMR” study) he co-authored, 

and upon which he heavily relies in his expert report, were based on his anecdotal 

observations of patients. He ultimately agreed that the views expressed in that study 

were based on his clinical experience and not on the empirical data collected in the 

context of the study. 

[1673] The other main study Dr. Wing relied on (the “STATE” study) has not yet 

been completed and no conclusions can be drawn from that study. Dr. Wing 

acknowledged that in any event the STATE study is of limited import because it is 

based on a general health questionnaire and there is no control over confounders 

and the patient group that answers the questionnaire. Ultimately, none of the studies 
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cited by Dr. Wing support his opinions regarding the effects of waiting on surgical 

outcomes. 

[1674] Finally, I note that Dr. Wing was evasive during cross-examination and 

refused to accept basic and uncontroversial propositions over which there is 

consensus among the medical lay and expert witnesses who gave evidence at trial. 

For example, Dr. Wing refused to admit that physicians have some control over their 

wait lists, especially in terms of the time they take sending booking forms to 

hospitals for surgeries. Likewise, Dr. Wing effectively refused to answer simple 

questions posed by counsel and even the court about his own clinical experiences 

and observations of patients. For example, he was presented with evidence that it 

had taken a long time for him to send surgical booking forms for his patients to the 

hospital. He could not explain this and, in fact, declined to acknowledge any 

responsibility for the delays. In light of these issues, I give little weight to Dr. Wing’s 

evidence. 

[1675] Dr. Smith is the only mental health expert that gave evidence in this trial. He 

opined on the psychiatric effects of wait times for surgical care. There are problems 

with his evidence, similar to the issues I have identified above with respect to 

Drs. Wing and Chambers. Overall, Dr. Smith’s reports contain no analysis or any 

discussion of the literature about psychological harms from waiting for treatment in 

the public system or generally. The only study he cites in this regard does not in fact 

support the proposition that waiting for treatment in the public system leads to 

psychological harm. I also note that the SPR and wait time data does not track 

psychiatric care and, in any case, the plaintiffs’ claim is about elective surgery. 

[1676] Dr. Smith also gave lay evidence in the form of an affidavit with respect to 

wait times experienced by his psychiatric patients. However, since the plaintiffs’ 

claim is directed only at elective surgical procedures this is marginally relevant. 

Moreover, during cross-examination it became apparent that the information in his 

affidavit was unreliable. In his affidavit he states that patients wait six months to see 

him. However, in cross-examination he conceded that in fact most of the patients for 
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whom he provided records saw him in less than six months and even less than three 

months. One reason for the shorter wait times for some of his patients was that he 

was doing a favour to the referring family physician who was also his own family 

physician. 

[1677] Overall, I find that there is no expert evidence to support the plaintiffs’ 

assertion that delayed treatment of psychological illness can lead to depression, 

addiction, violence against others or self-harm. None of these areas were covered in 

Dr. Smith’s expert report. In light of the issues I have identified with respect to 

Dr. Smith’s evidence I give little weight to his expert or lay evidence. 

[1678] On the other hand, I do not agree with the defendant’s critique of Dr. Masri’s 

evidence. He gave lay and expert evidence as a witness for the plaintiffs (the 

plaintiffs did not tender Dr. Masri as an expert witness at the beginning of this trial 

and I later permitted them to tender him as a late expert witness). There is no 

question that Dr. Masri is highly qualified to opine on the medical effects of waiting 

for orthopedic surgery. He has relevant experience as a healthcare administrator 

and head of surgical departments at publicly funded hospitals. His evidence was 

balanced and on a few important points was actually helpful to the defendant, as will 

be seen. 

[1679] I reject the defendant’s suggestion that Dr. Masri was not an independent 

witness because for a certain period of time he offered private medical services at 

the SRC and Cambie Surgeries. The evidence was that his work at these clinics was 

minimal and in any event he has terminated that aspect of his practice. There can be 

no question that Dr. Masri has focused his practice and devoted his time to the 

public system. He has been at the forefront of addressing wait times in the public 

system, including by developing and implementing innovative ways of managing 

operating rooms as well as the establishment of British Columbia’s prioritization 

codes system. Unlike some of the other experts discussed above, Dr. Masri did not 

opine on matters outside his scope of expertise. He did not exaggerate his evidence 
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and readily acknowledged areas where the scientific evidence was weaker or did not 

reach definitive conclusions. 

[1680] Finally, I note that Dr. Masri’s opinions on the effects of waiting for knee and 

hip joint replacement surgery was based on high quality randomized studies he was 

involved in, as opposed to the weaker observational studies relied on by, for 

example, Drs. Matheson and Wing. The defendant submits that there were 

methodological issues with Dr. Masri’s studies, based on Dr. Guyatt’s critique of 

these studies in his expert report. However, Dr. Guyatt was not in fact asked to 

respond or address this aspect of Dr. Masri’s expert report and he did not do so in 

any substantive way. Further, in cross-examination Dr. Guyatt conceded that his 

main critique of the two studies relied upon by Dr. Masri was not entirely valid 

because the authors of those studies did in fact control for the main confounders. 

[1681] More importantly, I find that, ultimately, there is consensus between Dr. Masri 

and the defendant’s experts, Drs. Guyatt and Bohm, on some important points. One 

is that for some patients with deteriorating conditions such as osteoarthritis, waiting 

beyond a certain period of time would place them at greater risk of physical harm 

such as reduced surgical outcomes. I turn next to the details of that issue and the 

expert evidence about it. 

[1682] Dr. Masri appended and relied primarily on four reports he co-authored which 

deal with the effects of wait times.30 Three of the reports were part of a three-part 

Canadian Institute for Health Information (“CIHI”) report which was published in 

2005-06. Dr. Masri was the primary director of the review and findings about wait 

times in the reports. The fourth is a study on the effects of waiting for surgery on 

osteoarthritis patients from 2006. 

[1683] The fourth study on osteoarthritis found that the odds of achieving a better 

than expected post-operative functional outcome decreased by 8% for each month 

on a waiting list. Also, waiting longer than six months for surgery resulted in a 50% 

decrease in the odds of a better than expected post-operative functional outcome. 
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The authors of the study also concurred with previous studies that found that 

osteoarthritis “patients experience deterioration of health status while waiting”. 

[1684] The authors noted that “controversy exists regarding the effect of waiting on 

postoperative outcomes.” They found that “[t]o date, observational studies have 

given conflicting results.” The authors finally concluded that: 

Longer waiting times are detrimental to achieving full benefit on functional 
outcome of surgery. Forty-three percent of patients in the shorter waiting 
group attained a better than expected result ... Waiting longer than 6 months 
results in a 50% decrease in the odds of achieving a better than expected 
outcome ... Each additional month spent waiting was associated with an 
8% increase in the odds of a better than expected functional outcome. 

[1685] On the other hand, the authors distinguished functional outcome from pain or 

stiffness outcome and they stated: “[w]aiting longer did not impair the probability of 

achieving a better than expected pain or stiffness outcome.” 

[1686] The authors also explained the methodology and assumptions underlying the 

osteoarthritis study: 

Prolonged waiting time may impair patient outcomes. This is biologically 
plausible because prolonging the arthritic process in these joints may result in 
muscle atrophy, tissue contractures, and deterioration of the general medical 
condition that may not be recoverable after surgery ... Our primary hypothesis 
is that prolonged waiting is a significant independent risk factor for reduced 
benefit after surgery. 

[1687] Finally, the authors acknowledged the limitations of their study and potential 

confounders. They noted, for instance, that non-responders to their survey tended to 

have poorer pre-operative scores than those that responded. However, they 

concluded that given the design of their clinical study “the potential response bias 

[created by the better preoperative scores of responders] would not alter the 

direction of our result.” 

[1688] Turning to the three CIHI studies, the first one was a review of the medical 

literature on the effects of waiting for joint replacement surgery, with a focus on hip 

and knee replacements. The authors recognized there is divergence in the results of 
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clinical studies. But, overall, the evidence showed deleterious effects from long waits 

for assessment and treatment. These effects included morbidity, physical decline, 

functional disability and negative psychological and social impacts. 

[1689] For hip and knee replacement surgery, the authors concluded that the best 

evidence available shows that waiting for more than six months is associated with 

declines in surgical outcomes as well as prolonged discomfort and disability. The 

reports and opinions among a number of authors and experts are remarkably 

consistent about the threshold of six months. The authors recommended maximum 

acceptable wait times for joint replacement surgery as follows: one month for the 

most urgent cases, three months for next most urgent and five to six months for all 

other cases. They also recommended that prioritization according to the three 

groups should take into account not just clinical consequences of waiting but also 

quality of life factors such as the financial and social circumstances of the patient. 

[1690] These recommendations were later translated and reflected in British 

Columbia’s priority codes system, including the specific wait time benchmarks for 

joint replacement surgery. This suggests that the health authorities and Ministry of 

Health agreed with the findings of the CIHI report or at least with the authors’ 

recommendations based on their assessment of the best scientific evidence 

available. Indeed, Dr. Masri was involved in establishing the priority codes and 

corresponding wait time benchmarks and his evidence was that these were 

determined based on the best scientific evidence currently available with respect to 

the effects of wait times for joint replacement surgery. The entire exercise of setting 

benchmarks was a collaborative one involving the relevant specialties as well as 

officials and experts from the defendant. 

[1691] In the first CIHI report the authors (including Dr. Masri) make several 

important and relevant comments: 

The forces which make a waiting list necessary (or inevitable) and the means 
to reduce or eliminate a waiting list, are recognized to be very complex. [at 
p. 1] 

... 
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The term “priority setting” has largely superseded talk about rationing in 
health care. Setting priorities overlaps with rationing where it deals with 
establishing which procedures will be funded and who will get access to 
those procedures. This kind of macro-level prioritization in health care is 
complex, and a vast literature has been generated on relevant 
decision-making tools, processes and outputs. [at pp. 15-16] 

[1692] In addition, as part of a discussion about maximum acceptable wait times, the 

report stated (at p. 22): 

The issue of an upper limit for how long a patient will have to wait has been 
an intense area of discussion in the last few years, including at the various 
national commissions in Canada ... [T]here is a range of terminology that has 
been employed to label the mandated end-point of a waiting period, including 
patient care guarantee, threshold, benchmark and maximum acceptable wait 
time. Recently, The Wait Time Alliance amalgamated some of these options 
in the phrase, “medically acceptable wait-time benchmark.” 

[Emphasis added.] 

[1693] The authors went on to note there were many interconnected issues related 

to maximum acceptable wait times, including: the complexity and specificity of the 

procedure or condition, the role of evidence and clinical judgement, and the type of 

criteria used in establishing the maximum wait (such as whether the condition is 

life-threatening or impacts quality of life by creating pain, mental anguish, reduced 

productivity and stress on personal relationships) (at pp. 23- 24). 

[1694] As discussed above, the report concluded that waits longer than six months 

for hip and knee replacements were associated with poorer surgical outcomes: 

A number of recent studies concur that performing surgery earlier in the 
course of functional decline may be associated with better outcomes ... In 
general, the literature concurs that there is little evidence of harm from short 
or moderate waits (of less than six months) for scheduled surgery on major 
joints. Wait times of greater than six months, however, appear to be 
associated with significant declines in surgical outcomes, as well as, of 
course, prolonged discomfort and disability for the patient. [at pp. 50-51] 

[Emphasis added.] 

[1695] In his expert report in this trial, Dr. Masri confirmed these conclusions and 

stated that waiting for over six months for hip and knee replacement surgery is 
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“associated with significant declines in surgical outcomes, as well as prolonged 

discomfort and disability for the patients”. 

[1696] In his testimony at trial Dr. Masri acknowledged that it is difficult to predict the 

effects of waiting for a particular patient. He also agreed that the wait time 

benchmarks that correspond to the patient’s priority code are not determinative of 

whether a patient will not achieve the full benefit of surgery. However, he explained 

that the priority codes and corresponding wait time benchmarks for hip and knee 

replacement surgery are based on the best scientific evidence currently available 

regarding the point in time beyond which waiting for surgery increases the risk of 

declined functional surgical outcomes. He also confirmed in his evidence that the 

wait times established as part of British Columbia’s priority codes system essentially 

captured these findings by establishing diagnostic codes that attach a maximum 

acceptable wait time for each individual patient. Thus the wait time benchmark is an 

inherent part of the diagnosis of each individual patient as part of the triaging 

process and takes into account the patient’s specific circumstances. 

[1697] While Drs. Bohm, C. Frank and Guyatt, did not provide any comments on 

British Columbia’s prioritization codes system, they did opine more generally on wait 

time benchmarks and the effects of waiting for surgery. Dr. Guyatt’s main critique 

was with the expert report of Dr. Matheson. As mentioned above, I agree with much 

of that critique and find that Dr. Matheson’s opinions were not supported by the 

scientific medical literature he cites. Moreover, I accept Dr. Guyatt’s evidence that 

Dr. Matheson was selective in the literature he considered insofar as he failed to 

consider highly relevant randomized studies that contradicted his opinions and 

instead relied primarily on low quality observational studies. 

[1698] Significantly, Dr. Guyatt also opined in his report that: 

There is no doubt patients who suffer on a daily basis from a condition 
requiring surgery continue to suffer while they wait for surgery. If the natural 
history of the condition is progression, sufficiently long waits will result in 
deterioration. If the natural history is improvement (such as in sciatica for 
nerve root impingement) then patients will in general improve while waiting. 
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[1699] Dr. Guyatt’s evidence is consistent with Dr. Masri’s evidence on the effects of 

long wait times on patients with deteriorating conditions such as osteoarthritis. His 

evidence is also consistent with Dr. Masri’s evidence regarding the need to prioritize 

and triage patients and the central role physicians play in this regard. He explained 

that the term “prioritize” denotes the same thing as the term “triage”. The only 

distinction is that “triaging” historically refers to emergency situations and 

“prioritizing” is the term used for elective or non-emergency cases. During the 

evidence in this trial virtually all physicians used triaging to describe the exercise of 

prioritizing care using medical judgement. For example, one patient may require 

surgery sooner than another patient because of their different medical needs. 

Prioritization is inherent in every healthcare system with any pretensions of equity in 

care, public or private. I add that “rationing” of healthcare is sometimes used in a 

pejorative way to describe insensitive decision-making based only on simple factors 

such as funding. I do not understand physicians to use “rationing” in their 

professional assessments of patients. 

[1700] Dr. Guyatt distinguishes between aspirational wait time targets and clinical 

judgement. Wait time targets are used by healthcare administrators and policy 

makers in order to assess overall performance of the healthcare system. In 

cross-examination Dr. Guyatt acknowledged that he is not familiar with British 

Columbia’s priority codes system and that his comments regarding wait time targets 

were made in relation to administrative wait time targets such as the pan-Canadian 

benchmarks. 

[1701] On the other hand, Dr. Guyatt defined clinical judgment as taking into account 

the particular circumstances of the individual patient. I find that what Dr. Guyatt 

describes as “clinical judgment” applies when a physician in British Columbia 

assigns a priority code, and corresponding wait time benchmark, to an individual 

patient’s surgery when making judgements about triaging. 

[1702] During his cross-examination Dr. Guyatt also agreed that his main critique of 

Dr. Matheson’s report was that Dr. Matheson’s conclusions suggest that waiting will 
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always lead to adverse health outcomes. However, according to Dr. Guyatt, waiting 

will sometimes be neutral and sometimes even beneficial. Dr. Guyatt also agreed 

that some of the studies he cites in his expert report, and which he considered to be 

high quality evidence, show a strong association between waiting and the 

deterioration of certain medical conditions as well as the prolonging of pain and 

reduced functionality. He explained that it is ultimately up to clinicians to determine 

on a given case whether waiting will be beneficial, neutral or harmful for an individual 

patient. 

[1703] Once again, this evidence aligns with Dr. Masri’s evidence that at least some 

patients with degenerative conditions will deteriorate while waiting, and waiting is 

even desirable in some cases. Dr. Reilly, a pediatric spinal surgeon at British 

Columbia Children’s Hospital, testified that in the unique case of children, waiting 

may (but not always) be the preferred course since a child’s body is changing 

quickly and significantly. That was the lay evidence of the mother of Walid Khalfallah 

when she was young and had a spinal condition. 

[1704] Dr. Bohm, another expert for the defendant, also opined that prioritization in 

the form of wait lists occurs in every healthcare system, private or public. Like 

Drs. Masri and Guyatt he opined that in some cases waiting will be beneficial while 

in others it will have detrimental consequences on a patient’s health. In this regard, 

Dr. Bohm opined that a delay of “months” for elective surgery will likely lead to 

reduced surgical outcomes: 

... delaying knee replacement surgery for a reasonable amount of time (at 
most months) typically does not result in clinically relevant significant 
worsening of the condition -- this is therefore an elective condition. Two 
points do require further clarification: the first is that elective surgical 
procedures are often done for degenerative conditions (arthritis, for example), 
which tend to worsen with time; if treatment is delayed for too long, it will 
eventually negatively impact the final outcome of surgery, as patients with 
severe pre-operative disease may not achieve the same result had they 
undergone surgery earlier. 

[1705] In this case evidence about the SPR wait time data shows that at least some 

patients who are able and available to undergo orthopedic surgery, including for 
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degenerative conditions, are waiting several months and beyond what Dr. Bohm 

defines as a “reasonable amount of time”. Thus, according to Dr. Bohm’s evidence, 

which I find is consistent with the evidence of Drs. Masri and Guyatt, some patients 

who wait for surgery over several months after they are available for their surgery, 

especially those with degenerative conditions, face increased risk of both 

deterioration of their underlying condition as well as increased risk of not achieving 

full benefit from surgery. For instance, while there is considerable variation in 

individual cases, as discussed above in the case of hip and knee replacements (in 

Dr. Masri’s report for example), a period of six months is often used in the literature 

as the maximum acceptable wait time from a clinical perspective. 

[1706] The evidence of the lay physicians was also that a patient’s symptoms, 

especially those with degenerative conditions such as joint diseases and cataracts, 

tend to worsen and their condition deteriorates over time. Thus, for some patients, 

as stated by Dr. Bohm, waiting results in more severe pre-operative disease and 

worse surgical outcomes than had they undergone surgery earlier. In this regard, for 

some patients, waiting beyond their individual priority code wait time benchmark 

increases the risk of deterioration and reduced surgical outcomes. 

[1707] By way of a summary of the expert evidence with respect to wait times, I 

conclude that in some cases waiting for surgery beyond the assigned priority code 

benchmark prolongs pain and suffering, reduces mobility, functionality and quality of 

life and increases the risk of reduced surgical outcomes. 

[1708] Before turning to the situations of the individual plaintiffs it is necessary to 

consider an issue of fundamental importance in the context of the subject claim. The 

question is of course how to define when a wait time is unreasonable and therefore 

engages s. 7 of the Charter in a given case. I turn to this question next. 

(iii) The “clinically significant” threshold for waiting 

[1709] As I noted previously, one of the issues between the majority and the minority 

judgments in Chaoulli was what constitutes a reasonable wait time in the healthcare 

context. The majority in Chaoulli identified a threshold for s. 7 rights in the context of 
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healthcare. I refer to the majority’s concept of risks to the current and future health of 

patients that are “clinically significant”. In the following section I discuss what this 

term means as well as how the Supreme Court of Canada has approached these 

types of questions in other s. 7 cases. As identified at the end of the previous section 

this is obviously an important question regarding the scope of s. 7 of the Charter. 

[1710] As mentioned above, the defendant, Canada and the Patient and Coalition 

Intervenors submit that the plaintiffs have not met the burden of proof at the first 

stage of the s. 7 analysis because they have not identified the point in time beyond 

which physical or serious psychological harm will occur while waiting for surgical 

treatment in the public system. The Coalition Intervenors further emphasize that the 

plaintiffs must articulate a clear threshold for the engagement of s. 7 rights. 

[1711] The plaintiffs, on the other hand, submit that no threshold is required. 

Essentially, according to the plaintiffs, s. 7 is engaged at the moment of first 

symptoms or at the latest when the individual patient decides they do not want to 

wait any more in the public system. The plaintiffs do not necessarily rely on the wait 

time benchmarks because they submit that there can be harm under s. 7 of the 

Charter even before a benchmark has been exceeded. 

[1712] What, then, is the threshold for determining deprivation of the plaintiffs’ s. 7 

rights under the Charter in the circumstance of waiting for surgical care? 

[1713] In Chaoulli, the majority expressly identified a threshold for s. 7 rights in the 

context of healthcare. This is the threshold of “clinically significant”: 

123. Not every difficulty rises to the level of adverse impact on security of 
the person under s. 7. The impact, whether psychological or physical, must 
be serious. However, because patients may be denied timely health care for 
a condition that is clinically significant to their current and future health, s. 7 
protection of security of the person is engaged. Access to a waiting list is not 
access to health care. As we noted above, there is unchallenged evidence 
that in some serious cases, patients die as a result of waiting lists for public 
health care. Where lack of timely health care can result in death, s. 7 
protection of life itself is engaged. The evidence here demonstrates that the 
prohibition on health insurance results in physical and psychological suffering 
that meets this threshold requirement of seriousness. 
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[Emphasis added.] 

[1714] As can be seen, in Chaoulli, the majority’s understanding of access to timely 

care was not based on patient choice but on the existence of a risk that was 

“clinically significant to [the] current and future health” of patients. Therefore, 

evidence is required about whether the effect of waiting would be clinically significant 

to the present or future health of the patient. It seems to me that the use of 

“clinically” is especially important. Certainly how a patient describes his or her health 

concerns and history is always relevant, but to form a clinical judgement for the 

purposes of s. 7 of the Charter requires the application of some medical expertise. 

[1715] During closing submissions I questioned counsel for the plaintiffs on this 

point. Counsel rejected the idea that there must be a threshold that articulates when 

waiting engages s. 7 rights: 

[Counsel for the plaintiffs]: So if we were talking about the minimum 
threshold, my answer to that would be, first of all, it’s going to depend on 
what is the particular pain, disability, dysfunction of the individual. It’s going to 
be very contextual, and individuals experience pain differently. It disables 
them differently and incapacitates them differently, so it’s contextual. But an 
individual who is in a condition of pain or disability in which his or her quality 
of life is diminished is the first threshold. That's sufficient. That's a harm that 
they're suffering. 

The second one would be if they’re waiting longer than is necessary. 
Because we’ve seen that in some cases you want to wait, see if there’s any 
improvement. You might want to wait to make sure that you’ve assembled the 
correct team. 

[1716] I note this latter point includes some wait. In any event, subsequently, 

plaintiffs’ counsel provided the court with supplemental written submissions on this 

point in which it reformulated its response as follows: 

1. In questions yesterday, the Court expressed a concern about 
determining the exact point at which the harm to a patient is just 
serious enough to engage the right under section 7. 

2. In our respectful submission there is no need for the court to make 
such a determination to decide this case. 

3. The Court need only to ascertain whether this law causes (in the 
sense of a “sufficient causal connection”) unconstitutional effects on 
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some British Columbians, and if so, whether this law is justified under 
section 1. 

4. The Plaintiffs evidence shows that thousands of British Columbians 
are suffering very serious harms every day waiting for treatment, and 
that these harms could be avoided by obtaining that treatment 
privately. The harm they are suffering is not even close to the 
threshold. 

5. For instance, every patient whose wait goes beyond the maximum 
acceptable wait time has clearly and objectively suffered a harm that 
is serious, based on the government’s own standard. 

6. But the Court does not have to, and should not try to, specify the 
exact point at which, for each patient or in each circumstances, there 
would be unconstitutional effects. It is impossible for the Court to set a 
single standard that covers every type of condition or that would apply 
to every single patient. 

[Emphasis in original.] 

[1717] The plaintiffs also rely on Morgentaler, Chaoulli and Bedford as authority that 

the court need not be concerned with the issue of articulating a threshold for the 

triggering of s. 7 rights in this case. Their position was explained further in another 

exchange with counsel: 

THE COURT: So -- but in my example is it the patient’s decision about 
whether -- the patient says, I’m not going to wait until next week; I have a 
constitutional right to go to a private clinic. 

[Counsel for the plaintiffs]: Yes. 

THE COURT: Is that your position? 

[Counsel for the plaintiffs]: So my position is that as long as the patient is 
paying, either with private insurance or personally for the private treatment, 
it’s irrelevant whether their choice is premature or not. 

[1718] The plaintiffs clearly rely on what they describe as the “thousands of people 

[who] aren’t making the benchmark”. However, as discussed previously, their claim 

is not about wait times but about patient choice. 

[1719] This is consistent with the plaintiffs’ written final submission where they 

describe an “outer limit” of what constitutes a reasonable wait time: 

666. We also have extensive data that shows that many BC patients are 
not receiving their medically necessary diagnostic and/or surgical treatment 
within the maximum acceptable wait time for their condition. 
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667. That is not to say that patients only suffer harm after the maximum 
acceptable wait time for their condition has expired -- rather the maximum 
acceptable wait times reflect the outer timeframe that clinicians and experts 
believe any patients should ever be required to wait. 

668. Many patients will suffer harm within these wait time periods for 
surgical treatment, and indeed will have suffered harm while waiting for a 
diagnosis or a decision for surgery or other treatment, before the Wait Two 
time frame even starts. 

669. The maximum acceptable wait times contained in the BC prioritization 
code system thus reflect the outer limit of what is acceptable on a systemic 
basis for most patients. 

[Emphasis added.] 

[1720] I take this to mean what it says: harm under s. 7 of the Charter can occur at 

any time and benchmarks are the outer limit. Further, when a patient believes she or 

he is suffering harm then private care should be available and it does not matter if 

that decision is premature in the context of benchmarks or from a medical 

standpoint. The plaintiffs’ point is that some patients may decide they are suffering 

harm even with no wait at all and they are constitutionally entitled to seek private 

care outside the public system at any time. For example, the plaintiffs say that the 

fact that two patient witnesses, Ms. Eburne and Ms. Tessier, testified that they “felt 

that they should have their surgery much more quickly” was sufficient to give rise to 

a constitutional right under s. 7 to access private pay surgery outside the public 

system. 

[1721] This was further demonstrated in other submissions by counsel for the 

plaintiffs regarding the right to have immediate access to colonoscopies. According 

to the plaintiffs, they should be available privately because “we can’t ever know for 

sure” who has cancer or who does not have cancer. That is, it is not significant 

whether a wait time benchmark is met or whether there is evidence to suggest that 

the wait has caused or will in fact cause any deterioration in the patient’s condition. 

Instead, all patients have a constitutional right to access a privately paid 

colonoscopy at a private clinic on demand regardless of their diagnosis or the clinical 

findings of their treating physician. As counsel put it: 
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... it is the inability to predict who actually has cancer which is the vital aspect 
of the need for expeditious cancer diagnosis. And it’s why when we can’t ever 
know for sure who has it or who doesn’t have it, and if the government cannot 
provide all patients with timely diagnosis, there has to be another avenue. 

[1722] As further examples of this approach, the plaintiffs submit that Ms. Martens 

had a constitutional right to access a privately funded colonoscopy right away 

despite the fact that, based on her symptoms and circumstances, her treating 

physician did not suspect she had cancer or any other medical condition requiring 

immediate or urgent care. 

[1723] Taking this submission to its logical conclusion, unless the public healthcare 

system can offer every patient a colonoscopy (or any other treatment for that matter) 

upon demand and without any delay, then it would be unconstitutional to restrict the 

private funding or provision of healthcare. The plaintiffs’ argument is not one based 

on timely care but one based on unfettered patient choice. 

[1724] However, if the choice is left to patients, as urged by the plaintiffs, any wait, 

even of one day, could constitute a deprivation of s. 7 because one day or one week 

could, in the opinion of the affected patient, be considered to prolong pain and 

suffering caused by the underlying medical condition. That is entirely appropriate 

from the patient’s point of view but it does not reflect a clinical judgement. For the 

purposes of assessing rights under s. 7 of the Charter such a result would expressly 

contradict the statement in Chaoulli that not all waits engage s. 7 rights. It would also 

be contrary to the expert evidence in this case including the plaintiffs’ experts. For 

example, Dr. Masri testified that a short waiting period of one week would be 

medically undesirable and could lead to overutilization of healthcare resources. 

[1725] Clearly, all patients want to access the highest quality healthcare from the 

best physician, at the best hospital, as soon as possible and patients cannot be 

faulted for that. It is only natural that patients and their family members will want to 

obtain a clear diagnosis and resolve their health issues as soon as humanly 

possible. However, that does not mean that what a patient wants or even thinks he 

or she needs is the measure of what is a “clinically significant” wait time. 
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Self-reported symptoms and pain are clearly relevant to the triaging process of 

patients but, for the purposes of managing an efficient and equitable distribution of 

healthcare resources, some medical expertise is required to determine when a wait 

time is clinically significant for a patient. 

[1726] Moreover, no healthcare system, public or private, could function solely on 

the basis of patient demand. As discussed above, some mechanism of allocating 

healthcare resources and prioritization of patients is a necessary feature of all 

healthcare systems. Indeed all the medical experts and physicians who gave 

evidence in this case agreed that the provision of healthcare cannot be done on the 

basis of the subjective views or demands of patients. Professor Åke Blomqvist, an 

expert health economist for the plaintiffs, testified that in private insurance the policy 

is what determines entitlement, not patient demand. Similarly, Dr. Masri, another 

expert for the plaintiffs, succinctly explained this as follows: 

So if you simply allow everybody to request whatever they want and book 
whatever they want at any time and then you’re not looking at 
appropriateness, you might end up with a[n] overutilization. 

[1727] The physicians and experts who gave evidence in this case also agreed that 

some form of wait lists are an unavoidable and necessary feature of rationing 

healthcare services. Dr. Vertesi, an expert for the plaintiffs, stated that it is medically 

advisable to have some wait times. Dr. Masri, who has considerable experience as a 

surgeon and with making decisions about the allocation of surgical resources, stated 

in his oral testimony that a wait list where patients wait no more than one week for 

elective surgery would be clinically undesirable and would mean that healthcare 

resources are not being managed efficiently. 

[1728] From a legal standpoint, the plaintiffs’ submission is, again, tantamount to a 

claim of a constitutional right to access private healthcare on demand. However, as 

discussed above and as stated expressly in Chaoulli, there is no stand alone 

positive right to healthcare. It would be further over-reaching to recognize such a 

right on demand. 
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[1729] It also seems to me that the plaintiffs’ reliance on Morgentaler, Chaoulli and 

Bedford is misplaced. In all those cases the Supreme Court of Canada was able to 

clearly identify a threshold for the engagement of s. 7. That is, the court identified the 

point beyond which the right to life or security of the person was engaged and the 

contours of the group of persons whose s. 7 rights were being deprived. 

[1730] In Morgentaler, as discussed above, there was clear and uncontroverted 

evidence that abortion procedures performed after 16 weeks were three times riskier 

and that delays beyond the first 16 weeks of pregnancy increases “complication 

rates by 15 to 30%, and the chance of dying by 50% for each week of delay” 

thereafter (Morgentaler at p. 59). In other words, the court identified both the 

persons whose s. 7 rights were engaged, pregnant women seeking abortion 

treatment, and the point of delay beyond which the increased risk to their health 

constituted a deprivation of their right to security of the person. There are, of course, 

individual circumstances but I take from this that there needed to be a clear 

articulation of a threshold for when s. 7 rights were engaged in that case. 

[1731] In Bedford and Carter the courts also defined the scope and nature of the 

deprivation as well as the persons whose s. 7 rights were engaged (before 

advancing to the principles of fundamental justice analysis). In Bedford the evidence 

enabled the courts to find that the impugned provisions denied sex workers access 

to safety measures which would have protected them from serious and even life 

threatening physical violence as well as psychological abuse. This is a meaningful 

threshold. In Carter the court determined that the prohibition of assisted suicide 

deprived the right to life, liberty and security of the person of mature patients 

suffering from grievous and irremediable illnesses who were capable of giving their 

consent for the purpose of accessing physician-assisted suicide. While patients can 

now choose to end their life, it is not solely a matter of individual choice and a 

definite and specific threshold has been established. 

[1732] Ultimately, the plaintiffs in this case have not articulated the threshold beyond 

which waiting for medical care will be clinically significant to a patient’s health. 



Cambie Surgeries Corporation v. British Columbia (Attorney General) Page 478 

Neither have they identified the relevant group of persons whose s. 7 rights are 

engaged. Rather, they very broadly refer to “all patients” in British Columbia. Thus, 

they have not identified the scope of the deprivation or properly defined it. In this 

regard, it is also unclear how the court can consider whether the deprivation is in 

accordance with the principles of fundamental justice when the deprivation itself is 

not properly defined (see Carter at paras. 54-56 and Hitzig v. Canada, (2003), 

231 D.L.R. (4th) 104 (Ont. C.A.) at para. 83). In large part that is determined by the 

plaintiffs’ position that the deprivation is triggered by individual choice and not by a 

clinically significant wait time. I disagree with that approach and I conclude that 

some threshold is required. 

[1733] As can be seen above, the plaintiffs say that the court does not need to be 

concerned with this issue and all that is required is a determination whether the 

impugned provisions of the MPA are unconstitutional (and not saved by s. 1 of the 

Charter). Further, it ought to be left to the Legislature to determine whether some 

alternative regulations ought to be established with respect to some patients once 

the impugned provisions are struck. 

[1734] In my view this submission misses the point. Before a finding can be made 

that there has been a deprivation under s. 7, the circumstances that trigger the 

alleged deprivation must be identified, as well as the manner and extent to which the 

impugned provisions cause the alleged deprivation. Deprivation does not operate in 

a vacuum, whether it is the protection of sex workers, the right to assisted dying or 

waiting for healthcare, and some threshold is required to justify constitutional 

protection and the striking down of otherwise legitimate laws. 

[1735] Chaoulli has defined that access point as requiring a finding that the harm or 

risk of harm from waiting is clinically significant, not the choice of individual patients. 

I adopt that same threshold. 

(iv) Summary: wait times 

[1736] I conclude that, for the purposes of s. 7 of the Charter, the provincial wait time 

benchmarks are a useful proxy for the threshold to be used for deciding whether 
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waiting for medical care is clinically significant. For sure, there are individual 

circumstances among patients and the benchmarks may not be perfect for other 

reasons. But as discussed above, leaving the decision to individual choice is not 

workable or consistent with the law or the expert evidence in this case. I find that 

there is a threshold for when s. 7 rights are engaged and that is the point beyond 

which waiting for care becomes clinically significant to the health of patients. 

[1737] It follows that I do not agree with the plaintiffs that deprivation of the s. 7 rights 

of patients in British Columbia can be established regardless of how long they wait 

for care in the public system, regardless of their medical condition and regardless of 

whether their wait is clinically significant. It also follows that waiting beyond the 

applicable benchmarks may provide generalized and objective evidence that some 

patients are at greater risk of deterioration of their underlying condition and reduced 

surgical outcomes. These latter circumstances may support a finding of deprivation 

of the rights protected under s. 7 of the Charter, again bearing in mind that each 

individual situation is to be considered on its own merits. 

[1738] This should not be taken as a legal determination that s. 7 rights can never be 

engaged where patients suffer harms from waiting for necessary care even prior to 

the priority code benchmark. There may be individual cases where even a shorter 

wait will be clinically significant and lead to serious harms that engage the right to 

life, liberty or security of the person. In any event, the subject claim is not such a 

case. Neither the evidence of the individual patient plaintiffs, discussed below, nor 

the generalized wait time and expert evidence, establish that the s. 7 rights of any 

individual patient has or will be infringed prior to waiting beyond their wait time 

benchmark. 

[1739] Generally, the logic of the benchmarks is that few if any people will suffer 

harm if they are waiting less than the benchmarks. However, perfection is not 

achievable and it is for physicians to make medical judgements in individual cases 

based on the priority codes as part of the process of triaging of patients. The result is 

the assignment of a priority code and wait time benchmark in individual cases. If 
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someone is suffering symptoms that are inconsistent with their initial priority code 

then their priority must be changed as a matter of medical case management by the 

treating physician. I cannot make those judgements. The evidence of the physicians 

acknowledges this fact and indeed the evidence is that physicians engage in this 

triaging and prioritization exercise continuously. 

(e) Deprivation of rights under section 7 of the Charter 

[1740] With the above discussions of the legal context for the subject claim in mind, 

I turn to the first question to be determined under the first part of the s. 7 test: 

whether the plaintiffs have established on a balance of probabilities that waiting for 

care in the public system engages their right to life, liberty or security of the person 

under s. 7 of the Charter. As will be seen, I conclude that the evidence demonstrates 

that the right to security of the person of some patients is engaged as a result of 

unreasonable waits for certain types of elective surgical care. 

[1741] Here I will address the three protected rights under s. 7. In the next section, 

I will turn to the evidence of the individual patient plaintiffs and the non-party patient 

witnesses. I note that, at this stage of the s. 7 analysis, that the evidentiary burden is 

not meant to be extremely onerous and the “real control over the scope and 

operation of s. 7 is to be found in the requirement that the applicant identify a 

violation of a principle of fundamental justice” (Chaoulli at para. 199; see also 

Bedford at para. 78). 

[1742] As a preliminary point, the defendant submits that the plaintiffs have not 

presented expert evidence to establish that waiting for treatment was the cause of 

the alleged harms experienced by the individual patient plaintiffs. According to the 

defendant, the plaintiffs must prove that at least one of the individual plaintiffs 

suffered harm under s. 7 of the Charter. A complete answer to that submission is 

that, as below, I have found that two of the individual patient plaintiffs’ s. 7 rights to 

security of the person have been engaged by a clinically significant wait for 

healthcare. I reach this conclusion using generalized evidence about wait times from 

the SPR data, provincial priority codes for what are reasonable wait times in specific 
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procedures, expert evidence about the significance of the priority codes and 

evidence about the individual patient plaintiffs. 

[1743] However, I agree with the defendant that proving actual harm from waiting in 

an individual case, as opposed to a statistical increase of risk of harm to a certain 

class of patients, requires expert evidence about that individual case. This is the first 

evidentiary path described above. Without expert evidence (including expert 

generalized evidence) it would be difficult if not impossible to determine that the wait 

was the cause of a medical outcome rather than something else such as an 

unrelated surgical complication or a different medical condition. This is a medical 

issue requiring expert medical evidence concerning an individual’s circumstances. 

[1744] As above, the plaintiffs have not tendered expert evidence to substantiate 

their claims on an individual basis. Specifically, there is no expert medical evidence 

regarding the clinical significance of the waits experienced by any of the individual 

patient plaintiffs or witnesses. Instead, the plaintiffs claim that actual harms caused 

by wait times to the individual patient plaintiffs can be proven in the absence of 

expert medical evidence regarding their clinical circumstances and diagnoses. 

I cannot agree with the plaintiffs on this point. As discussed above, the evidence of 

the experts and physicians (including Drs. Masri, Bohm and Guyatt) was consistent 

that waiting for care does not necessarily lead to actual harms. Different patients 

respond differently to wait times. To the extent the plaintiffs claim that any individual 

person has in fact already suffered actual physical or psychological harms due to 

waiting for care that must be proven with admissible expert evidence. This includes 

medical evidence that proves a causal connection between the wait time and the 

alleged harm. I do not agree with the plaintiffs that the simple fact of unreasonable 

wait times by itself demonstrates that the patient plaintiffs’ suffered actual harm in 

violation of their rights under s. 7 of the Charter. 

[1745] On the other hand I do not agree with the defendant if their submission is that 

generalized evidence (and perhaps reasonable hypotheticals) cannot be used. As 

demonstrated above in cases such as Morgentaler this type of evidence has been 
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admissible and significant. What is required is generalized evidence that some 

patients are experiencing wait times beyond the provincial priority codes as well as 

expert evidence that waiting beyond that time can result in a risk of harm to some 

patients. The next stage of the analysis is to determine if the individual 

circumstances of a specific patient mean that it is more than likely that he or she is 

part of the group at risk of suffering harm. This is the second evidentiary path 

described above. It is essentially the one relied on by the plaintiffs and it is the one 

that results, in my view, in the finding that the s. 7 rights of two of the patient 

plaintiffs have been engaged. 

[1746] I now turn to the evidence to determine whether the plaintiffs have 

established that excessive wait times for surgical services in the public system due 

to lack of availability or capacity (as opposed to patient or physician caused delays) 

leads to harms or increased risk of harms that engage the right to life, liberty or 

security of the person. 

[1747] I begin with a discussion of the three protected rights in s. 7 of the Charter. 

(i) Right to life 

[1748] As above, the right to life is engaged when a law or state action imposes 

death or the threat of death, directly or indirectly. The evidence is that medical 

conditions which entail a risk to life or limb are classified as urgent or emergent. 

Elective or scheduled surgeries (the primary focus of this claim) for conditions like 

joint replacement or cataracts are distressing for patients but they are not urgent or 

emergent and, as Dr. Masri pointed out, they are not life-threatening. 

[1749] There is generalized expert evidence that waiting too long can lead to death, 

as one might expect at a very general level. However, there are no examples in the 

evidence where waiting was clinically significant such that it led to the death of 

anyone or increased the risk of death. Ms. Krahn died before the commencement of 

the trial and not from waiting for care. Similarly, while there is nothing specific in the 

evidence, there are indications that some people have died while waiting but the 
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death was unrelated to the wait (for example, patients may have accidents or cancer 

while waiting for a joint replacement). 

[1750] I have set out above the evidence about urgent and emergent care in British 

Columbia. There is a strong consensus amongst the physicians and experts who 

gave evidence in this case that urgent and emergent medical needs, where there is 

risk to life or limb, are treated in a timely manner. This includes the experts of the 

plaintiffs: Professor John McGurran and Dr. Derryck Smith. Dr. Smith, a psychiatrist, 

testified that “individuals who are critically ill, both medically and psychiatrically, 

usually receive excellent and timely healthcare”. The lay evidence from physicians 

testifying for the plaintiffs was the same: Drs. Jean Lauzon, Marcel Dvorak and 

Murray Penner. For the defendant Dr. Robert McMurtry testified “urgent” cases, 

where there is a significant chance that the patient’s health will seriously deteriorate 

in the short term, are addressed within hours or days at the most. He also testified 

that “the response to emergencies and emergency surgery is good in Canada.” 

[1751] This is also consistent with the evidence of patients. In Mandy Martens’ case, 

once her cancer was diagnosed, she received timely surgery and appropriate 

follow-up. Likewise, Erma Krahn received timely surgical care when she required 

heart bypass surgery, abdominal surgery and surgery to deal with lung cancer. The 

only issue she complained about was the wait time for elective surgery on her knee. 

Barbara Collin testified that upon being diagnosed with breast cancer, she was able 

to access treatment “quite quickly”. Other patients, such as Larry Cross, Kyle Doyle 

and Myrna Allison also stated in their affidavits that they received high quality and 

timely care when they had urgent needs. 

[1752] Overall, the evidence demonstrates that when patients face risk to life or limb 

they are provided with timely and high quality care in British Columbia. This may be 

the reason that there is no evidence that wait times were clinically significant in the 

death of patients in British Columbia. 

[1753] Nonetheless, the plaintiffs claim that the SPR wait time data reveals that even 

patients with urgent needs are experiencing lengthy and unreasonable wait times for 
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surgical services. They refer to wait time data which shows that some patients with 

conditions that may develop into emergent or urgent situations, such as cardio-

vascular disease or cancer patients, wait beyond their wait time benchmarks. In my 

view, this is a misinterpretation of the evidence. 

[1754] First of all, the SPR wait time data does not include urgent and emergent 

cases because these surgeries are not scheduled as in cases of elective surgery. 

They are performed as in-patient procedures at publicly funded hospitals. As such, 

no conclusions can be drawn from the SPR data with respect to wait times for urgent 

and emergent surgeries. 

[1755] In addition, as discussed above, the SPR wait time data does not provide any 

information about the causes of wait times. For example, it is not known whether any 

particular cancer patient is waiting because of lack of capacity in the system or 

because of co-morbidities. And there are some procedures related to cancer 

treatment that are not urgent or emergent with the result that there can be a medical 

justification for waiting for treatment. 

[1756] Here there is no expert medical evidence that a particular patient’s condition 

may develop into an urgent or emergent condition or expert evidence that patients at 

a critical priority level are suffering wait times that place their lives at risk. Indeed, as 

above, the evidence is the opposite. Therefore, it is simply not possible to accept the 

plaintiffs’ speculation that perhaps some patients whose wait times are recorded in 

the SPR data might deteriorate to a state where they may die. As I have previously 

discussed, the statistical wait time data does not and cannot indicate whether a 

particular patient’s life has or will be put at risk. 

[1757] The plaintiffs also refer to the experiences of Ms. Martens and Ms. Forster as 

examples of instances where waiting for care in the public system placed these 

patients’ right to life at risk. There is no evidence to substantiate this claim. 

Specifically, there is no medical expert evidence to suggest the wait these two 

patients experienced increased the health risks they faced. Further, their 
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experiences actually demonstrate that when an urgent medical need was identified 

the public system was able to address it without delay. 

[1758] The contemporaneous medical records as well as the evidence of 

Ms. Martens’ treating physicians, Dr. Hansen and Dr. Lauzon, also show that at the 

time she was referred for a colonoscopy there was no reason to suspect she had 

cancer or any other life threatening condition based on her symptoms and the 

available information. 

[1759] With respect to Ms. Forster there is no evidence to support the plaintiffs’ 

assertions about what they describe as her “likely diagnosis” or her “likely wait time 

benchmark”. The evidence is that Ms. Forster was in fact offered a surgical spot. 

However, she declined it for personal reasons and she subsequently asked to be 

taken off Dr. Meneghetti’s wait list because she thought she did not need surgery. In 

any event, once it became known that Ms. Martens and Ms. Forster required urgent 

surgical care, that care as well as all follow-up care was provided to their satisfaction 

and without delay. 

[1760] Accordingly, I conclude that the evidence does not establish that wait times 

for care in the public system put patients at greater risk of death. In other words, the 

evidence does not show wait times are clinically significant insofar as they put 

patients at risk of dying. 

[1761] I also note that, even if this was not the case, these types of medical 

conditions cannot be treated at private surgical clinics but only at publicly funded 

hospitals. Private clinics are not suited to treat these situations nor are they certified 

by the College of Physicians and Surgeons to perform these kinds of surgeries. Put 

another way, regardless of the effects of the impugned provisions of the MPA, 

physicians would not be able to offer urgent or emergent surgical services privately. 

Thus, it cannot be said that there is a sufficient causal connection between the 

impugned provisions and the unavailability of urgent or emergent surgical services 

outside the public system. 
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[1762] It is true that in Chaoulli the Supreme Court of Canada found that wait times 

for healthcare in Québec resulted in a deprivation of the right to life. However, as 

above, the evidence in the subject claim is quite different and I have applied the 

description of this s. 7 right from a subsequent decision, Carter. The case of Carter, 

where the applicant was successful in seeking physician assisted dying, is obviously 

a very different case than the claim here. 

[1763] For these reasons, I find that the plaintiffs have not established a deprivation 

of the right to life in this case. 

(ii) Right to liberty 

[1764] As above, liberty interests under s. 7 are engaged only where the law or state 

action interferes with a person’s ability to make fundamental personal choices. In 

two cases that involved personal decisions regarding one’s own health, Carter and 

A.C., the claimants’ liberty interests were engaged because the impugned provisions 

denied them the ability to accept or deny certain types of medical treatment. 

[1765] There is no allegation, nor is there any evidence, to suggest the impugned 

provisions at issue here have such an effect. The impugned provisions of the MPA 

do not deny patients the freedom to accept or deny treatment. Quite to the contrary, 

the MPA confers a significant benefit, including to the patient plaintiffs, of the funding 

and provision of necessary medical services on the basis of their medical needs. 

I also note that enrollment in MSP is voluntary for both physicians and patients. Nor 

do the impugned provisions limit a patient’s freedom to accept or refuse medical 

treatment, or choose his or her treating physician. Under the MPA (and as part of the 

history of the development of public healthcare in Canada) patients are free to 

choose the medical care they want as well as where, when (subject to wait times, of 

course) and who will provide them that care. 

[1766] In Chaoulli the Supreme Court of Canada also found that liberty rights were 

not engaged, only the right to life and security of the person. Commenting on this 

issue, Binnie and LeBel JJ. specifically rejected the claimants’ claim that their liberty 

rights were deprived (at para. 201). Part of the reasoning was that there is no 
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constitutional right to “spend money” as one desires, on healthcare or otherwise 

(Chaoulli at paras. 201-203). Nor is there is a freestanding constitutional right to 

healthcare, let alone a constitutional right to private healthcare. Likewise, the 

economic interests of healthcare providers, such as the interest of physicians to 

practise their profession without billing restrictions, are not guaranteed under s. 7. 

[1767] In addition, the impugned provisions do not prohibit patients from purchasing 

private healthcare, even assuming such a prohibition could constitute a deprivation 

of liberty (which I do not agree with). As I have previously stated, the impugned 

provisions do not apply to patients. Patients are free to purchase private legal 

medical services, including services that are considered benefits under the MPA, for 

example, through unenrolled physicians or outside the country. In other words, 

patients are free to spend their money on healthcare services as they deem 

appropriate (admittedly within the constraints of the MPA). Therefore it cannot be 

said that there is a sufficient causal connection between the impugned provisions 

and the alleged deprivation. 

[1768] For these reasons I conclude that the plaintiffs have not established a 

deprivation of their right to liberty under s. 7. 

(iii) Right to security of the person 

[1769] Security of the person is engaged where the law in question or state action 

causes, or increases the risk of, physical or serious psychological suffering. 

[1770] The plaintiffs refer to three types of harms which they say are caused or 

exacerbated by excessive wait times: 

a) Prolonging of pain and suffering as well as diminished quality of life 

associated with the underlying illness or injury for which medical care 

is sought; 

b) Irreparable and permanent harm that could have been avoided if 

medical care was provided sooner; and 
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c) Psychological harm such as stress, anxiety and depression attributable 

to the lengthy wait time for treatment itself. 

[1771] The defendant and Canada submit that the prolonging of pain or suffering that 

may be caused by the underlying medical condition cannot constitute a deprivation 

of the plaintiffs’ security of the person because such harms cannot be said to be 

caused by the impugned provisions. Overall, the defendant and Canada submit that 

deprivation of security of the person can be found only if the plaintiffs establish 

permanent physical harm, such as a diminished surgical outcome or permanent 

disability, or serious and profound psychological harm that is solely or primarily 

attributable to excessive wait times for treatment. 

[1772] The focus of the plaintiffs’ claim is on elective and scheduled surgeries, 

primarily less complicated day-care surgeries which can usually be performed at 

private clinics. As above, the problems of excessive wait times for surgical services 

in the public system identified in the evidence relate to elective surgical procedures. 

As noted elsewhere in this judgment, for the most part, these are surgical 

procedures that address conditions that are not life threatening. Or, as Dr. Masri put 

it, no one is going to die if they do not have their joint replacement surgery within the 

wait time benchmark. 

[1773] These procedures are meant to alleviate pain and improve functionality and 

general quality of life. For this reason, the alleged harms arising from delays in 

treatment for the types of conditions that require elective surgery will naturally relate 

primarily to the right to security of the person in s. 7 (rather than the right to life or 

the right to liberty). 

[1774] I next turn to how harm can be determined in the circumstances of this case 

for the purposes of assessing whether the right to security of the person under s. 7 

of the Charter is engaged. 
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a. Harms from waiting or from underlying medical condition? 

[1775] As I have previously alluded to, there are a number of significant challenges 

in terms of making definitive determinations on issues such as pain as well as 

attributing pain to wait times. The defendant goes further and submits that, in the 

absence of expert evidence to distinguish between pain or suffering caused by the 

underlying medical condition, and pain and suffering caused by wait times, there can 

be no finding of deprivation caused by the impugned provisions. 

[1776] It seems to me that adopting the defendant’s submission would set an 

extremely high bar that would seldom be attainable even in less complex cases than 

this one. It is unlikely that medical experts would be able to discern between pain 

caused by the underlying condition and pain that can be attributed to waiting for 

care, even on a balance of probabilities standard. Pain is a very complex 

physiological and psychological phenomenon with quite different presentations in 

different individuals. Generalized evidence can assist in weighing this evidence up to 

a point. But, ultimately, the question is whether prolonging of pain and suffering can 

lead to clinically significant health consequences. I again emphasize that “clinically” 

means that some medical confirmation is required to establish that the prolonging of 

pain will at some point become clinically significant to the health of patients. For 

example, Dr. Bohm’s evidence (and others) was that at a certain point prolonging of 

pain and other symptoms will lead to a worse pre-operative condition which 

increases the risk of reduced post-surgical outcomes as well. 

[1777] More importantly, as a legal matter, I note that in Carter the Supreme Court of 

Canada endorsed the findings of fact of the trial judge that the claimants’ security of 

the person was deprived because the prohibition on assisted suicide had the effect 

of subjecting individuals to prolonged pain and suffering. The pain and suffering 

referred to was not caused by the prohibition but by the underlying grievous and 

irremediable condition (at paras. 64-66). Likewise, in British Columbia Civil Liberties 

Association v. Canada (Attorney General), 2018 BCSC 62, Mr. Justice Leask found 

a deprivation of security of the person where the evidence showed that placing 

inmates in administrative segregation exacerbated their pre-existing mental illness 
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(at paras. 247, 277-278, partially reversed on appeal but not on this point, 2019 

BCCA 228). 

[1778] In both Carter and BCCLA the pain and suffering was not caused by the state 

action or law in question but by the underlying medical condition of the claimants. 

What triggered the claimants’ s. 7 rights was that the law or state action exacerbated 

a pre-existing condition or subjected the claimant to pain and suffering caused by 

their medical condition for a longer period of time. Further, in both cases there was 

no expert evidence to quantify how much of the pain and suffering was attributable 

to the wait. As above, the subjective nature of pain suggests that expert opinions in 

this area would be difficult to formulate and assess. 

[1779] Similarly, the plaintiffs in the subject claim can establish a deprivation of 

security of the person if the evidence demonstrates that, by making timely private 

healthcare unavailable to patients, the impugned provisions effectively prolong or 

exacerbate physical or serious psychological harm or increase the risk thereof, in a 

manner that is clinically significant to their health. In the narrow context of this 

litigation it is the wait that is key. There may be physical or serious psychological 

harm causally related to the wait itself, an underlying condition, or prolonged or 

exacerbated by waiting. Again, it seems to be a fine point medically, but either 

situation could engage security of the person interests. 

b. Subjective vs. objective evidence on harms of wait times 

[1780] Another significant evidentiary challenge in this case is that to a large extent 

the patient plaintiffs’ evidence about the harms they allege that they experienced 

due to wait times is highly subjective and difficult to evaluate. One person will 

experience extreme pain while another person suffering the same medical condition 

for the same amount of time with the same objective findings will complain of no or 

very little pain. Likewise, the extent to which waiting for treatment impacts 

functionality and psychological integrity will vary a great deal depending on each 

patients’ individual circumstances, physiology and psychological profile. Some 

patients are simply more stoic than others. For this reason (and others) it is difficult if 
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not impossible to extrapolate from one person’s experience to all patients with the 

same condition, as urged by the plaintiffs. 

[1781] Additionally, whether or not pain intensified while waiting is extremely difficult 

to determine on the basis of the subjective descriptions of patients. I also note that 

for this reason statements made by a patient to her or his treating physician 

regarding pain and other symptoms are only admissible for the fact that they were 

made, not for their truth (Uppal v. Chung, 2017 BCSC 80 at para. 7). Such factual 

assertions must be corroborated through objective evidence such as diagnostic and 

clinical findings as well as expert medical opinions. 

[1782] Part of the difficulty here is that the plaintiffs have not tendered any 

individualized expert medical evidence to corroborate any of the patient plaintiffs’ or 

witnesses’ statements regarding pain, diminished functionality or psychological 

harms they claim they experienced. Further, there is no individualized expert 

medical evidence to establish that wait times were clinically significant in causing 

those individual experiences. 

[1783] The plaintiffs submit that such objective evidence is not necessary. Rather, 

they submit that the court can infer harm on the basis of the individual patient 

plaintiffs’ and witnesses’ subjective experiences. This means that, as made clear in 

the plaintiffs’ final submissions, the fact that a patient says they cannot bear to wait 

or do not wish to wait any longer for surgery suffices to engage their right to security 

of the person. As above, on this view it is patient choice which triggers the operation 

of s. 7 and neither expert nor generalized evidence is required. I have rejected this 

submission above, finding that there is no entitlement to private healthcare on 

demand, nor can there be. 

[1784] Alternatively, the plaintiffs submit that the court can also infer actual harm to 

individual patients from the aggregated wait time data recorded in the SPR. They 

say that based on this wait time data the court can presume actual physical and 

psychological harms whenever a patient waits beyond his or her acceptable wait 



Cambie Surgeries Corporation v. British Columbia (Attorney General) Page 492 

time benchmark. The plaintiffs also say that subjective complaints and SPR data can 

be combined to prove deprivation under s. 7 of the Charter. 

[1785] If the defendant set the evidentiary bar too high, as discussed above, I find 

that on this point the plaintiffs have set the bar too low. According to the defendant’s 

evidentiary threshold, no claimant would succeed unless they can prove with expert 

evidence that they personally have already suffered physical or serious 

psychological harm. As discussed above, had the Supreme Court of Canada applied 

this evidentiary bar, the claimants in Morgentaler, Chaoulli, Insite and Bedford would 

not have been successful. 

[1786] The plaintiffs, on the other hand, invite the court to find that a large number of 

patients suffering from various medical conditions, have already experienced actual 

permanent physical and psychological harms from waiting on the basis of the 

aggregated wait time data recorded in the SPR. 

[1787] I have already addressed the limitations of generalized wait time data above 

and due to these limitations, I find that it cannot prove a deprivation of s. 7 on its 

own. This kind of data does not indicate the reasons for any delays in treatment. Nor 

can it provide any information on whether a particular patient in fact suffered actual 

harm as a result of the delay. Overall, I cannot simply presume that actual harm to 

an individual patient has occurred simply on the basis of unparticularized statistical 

data. The SPR wait time data is based on median calculations and we do not know 

whether an individual is at the median, below it or above it. The court cannot assume 

harm from the SPR wait time data alone. Moreover, as I have discussed above, the 

fact that a patient exceeds a benchmark does not in itself prove she or he suffered 

actual physical or serious psychological harm. More is required. 

[1788] Turning to the evidence of individual patients, as above, subjective accounts 

of patients, either alone or when combined with just the SPR data, cannot establish 

that a wait time is clinically significant for the purposes of establishing the deprivation 

of a right under s. 7 of the Charter. There must be objective medical evidence 

explained by experts that demonstrates the wait times recorded in the SPR data are 
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clinically significant for at least some patients. For example, there must be objective 

evidence, explained by experts, indicating that some patients experienced clinically 

significant wait times, such that they were at an increased risk of suffering harm, 

including reduced surgical outcomes or surgical complications. 

[1789] As two examples of the need for expert evidence, in Bedford there was a 

significant body of expert evidence as well as evidence from law enforcement, 

regarding patterns of violence against sex workers which showed that operating in a 

bawdy house significantly minimized the risks associated with prostitution. In 

Morgentaler, in addition to statistical evidence regarding the delays to abortion 

treatment caused by the impugned law, there was objective and undisputed 

scientific evidence which showed that those delays in abortion treatment increased 

“complication rates by 15 to 30%, and the chance of dying by 50% for each week of 

delay” (at p. 59). In contrast with what the plaintiffs submit here (that harm can 

simply be presumed based on the fact that patients are waiting for care) there was 

objective medical evidence, explained by expert testimony, which corroborated that 

the delays were significant to the health of at least some women requiring abortions. 

[1790] And in Chaoulli the majority concluded that beyond the evidence that some 

people were waiting for care in the public system, there was also medical evidence 

that in “some serious cases” those waits led to clinically significant health 

consequences to support a finding of a deprivation under s. 7 (at para. 123). As 

above, in each of Bedford, Morgentaler and Chaoulli, the expert evidence was not 

related to a specific individual claimant. Nonetheless, in Chaoulli, there was expert 

medical evidence to enable the court to conclude that the wait times experienced by 

at least some patients increased the risk of serious physical harms. Generalized 

expert evidence similarly supported the claimants’ positions in Bedford and 

Morgentaler. 

[1791] In the circumstances of this case, whether or not the effect of the impugned 

provisions is to deny timely care in a manner that is clinically significant requires 

objective medical evidence, explained by expert testimony, as it raises matters of 
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medical causation and clinical judgement. In my view the court cannot assume that 

wait times are clinically significant for a patient. Nor are patients capable of 

determining or knowledgeable about what is considered a “clinically significant” wait 

time in a given case. 

[1792] I acknowledge, of course, that the evidence of individual patients regarding 

their experiences while waiting for treatment in the public system is both relevant 

and deserving of some weight in assessing whether there is a deprivation. However, 

in this case, I find that in order to establish a deprivation of the right to security of the 

person there must be objective medical evidence, explained by expert testimony, to 

substantiate that waiting for certain types of treatment, at least for some patients, is 

clinically significant, such that it will at some point cause actual, or an increased risk 

of, serious harm to the patient’s health. 

[1793] However, as I note above, it is not necessary for the plaintiffs to demonstrate 

that the harm flows from the wait itself, as harms related to the prolonging or 

exacerbation of an underlying condition also suffice. Furthermore, as discussed 

elsewhere (for example, Blencoe and Saadati v. Moorhead, 2017 SCC 28) expert 

evidence is not required to prove that an individual claimant suffered psychological 

harm that engages s. 7 of the Charter. As a result, my findings regarding the need 

for expert evidence to prove actual harms to the individual plaintiffs and patient 

witnesses from waiting do not apply to psychological harms. 

c. Conclusions on individual and general evidence 

[1794] As can be seen, the possible evidentiary mix that could apply to prove a 

deprivation of a right protected under s. 7 of the Charter in this case is a complicated 

one. There are the statements of individual patients, the observations of treating 

health professionals, the expert evidence of physicians about individual patients 

(which the plaintiffs have opted not to tender), generalized data such as from the 

SPR, information about priority codes and expert evidence about the significance of 

the generalized data. 
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[1795] In addition there are difficult evidentiary issues, including the difficulty of 

deciding whether pain or psychological harm arises from the underlying condition or 

from the wait. No one kind of evidence will demonstrate deprivation in an individual 

case. The combinations of the types of evidence that are necessary will depend on 

the circumstances of individual cases. 

[1796] The plaintiffs have pursued their claim by tendering both the individual 

evidence of patients, as from the patient plaintiffs and witnesses, and general 

evidence on the state and effect of wait times. Again, they have not tendered any 

expert evidence about the harms that individual plaintiffs are alleged to have 

suffered from waiting. However, there is expert evidence on the effects of wait times 

generally and whether waiting in some situations will increase the risk of physical 

and psychological harms. And there are medically-justified provincial wait time 

benchmarks, also explained by expert evidence. 

[1797] Based on my discussion of the evidence and case law, I find that for the 

purposes of establishing a s. 7 claim on actual harms to the individual patient 

plaintiffs (or non-party patient witnesses for that matter) there must be some 

individualized evidence regarding their wait times, their medical conditions and the 

harms they allege they have suffered. On matters of medical causation there must 

be admissible expert evidence as well. With the possible exception of psychological 

harm, individualized expert evidence is necessary to show that an individual plaintiff 

or non-party witness suffered actual harm. But generalized evidence explained by 

experts about whether waiting beyond a certain period of time increases the risks of 

harms for certain medical conditions may also be significant, albeit it alone cannot 

prove an individual plaintiff or non-party witness suffered actual harm. 

[1798] With respect to the wait time data and general expert evidence on the effects 

of wait times, I conclude that when combined with evidence of individual 

circumstances this evidence can establish a deprivation of s. 7 rights. This expert 

evidence about the effect of wait times need not relate specifically to any of the 

individual patients who gave evidence at trial. If the wait time data, along with the 
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expert evidence on the general harms of wait times, enables the court to conclude 

that some patients wait a clinically significant time, such that their wait increases the 

risk of physical or serious psychological harms, then a deprivation of security of the 

person may be established. 

d. Proof of psychological harm 

[1799] Another evidentiary issue in the subject claim concerns the evidentiary 

threshold for establishing serious psychological harm that engages the right to 

security of the person. The defendant submits that the plaintiffs’ claim of 

psychological harm cannot be accepted in this case because no expert evidence 

was tendered to substantiate that any of the individual patient plaintiffs was 

diagnosed as suffering from mental illness or injury as a result of their wait for 

treatment in the public system. 

[1800] As discussed above, the Supreme Court of Canada noted in Chaoulli and 

Blencoe that not every encounter with delays will trigger the application of s. 7. The 

interference with a person’s mental well-being must not be trivial or associated with 

the ordinary anxiety caused by the vicissitudes of life. On the other hand, it need not 

be so grave as to lead to serious mental anguish or nervous breakdown or rise to 

the level of a recognized psychiatric disorder. Put another way, as I read the 

authorities, a specific diagnosis, under for example the DSM-V, is not required. 

[1801] It follows from this that I do not agree with the defendant that deprivation of 

security of the person on the basis of psychological harm cannot succeed without 

expert evidence. In Blencoe the problem was not the absence of expert 

psychological evidence. In fact the Supreme Court of Canada accepted that the 

claimant had suffered serious psychological harm even though there was no expert 

evidence to suggest that he had been diagnosed with a recognized psychiatric 

illness. Rather, the issue was whether the harm he suffered could be attributed to 

the delay in the human rights proceeding (Blencoe at para. 61). The court found it 

could not. 
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[1802] Similarly in New Brunswick (Minister of Health and Community Services) v. 

G. (J.), [1999] 3 S.C.R. 46, the court found that security of the person was engaged 

due to the psychological effects on parents who were faced with the threat of being 

separated from their children. Chief Justice Lamer noted that “[a]s an individual’s 

status as a parent is often fundamental to personal identity, the stigma and distress 

resulting from a loss of parental status is a particularly serious consequence of the 

state’s conduct” (at para. 61). Once again, as in Blencoe, there was no expert 

evidence specific to the claimants suggesting they were diagnosed with a 

recognized psychiatric illness. 

[1803] In a more recent decision, the Supreme Court of Canada addressed the 

evidentiary threshold for proving mental or psychological injury in the context of a 

negligence claim. In Saadati, the court addressed the question whether it was strictly 

necessary for a claimant to adduce expert evidence or other proof of psychiatric 

illness to support a finding of legally compensable mental injury (at para. 13). It also 

concluded that was not the standard: 

[37] ... as Mustapha makes clear [Mustapha v. Culligan of Canada Ltd., 
2008 SCC 27], mental injury is not proven by the existence of mere 
psychological upset. While, therefore, tort law protects persons from 
negligent interference with their mental health, there is no legally cognizable 
right to happiness. Claimants must, therefore, show much more -- that the 
disturbance suffered by the claimant is “serious and prolonged and rise[s] 
above the ordinary annoyances, anxieties and fears” that come with living in 
civil society (Mustapha, at para. 9) ... 

[38] ... To the extent that claimants do not adduce relevant expert 
evidence to assist triers of fact in applying these and any other relevant 
considerations, they run a risk of being found to have fallen short ... To be 
clear, however: while relevant expert evidence will often be helpful in 
determining whether the claimant has proven a mental injury, it is not 
required as a matter of law. Where a psychiatric diagnosis is unavailable, it 
remains open to a trier of fact to find on other evidence adduced by the 
claimant that he or she has proven on a balance of probabilities the 
occurrence of mental injury. 

[Emphasis in original.] 

[1804] While these comments were made in the context of a negligence claim and 

not a Charter claim, I find that they provide further useful guidance on the 

assessment of psychological harm here. The question in dispute in this case, as in 
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Saadati, is whether it is necessary to tender expert medical evidence of a psychiatric 

condition in order to prove mental injury to the individual plaintiffs and non-party 

patient witnesses. Further, in Saadati the court effectively applied the same 

threshold for mental injury as in Blencoe, which is injury that lies between ordinary 

stress and a diagnosed psychiatric illness. The injury must be serious and not an 

ordinary annoyance, stress or anxiety associated with everyday living in society. 

[1805] While the plaintiffs indeed “run a risk” that the evidence will fall short due to 

the lack of expert evidence to substantiate general assertions or subjective evidence 

of stress and anxiety on the part of the individual plaintiffs or non-party patient 

witnesses while waiting for treatment, it is open to them to prove mental injury 

without such expert medical evidence. 

[1806] With these general comments in mind I now turn to examine the evidence on 

the effects of waiting for surgical care in the cases of individual patients. 

M. PATIENT PLAINTIFFS AND PATIENT WITNESSES 

[1807] In the above sections I have discussed the legal context for consideration of a 

claim for deprivation of the rights under s. 7 of the Charter. 

[1808] A deprivation of the right to security of the person can result from physical or 

serious psychological harm or an increased risk thereof. I have also described the 

SPR data about wait times in British Columbia and discussed the use of expert and 

generalized evidence. I have concluded that the provincial wait time benchmarks 

which correspond to the diagnostic priority codes assigned to each patient represent 

the best indication of when waiting for surgical care becomes clinically significant 

and results in an increased risk of harm. I have also discussed the need for a 

sufficient causal connection between the allegation of harm under s. 7 and the 

impugned provisions of the MPA. 

[1809] I turn here to the evidence of the individual patient plaintiffs: Mandy Martens, 

Walid Khalfallah, Chris Chiavatti, Krystiana Corrado and Erma Krahn. I will also 

review the evidence of the non-party patient witnesses. There is evidence from the 
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treating physicians for some of these patients but there is no expert evidence about 

any of them. 

[1810] The circumstances of each patient are set out in detail above and I use brief 

summaries here. For the reasons given above, I am only considering whether there 

was a deprivation of the security of the person under s. 7 of the Charter in relation to 

these patients. I have decided above that the rights to life and liberty are not 

engaged in this case. 

(a) Mandy Martens 

[1811] Ms. Martens was 40 years old when she discovered blood in her stool in 2010 

and then again in 2011. She saw her family physician for this in May 2011. She was 

referred to a general surgeon for a diagnostic colonoscopy but, after waiting, she 

decided to have one done privately at the SRC. 

[1812] Her doctors initially thought the diagnosis was inflammatory bowel disease, 

like colitis, and believed she was otherwise well. On or about June 6, 2011 her 

family physician did not think there was cancer and he believed the liver masses he 

identified in ultrasound were not cancerous since they were quite large (eight cm). 

He expected to see other features if it was cancer. He thought the masses might 

have been congenital. 

[1813] Ms. Martens paid for a private colonoscopy. It took place on June 20, 2011 

and bowel cancer was diagnosed. 

[1814] The plaintiffs submit that the clinically established wait time for Ms. Martens’ 

colonoscopy was two months based on her symptoms at the time she first went to 

her family physician and before the suspicion of a cancer diagnosis arose. On that 

basis the plaintiffs assert that Ms. Martens would have clearly exceeded that wait 

time had she waited for her originally scheduled appointment with Dr. Cowie in 

November 2011 (about six months after her first appointment with Dr. de Vynck). 
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[1815] However, there is no medical evidence, expert or otherwise, to suggest that 

Ms. Marten’s acceptable wait time for the colonoscopy and consultation with the 

specialist was two months. With respect to any generalized evidence about wait 

times, the priority code system with its corresponding wait time benchmarks was not 

in place when Ms. Martens was diagnosed or had her colonoscopy. Thus, no priority 

code was assigned to her condition or could have been assigned. 

[1816] As discussed above this creates some difficulty in determining whether any 

wait was clinically significant. Ms. Martens, appropriately enough, did not testify 

about how long she should have waited. There is only the estimate by counsel on 

this point. 

[1817] The priority codes system was established after the material time for 

Ms. Martens’ condition. There were five different codes designated for 

colonoscopies. Priority code 1 is the most urgent and it includes patients with a “high 

likelihood” of cancer. The wait time benchmark for a colonoscopy under this priority 

code is two weeks. The next three priority codes have an eight-week wait time 

benchmark. Priority code 5 has a 26-week benchmark. No expert medical evidence 

was tendered regarding Ms. Martens’ likely diagnosis or priority code based on her 

symptoms in May 2011. Thus, it would be at best speculation to determine what 

priority code she would have been assigned. 

[1818] The lay evidence of her treating physicians, Drs. Steven Hansen and Lauzon, 

was that given her age and symptoms they did not suspect cancer initially. Further, 

their evidence was that they did not initially suspect she had an urgent medical 

condition. This suggests she likely would not have been assigned one of the top 

priority codes. 

[1819] The plaintiffs also assert that it is certain Ms. Martens would have waited 

many months for her colonoscopy in the public system. However, on the evidence, it 

is entirely possible she could have had her colonoscopy sooner. As noted above, 

Dr. Hansen had indicated in early June that he would attempt to arrange for an 

earlier appointment with Dr. Cowie for the colonoscopy. However, Ms. Martens 
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contacted the SRC and booked an appointment with Dr. Lauzon before Dr. Hansen 

had the opportunity to accelerate her colonoscopy. I find that the plaintiffs’ 

assessment of Ms. Martens’ wait time benchmark as well as her probable actual wait 

time in the public system are speculative and not borne out in the evidence. I add 

that there is no evidence at all that the private colonoscopy Ms. Marten had “may 

well have” saved her life, as asserted by the plaintiffs. 

[1820] I do, however, accept Ms. Martens’ evidence regarding the anxiety and 

worsening of pain she experienced while waiting for the colonoscopy. I do not doubt 

that Ms. Martens’ experienced serious pain, discomfort as well as distress between 

May and June 2011. However, the evidence does not enable me to determine that 

Ms. Martens’ wait time was clinically significant. 

[1821] More importantly, it cannot be said that there is a sufficient causal connection 

between the impugned provisions and Ms. Martens’ pain and suffering. Given the 

nature of her condition, her treatment could not be offered outside the public system. 

Pursuant to the guidelines of the College of Physicians and Surgeons, private clinics 

cannot offer the type of cancer surgery she needed or the follow-up care that was 

required. Therefore, regardless of the operation of the impugned provisions of the 

MPA, Ms. Martens, and patients similarly situated to her, could not have accessed 

timely care outside the public system for cancer surgery. Thus, even if it were 

possible to determine what Ms. Martens’ actual and medically reasonable wait time 

would have been, it still cannot be said that any harms flowing from waiting beyond 

that time were sufficiently caused by the impugned provisions. 

[1822] I conclude that the evidence does not support the claim of Ms. Martens that 

her right to security of the person was engaged while waiting for care in the public 

healthcare system. 

(b) Walid Khalfallah 

[1823] Walid Khalfallah was 20 years old at the commencement of this trial. He 

suffers from a spinal condition called “high thoracic kyphosis”, also known as 

“kyphoscoliosis of the spine”. Severe cases of kyphosis can cause various health 
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complications, including pain and disfigurement. He began treatment at the British 

Columbia Children’s Hospital (“BCCH”) in Vancouver in 2004 and his condition 

deteriorated significantly in 2009. While he was initially supposed to come back each 

year for follow-up care after his 2004 appointment, that was not done until his 

deterioration in 2009. 

[1824] He was placed on a surgical wait list in 2010 by Dr. Christopher Reilly, a 

pediatric spinal surgeon at BCCH. He was assessed a few times at BCCH and 

Dr. Reilly testified that Walid was comfortable and not in any significant pain. His 

mother, Ms. Waitkus, decided to have the surgery done at the Shriners’ Hospital in 

Washington State, United States. During the surgery there Walid suffered very 

serious complications including complete paralysis below the waist. 

[1825] Walid’s actual wait time, even if he had not eventually had his surgery at the 

Shriners’ Hospital in Washington State, would have exceeded his Wait Two P-CATS 

benchmark by approximately two months. It is clear from the evidence that he was 

available for surgery sooner. The reasons for this are not entirely clear and they may 

have included communication problems between BCCH and Ms. Waitkus. And, 

while it does not directly address the standards set by the benchmarks, I note that 

Walid’s mother turned down a surgery date of November 11, 2011 with BCCH that 

was earlier than the January 9, 2012 date at the Shriners’ Hospital. 

[1826] I emphasize that there is no evidence to suggest that the wait at BCCH in 

British Columbia increased the risk for the tragic outcome of Walid’s surgery at a 

hospital in another country in January 2012. Ms. Waitkus was specifically informed 

by Dr. Reilly, and by the surgeons at the Shriners’ Hospital, that there was a high 

risk of serious complications associated with the surgery, including spinal injury and 

paralysis. 

[1827] I also note that due to the very complex nature of Walid’s condition all aspects 

of his care in British Columbia would, in any event, have had to be performed within 

the public system in a hospital setting and could not have been performed at a 

private surgical clinic. Before the surgery Walid required a sedated MRI that took 
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most of one day and Dr. Reilly explained in his evidence that, if the surgery had 

taken place at BCCH, it would have taken a long day involving more than one highly 

specialized surgeon, two spinal cord technicians, specialized nurses and others. 

This level of complexity, specialization and resources is simply not available in 

private facilities in British Columbia. Further, pursuant to the guidelines of the 

College of Physicians and Surgeons such procedures cannot be performed at 

private clinics. For that reason, I find that, in any event, there is no sufficient causal 

connection between the impugned provisions and the harm Walid suffered. 

[1828] There is no denying the tragic result in Walid’s case or the evidence of his 

mother regarding the anxiety and distress she experienced while waiting for his 

surgery to be scheduled. However, even if that could rise to the level of serious and 

profound psychological harm as described in Blencoe, it cannot be said that the 

impugned provisions were a sufficient cause of those harms. As I have stated, 

regardless of the operation of the impugned provisions, Walid would not be able to 

access alternative timely private care outside the public system in British Columbia. 

[1829] For the above reasons, I conclude that the evidence does not support the 

claim by Walid Khalfallah that his right to security of the person was engaged due to 

waiting for care in the public healthcare system in British Columbia and the operation 

of the impugned provisions. 

(c) Chris Chiavatti 

[1830] Mr. Chiavatti injured his right knee while playing sports at school in January 

2009, at age 14. His family physician referred him to a surgeon for consultation that 

month. There was a wait of several months. He and his parents decided to have 

private surgery. This was done by Dr. Brian Day in November 2009 at Cambie 

Surgeries. I have determined that the reasons for the delays in Mr. Chiavatti’s 

treatment in the public system were the result of a number of factors, including 

failures by his treating physicians to properly manage his case. 

[1831] Nonetheless, given the state of wait times for Mr. Chiavatti’s condition at the 

time and his actual Wait One time, it is unlikely his surgery could have ever been 
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completed within his P-CATS wait time benchmark. This is despite the fact that he 

was available for surgery. 

[1832] Mr. Chiavatti’s care came under the P-CATS codes. His Wait One benchmark 

was one week and was three weeks for his Wait Two. The combined maximum 

acceptable wait time for completion of surgery was four weeks. Accordingly, to 

comply with this target he should have had his surgery in February or March 2009, 

approximately eight or nine months prior to when he received his private surgery 

from Dr. Day. Dr. Reilly testified that his Wait One time in 2009 was over one year. 

Given that Mr. Chiavatti’s Wait One time alone was nearly three weeks, and 

especially given the general state of wait times for arthroscopies and Dr. Reilly’s 

evidence about his own wait times in 2009, Mr. Chiavatti’s likely wait time would 

have been several months in excess of his P-CATS wait time benchmark. 

[1833] I also accept Mr. Chiavatti’s evidence, which was corroborated by the 

contemporaneous medical records, that during the wait for surgery his condition 

deteriorated, his pain worsened and his functionality diminished. Once surgery was 

performed by Dr. Day, Mr. Chiavatti’s condition significantly improved as well as his 

functionality, mobility and overall quality of life. Thus, it is clear that Mr. Chiavatti’s 

wait for surgery was clinically significant to his health. However, I note that the wait 

did not result in permanent or irreparable harm as Mr. Chiavatti made a full recovery 

notwithstanding the nine months’ wait beyond his P-CATS wait time benchmark. 

[1834] I find that the plaintiffs have not established that Mr. Chiavatti experienced 

serious psychological harm as a result of his wait. The only evidence on this point 

was Mr. Chiavatti’s statement that he was “quite unhappy” and “kind of grouchy”. 

I find that this does not rise to the level of serious and profound psychological harm 

that extends beyond the ordinary anxieties associated with having a health 

condition. 

[1835] For the above reasons, I conclude that the evidence supports the claim by 

Chris Chiavatti that his right to security of the person was engaged due to his 

clinically significant wait in the public healthcare system for surgery to his right knee. 
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I reach this conclusion because his wait for surgery exceeded his P-CATS wait time 

benchmark by many months. I also note the wait caused him increased pain and 

restricted activities. His claim for psychological harm is dismissed. 

[1836] There were a number of factors contributing to the wait in Mr. Chiavatti’s 

case. There was a failure on the part of his treating physicians to properly 

communicate with him and his parents and advise them of their options. Dr. Gordon 

advised that there was no alternative but to wait for Dr. Reilly without looking into the 

possibility of referring Mr. Chiavatti to a surgeon with a shorter wait list. However, it 

is evident that the impugned provisions denied Mr. Chiavatti the ability to seek more 

timely care in the private system. 

(d) Krystiana Corrado 

[1837] Ms. Corrado is a talented soccer player who injured her right knee while 

playing the sport in April 2011, at age 16. She had an MRI in June 2011 which 

revealed a complete tear of the right anterior cruciate ligament. She saw Dr. Reilly at 

BCCH for a consultation in October 2011 and he determined surgery was required. 

However, with the wait at that time Ms. Corrado would have been over the maximum 

age for patients at BCCH (age 17) so a second referral to another surgeon was 

made to Dr. Tarazi. 

[1838] Ms. Corrado saw Dr. Tarazi in December 2011 and was told she would have 

to wait further, perhaps until July 2012. She then decided to have private surgery 

which was performed on January 19, 2012 at Cambie Surgeries by Dr. Day. 

[1839] Much like Chris Chiavatti, while there are multiple causes for the delays in 

treatment in Ms. Corrado’s case, including poor case management and delayed 

referrals by her treating physicians, the evidence indicates that she would not have 

had her surgery in the public system within her P-CATS wait time benchmark in any 

event. 

[1840] With Ms. Corrado’s P-CATS code, her maximum acceptable Wait One was 

three weeks and Wait Two was three months for a combined maximum acceptable 
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wait time for completion of surgery of 15 weeks. Accordingly, in order to meet the 

benchmark she should have had her surgery by mid-October 2011, three months 

prior to when Dr. Day performed the surgery at Cambie Surgeries. Based on SPR 

data, Dr. Tarazi’s 50th percentile Wait Two time for ACL repairs in 2011 was 24.9 

weeks, and his 90th percentile Wait Two time was 35.9 weeks from the booking form 

received date. 

[1841] Thus, given Dr. Tarazi’s Wait Two times in the relevant time period it is 

unlikely Ms. Corrado would have had her surgery within the 15-week benchmark, 

even though her Wait One benchmark may have been met had she been referred to 

Dr. Tarazi without delay by Dr. Reilly. 

[1842] Further, the wait for her surgery was clearly clinically significant to her health. 

After the surgery at Cambie Surgeries, Ms. Corrado made a full recovery and 

resumed her social and sports activities. There is no evidence that Ms. Corrado’s 

surgical outcome or recovery were diminished in any way as a result of waiting 

beyond her P-CATS benchmark. But I accept Ms. Corrado’s evidence, corroborated 

by the medical reports, that during that time her pain intensified and her mobility and 

functionality continued to deteriorate. A soccer scholarship that Ms. Corrado was 

seeking before her injury was no longer available to her after the injury. That was 

because of the injury itself and not because of any wait. 

[1843] With respect to the allegation of psychological harm, I find that the evidence 

falls short of establishing serious psychological harm. The only evidence on this 

point came from Ms. Corrado who stated that “I didn’t know what to do with myself in 

those months” and that she felt “demoralized” and “upset”. While I do not doubt that 

Ms. Corrado was going through a difficult time, especially because she could not 

engage in sports which were a very important part of her daily life, I do not think 

what she described goes beyond the inconvenience and stress that all patients 

experience due to their conditions and while waiting for care. That alone cannot 

constitute a psychological harm that engages security of the person. As above, to 
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find otherwise would risk trivializing s. 7 rights (Re B.C. Motor Vehicle Act at 

para. 106; Chaoulli at para. 204; G. (J.) at para. 60; Blencoe at para. 57) 

[1844] I conclude that the evidence supports the claim by Krystiana Corrado that her 

right to security of the person was engaged due to a clinically significant wait for care 

in the public healthcare system. She had to wait well beyond the established 

P-CATS wait time target and the wait was significant to her health. Her claim for 

psychological harm is dismissed. 

(e) Erma Krahn 

[1845] Ms. Krahn was born in 1933. She was originally one of the plaintiffs in this 

litigation but she died in April 2014, prior to the start of this trial. Evidence from her 

was tendered by the plaintiffs through an affidavit. 

[1846] Ms. Krahn had a complex medical history involving many surgeries and 

procedures to address a range of conditions including problems in both knees, 

colitis, hypertension, hyperlipidemia, gastroesophageal reflux disease, coronary 

artery disease, and lung cancer. Her complaint about wait times related only to her 

knee problems and she paid for private procedures for both knees at Cambie 

Surgeries. 

[1847] With respect to the right knee meniscal tear in 2012, Ms. Krahn never 

attempted to obtain a specialist consultation or surgery through the public system 

but instead elected to go straight to Cambie Surgeries. Therefore any attempt to 

determine what her wait time would have been and whether she would have 

experienced any physical or psychological harm as a result would be pure 

speculation. 

[1848] In relation to Ms. Krahn’s left knee injury, the plaintiffs’ claim is that, based on 

Ms. Krahn’s symptoms, her maximum acceptable Wait Two time was 12 weeks. 

However, throughout 2009 and 2010, the 90th percentile of Wait Two time for knee 

arthroscopy across British Columbia was 61.3 weeks. 



Cambie Surgeries Corporation v. British Columbia (Attorney General) Page 508 

[1849] There is no expert evidence or other medical evidence to substantiate the 

plaintiffs’ assertions regarding Ms. Krahn’s “likely” wait time benchmark. As above, in 

the absence of such evidence it is impossible to determine what Ms. Krahn’s priority 

code and corresponding benchmark would have been. 

[1850] Further, the plaintiffs’ assertions regarding Ms. Krahn’s wait time do not 

reflect her actual wait time from the moment she was willing, able and available for 

surgery. Due to co-morbidities and multiple medical issues she was only able and 

available to undergo surgery on her left knee in May 2009 and not September 2008 

as asserted by the plaintiffs. Ultimately, she had surgery at Cambie Surgeries in 

October 2009. The evidence does not permit me to determine when she would have 

had her surgery had she continued to wait for surgery in the public system. 

[1851] With respect to the claim that waiting for the right knee surgery led to her 

depression, I find that there is insufficient evidence to establish that Ms. Krahn was 

in fact depressed, or, more importantly, to the extent she was, that it was caused by 

the wait for the right knee surgery. There is no evidence that Ms. Krahn was 

diagnosed with depression or sought treatment for it. Furthermore, Ms. Krahn 

suffered from a multitude of health issues at the same time, notably lung cancer, 

which likely played a more significant role in terms of Ms. Krahn’s mood at the time. 

[1852] I conclude that the evidence does not support the claim by Erma Krahn that 

her security of the person was engaged due to a clinically significant wait time for 

knee surgery. 

(f) Patient witnesses 

[1853] I now turn to the patient witnesses. As with the patient plaintiffs, the issue is 

whether there is evidence to establish that they suffered physical or serious 

psychological harm as a result of their clinically significant wait times for surgical 

care. 
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[1854] The non-party patient witnesses are Monique Forster, Barbara Collin, Grant 

Pearson, Michelle Graham, Marshal Van de Kamp and Denise Tessier. Their 

evidence is also set out in detail above. 

[1855] In Ms. Forster’s case she suffered abdominal pain and it was ultimately 

determined in August 2015 that surgical removal of her gallbladder was necessary. 

She testified that she was told that she would have to wait one year for the surgery. 

In October 2016 she declined a surgery date of November 2016 but then had very 

serious problems later in October 2016. She could not have gallbladder surgery for 

some time because of kidney complications but she ultimately had the gallbladder 

surgery in December 2016. 

[1856] I find that there is insufficient evidence to determine what Ms. Forster’s 

medically reasonable wait time or benchmark would have been when she first 

consulted Dr. Meneghetti, her surgeon. Further, any delays she experienced were 

caused by multiple factors, including her own decision not to undergo surgery when 

she was offered a surgical date. More importantly, as above, ultimately when 

Ms. Forster’s condition deteriorated she received high quality surgical care without 

delay in the public system. 

[1857] The evidence in regard to Ms. Collin is that she had a bilateral mastectomy in 

July 2009. It went well and there is no issue here about that procedure. 

[1858] Ms. Collin’s complaint is about the wait to replace expanders in her breasts 

with permanent implants. Expanders are placed at the time of the mastectomy in 

order to stretch the muscle and allow for placement of permanent implants in the 

future. They stretch the muscle and skin and can cause discomfort, pain and 

difficulty sleeping at night. Ms. Collin’s testified that she was told she could not have 

the expanders removed during the 2010 Olympics in Vancouver (it is not clear why 

that was so). She decided to pay privately for the procedure and this was done in 

April 2010. 
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[1859] With respect to Ms. Collin’s claim of psychological harm the evidence is that 

this was the result of her initial cancer diagnosis and treatment and not the removal 

of the tissue expanders. Her financial hardships similarly arose from these factors 

and there is no evidence from her doctors that she could not work while waiting for 

the surgery to replace the expanders with permanent implants. The plaintiffs submit 

that Ms. Collin had to cash in an RRSP because of the long wait she experienced 

but the evidence is that she was dealing with the initial cancer treatment at that time 

and it was before she was ready for her final surgery. Similarly, she agreed in 

cross-examination that her social restrictions were related to the cancer and not the 

wait for surgery. 

[1860] All treatment for her breast cancer was provided in the public system in a 

timely manner and to her satisfaction. More importantly, there is no evidence 

regarding the applicable wait time benchmarks for the removal of Ms. Collin’s tissue 

expanders. Nor is there any medical evidence to suggest that waiting beyond a 

certain time frame placed her at greater risk of physical injury or harm. 

[1861] I accept Ms. Collin’s testimony, which was also corroborated by Dr. Van 

Laeken’s evidence, that the tissue expanders caused her discomfort and pain and 

that in this regard her lengthy wait for surgery in the public system prolonged those 

symptoms. There is also no question that the removal of the tissue expanders and 

their replacement with permanent implants improved Ms. Collin’s quality of life. 

[1862] But in the absence of evidence regarding the time beyond which it would be 

medically unreasonable to wait for this type of surgery, I am unable to determine at 

what point, if any, waiting for this surgery became clinically significant and engaged 

Ms. Collin’s security of the person. I also find that there is insufficient evidence to 

establish she suffered serious psychological harm as a result of the wait time for the 

removal of the tissue expanders or that any such harm was sufficiently caused by 

the impugned provisions. 

[1863] Grant Pearson was a patient who had a long history as a compulsive eater 

and related obesity. He has seen his weight fluctuate up to 377 pounds, he felt pain 
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in his knees when he weighed that much and he has genetic issues in his family 

such as heart issues, diabetes, glaucoma, stroke, and Crohn’s disease. In 2008 he 

was referred to a general surgeon, Dr. Amson, to be assessed for weight loss 

surgery. He was told he would have to make significant lifestyle changes such as 

losing weight, modifying his diet and committing to a long-term behavioural 

modification plan to demonstrate he was committed to lifelong weight loss even after 

surgery. 

[1864] Mr. Pearson was seen every six months by Dr. Amson and he had trouble 

keeping his weight within the range required before the surgery could take place. 

Ultimately, he had bariatric surgery in July 2013 after waiting what he described in 

his evidence as four years. He could not afford to have it done privately since it 

would have cost about $15,000. It resulted in a dramatic improvement in his weight 

and he even had minimal diabetic symptoms after surgery and after modifying his 

diet. 

[1865] Overall, I find that the plaintiffs’ assertions regarding Mr. Pearson’s wait time 

for bariatric surgery are speculative and unsupported by the evidence. Mr. Pearson 

was only eligible to undergo surgery much later than when the plaintiffs’ suggest. 

There is insufficient evidence to determine Mr. Pearson’s actual wait time. He did 

wait longer than the 26-week maximum acceptable wait time for this treatment but, 

again, it is not clear on the evidence when he was in fact eligible for surgery. It 

appears that a large part of the four-year period he describes waiting was the result 

of not meeting the weight limits and other requirements to have the surgery. Further, 

while it is clear that Mr. Pearson benefitted greatly from the surgery, there is 

insufficient evidence to establish that he suffered any physical or psychological 

harms as a result of the wait. 

[1866] Ms. Graham had sinus surgery with Dr. Amin Javer. Given her decision to go 

straight to the private system and given what turned out to be an exaggerated wait 

time estimate by Dr. Javer, it is impossible to determine what Ms. Graham’s actual 

wait time would have been had she continued to wait for surgery in the public 
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system. Accordingly, what physical or psychological harms Ms. Graham would have 

potentially experienced had she waited in the public system are speculative. 

[1867] With respect to Mr. Van de Kamp, he injured both knees. The injury to his 

right knee was work-related and he was treated promptly through WorkSafeBC. The 

injury to his left knee occurred later while playing sports on August 6, 2016, and it 

was not covered by workers’ compensation. He decided not to wait for surgery in the 

public system for the left knee and had surgery at Cambie Surgeries on 

September 16, 2016, less than six weeks from the original injury. 

[1868] The plaintiffs’ claim that in 2016/2017, the 90th percentile Wait One time for 

Mr. Van de Kamp’s diagnosis was 32.3 weeks. In 2016, the 90th percentile 

Wait Two time using Mr. Van de Kamp’s diagnosis was 26.4 weeks from booking 

form received date. According to the plaintiffs the maximum acceptable wait time 

was 12 weeks. 

[1869] The Wait One figures are inaccurate or are not capable of being 

substantiated. The sources cited by the plaintiffs provide no information regarding 

Wait One time so it is unclear what the basis is for the plaintiffs’ assertion about 

Wait One. The Ministry of Health data for 2016 cited by the plaintiffs for a priority 

code 4 surgery to repair a meniscal tear in a knee does state the wait time for the 

90th percentile from booking form received date was 26.4 weeks. However, the 50th 

percentile for priority code 4 (12 weeks) was seven weeks from the booking form 

received date. 

[1870] More importantly, there is no evidence to support the plaintiffs’ claim that 

Mr. Van de Kamp’s acceptable wait time was 12 weeks. There is simply no evidence 

regarding a priority code that may have been assigned to Mr. Van de Kamp’s left 

knee. This is because he went straight to Cambie Surgeries and avoided the public 

system altogether so no priority code was ever assigned (there was no priority code 

for the right knee because it was covered by WorkSafeBC). 
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[1871] Given Mr. Van de Kamp’s decision to go directly to Cambie Surgeries for 

treatment of the second knee injury there is no direct evidence regarding what his 

wait time would have been in the public system. Nor is there evidence regarding the 

priority code and wait time benchmark that would apply to his situation. The plaintiffs’ 

estimates of his expected wait times are speculative. 

[1872] Even if the sources relied on by the plaintiffs substantiated their assertions 

regarding the Wait One, their estimates are still mathematically incorrect. For 

instance, the plaintiffs submit that, based on the generalized SPR wait time data, at 

the very least, Mr. Van de Kamp would have waited 255 days for the MRI of his left 

knee in the public system. 

[1873] However, as above, the data actually shows that his Wait Two time would 

have likely been less than 26 weeks. Moreover, the plaintiffs’ calculation is based on 

a misunderstanding of the data. The measurement of the 90th percentile represents 

90% of patients who received their MRI in less than 255 days, not more than 

255 days. Thus, in all likelihood Mr. Van de Kamp would not have waited 255 days 

but less. Due to the very general nature of the data it is of course impossible to 

speculate how much less. In any event, for reasons discussed below I also find it is 

not possible to infer from the SPR data alone how long Mr. Van de Kamp would 

have waited had he pursued treatment through the public system instead of going 

directly to Cambie Surgeries. 

[1874] Moreover, contrary to the plaintiffs’ suggestion, there is no medical evidence 

to suggest that waiting for care caused Mr. Van de Kamp any physical or 

psychological injury beyond the immediate symptoms of his knee injury. While I do 

accept that harm resulting from the prolonging or exacerbation of existing symptoms 

may engage s. 7, I am unable to conclude that Mr. Van de Kamp’s right to security of 

the person was engaged due to a wait time that was clinically significant. 

[1875] The final patient witness is Ms. Tessier. She had left knee problems and her 

family physician referred her to a surgeon in February 2014. Her first assessment 

with her surgeon was in July 2015 for a Wait One period of 16-18 months. Her Wait 
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Two time from the decision date to the surgery date was approximately 15-16 

months. Her surgeon’s Wait Two for surgeries was 14-18 months. Her total wait time 

was approximately 32 months and the applicable benchmark was 26 weeks at 

priority code 5 for her knee replacement. 

[1876] The defendant says that the long wait Ms. Tessier experienced was the result 

of “self-interested decisions made by her treating orthopedic surgeons: Dr. Costa 

and his wife, Dr. MacKey”. Over the time that Ms. Tessier was waiting to see 

Dr. MacKey in consultation, Drs. MacKey and Costa did not have a regularly 

scheduled operating room day yet were building the longest wait lists at University 

Hospital of Northern British Columbia. The defendant says this ended up being a 

successful effort to persuade the hospital to give them regularly scheduled operating 

room time, which they received in October 2017. 

[1877] Further, during that time period, Dr. MacKey went on maternity leave and 

failed to ensure a specialist, who was willing and capable of caring for her patients 

and had sufficient operating room time, would follow her patients in her absence. 

Dr. Costa in fact conceded during cross-examination that had it not been for 

Dr. MacKey’s maternity leave, Ms. Tessier would have been seen much sooner. 

Instead Dr. Costa essentially doubled his already very long wait list by taking 

Dr. MacKey’s patients in her absence, all the while being fully aware he did not have 

operating time at University Hospital of Northern British Columbia. Thus, the 

defendant argues, if her treating physicians had been guided by Ms. Tessier’s best 

interests, they would have referred her to another orthopedic surgeon who could 

have likely been able to consult with and operate on Ms. Tessier sooner. 

[1878] There is no question that Ms. Tessier’s overall wait time was extremely long. 

However, I find that multiple factors contributed to her long wait. The most significant 

is poor case management by her treating physicians. It is unclear whether 

Ms. Tessier would have been offered a surgery date within the 26-week benchmark 

had she been referred to a specialist with sufficient operating room time and a 

shorter wait list. I do note that according to the SPR data in 2016 the average wait 
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for Ms. Tessier’s surgery was 30 weeks from booking form received date for the 50th 

percentile and 56.7 weeks from the booking form received date for the 90th 

percentile. We do not know the reasons for these wait times in any given case. But it 

is clear that many patients, in fact the majority, did not undergo knee surgery within 

the 26-week wait time benchmark associated with the priority code 5 assigned to 

Ms. Tessier’s knee replacement. This is where the patient has mild pain and a 

tolerable loss of function due to arthritis or joint degeneration. 

[1879] I agree with the defendant that the primary cause of the delay Ms. Tessier 

experienced was the inadequate decisions of her treating physicians. Nonetheless, 

based on the SPR wait time data for the relevant time period, it is unlikely 

Ms. Tessier’s surgery for her knee would have been scheduled in the public system 

within her priority code wait time benchmark. I also accept Ms. Tessier’s evidence 

that while waiting for surgery she suffered pain and reduced mobility and that this 

had a serious impact on her social life and quality of life more generally. On the 

other hand, there is no evidence that Ms. Tessier in fact suffered from depression or 

ever sought treatment for such symptoms as asserted by the plaintiffs. 

[1880] Given that Ms. Tessier’s wait exceeded the benchmark associated with her 

surgery, I find her wait for surgery was clinically significant. I conclude that the case 

of Ms. Tessier is consistent with and supports the above findings with respect to the 

patient plaintiffs, Ms. Corrado and Mr. Chiavatti. Waiting for medical care in British 

Columbia engages the right to security of the person of some patients who are 

waiting for elective surgery in the public system despite being willing, able and 

available to undergo surgery. 

(g) Summary: security of the person is engaged for some patients 

[1881] The evidence demonstrates that in the cases of Mr. Chiavatti and 

Ms. Corrado the public system was not able to address their medical needs in a 

timely manner even though they were willing, able and available for surgery. Further, 

I also find that waiting beyond their P-CATS wait time benchmarks prolonged their 

pain and suffering and also increased the risk of deterioration and reduced surgical 
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outcomes in a manner that engaged their security of the person interests. 

Ms. Tessier’s evidence is consistent with and supports this finding as well. However, 

the evidence does not support the claims of Mr. Chiavatti, Ms. Corrado and 

Ms. Tessier of serious psychological harm. I conclude that Mr. Chiavatti, 

Ms. Corrado and Ms. Tessier experienced clinically significant waits for surgery that 

engaged their right to security of the person under s. 7 of the Charter. 

[1882] For the reasons discussed above, I find that the evidence relating to the other 

patient plaintiffs and witnesses do not establish that their right to security of the 

person has been engaged due to waiting for care in the public system. 

[1883] Further, with respect to the claim of a violation of the right to security of the 

person, the wait time data in combination with the expert evidence of Drs. Masri, 

Bohm and Guyatt, provides generalized evidence that demonstrates that some 

patients with degenerative conditions who are waiting for elective surgeries beyond 

their priority code wait time benchmarks face a prolonging of pain and suffering and 

a deterioration of their underlying condition, which increases their risk of reduced 

surgical outcomes. 

[1884] When taken as a whole, the specific evidence of Mr. Chiavatti, Ms. Corrado, 

Ms. Tessier and the generalized wait time and expert evidence demonstrates that 

some patients with degenerative conditions who are otherwise available for surgery 

are nonetheless waiting beyond their priority code benchmarks. The evidence is that 

waiting beyond this benchmark may cause prolonging of pain and suffering and 

deterioration of their underlying condition which also increases the risk of reduced 

surgical outcomes. On this basis I find that for patients in these circumstances, 

waiting for surgical services infringes the right to security of the person. 

[1885] The plaintiffs’ claims for violation of the rights to life and liberty under s. 7 of 

the Charter are dismissed. 



Cambie Surgeries Corporation v. British Columbia (Attorney General) Page 517 

[1886] However, before a deprivation of s. 7 can be found the plaintiffs must also 

establish a sufficient causal connection between the infringement of their right to 

security of the person and the impugned provisions. 

(h) Sufficient causal connection: impugned provisions and harms 

[1887] As discussed above, the remaining question to be determined before a 

deprivation of s. 7 can be found is whether there is a sufficient causal connection 

between the impugned provisions and the infringement of the right to security of the 

person of some patients as defined above. Specifically, the plaintiffs’ claim is that the 

impugned provisions have the effect of denying patients access to timely private 

surgical services when the public system cannot provide them that care in a timely 

manner. In this regard, the plaintiffs describe private surgical care as a “safety valve” 

that would enable patients to alleviate the harms of excessive wait times. 

[1888] The plaintiffs describe ss. 17 and 18 as absolute prohibitions against dual 

practice, i.e. prohibiting physicians from providing privately funded medical services 

while practising in the publicly funded healthcare system. The plaintiffs describe 

s. 45 as an absolute prohibition on private insurance in British Columbia. As above, 

it is unclear why or how ss.14 and 18(1)-(2) are applicable and the plaintiffs have not 

articulated this aspect of their pleading. In any event, the plaintiffs claim that the 

cumulative effect of ss. 17, 18 and 45 are to make private surgical care unavailable 

to most British Columbians. 

[1889] I have found above that the evidence does not establish that the right to life or 

liberty is engaged in this case. I have also concluded that the evidence does not 

demonstrate that the security of the person of all of the patients who are MSP 

beneficiaries is engaged in this case, as claimed by the plaintiffs. However, 

I concluded that the evidence does demonstrate that for some patients in need of 

elective surgeries (for example, Mr. Chiavatti, Ms. Corrado and Ms. Tessier), waiting 

beyond the wait time benchmarks associated with their individual priority codes does 

prolong pain and suffering and increases the risk of deterioration and reduced 

surgical outcomes. This engages their right to security of the person under s. 7. 
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[1890] The question I address in this section is whether the evidence also 

establishes that the impugned provisions deny these patients the ability to access 

alternative measures in order to alleviate or avoid the risk associated with waiting 

beyond their wait time benchmarks in the public system. 

[1891] There are three issues with the plaintiffs’ articulation of the causal connection 

between the impugned provisions and the harms of wait times. The first issue is that 

not all instances of waiting for elective surgical care in the public system are 

attributable to the lack of surgical availability in the public system. The evidence is 

clear that some waits are caused by co-morbidities, patient preferences or physician 

decisions, and the unavailability of certain procedures in the private system, as 

discussed above. I have considered this above and Mr. Pearson is an example of 

waiting due to co-morbidities. Another example is Walid Khalfallah who could not 

have obtained treatment in the private system in British Columbia because it could 

not provide the complex procedure he required. In those cases, it cannot be said 

that it is the impugned provisions that subject patients to unreasonable waits by 

making private care unavailable. Patients like Mr. Pearson could not have accessed 

timely care within the public system notwithstanding the operation of the impugned 

provisions, whereas there simply cannot be private alternatives for patients like 

Walid regardless of the operation of the impugned provisions. 

[1892] The second issue, also addressed above, is the threshold question regarding 

the point beyond which s. 7 rights will be engaged. The lack of availability of private 

care will raise constitutional issues under s. 7 only when waiting for necessary 

medical care in the public system becomes clinically significant. As above, it is only 

at that point that security of the person is engaged. 

[1893] However, the plaintiffs have not defined what timely care means. Nor have 

they identified when waiting for care would be clinically significant to a patient’s 

health. Instead, the plaintiffs say that s. 7 is engaged whenever the patient wishes to 

access more timely care outside the public system. As above, that is a claim for a 

constitutional entitlement to access private healthcare on demand. I have rejected 
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this proposition and find that it is both illogical and contrary to the jurisprudence. 

Rather, based on the evidence, I have concluded that in the circumstances of this 

case the best representation of the threshold is the priority code benchmarks which 

reflect the point beyond which waiting will increase the risk of physical harms for 

patients, including deterioration of their underlying condition and reduced surgical 

outcomes. 

[1894] By framing their claim as essentially a matter of patient choice the plaintiffs 

create difficulties about whether there is a sufficient causal connection between the 

impugned provisions and the alleged deprivation of the right to security of the 

person. If it is unknown when waiting will start to cause harms that engage the right 

to security of the person, then it is not possible to determine under what 

circumstances the denial of access to private care sufficiently causes the alleged 

deprivation. 

[1895] Finally, the third issue is that, in contrast with the plaintiffs’ claim, the 

impugned provisions are not absolute or even direct prohibitions of private 

healthcare services. I discuss this in greater detail elsewhere in this judgment. In this 

regard, the plaintiffs’ reliance on Insite, Bedford and Carter is to some extent 

misplaced. 

[1896] In Insite, Bedford and Carter the constitutional challenges related to criminal 

provisions which directly prohibited the safety measures and healthcare services the 

claimants required. For example, in Insite the challenged provisions made it illegal to 

possess controlled substances and thus made it unlawful to provide drug addicts a 

safe injection site in order to avoid serious physical harm, including death. 

[1897] In Bedford the impugned provisions made it unlawful to operate a bawdy 

house, to offer security services to prostitutes and to communicate with clients for 

the purpose of prostitution. The court found that these provisions prohibited the 

exact activities and services prostitutes required access to in order to mitigate the 

risks of serious physical violence and psychological abuse by clients, including 

death. In Carter the challenged provisions made it a criminal offence for physicians 
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and others to assist persons to die who were suffering from grievous and 

irremediable medical conditions. The provisions denied the claimants access to the 

specific health related services they required, thereby forcing some individuals to 

take their own lives prematurely. 

[1898] As I have discussed above, the provisions at issue in this case are not 

absolute prohibitions of private medical services. Section 45 does not prohibit 

patients from accessing private medical services outside the public system. 

Sections 17 and 18(3) are also not absolute prohibitions on the provision of private 

healthcare. As discussed above, these sections do not prohibit physicians from 

providing private pay surgeries or other medically necessary services privately. 

Physicians are free to do so as unenrolled physicians at whatever rates they deem 

appropriate, as long as the service is provided in a private facility (subject to the 

limited exceptions in s.18(2)). Enrolled physicians can also provide private care at 

private clinics at whatever rate they deem appropriate, as long as the service being 

provided is not covered under MSP. Further, enrolled physicians can also provide 

medically necessary services to MSP beneficiaries at private clinics as long as they 

do not charge the patient in excess of MSP rates. 

[1899] In other words, ss. 17, 18 and 45 do not prohibit private healthcare. Rather, 

these sections regulate the market for the funding and delivery of necessary medical 

services by imposing economic conditions on a private market that would compete 

with the public system. Simply put, ss. 17 and 18(3) set the price for the provision of 

medically necessary services to MSP beneficiaries and s. 45 limits the scope of 

private funding of healthcare. 

[1900] Thus, the impugned provisions do not directly prevent patients from obtaining 

private care. Instead, they discourage the emergence of a parallel private healthcare 

system by setting restrictions on both the financing and supply of private healthcare 

in the province. As I discuss in greater detail below, I find that the purpose of these 

measures is to preserve and ensure the sustainability of a universal public 
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healthcare system and ensure that access to necessary medical services (to MSP 

beneficiaries) is based on need and not the ability to pay. 

[1901] Furthermore, as I also elaborate on below, I find that restricting private 

financing and restricting enrolled physicians from charging patients in excess of 

MSP rates in connection with the provision of necessary medical care are the means 

chosen to effect these interrelated purposes. As discussed in greater detail below, 

the overall effect of these measures is to discourage the emergence of a parallel 

duplicative private healthcare system which would compete with the public 

healthcare system in relation to the provision of necessary medical services by 

physicians to MSP beneficiaries. That is a policy choice of government (actually a 

number of governments over the years) and not something the courts can interfere 

with. 

[1902] Therefore, the plaintiffs’ claim must be one of an indirect causal relationship 

between the impugned provisions and the harm to the rights to security of the 

person of some patients. Again, the provisions do not directly apply to patients and 

nor do they prohibit private healthcare. Instead the plaintiffs say that these 

restrictions have the indirect effect of eliminating a duplicative private healthcare 

system, and not merely making it more difficult or somewhat less profitable for 

healthcare providers. I note that, if the issue is simply that these constraints on 

private healthcare make it less profitable for healthcare providers, this would only 

engage the providers’ economic interests and not the s. 7 rights of patients. But the 

economic interests of healthcare providers are not a constitutional matter. The only 

question to be determined here is whether the impugned provisions deny patients 

access to timely care in the private system that otherwise would have been available 

to them. 

[1903] As discussed above, a deprivation of s. 7 can be established where the 

impugned law indirectly deprives the claimant of his or her right to life, liberty or 

security of the person (Carter at para. 62). However, from an evidentiary standpoint, 

the indirect nature of the plaintiffs’ claim distinguishes it from Insite, Bedford and 
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Carter. In those cases, the impugned provisions directly and absolutely prohibited 

the specific activities at issue. Therefore, the sufficient causal connection between 

the impugned provisions and the infringement on the rights to life and security of the 

person of the claimants and similarly situated individuals was clear in those cases on 

the face of the impugned laws or state action. 

[1904] In this case, the impugned provisions do not prohibit patients from accessing 

private surgical services that can be performed at private clinics. Patients can legally 

access such care where it is provided by unenrolled physicians or by enrolled 

physicians if they do not charge in excess of MSP rates. The alleged connection to 

the impugned provisions here is indirect: the allegation is that they impose severe 

economic restrictions on the private healthcare market and it is economically 

unsustainable to offer these services to patients who are suffering from long wait 

times in the public system. 

[1905] Where the connection is indirect, as here, the plaintiffs must show that the 

impugned provisions have the effect of rendering private surgical care unavailable 

and that this is not, for example, a result of business decisions of physicians (as 

alleged by the Coalition Intervenors for example). In this regard, it is crucial to 

distinguish between the economic interests of private insurers (and private 

healthcare providers) which do not engage s. 7 of the Charter and patients’ rights to 

not be denied access to timely healthcare when the public system cannot meet their 

medical needs. 

[1906] As above, the plaintiffs’ claim here is not that the impugned provisions cause 

long wait times in public system (unlike the situation in Morgentaler where the delays 

in treatment were directly caused by the impugned provisions). Instead, the plaintiffs’ 

claim is that the challenged provisions have the effect of making an alternative timely 

option unavailable. This is because the effects of the impugned provisions are so 

restrictive that they make it economically unsustainable to provide such services to 

MSP beneficiaries outside the public system. 
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[1907] With this in mind I now turn to the evidence on the effects of the impugned 

provisions on the availability of private healthcare in British Columbia for MSP 

beneficiaries. 

(i) The unavailability of private surgical services 

[1908] Turning first to s. 45 and the prohibition on the sale of private insurance for 

necessary medical care that would be a benefit under MSP, this does impose a 

significant barrier in terms of access to private medical services in the province. In 

Chaoulli the Supreme Court of Canada endorsed the trial judge’s finding that the 

similar prohibition of private insurance in Québec constituted an economic barrier to 

accessing private healthcare (Chaoulli at para. 34). 

[1909] Much like s. 45 here, the ban on private insurance in Québec had an indirect 

effect on patients’ ability to access private healthcare. While s. 45 is not an absolute 

prohibition on seeking private care, it effectively prevents most MSP beneficiaries 

from obtaining insurance to cover the cost of private care which they otherwise 

cannot afford to pay for out of pocket. It does so by making it unlawful to offer private 

insurance policies to MSP beneficiaries for necessary medical services that would 

be benefits under MSP. Therefore, s. 45 effectively denies some patients access to 

timely private medical services they would have access to if private insurance could 

be offered and purchased in British Columbia. 

[1910] As to the evidence about the restrictions on the provision of private healthcare 

in ss. 17 and 18(3), the evidence in this case is that the vast majority if not all 

physicians who provide medically necessary services in British Columbia are 

enrolled physicians. Only two enrolled physicians, including Dr. Day, have opted-out 

of direct billing of MSP under s. 14 of the MPA. Instead they charge patients directly 

for benefits under MSP (at MSP rates pursuant to s. 18(3)) and the patients are then 

entitled to claim reimbursement from MSP. As previously discussed, the evidence is 

also that relatively few enrolled physicians and private clinics have engaged in 

providing medically necessary services in contravention of ss. 17 or 18(3) of the 

MPA. Furthermore, the provision of surgical services to MSP beneficiaries 
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constitutes a very small portion of the services provided at private surgical clinics. 

Most of their operations involve medical services that are not considered benefits 

under the MPA or patients that are exempt from the operation of the MPA (such as 

WorkSafeBC beneficiaries). Dr. Day’s evidence was that only 15%-20% of Cambie 

Surgeries’ patients are non-exempt MSP beneficiaries (in a previous affidavit he 

deposed that the figure was 10%). 

[1911] At this stage of the s. 7 analysis the question is whether there is a sufficient 

causal relationship between the impugned provisions and the unavailability of timely 

private surgical services to MSP beneficiaries. Are the impugned provisions a 

sufficient cause of the unavailability of private surgical care? If so, this could have 

the effect of denying some patients access to timely private surgical care outside the 

public system because the impugned provisions cause the lack of supply (and 

financing) of such care. To the extent the impugned provisions cause the lack of 

supply and financing of timely private care they also subject some patients to 

clinically significant wait times for care in the public system. 

[1912] The plaintiffs allege that the impugned provisions make the provision of such 

private care uneconomical because it prevents private clinics and physicians from 

covering the costs associated with operating surgical facilities. In their Fifth 

Amended Notice of Civil Claim the plaintiffs put it this way: 

111. For consultations and surgeries within the public health care system, 
the fees for the surgeon or specialist physician are covered by MSP while the 
cost of the hospital facilities is covered by the Government through the 
Hospital Insurance Act. The costs associated with operating a medical facility 
and purchasing surgical and diagnostic equipment are tremendous. 

112. Sections 14, 17, and 18 of the Act have the effect of essentially 
eliminating the ability of medical practitioners to offer private medical services 
to ordinary British Columbians, other than Preferred Beneficiaries, because 
those provisions prevent independent medical practitioners or others from 
charging for the operational costs of running a private clinic. 

[Emphasis added.] 
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[1913] There is however very little evidence regarding the costs associated with 

operating private surgical facilities in order to determine whether they “are 

tremendous”. 

[1914] Specifically, the financial records disclosed by the corporate plaintiffs do not 

enable the court to assess the ratio between the costs of operating a private surgical 

facility, the total revenues generated at a private clinic and how much of that 

revenue is derived from services that are not in violation of the impugned provisions. 

Further, the financial records of Cambie Surgeries and the SRC do not enable the 

court to assess the viability of providing private surgical services at MSP rates. As 

discussed further below, the only evidence on these points comes from Dr. Day, an 

executive member of both Cambie Surgeries and the SRC. 

[1915] There is also no expert evidence from a business evaluator or other 

appropriate expert to explain the economic conditions and pricing of services in the 

private healthcare market in this province. Nor is there expert evidence on whether it 

is financially unsustainable for physicians to operate as unenrolled physicians or to 

operate as opted-out enrolled physicians and provide surgical services at private 

clinics at MSP rates. 

[1916] The expenses associated with the operation of the clinics of all enrolled family 

physicians and specialists are almost always borne by the physicians themselves 

who own the clinics (“clinic” is used to describe these facilities as well as the 

operations of the corporate plaintiffs). MSP pays the physicians on a fee-for-service 

basis for services rendered to MSP beneficiaries but not the costs of operating their 

clinics. The impugned provisions ensure that such overhead facility costs are not 

then imposed on patients by way of extra billing or user charges. 

[1917] Returning to Bedford, there was an absolute prohibition on bawdy houses. 

However, if there had been instead restrictions on the operation of bawdy houses 

then proof would have been required to establish that such restrictions were so 

severe that they actually had the effect of eliminating the availability of bawdy 

houses. For example, this could have been by making it financially impossible or 
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unsustainable to operate a bawdy house. This is similar to the situations in R v. 

Smith, 2015 SCC 34; Sfetkopoulos v. Canada (Attorney General), 2008 FC 33 (aff’d 

2008 FCA 328); Hitzig v. Canada, (2003), 231 D.L.R. (4th) 104 (Ont. C.A.). In R. v. 

Beren and Swallow, 2009 BCSC 429, where the claimants tendered evidence that 

showed that the regulatory restrictions imposed by the Marihuana Medical Access 

Regulations made it nearly impossible to obtain marihuana for medical purposes. 

[1918] As above, the general economic interests of physicians cannot be a 

constitutional issue under s. 7 of the Charter. The plaintiffs must show that the 

impugned provisions create an economic reality which directly or indirectly 

eliminates the market for private surgeries, thereby making privately funded surgical 

treatment truly unavailable for patients. 

[1919] The plaintiffs make something akin to this point in the above excerpt from 

their pleadings. However, they have not raised it directly in their final arguments. In 

closing submissions, the plaintiffs contend that if they are unsuccessful in this 

litigation, and the defendant is permitted to enforce the impugned provisions of the 

MPA, dozens of private clinics will shut down. More importantly, thousands of 

patients will no longer have access to timely surgeries. 

[1920] In oral argument it was asserted that if the impugned provisions are enforced 

then “60,000 surgeries” performed annually at private clinics will no longer be 

available to patients. Counsel referred to the evidence of Dr. Day as the basis for 

this assertion. However, I have reviewed the totality of Dr. Day’s evidence, as well 

as the rest of the evidentiary record, and I cannot find any reference to the number 

of private surgeries provided to MSP beneficiaries at private surgical clinics annually 

or at all. There is no basis for the claim of 60,000 surgeries per year being 

performed at private clinics in British Columbia. 

[1921] Further, the plaintiffs acknowledge that this unknown number of surgeries 

performed at private clinics would include WorkSafeBC and other exempt patients 

as well as surgeries performed pursuant to contracts with the health authorities. 

Indeed, as noted above, the evidence is that the vast majority of surgeries 
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performed at private clinics are for services that are not in violation of the impugned 

provisions in any event. Between 80%-85% of services provided at Cambie 

Surgeries, for example, are not in violation of the impugned provisions. Therefore 

the majority of the services provided at the private clinics will not be impacted by the 

outcome of this litigation. I conclude from this that there is no reason to think current 

operations of private clinics would shut down or otherwise become unsustainable if 

the challenged provisions of the MPA were to be enforced. 

[1922] Dr. Day provided evidence regarding the very high costs associated with 

establishing and maintaining operating rooms as well as surgical staff. His evidence 

was that it would not be possible to offer MSP beneficiaries surgical services at 

private clinics without charging facility fees to cover these costs. In his affidavit he 

states as follows: 

111. Currently, the surgeries performed at Cambie involve a fee for the 
surgeons and anaesthesiologists/assistants, as well as a facility fee. 

112. The facility fee goes to Cambie, and is used to fund the costs of 
operating of the Clinic, including employee salaries, payments for the facility, 
updating equipment, capital replacement costs, and all of the other overhead 
and operating costs necessary to run a modern surgical facility, such as 
implants, devices, and disposables used during procedures. 

[1923] During his cross-examination Dr. Day confirmed this by saying that his clinic 

needs to charge a facility fee in order to cover the overhead expenses associated 

with operating a surgical facility. In the public system the government covers these 

costs through the global budgets allocated to hospitals. Private clinics are not 

entitled to such funds and therefore have to recover it directly from patients. 

[1924] I note that Dr. Day’s evidence on this point was not contested or challenged 

by the defendant. The costs of operating surgical theatres includes maintaining the 

physical facilities, acquiring and maintaining very expensive imaging and other 

diagnostic medical equipment, paying staff (including nurses and technicians) as 

well as administrative staff and other costly aspects of surgical care. These 

administrative and overhead expenses of operating surgical facilities in the public 

system are covered under the global budgets of the publicly funded hospitals. 
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Therefore, when an enrolled specialist is performing surgery in a publicly funded 

hospital, no part of their MSP fee is allocated to cover these operational costs. 

[1925] On the other hand, when the surgery is performed in a private facility these 

operational costs are not paid for by MSP. Nor do the plaintiffs seek that MSP 

reimburse the private clinics for these costs. Rather, their claim is that in order to 

provide surgical services the private clinics must be able to recoup these costs 

directly from the patients. 

[1926] While a full evidentiary record would be preferable, I nonetheless accept that 

these operational costs are likely substantial and that fees at MSP rates would likely 

not suffice to cover these expenses. I also accept that in these circumstances, it is 

not economically sustainable to offer private surgical services to MSP beneficiaries. 

[1927] Moreover, the defendant expressly acknowledges that the legislative intent of 

the impugned provisions is to supress a parallel private market for medically 

necessary care in the province. The defendant further acknowledges that the 

impugned provisions are meant to eliminate, or at least significantly diminish, the 

economic incentives of offering private surgeries. In closing submissions counsel for 

the defendant also stated that discouraging physicians from operating as unenrolled 

physicians is another desirable and intended effect of the impugned provisions. 

[1928] In order to achieve the legislative purpose of protecting the public system and 

ensuring equitable access to necessary medical services, the Legislature has 

chosen to employ measures which impose highly restrictive conditions on the private 

healthcare market. The means chosen to achieve this purpose have the effect of 

making private funding and private provision of necessary medical care 

economically unsustainable. The impugned provisions are most successful when 

there is no parallel private market for medically necessary services. 

[1929] Given the defendant’s submissions regarding the objectives of the impugned 

provisions and their anticipated effects, it appears to me that it is not contentious that 

the impugned provisions create serious and meaningful economic restrictions on the 
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funding and provision of private surgical services to MSP beneficiaries. Further, 

while there are problems with the evidence presented by the plaintiffs, I also find that 

it is not contentious that surgeons cannot provide surgical services to MSP patients 

unless they can recoup the significant operating costs associated with running a 

private surgical facility. 

[1930] By way of summary, the cumulative effect of ss. 17 and 18(3) of the MPA is to 

prevent healthcare providers from lawfully recouping these costs, thereby making it 

uneconomical to provide private surgical services to MSP beneficiaries. In so doing, 

the impugned provisions have the effect of eliminating the supply of timely private 

surgical care and denying MSP beneficiaries access to such services that would 

otherwise be available. 

(j) Conclusion: deprivation of security of the person 

[1931] To conclude, I have approached the deprivation issue here by considering 

evidence about the individual circumstances of patients, generalized evidence about 

wait time data and benchmarks and expert evidence that explains the generalized 

evidence including when a patient would be at risk of physical harm as a result of 

waiting for surgery. 

[1932] I have found that the evidence does not demonstrate that the right to life or 

liberty is engaged in this case. 

[1933] The evidence does demonstrate, however, that waiting beyond the wait time 

benchmarks associated with a patient’s priority code (as assigned by their treating 

physician) increases the risk of physical harm for some patients and engages their 

security of the person under s. 7 of the Charter. That is, some patients with 

deteriorating conditions who require elective surgery face prolonged pain and 

suffering as well as an increased risk of deterioration and reduced surgical outcomes 

given unreasonable waits in the public system. The evidence demonstrates that in 

these circumstances the wait is clinically significant to the health of these patients. 
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[1934] I also find that these risks could potentially be alleviated by accessing timely 

surgical services privately outside the public system. However, the impugned 

provisions have the intended effect of supressing a parallel private market in which 

such private surgical services would be available to patients who are MSP 

beneficiaries. In this regard, the impugned provisions sufficiently cause the 

unavailability of timely private surgical services for those patients who can otherwise 

pay for them out of pocket or would be eligible for private insurance to cover the 

costs. 

[1935] However, as noted above, the plaintiffs’ claim is significantly broader than 

this. The plaintiffs’ claim that the right to life, liberty or security of the person of all 

British Columbian patients are engaged. Further, the plaintiffs seek a remedy that 

would essentially allow all MSP beneficiaries to access private surgical care, 

regardless of their condition, how long they have waited or the reason for their wait 

time. In this regard, the plaintiffs’ claim is about patient choice and the right of all 

patients to access private healthcare on demand. 

[1936] As above, I find that there is no constitutional right entitling patients to choose 

public or private healthcare on demand. There is a disconnect between the plaintiffs’ 

claim, the remedy they seek and the nature and scope of the deprivation established 

on the admissible evidence in this case. 

[1937] Nonetheless, I have found that the evidence establishes that the security of 

the person of some patients waiting for necessary medical services is engaged. 

[1938] In the cases of the patient plaintiffs Chris Chiavatti and Krystiana Corrado, the 

public system was not able to address their medical needs in a timely manner even 

though they were willing, able and available for surgery. The general expert 

evidence on harms of wait times and wait time benchmarks in British Columbia also 

shows that waiting beyond these benchmarks is clinically significant and increases 

the physical risk of deterioration and reduced surgical outcomes for them and other 

patients. 
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[1939] Considering the circumstances of Mr. Chiavatti and Ms. Corrado, the wait 

time data and expert evidence on the effects of waiting beyond the priority code wait 

time benchmarks, I find that the impugned provisions deprived the right to security of 

the person of Mr. Chiavatti and Ms. Corrado and persons similarly situated as 

matters of physical harm. However, their claims of psychological harms are 

dismissed. 

[1940] The claims of Mandy Martens, Walid Khalfallah and Erma Krahn for physical 

and psychological harm are dismissed. 

[1941] With respect to the non-party patient witnesses, I have found that 

Ms. Tessier’s right to security of the person under s. 7 was also deprived by the 

impugned provisions as a matter of physical harm. 

[1942] In the next section I discuss whether the deprivation of the right to security of 

the person of some patients waiting for elective surgeries in the public system, as 

established above, is in accordance with the principles of fundamental justice. If the 

plaintiffs demonstrate that the deprivation is not in accordance with those principles 

then their claims must be allowed, subject to s. 1 of the Charter. If, on the other 

hand, the plaintiffs fail to show that the deprivation is not in accordance with the 

principles of fundamental justice, then their s. 7 claim must be dismissed. 

N. PRINCIPLES OF FUNDAMENTAL JUSTICE 

[1943] I have found above that the impugned provisions of the MPA deprived the 

right to security of the person under s. 7 of the Charter of Mr. Chiavatti and 

Ms. Corrado and persons similarly situated, and caused physical harm to them. 

Their claims of psychological harm are dismissed. 

[1944] In this section I proceed to the second stage of the s. 7 analysis. In order for 

the claims of Mr. Chiavatti and Ms. Corrado to succeed, they must now demonstrate 

that they were deprived of their right to security of the person in a manner that is 

contrary to the principles of fundamental justice. The principles engaged in this case 

are arbitrariness, overbreadth and gross disproportionality. 
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[1945] As part of the discussion of arbitrariness, overbreadth and gross 

disproportionality, it is necessary to consider the purposes and effects of the 

impugned provisions of the MPA. I will then proceed to discuss each of the principles 

of fundamental justice. 

(a) The legislative purpose and means chosen to achieve the 
purpose 

[1946] Before engaging in an analysis of whether or not the impugned provisions 

offend the principles of fundamental justice, it is crucial to properly articulate their 

legislative purpose. 

[1947] In R. v. Moriarity, 2015 SCC 55, writing for the unanimous Supreme Court of 

Canada, Justice Cromwell provided guidance on how courts should approach this 

task in the context of the overbreadth analysis: 

[24] ... At the outset of an overbreadth analysis, it is critically important to 
identify the law’s purpose and effects because overbreadth is concerned with 
whether there is a disconnect between the two. The overbreadth analysis 
thus depends on being able to distinguish between the objective of the law 
and its effects (resulting from the means by which the law seeks to achieve 
the objective). With respect to both purpose and effects, the focus is on the 
challenged provision, of course understood within the context of the 
legislative scheme of which it forms a part. (In my reasons, I use the words 
“objective”, “ends” and “purpose” interchangeably.) 

[1948] The objective of the challenged provision may be difficult to identify but it is 

critical to the overbreadth analysis (at para. 26). The “articulation of the objective 

should focus on the ends of the legislation rather than on its means, be at an 

appropriate level of generality, and capture the main thrust of the law in precise and 

succinct terms” (at para. 26). What the law “actually does” is key and the analysis 

“turns on the relationship between the objective of the law and the effects flowing 

from the means which the law adopts to achieve it” (at para. 27). Further, the 

statement of the challenged provision’s purpose should, to the extent possible, be 

kept separate from the means adopted to achieve it (at para. 27). 
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[1949] According to the court in Moriarity, the statement of purpose should be both 

precise and succinct as was done in cases such as Canada (Attorney General) v. 

Bedford, 2013 SCC 72 and Carter v. Canada (Attorney General), 2015 SCC 5: 

[28] The appropriate level of generality for the articulation of the law’s 
purpose is also critically important. If the purpose is articulated in too general 
terms, it will provide no meaningful check on the means employed to achieve 
it: almost any challenged provision will likely be rationally connected to a very 
broadly stated purpose (see, e.g., Carter v. Canada (Attorney General), ... at 
para. 77). On the other hand, if the identified purpose is articulated in too 
specific terms, then the distinction between ends and means may be lost and 
the statement of purpose will effectively foreclose any separate inquiry into 
the connection between them. The appropriate level of generality, therefore, 
resides between the statement of an “animating social value” -- which is too 
general -- and a narrow articulation, which can include a virtual repetition of 
the challenged provision, divorced from its context -- which risks being too 
specific: Carter, at para. 76. An unduly broad statement of purpose will 
almost always lead to a finding that the provision is not overbroad, while an 
unduly narrow statement of purpose will almost always lead to a finding of 
overbreadth. 

[See also R. v. Safarzadeh‐Markhali, 2016 SCC 14 at paras. 24-29.] 

[1950] The challenged provisions in this claim are ss. 14, 17, 18 and 45 of the MPA. 

These provisions are set out in Schedule II and parts of them are set out here as 

well. The purposive analysis requires focus on the particular statutory provisions that 

are being challenged, as understood within the scheme of the legislation (Moriarity 

at para. 24; Safarzadeh-Markhali at para. 28). 

[1951] At the principles of fundamental justice stage of the analysis, the importance 

or appropriateness of the purpose is not questioned. The purpose is taken at face 

value and assumed to be appropriate and lawful. The sole question is whether the 

effects of the legislation are disconnected in whole or in part from the purpose or 

whether they are grossly disproportionate to the purpose (Bedford at para. 120; 

Moriarity at para. 30; Safarzadeh-Markhali at para. 29). 

[1952] To determine a law’s purpose, courts look to statements of purpose in the 

legislation, if any; the text, the context and scheme of the legislation; and the 

extrinsic evidence such as the law’s legislative history (Moriarity at para. 31, 

Safarzadeh‐Markhali at para. 31). The first informative source for determining the 

https://www.canlii.org/en/ca/scc/doc/2015/2015scc5/2015scc5.html#par76
https://www.canlii.org/en/ca/scc/doc/2015/2015scc55/2015scc55.html#par31
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law’s purpose is any statement of purpose in the legislation itself (Safarzadeh‐

Markhali at para. 32). In this case s. 2 of the MPA provides for such a statement of 

purpose. 

[1953] I will set out the positions of the parties, discuss s. 2 and then proceed to 

discuss the broader context of the MPA as well as the extrinsic evidence and 

legislative history of the impugned provisions. 

(i) The positions of the parties and intervenors 

[1954] In their Fifth Amended Notice of Civil Claim (filed on October 17, 2018) the 

plaintiffs assert as follows: 

127. The provisions of the Act that deny individuals the ability to choose to 
obtain private health insurance and prohibit or restrict access to private 
medical care are unnecessary or are inconsistent with the purpose of the Act, 
are prejudicial to a majority of British Columbians and fail to take into account 
the actual needs and circumstances of people with health conditions who are 
not Preferred Beneficiaries. 

[Emphasis added.] 

[1955] In their pleadings the plaintiffs also define the purpose of the MPA as “… the 

objective of the Government in preserving a publically managed health care system 

in which individual access to necessary medical health care is based on need and 

not an individual’s ability to pay.” In doing so they appear to adopt the purpose set 

out in s. 2 of the MPA. This continued throughout the trial and in the plaintiffs’ final 

argument: 

2873. ... the plaintiffs say that the clear purpose of the impugned provisions 
are to protect the viability of and access to the public health care system, 
which public system is to be available to all based on need and not ability to 
pay.  

[Emphasis in original.] 

[1956] The plaintiffs further submit in their final argument that: 

2878. The purpose clause and legislative history suggests that the purpose 
is preserving a publicly-funded health care system that is accessible to users 
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without financial or other impediments, but not to the exclusion of all other 
health care options. 

[Underline emphasis in original; italic emphasis added.] 

[1957] While the plaintiffs accept that s. 2 of the MPA provides for an accurate 

articulation of the purpose of the MPA and impugned provisions, they interpret that 

as meaning that only healthcare services that are funded and delivered by and 

within the public healthcare system are meant to be allocated based on need and 

not the ability to pay; other healthcare options need not be based on need. 

[1958] The plaintiffs emphasize the importance of not framing the purpose too 

broadly. They characterize the positions of British Columbia and Canada as being 

overbroad because they focus on the preservation of a just and equal healthcare 

system governed by need rather than by wealth and status. According to the 

plaintiffs this is, “at best”, “an animating social value” of the type criticized in Carter. 

On the other hand, the plaintiffs say that articulating the purpose as limiting access 

to private healthcare is too narrow and would effectively collapse the purpose and 

effects analysis. 

[1959] According to the defendant, three of the impugned provisions (ss. 17, 18 and 

45) all further the broad objective of the MPA as expressed in s. 2. The defendant 

also says that the plaintiffs have never explained how the fourth impugned provision 

of the MPA, s. 14, relates to their claim. That provision provides physicians with the 

option of “opting out” of the MSP billing process, allowing them to bill patients 

directly (subject to s. 18(3)). 

[1960] The defendant emphasizes the principle of equity as central to the MPA and 

the CHA but equity is entirely different from “identical” or “equal” as those words are 

used by the plaintiffs. The defendant submits that it is entirely legitimate for the 

Government of British Columbia to seek equitable access to medically necessary 

care for all British Columbians. Equitable here is a reference to the pooling of risk for 

essentially the population of British Columbia rather than specific risk selection 

(excluding pre-existing conditions, for example) which is done by private insurance. 
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This contributes in a fundamental way to social inclusion, according to the 

defendant. 

[1961] With the above in mind, the main point of contention between the parties with 

relation to identifying the purpose of the MPA, is the scope of s. 2. While the 

plaintiffs attempt to confine the purpose set out in that section to healthcare that is 

funded and delivered by and through the public system, the defendant says that s. 2 

cannot be read this way. The defendant submits that such limiting words are absent 

from s. 2. According to the defendant, it would not make sense to limit the objective 

of preserving a healthcare system that is based on need and not the ability to pay, 

but only to services funded by and delivered within the public healthcare system as 

proposed by the plaintiffs. 

[1962] Canada adopted the defendant’s articulation of the MPA’s purpose and 

submits that the objective of the MPA is set out in s. 2 of that statute: “... to preserve 

and protect a publicly administered health care system and to ensure access to 

insured health services is based on need and not an individual’s ability to pay.” As 

with the defendant, Canada says that this is a general principle that applies to the 

funding and delivery of all services under the MPA, not just those funded by and 

delivered within the public healthcare system. 

[1963] Canada also submits that the statement of purpose in s. 2 of the MPA 

accords with the objective of the CHA and the purpose of the challenged provisions 

of the MPA should be informed by the relationship between the provincial and 

federal legislation. Striking the impugned provisions of the MPA necessarily 

implicates the CHA and would be contrary to the accessibility and universality 

principles of the CHA. It would put British Columbia “offside” with respect to the CHA 

prohibitions on extra billing and user charges. This would have financial implications 

for British Columbia as it might then lose its eligibility for the federal healthcare 

transfer of funds. 
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[1964] The final submission of the Coalition Intervenors has a lengthy section on the 

objectives of the challenged provisions of the MPA. The decisions in Moriarity and 

Safarzadeh-Markhali are relied on as is the legislative history of the MPA. 

[1965] The Coalition Intervenors say that the plaintiffs misstate the scope of the 

legislative objective of the MPA by limiting it to equitable access only within the 

public system. The purpose of the MPA as set out in s. 2 is relied on and “it is clear” 

that access to necessary healthcare is based on need and not ability to pay, as it is 

applied to all necessary medical services regardless of whether the services are 

provided in the public system or in any private clinics. 

[1966] According to the Coalition Intervenors the obvious objective of the challenged 

provisions of the MPA is to discourage the development of a two-tiered healthcare 

system because of its effect on equitable access to physician services. This is not an 

animating social value, as described by the plaintiffs, but a primary and core 

objective of the impugned provisions. 

[1967] The Patient Intervenors tendered the evidence of patients who received or 

were offered private surgical care in British Columbia. They submit this evidence 

shows that dual practice creates conflicts of interest and perverse incentives for 

physicians. On ss. 7 and 15 of the Charter, they substantially adopt the submissions 

of the defendant and Canada. On s. 1, they say that greater deference is afforded to 

the government in the circumstances of healthcare than in other contexts. 

Throughout, they urge the court to weigh the impact that striking down the impugned 

provisions would have on British Columbia’s most vulnerable patients. 

[1968] The British Columbia Anesthesiologists’ Society (the “BCAS”) takes no 

position on the plaintiffs’ claim. They do say that many patients are waiting too long 

for healthcare and the Government of British Columbia has not done enough to 

address this problem. They say, in particular, that the shortage of anesthesiologists 

must be addressed. However, the BCAS took not position on the question of 

determining the legislative purpose of the MPA and the impugned provisions. 
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(ii) The purpose of the MPA 

[1969] With the above in mind, I will begin with the general purpose of the MPA. As 

above, the plaintiffs challenge only four provisions, so it is necessary to consider 

those provisions within the broader context and purpose of the MPA. Put another 

way, a purposive analysis is to focus on the particular statutory provisions that are 

being challenged (Safarzadeh-Markhali at para. 28). 

[1970] Understanding the purpose of the MPA begins with consideration of parts of 

its preamble: 

... the people and government of British Columbia believe that medicare is 
one of the defining features of Canadian nationhood and are committed to its 
preservation for future generations; 

... 

... the people and government of British Columbia believe it to be 
fundamental that an individual’s access to necessary medical services be 
solely based on need and not on an individual’s ability to pay. 

[Emphasis added.] 

[1971] The MPA also has an explicit purpose provision: 

Purpose 

2 The purpose of this Act is to preserve a publicly managed and fiscally 
sustainable health care system for British Columbia in which access to 
necessary medical care is based on need and not on an individual’s ability to 
pay. 

[1972] The parties and intervenors all accept that s. 2 sets out the legislative 

purpose of the MPA as well as the impugned provisions. Thus, the legislative 

purpose of the MPA generally, and impugned provisions specifically, appear to be 

twofold. The first objective is to preserve the publicly funded and managed universal 

healthcare system for medically necessary services. In other words, the impugned 

provisions are aimed at ensuring the sustainability of the publicly funded and 

managed healthcare system. The second objective is to ensure that access to 

necessary medical care is based on a patient’s needs and not their ability to pay. 

These two objectives are of course intertwined; one of the primary reasons for 
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having a public healthcare system in the first place is to ensure that healthcare is 

allocated based on need and not wealth or social status. 

[1973] I agree with the defendant and Canada that the second purpose of ensuring 

access based on need, is meant to, among other things, ensure consistency with the 

principles of accessibility and universality under the CHA. In other words, the latter 

part of s. 2 reflects the manner in which the British Columbia Legislature has 

decided to articulate and enshrine the principles of universality and accessibility of 

healthcare services established in the CHA. 

[1974] I note that the principle of universal access which underlies both the CHA and 

MPA must be distinguished from the concept of equality. The purpose of the MPA is 

not to ensure that all patients receive equal treatment in the provision of medically 

necessary services. In fact, it is quite the contrary. The promise of our healthcare 

system is for equitable access. In other words, our healthcare system, at least with 

respect to medically necessary care, is premised on a principle of fairness. Patients 

will be prioritized based on their medical needs and not their ability to pay. 

[1975] I do not believe this point is controversial. In fact, the plaintiffs acknowledge 

the validity of this objective and the importance of the public healthcare system in 

ensuring fair allocation of medically necessary services based on need. 

[1976] However, the issue that remains in dispute is whether the latter objective, i.e., 

ensuring that access is based solely on need, applies only to services that are 

funded by the public system or whether it applies to the funding and provision of all 

medically necessary care. 

[1977] On its face s. 2 seems to apply generally to the provision of all medically 

necessary services in the province when it states that the purpose of the MPA is 

intended to ensure that “access to necessary medical care is based on need and not 

on an individual’s ability to pay.” However, the plaintiffs submit that the latter part of 

s. 2 applies only to services that are delivered within the public system, but not to the 

provision of all medically necessary care. In other words, the plaintiffs seek to read 
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down the equitable access principle underlying the MPA so that it does not apply to 

the provision of medically necessary services rendered outside the public system. 

[1978] The plaintiffs’ submission is not entirely clear but I take their position to be 

that the latter part of s. 2 is qualified by the former part of s. 2: “... to preserve a 

publicly managed and fiscally sustainable health care system for British Columbia in 

which access to necessary medical care is based on need and not on an individual’s 

ability to pay.” The plaintiffs appear to read the words “in which” as referring to the 

public system. The plaintiffs submit that the guarantee of access based only on need 

applies only to medically necessary services within the public system. The point 

seems to be that this does not exclude alternative private medically necessary 

services from being funded and delivered on the basis of a patient’s ability to pay. 

[1979] I cannot agree with the plaintiffs’ interpretation of s. 2 given its syntax and 

grammatical structure as well as the MPA’s broader context and legislative history. 

The “modern principle” of statutory interpretation is that the words of a statute must 

be read “in their entire context and in their grammatical and ordinary sense 

harmoniously with the scheme of the Act, the object of the Act, and the intention of 

Parliament” (see Canada (Minister of Citizenship and Immigration) v. Vavilov, 2019 

SCC 65 at para. 117, quoting E. Driedger, Construction of Statutes (2nd ed. 1983) at 

p. 87). As I read s. 2, the words “in which” refer back to the words “for British 

Columbia” and not to the words “a publicly managed ... health care system” found in 

the first part of the section. The plaintiffs’ interpretation essentially ignores the words 

“for British Columbia,” thereby rendering them meaningless. 

[1980] The grammatical structure of s. 2 is such that the only qualifier to the principle 

of access to healthcare on the basis of need is the term “necessary medical care.” 

As noted by the Supreme Court of Canada, the guarantee of equitable access refers 

only to physician-delivered services, rendering it a partial healthcare plan (Auton 

(Guardian ad litem of) v. British Columbia (Attorney General), 2004 SCC 78): 

43. The legislative scheme in the case at bar, namely the CHA and the 
MPA, does not have as its purpose the meeting of all medical needs. As 
discussed, its only promise is to provide full funding for core services, defined 
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as physician-delivered services. Beyond this, the provinces may, within their 
discretion, offer specified non-core services. It is, by its very terms, a partial 
health plan. ... 

[1981] I am aware of no authority that supports the plaintiffs’ interpretation of s. 2 of 

the MPA. The “ordinary sense” of the latter part of s. 2 is that it applies generally to 

the provision of all medically necessary services. As discussed below, I also find that 

this interpretation is harmonious with the entire context of the MPA, and more 

specifically the context of the impugned provisions. 

[1982] The legislative history of the MPA and the impugned provisions in particular, 

provides further context and demonstrates that the purpose of ensuring access is 

based on need and not an individual’s ability to pay is a general purpose that applies 

to the funding and provision of all medically necessary services in the province. 

[1983] On June 22, 1992, while introducing the Medical and Health Care Services 

Act, S.B.C. 1992, c. 76 (a predecessor of the MPA which already contained the 

impugned provisions restricting physicians’ billing practices and private insurance), 

the Minister of Advanced Education, Training and Technology of British Columbia 

stated in the Legislature:31 

This bill, in our judgment, is essential now to preserve the key characteristics 
of medicare: equal access regardless of one's economic status; equal 
access, whether or not you are rich or poor, to good treatment; not to be 
dependent upon the goodwill of a physician, as the physicians have always 
had traditionally; not to be in the position where one must rely on being a 
charity case. 

[1984] On second reading, the Minister of Finance stated that the legislation 

“continues a tradition ... of saving medicare, reforming medicare, retaining universal 

access to medical services and not having a two-tiered system, one for the rich and 

one for the poor” (emphasis added).32 

[1985] While introducing the MPA in 1995 and referring specifically to ss.17 and 18, 

the then Minister of Health stated:33 
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This legislation is an essential step forward to protecting medicare for British 
Columbians. It protects patients from paying extra charges for medicare 
services in our province; it bans extra-billing for medicare services. It covers 
some 3,000 services paid for by medicare, covering the full health care 
spectrum, from simple blood tests to complex neurosurgery. This legislation 
says clearly and strongly that every British Columbian must have equal 
access to medicare services regardless of income. That means no tray fees, 
no more suture fees, no more facility fees, no extra charges at all for 
medicare services. 

... 

... With this legislation, British Columbia becomes the first province in Canada 
to entrench the founding principles of medicare in law: universality, 
comprehensiveness, accessibility, portability and public administration. ... 

[Emphasis added.] 

[1986] I note in these latter remarks that the Minister specifically connects the 

impugned provisions of the MPA and the five criteria from the CHA, universality, 

comprehensiveness, accessibility, portability and public administration. This further 

supports the defendant’s and Canada’s submissions regarding the interrelations 

between the two statutes. More importantly, it demonstrates that the provisions 

restricting extra billing and user charges in the MPA were specifically intended to 

incorporate the CHA principles into the MPA, namely universality and accessibility. 

[1987] While in committee, the Minister of Health said this about the MPA:34 

... Let's just say that I and, I think, all members of the Legislature believe that 
medicare is one of our defining features as a nation. It is widely recognized 
that access to medicare without financial barriers is one of the hallmarks of 
our system, and I think that it is broadly acknowledged that there are growing 
threats to that access without financial barriers. The provisions of this act 
lower and remove those financial barriers. I think the preamble reflects the 
intent of the act. 

[1988] Similarly, in 1997 the MPA was amended to address issues with extra billing 

and the Minister of Health said this:35 

This legislation ensures the protection of medicare services in British 
Columbia and builds on the Medicare Protection Act. Universal access to 
medical services is a defining principle of health care in Canada. The 
amendments to the Medicare Protection Act will protect the rights of British 
Columbians to equal access to medical services regardless of income or 
where they live. This government is ensuring that medicare coverage is truly 
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universal and that all British Columbians register with the Medical Services 
Plan and have the opportunity to receive health care benefits.  

We are strengthening provisions that prohibit the extra-billing of patients by 
physicians. We will ensure that there are no loopholes that would allow even 
a small minority of practitioners to extra-bill. 

[Emphasis added.] 

[1989] As can be seen the legislative history is consistent with the ordinary sense of 

s. 2 of the MPA: the purpose of the MPA is to preserve and ensure the sustainability 

of a universal public healthcare system that provides necessary medical care based 

on need and not the ability to pay. 

[1990] I do not agree with the plaintiffs that articulating the purpose of the MPA as 

the preservation of a just and equitable healthcare system where access is governed 

by need rather than wealth or status is too broad or constitutes an animating social 

value of the type rejected in Carter. It is clear that having a just and equitable system 

for the funding and provision of medically necessary healthcare is a core part of the 

purpose of the MPA as it was for its predecessors and as it is under the CHA. This is 

also demonstrated by the numerous commissions and reports discussed above 

(such as the Kirby Committee and Romanow Commission). 

[1991] The idea of a just and equitable system of care is surely the concept behind 

care based on need rather than ability to pay, as described in s. 2 of the MPA. I also 

note that Deschamps J. in Chaoulli v. Quebec (Attorney General), 2005 SCC 35, 

although in the course of striking down the Québec equivalent of s. 45 of the MPA, 

accepted that preserving the public healthcare plan is a pressing and substantial 

purpose (Chaoulli at para. 56). I also note that all justices of the Supreme Court of 

Canada in Chaoulli understood that the purpose of the equivalent legislation in 

Québec was to preserve a public healthcare system for medically necessary 

services as a means of ensuring access to such services was based on need and 

not the ability to pay. Nowhere was it suggested that equitable access was limited 

only to services funded by or delivered in the public system. 
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[1992] This broad purpose of preserving and ensuring the sustainability of a 

universal public healthcare system that provides necessary medical care based on 

need and not the ability to pay is also consistent with the objective of the CHA which 

informs how the MPA, and the impugned provisions in particular, ought to be 

interpreted. I note that the plaintiffs do not challenge any of the provisions of the 

CHA. As background, the CHA has an objective provision as follows: 

Canadian Health Care Policy 

Primary objective of Canadian health care policy 

3 It is hereby declared that the primary objective of Canadian health 
care policy is to protect, promote and restore the physical and mental 
well-being of residents of Canada and to facilitate reasonable access to 
health services without financial or other barriers. 

[1993] The CHA also has a separate purpose provision: 

Purpose 

Purpose of this Act 

4 The purpose of this Act is to establish criteria and conditions in 
respect of insured services and extended health care services provided under 
provincial law that must be met before a full cash contribution may be made. 

[1994] As can be seen there is considerable overlap between the two statutes and 

no apparent inconsistencies. As discussed below there is real meaning to this 

consistency because, for example, when a province does not enforce extra billing 

practices, there can be significant funding consequences in the Canada Health 

Transfer (“CHT”). This has in fact happened to British Columbia recently, as also 

discussed below. 

[1995] There is also a logical flaw in the plaintiffs’ interpretation of s. 2 and their 

articulation of the purpose of the MPA. The primary purpose of having a universal 

public healthcare system is to ensure that medically necessary care is provided 

based on need and not the ability to pay, with respect to all patients. Reading into 

the purpose a qualifier of “in the public system” as the plaintiffs propose would 

effectively render s. 2 incoherent. This is because saying that the equity principle 
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only applies to some patients but not necessarily to all would defeat the idea of 

universality and accessibility. 

[1996] In other words, the plaintiffs’ proposed purpose of the MPA and, specifically, 

the impugned provisions would mean that the Legislature’s intent was to ensure that 

medically necessary care in British Columbia would be delivered fairly without regard 

to ability to pay, except for patients who are wealthy enough to afford private 

healthcare. As the legislative history discussed above demonstrates, it is precisely 

this kind of reality that the MPA was designed to prevent. For example, this was 

clearly articulated during the second reading of the predecessor of the MPA (as 

referred to above), when the Minister of Finance stated that the purpose of the MPA 

is “retaining universal access to medical services and not having a two-tiered 

system, one for the rich and one for the poor.” 

[1997] Thus, the purpose of the MPA and impugned provisions is not simply to 

ensure that some patients are prioritized based on their needs while others can pay 

for preferential treatment. The purpose is to ensure that all patients, regardless of 

their wealth or socioeconomic status, gain access to medically necessary services 

based on their medical needs only. 

[1998] To conclude, I find that the legislative purpose of the MPA is twofold. The first 

objective of the impugned provisions is to preserve the publicly funded and managed 

healthcare system and ensure its sustainability. The second objective, which is of 

course closely connected to the first one, is to ensure that medically necessary 

healthcare is provided to all British Columbians solely on the basis of need and not 

the ability to pay. In order to achieve both objectives, the Legislature has adopted 

measures, including the impugned provisions, which discourage a private tier 

healthcare system that would presumably harm the public healthcare system and 

that would prioritize wealth over need in the provision of medically necessary care. 

(iii) The impugned provisions 

[1999] With the general purpose of the MPA in mind, I now turn to the impugned 

provisions of the MPA. As above, the plaintiffs challenge the constitutionality of four 
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sections of the MPA, ss. 14, 17, 18 and 45. The legislative purpose as well as the 

effects of these provisions are discussed below, as is my decision on their 

constitutionality. 

[2000] I will first address s. 14 and ss. 18(1) and (2) together; I have doubts about 

whether these sections are truly engaged in this case. I will then address s. 17, 

s. 18(3), and s. 45. 

[2001] It is perhaps useful to explain the three categories of physicians covered by 

the MPA: 

a) The first category is enrolled opted-in physicians. These are physicians 

who are enrolled in the public plan and must charge MSP directly when 

providing benefits insured by the plan. They cannot charge patients 

privately except for treatment that is not a benefit under the MPA (for 

example, cosmetic surgery) or if the patient is not a beneficiary under 

the MPA (for example, a non-resident who is not enrolled in a 

reciprocal agreement with British Columbia or an out-of-country 

patient). Most physicians in British Columbia are in this category. (See: 

s. 17(1)(a) of the MPA and the enrolment provision in s. 13; s. 28 

relates to non-resident benefits). 

b) The second category is enrolled opted-out physicians. These are 

physicians who are enrolled in the public plan, but have opted out and 

charge their patients directly for benefits insured by the plan. The 

patients are reimbursed by MSP at the MSP rates and any charge to 

the patient beyond the MSP rates would be extra billing. Dr. Day is an 

enrolled, opted-out physician. The evidence suggests the number of 

physicians in this category is very small. (See: s. 14(1), s. 17(2)(c)(i) 

and s. 18(3) of the MPA). 

c) The third category is unenrolled physicians. These physicians are not 

enrolled in the public plan and are prohibited from billing the public 
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plan. They can treat and charge patients privately at a market rate (i.e., 

not the MSP rate), provided their services are rendered at a private 

facility (subject to the limited exceptions in s. 18(2)). The number of 

physicians in this category is also very small. (See: s. 17(2)(d), s. 18(1) 

and s. 18(2) of the MPA). 

[2002] I use “medically required services” where it is used within the body of the 

MPA in, for example, the definition of “benefits.” An alternate phrase, “medically 

necessary services”, is used in s. 2 of the MPA, the general purpose provision. 

Neither phrase is defined. 

a. Section 14 and sections 18(1) and (2) 

[2003] Section 14(1) permits an enrolled practitioner to opt out of the MSP billing 

process and elect to be paid for benefits directly by a beneficiary/patient instead of 

through MSP. This involves the enrolled opted-in physician electing to become an 

enrolled opted-out physician. The s. 14 provision includes the ability to revoke an 

election made under s. 14(1) and outlines the broad process to do so. A practitioner 

who has made an election to opt out is required to provide the patient with a form to 

apply to MSP for reimbursement of the cost of any benefit (s. 14(9)). Section 14(7) 

states further that if an election is in effect, the beneficiary must make a request for 

reimbursement directly to the MSC and the beneficiary is only entitled to the lesser 

of the approved fees or the amount charged by the practitioner. 

[2004] Under the MPA “benefits” is defined as including “medically required services” 

rendered by a medical practitioner enrolled under s. 13 of the statute. Section 13 

(which is not challenged) provides for the enrolment of a medical or healthcare 

practitioner. 

[2005] Section 18(1) prohibits unenrolled physicians from billing in excess of the 

MSP fee schedule or charging user fees when the service being provided is 

considered a benefit under the MPA, which as discussed includes medically required 

services. Section 18(2) states that subsection (1) applies only when a benefit is 
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being provided in a defined hospital, a defined facility or when a health authority 

contracts for the rendering of that particular service. 

[2006] In their final written argument, the plaintiffs say that s. 14 of the MPA, in 

combination with ss. 17 and 18, prohibits doctors “who are enrolled in the public 

system from providing medically necessary services ... outside of the public system 

(the prohibition of dual practice)” (at para. 101). The plaintiffs seem to accept that 

enrolled opted-out physicians can charge patients directly and the patients are then 

reimbursed by MSP (at para. 327). Section 14 was not mentioned in the plaintiffs’ 

oral or written closing submissions beyond stating that it is part of the plaintiffs’ 

constitutional challenge or simply asserting that it prevents enrolled physicians from 

providing private pay treatment in a timely manner. The plaintiffs never explain how 

s. 14 has that effect or why it is engaged. 

[2007] With respect to s. 18, the plaintiffs include it with ss. 14 and 17 as a 

prohibition on dual practice. Their submission as related to s. 18 is very limited and 

very general. Sections 18(1) and 18(2) are not specifically referenced anywhere in 

the plaintiffs’ pleadings or submissions. 

[2008] In their claim (Fifth Amended Notice of Civil Claim, filed October 17, 2018) the 

plaintiffs describe ss. 14 and 18 as follows: 

81. Under the Act, medical practitioners may choose to be enrolled in the 
MSP or not. Section 14 of the Act requires an enrolled practitioner to choose 
between receiving reimbursements from MSP or from the patient directly.  

... 

84. The effect of Section 18 of the Act, as it existed prior to the recently 
proclaimed amendments to the Act, was twofold. Section 18 of the Act 
prohibited anyone charging a “beneficiary” for a service provided by a 
medical practitioner who is not enrolled under the Act, but who provides 
services in a hospital or community clinic that would be “benefits” under MSP, 
an amount greater than the amount payable under the MSP tariff for that 
service. Section 18 of the Act also contained a more stringent limit on the 
amount that may be charged to a patient for services provided by an enrolled 
medical practitioner who has elected, pursuant to section 14 of the Act, to be 
paid directly by patients rather than by MSP -- it limited extra billing in all 
cases, not only for services rendered in a hospital or community clinic. 
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[2009] Under “Part 3: Legal Basis” of the claim, there are also references to these 

provisions including: 

106. Sections 14, 17, 18 and 45 of the Act prevent or severely limit the 
development and availability of private health care to ordinary British 
Columbians. 

107. The combined effect of sections 14, 17, 18, and 45 of the Act, directly 
or indirectly, is to impede the ability of ordinary British Columbians to access 
health care of a reasonable standard within a reasonable time. 

... 

109. Pursuant to paragraph 18(3) of the Act, a person cannot be charged a 
facility fee in relation to a service rendered by a medical practitioner who has 
opted under section 14 to be paid directly by patients. 

... 

111. For consultations and surgeries within the public health care system, 
the fees for the surgeon or specialist physician are covered by MSP while the 
cost of the hospital facilities is covered by the Government through the 
Hospital Insurance Act. The costs associated with operating a medical facility 
and purchasing surgical and diagnostic equipment are tremendous. 

112. Sections 14, 17, and 18 of the Act have the effect of essentially 
eliminating the ability of medical practitioners to offer private medical services 
to ordinary British Columbians, other than Preferred Beneficiaries, because 
those provisions prevent independent medical practitioners or others from 
charging for the operational costs of running a private clinic. 

113. Most medical practitioners working at private medical facilities, such 
as those at the Surgery Centre and SRC, are enrolled medical practitioners -- 
which means that they may provide services in public facilities, and also in 
independent facilities, but in the latter case only for Preferred Beneficiaries 
and other patients not subject to the restrictions of the Act. 

114. Because of the restrictions of the Act  on direct and extra-billing, 
combined with the prohibition of private insurance, private medical facilities in 
British Columbia are effectively prohibited from offering needed medical care 
to a large segment of the population. The most important consequences of 
those measures are felt by ordinary British Columbians themselves, as they 
are prevented from having access to necessary medical care. 

... 

117. In the circumstances where the public health system cannot provide 
reasonable health care within a reasonable time, and patients are precluded 
from choosing to obtain healthcare privately, sections 14, 17, 18 and 45 of 
the Act, both on their own and taken together, constitute a deprivation of the 
rights to life and security of the person guaranteed by section 7 of the 
Charter. 

[Emphasis added.] 
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[2010] Under “Part 2: Relief Sought,” the plaintiffs seek a declaration that ss. 14, 17, 

18 and 45 of the Act are all contrary to ss. 7 and 15 of the Charter and cannot be 

saved under s. 1. 

[2011] There are a number of issues that arise from the plaintiffs’ description of 

ss. 14, 18(1) and 18(2). Firstly, looking at the plain wording of these provisions or 

considering them with ss. 17, 18(3) and 18(4), it is not at all clear how they amount 

to a prohibition of dual practice, as asserted by the plaintiffs. In fact, permitting 

physicians to opt out of the MSP plan under s. 14 seems to go a short distance in 

permitting dual practice since it permits a business relationship between a physician 

and a patient. In addition, it is not clear how the limited restrictions in ss. 18(1) and 

18(2) on extra billing and user charges for unenrolled physicians, which only apply to 

benefits rendered in publicly funded facilities, restrict duplicative private practice. 

Presumably duplicative private practice would be subject to market rates of 

compensation separate from the MSP system. 

[2012] A related problem with the plaintiffs’ claim as it relates to ss. 14, 18(1) and 

18(2) is demonstrated in para. 113 of their Fifth Amended Notice of Civil Claim, 

excerpted above. Their submission is that enrolled physicians can only provide 

services in private or in independent facilities “for Preferred Beneficiaries and other 

patients not subject to the restrictions of the Act.” However, none of the impugned 

provisions (including ss. 14, 18(1) and 18(2) in fact prevent enrolled physicians from 

providing benefits at private clinics to any patients, including MSP beneficiaries. 

Rather, ss. 17 and 18(3) limit how much an enrolled physician and healthcare facility 

can bill a patient for that service. Specifically, ss. 17 and 18(3) restrict enrolled 

physicians from billing MSP beneficiaries beyond MSP rates for benefits provided at 

a private clinic, whether the enrolled physician is billing MSP for that service or the 

patient. Simply put, an enrolled opted-out physician can charge a patient privately for 

treatment in a private facility as long as the payment does not exceed the MSP rate. 

Likewise, an enrolled opted-in physician can charge MSP for treatment in a private 

facility as long as the amount charged does not exceed the MSP rate. 



Cambie Surgeries Corporation v. British Columbia (Attorney General) Page 551 

[2013] Over the course of trial, the plaintiffs have clarified that their claim is about the 

effects the impugned provisions have on the ability of enrolled physicians to provide 

medically necessary services to MSP patients at private clinics, when those patients 

are waiting too long for that care in the public system. The plaintiffs’ constitutional 

challenge is that the measures employed in the MPA to restrict private insurance 

and billing beyond the MSP rates prevent enrolled practitioners from offering 

privately funded healthcare services to MSP beneficiaries at private medical clinics. 

As a result, timely private care is made unavailable to patients who are suffering 

harm from waiting for medical care. 

[2014] However, no part of the plaintiffs’ claim relates to restrictions on unenrolled 

physicians or the provision of care within publicly funded facilities. In fact, the 

plaintiffs emphasize that their claim focuses on enrolled physicians providing 

surgical services outside of the public system in private clinics. The plaintiffs stress 

that there is a clear distinction between the public system and the private system 

that would remain under the remedy they seek. The plaintiffs are not seeking a 

remedy that would allow private pay surgeries to be performed by enrolled or 

unenrolled physicians in publicly funded facilities. What they seek is essentially to 

legitimize the manner in which the corporate plaintiffs have been operating for over 

the past 20 years, i.e., allowing enrolled physicians to provide private pay surgical 

services at private clinics and charging the patients beyond the MSP rates for those 

services. This position developed over the course of this trial and it is not specifically 

pled. 

[2015] The plaintiffs articulated this point many times throughout their closing 

submissions insisting, for example, that their “challenge does not in any way seek to 

have the government or the public healthcare system subsidize or promote private 

healthcare.” In oral submissions counsel for the plaintiffs further explained that 

problems about cross-subsidization of private pay treatment by the public system will 

not arise in British Columbia if they are successful. This is because, unlike the 

United Kingdom and Australia which allow private surgeries in public hospitals, the 

plaintiffs do not seek private pay care in the public system (the problems with 
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duplicative private healthcare in the United Kingdom and Australia are discussed 

below). Rather, the plaintiffs seek a more moderate remedy which would allow 

enrolled physicians to also provide private pay care outside of the public system. 

[2016] However, none of ss. 14, 18(1) or 18(2) imposes any restrictions on enrolled 

practitioners in this regard. Section 14 simply provides for a mechanism for enrolled 

practitioners to elect their mode of payment, i.e., whether they will bill MSP directly 

for their services or bill their patients. Section 14 does not, however, impose any 

restrictions on enrolled practitioners with respect to the provision of private pay 

services. Nor does it restrict physicians from providing both public and private 

healthcare to patients or from charging patients for medical services. The plaintiffs 

expressly disavow that their claim seeks to allow unenrolled (or even enrolled) 

practitioners to provide private pay surgeries at whatever rate they deem appropriate 

within the public system. I conclude that for these reasons s. 14 is not relevant to the 

plaintiffs’ claim. 

[2017] Sections 18(1) and 18(2) impose certain restrictions in terms of billing 

practices for the provision of medically required care. However, these restrictions 

only apply to unenrolled physicians and only when they are providing healthcare 

within a publicly funded facility, subject to the limited exception in s. 18(2)(d). That 

exception invokes restrictions on billing practices for the provision of medically 

required care in private facilities where a health authority contracts for the rendering 

of that particular service. In the limited circumstances that engage s. 18(2)(d), a 

private facility is treated as a publicly funded facility for the purposes of the contract 

between the facility and the health authority. 

[2018] I conclude the fact that ss. 18(1) and (2) only apply to unenrolled physicians 

providing care within publicly funded medical facilities, makes these sections 

irrelevant to the plaintiffs’ claim. The existence of the exception in s. 18(2)(d) does 

not alter my conclusion since private facilities are free to not enter into such 

contracts and accordingly are not confined by the billing restrictions for their 

unenrolled physicians. 
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[2019] Overall, I find that ss. 14, 18(1), and 18(2) are not truly engaged in this case. 

Instead the plaintiffs’ constitutional challenge is in relation only to ss. 17, 18(3) and 

45. Those provisions prohibit the sale of private insurance for medically required 

services to MSP beneficiaries and restrict any person from charging MSP 

beneficiaries in excess of the MSP rates for the provision of medically required 

services rendered by enrolled physicians at any medical facility in the province. The 

plaintiffs’ claim is that these measures have the effect of eliminating the option of 

timely private pay surgical services for MSP beneficiaries when the public system 

fails to provide them with these necessary medical services in a timely manner. 

[2020] While the defendant has not applied to strike out this aspect of the plaintiffs’ 

claim, it is, nevertheless, for this court to determine whether the plaintiffs have laid a 

proper legal and factual foundation for their claim. I find that they have not done so 

in relation to ss. 14, 18(1) and 18(2). However, I also note that the outcome of this 

judgment would be the same in any event and that the following reasoning and 

conclusions regarding the plaintiffs’ ss. 7 and 15 Charter claims apply equally to 

ss. 14, 18(1) and 18(2) of the MPA. 

b. Section 17 

[2021] Section 17 of the MPA states that a person must not charge another person, 

for or in relation to the rendering of a benefit, or for materials, consultations, 

procedures, or use of any place in relation to the rendering of a benefit except in the 

manner specified in the Act. Person is defined under s. 29 of the Interpretation Act, 

R.S.B.C. 1996, c. 238, as including “a corporation, partnership or party.” Section 17 

effectively prohibits enrolled opted-in physicians and healthcare facilities, who are 

providing benefits to beneficiaries, from charging user charges and billing MSP 

beyond the MSP fee schedule. Section 17(2) stipulates that these billing restrictions 

do not apply if the service was not a benefit, was not provided to an MSP 

beneficiary, or was provided by an enrolled opted-out physician. 
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c. Section 18(3) 

[2022] I have found that ss. 18(1) and 18(2) are not truly engaged in this case. 

However, s. 18(3) is relevant, because similar to s. 17, it provides that healthcare 

facilities and enrolled practitioners who have opted out of MSP billing under s. 14 are 

prohibited from charging user charges and charging an MSP beneficiary in excess of 

the MSP rates for services that constitute benefits under the Act. Section 18(3) 

applies regardless of where the benefit is being provided. In this regard, s. 18(3) has 

the same effect as s. 17, only with respect to enrolled physicians who have opted 

out under s. 14. 

[2023] Overall, ss. 17 and 18 are the means by which the Legislature has chosen to 

address the issue of user charges and extra billing, which was expressly identified in 

the 1995 and 1997 legislative debates as one of the primary objectives of the MPA 

and its predecessor, the Medical and Health Care Services Act as discussed above 

in the purpose of the MPA section. 

[2024] Throughout their submissions and throughout this trial, the plaintiffs have 

referred to ss. 14, 17 and 18 as “the provisions prohibiting dual practice.” As above, 

it is unclear to me how ss. 14, 18(1) and 18(2) are relevant in this regard and I find 

they are not engaged. More importantly, ss. 14, 17 and 18 do not constitute a 

prohibition on dual practice, either separately or cumulatively. As above, s. 14 simply 

provides for the mechanism by which enrolled physicians select their mode of 

payment. Sections 17 and 18(3) impose restrictions on the billing practices of 

enrolled physicians and healthcare facilities, regardless of where the benefit is being 

provided. 

[2025] Nowhere in the MPA is there a general prohibition preventing enrolled 

physicians from providing publicly funded and some privately funded care. Enrolled 

physicians are free to render healthcare services that are not considered benefits 

under the MPA and charge whatever fee they deem appropriate. They are also free 

to provide benefits to persons who are not beneficiaries or who are excluded from 

the MPA, such as out-of-country patients and charge whatever fee they deem 
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appropriate (subject to s. 28 of the MPA). Similarly, WorkSafeBC pays enrolled 

physicians for treatment for its claimants well in excess of the MSP rates. Further, 

enrolled physicians are also free to provide benefits to MSP beneficiaries in private 

clinics, as long as they do not charge patients in excess of the MSP rates. There is 

also no provision in the MPA, or in any other statute for that matter, which compels 

physicians to enrol with MSP and subject themselves to the billing restrictions under 

the MPA. 

[2026] Moreover, there is no prohibition on the private delivery of healthcare. To the 

contrary the vast majority of publicly funded healthcare is delivered by independent 

physicians operating their own private businesses, including enrolled physicians, on 

a fee for service basis. The vast majority of physicians in British Columbia and 

Canada generally are not employed by the public system, but run their own 

practices. This is indeed one of the fundamental features of all healthcare systems 

across Canada as discussed in further detail below. And, enrolled physicians are 

free to offer private surgeries at private clinics for medically required services, 

subject only to the College of Physicians and Surgeons’ guidelines, as long as they 

are not billing beneficiaries beyond the MSP rates. 

[2027] Overall, ss. 17 and 18 place limits on how physicians may charge patients for 

the rendering of benefits. In other words, the Legislature in British Columbia chose to 

restrict physicians from directly or indirectly charging patients fees in excess of the 

MSP rates. This is a means to ensure that the ability to pay is not a barrier to 

accessing medically required services. 

[2028] The plaintiffs are correct, however, that the effect of ss. 17 and 18(3) is to 

restrict the ability of enrolled physicians to render benefits privately. In other words, 

ss. 17 and 18(3) have the effect of discouraging enrolled physicians from engaging 

in dual practice with respect to the provision of benefits. In this regard, ss. 17 and 

18(3) have the intended consequence or effect of deterring potential competition 

between the public healthcare system and a private healthcare system with respect 

to medically required care. 
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[2029] However, as noted above, it is critical to maintain a distinction between the 

purpose, means and effects of the challenged provisions so that the arbitrariness, 

overbreadth and gross disproportionality analyses do not become redundant or a 

forgone conclusion. I will consider the purpose and effects of ss. 17 and 18(3) more 

thoroughly in the next section. 

d. Section 45 

[2030] Section 45(1) of the MPA states that a “person must not provide, offer or enter 

into a contract of insurance with a resident for the payment, reimbursement or 

indemnification of all or part of the cost of services that would be benefits if 

performed by a practitioner.” Section 45(3) states that a contract prohibited under 

s. 45(1) is void and s. 45(2) sets out some exceptions, allowing, for example, a 

person to offer private insurance contracts for medically required services to a 

person who is ineligible to be an MSP beneficiary. 

[2031] If ss. 17 and 18 address the delivery side of healthcare (including billing 

practices by physicians and healthcare facilities at the point of service), then s. 45 

deals with the financing side of healthcare. As discussed in detail below, there is 

overwhelming consensus among the economists and healthcare policy experts who 

gave evidence at trial that any measure taken on the delivery side will require 

consideration and possibly corresponding measures on the financing side and vice 

versa, as the two are inherently connected. 

[2032] I take the intention of s. 45 of the MPA to assist in the overall purpose of the 

MPA, to preserve and sustain the publicly funded and managed universal healthcare 

system in which access is determined by an individual’s needs and not their ability to 

pay. The means chosen by the British Columbia Legislature to achieve this goal is 

by prohibiting the sale of private healthcare insurance policies to MSP beneficiaries 

for medically required services that are covered under the public insurance plan 

(benefits). 

[2033] Thus, s. 45 significantly limits the possibility that a private insurance market 

for medically required services will emerge in British Columbia. As discussed in 
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greater detail below, the presumption is that private healthcare insurance would 

provide wealthier individuals with preferential access to healthcare services. As such 

this would presumably offend the principles of universality and accessibility wherein 

access to an equitable system is determined solely on the basis of medical needs 

and not the ability to pay. 

e. The purpose and effects of the impugned provisions 

[2034] As indicated above, the plaintiffs identify equal or identical access to 

healthcare as part of the purpose of the MPA. As I understand it, the plaintiffs’ point 

is that wait times for healthcare are not equal or identical in any event and therefore 

the principles of universality and accessibility are offended regardless of the 

existence or absence of a private duplicative system. In my view, this confuses 

equity with equality (neither word is used in s. 2 of the MPA). 

[2035] By definition healthcare needs differ and require different services and 

different priorities as between different individuals. That is at the heart of the crucial 

triaging function of medical professionals and it results in different patients waiting 

for different and unequal times. Also some patients are properly prioritized at a 

different level than other patients with the same condition because of, for example, 

different co-morbidities. 

[2036] For this reason, there cannot be equal or identical access to healthcare. What 

the Legislature deemed to be an adequate legislative purpose, however, is to ensure 

that access is based on need (as described in s. 2 of the MPA). The system requires 

unequal access because there cannot be a rational distribution of healthcare in any 

system, including a private system, on the basis of equal access. As an ethical 

matter I would add that even in a private system the expectation must be that a 

patient requiring urgent care would receive priority over a patient with less urgent 

needs who could pay more money. 

[2037] It is also important to note that none of the impugned provisions apply to 

patients. Ultimately, patients are free to purchase whatever healthcare services or 

insurance they wish at whatever rates. The impugned provisions only apply to those 
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who deliver healthcare services (primarily enrolled physicians and healthcare 

facilities) and funders of healthcare (primarily private healthcare insurers). I hasten 

to add that it would not be prudent for patients to be complicit in violations of the 

MPA by physicians, healthcare facilities or healthcare insurers. 

[2038] Given the above I do not agree with the plaintiffs’ characterization of the 

impugned provisions as “blanket prohibitions” of private insurance and dual practice. 

I agree with the defendant that the impugned provisions are instead “suppression 

measures” aimed at supressing the emergence of a parallel private market that 

would compete with the public system over the funding and delivery of medically 

required services. 

[2039] The ultimate purpose of these suppression measures, including but not 

limited to the impugned provisions, is to preserve and ensure the sustainability of a 

universal public healthcare system which guarantees that access to necessary 

medical care is based on need and not on an individual’s ability to pay. In order to 

achieve this objective, the Legislature adopted laws that limit the potential 

emergence of a parallel private healthcare market in a manner that would compete 

with the public system to the latter’s presumed detriment. 

[2040] The means chosen to achieve this purpose are the impugned provisions, 

among others. In other words, the regulatory vehicle the Legislature has chosen in 

order to preserve the universal public system and ensure its sustainability and 

ensure that access to medically required care is based on need and not the ability to 

pay, includes a restriction on duplicative private insurance and billing restrictions on 

physicians and healthcare facilities, neither of which are absolute bans. 

[2041] Section 45 prohibits the sale of private insurance only to eligible MSP 

beneficiaries and with respect only to benefits under the MPA. All other services and 

persons who are not eligible MSP beneficiaries can be covered under private 

healthcare insurance policies. Sections 17 and 18(3) regulate the price that can be 

charged by enrolled physicians and healthcare facilities for the provision of benefits 

when they are provided to beneficiaries under the MPA. 
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[2042] Finally, the effects of these provisions are threefold. First, their effect is to 

make the emergence of a parallel private healthcare market for medically required 

services non-viable in economic terms. Section 45 makes it unlawful to introduce 

private insurance for medically required services provided to MSP beneficiaries and 

ss. 17 and 18(3) restrict enrolled physicians in extra billing and charging user fees. 

Sections 18(1) and 18(2) are, as above, not engaged here but they ensure that the 

same principles and rates are used when an unenrolled physician is providing 

medically required care to beneficiaries within a publicly funded healthcare facility. 

The immediate effect of these provisions is that all benefits are rendered to MSP 

beneficiaries according to the same terms and conditions. Thus, in principle, a 

patient’s socioeconomic status will not determine the quality or quantity of necessary 

medical care they can access. 

[2043] Second, the cumulative effect of the provisions is to supress and discourage 

the emergence of a parallel private healthcare market that would presumably 

compete with the public system over the financing and provision of medically 

required care to MSP beneficiaries. Finally, the third relevant effect of the provisions, 

which flows directly from the second effect, is that the provisions create barriers for 

beneficiaries in terms of accessing private healthcare services outside of the public 

plan. One of the intended effects of these suppression measures is to make it 

significantly more difficult to obtain medically required services privately by 

restricting the funding and supply of private healthcare services. 

[2044] The question that remains to be determined is whether these suppression 

measures and their effects, especially the third effect, are arbitrary, overbroad or 

grossly disproportionate in relation to their purpose and therefore offend the 

principles of fundamental justice. I now turn to consider whether some deference to 

government is appropriate in the case of the MPA with respect to the principles of 

fundamental justice and I then turn to the application of each of the principles in the 

circumstances of the subject claim. 



Cambie Surgeries Corporation v. British Columbia (Attorney General) Page 560 

(iv) Is deference applicable? 

[2045] The defendant submits that “[o]ne reason why the plaintiffs are not able to 

establish a breach of a principle of fundamental justice is because their challenge is 

brought in the context of the administration of the public health care system, rather 

than in the administration of the justice system.”36 

[2046] Essentially, the defendant (and Canada) submit that s. 7 rights have 

traditionally been restricted to the administration of justice, primarily criminal law. 

The defendant accepts that the scope under s. 7 has broadened along with the 

development of the jurisprudence. However, they say that, when assessing 

regulatory schemes related to the administration of social programs, such as 

healthcare, the evidentiary burden becomes more onerous on the claimant. Put 

another way, some deference to government is to be given by the courts in these 

situations. Among other reasons, the defendant says that this is because s. 7 does 

not encompass positive rights or obligations on the state to provide individuals with a 

certain level of welfare. 

[2047] The defendant relies on the comments of the Alberta Court of Appeal in Allen 

v. Alberta, 2015 ABCA 277 (leave to appeal ref’d [2015] S.C.C.A. No. 461) where 

the court commented that the text of s. 7 of the Charter indicates it was never 

intended or drafted to apply to the review of social and economic policies. The court 

adopted and discussed a previous decision from Ontario: 

[34] The Ontario Court of Appeal highlighted the problem of attempting to 
constitutionalize social policies in Tanudjaja v Canada (A.G.), 2014 ONCA 
852, 123 OR (3d) 161, leave to appeal denied, June 25, 2015, SCC #36283. 
That case involved an assertion of a free-standing constitutional right to 
“adequate housing”, and amounted to an open invitation to the courts to take 
charge of housing policy in Ontario. In holding that the issue was not even 
justiciable, the majority noted: 

33 Finally, there is no judicially discoverable and manageable 
standard for assessing in general whether housing policy is adequate 
or whether insufficient priority has been given in general to the needs 
of the homeless. This is not a question that can be resolved by 
application of law, but rather it engages the accountability of the 
legislatures. Issues of broad economic policy and priorities are 
unsuited to judicial review. Here the court is not asked to engage in a 
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“court-like” function but rather to embark on a course more resembling 
a public inquiry into the adequacy of housing policy. 

While Tanudjaja was premised on allegations of unconstitutional inaction, the 
analytical issues are no less acute when an existing social policy is 
challenged. 

[2048] What the Court of Appeal of Alberta was warning against in Allen is a different 

situation than in the subject claim, and echoes some of the points made by the 

Ontario Court of Appeal in R. v. Michaud, 2015 ONCA 585 (leave to appeal ref’d 

[2015] S.C.C.A. No. 450) discussed above. The concern in Allen, as I read the 

judgment, is with claims which effectively ask the court to design social policy and 

assess broad and complex social and economic programs. In Tanudjaja v. Canada 

(Attorney General), 2014 ONCA 852 (leave to appeal ref’d [2015] S.C.C.A. No. 39) 

the majority upheld the motion judge’s decision to strike the appellants’ application 

on the basis it was plain and obvious they could not succeed because their 

application disclosed no reasonable cause of action and was not justiciable. The 

motion judge concluded that it was not a violation of s. 7 of the Charter when 

Canada and Ontario failed to implement adequate social housing policies. The 

plaintiffs’ claim was considered to be a political challenge to the overall approach of 

the federal and provincial governments towards housing rather than a challenge to a 

particular law or state action. 

[2049] In the subject claim there are elements of challenges to public healthcare as a 

broad policy issue, at least to the extent that under the MPA duplicative private 

healthcare as contemplated by the plaintiffs is not permitted. And more than once 

I have had to caution the plaintiffs that this is a trial and not a Royal Commission 

(including in evidentiary rulings; for example, 2016 BCSC 1390 at para. 41). 

Nonetheless, the core of the claim here and virtually all of the plaintiffs’ submissions 

are a specific challenge to four provisions of the MPA. The defendant did not 

challenge them as not justiciable before or early in the trial and they do not 

challenge them now. 

[2050] I also note that the plaintiffs here acknowledge that, as stated in Chaoulli, 

“[t]he Charter does not confer a freestanding constitutional right to health care” (at 
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para. 104). The plaintiffs do not seek a general declaration from this court to the 

contrary. Nor do they seek any remedies in the form of expanding or improving the 

public healthcare system or increasing public expenditure on healthcare. Indeed, as 

I understand the plaintiffs’ claim, it is very much framed as a negative right to be free 

from state interference. The plaintiffs’ claim is that when necessary medical care 

cannot be provided within a reasonable timeframe in the public system it is 

unconstitutional for the government to employ measures that have the effect of 

denying patients the ability to seek timely care outside of the public system. Their 

claim is, therefore, a very different one than the one in Tanudjaja. 

[2051] To be clear, the issue before this court is not whether the single-payer public 

model is the best approach to providing quality healthcare to Canadians. The only 

issue before this court is whether, when the provincial Legislature translated this 

policy into law, including through the impugned provisions, it limited the rights of 

patients in a manner that complies with the Charter. 

[2052] As a final comment on Tanudjaja, there is some discussion in the authorities 

and among scholars about the scope of the rights in s. 7 of the Charter. Some have 

criticized Tanudjaja and other s. 7 authorities, including Chaoulli, because they did 

not acknowledge the rights to life, liberty and security of the person as providing 

positive rights to housing and healthcare.37 In addition, Justice Arbour in her dissent 

in Gosselin v. Quebec (Attorney General), 2002 SCC 84, concluded that s. 7 rights 

have a positive dimension for basic issues of health and security (at 

paras. 357-358). While the majority of the Supreme Court of Canada in Gosselin 

disagreed with her reasoning, I note they also said that “[o]ne day s. 7 may be 

interpreted to include positive obligations” (at para. 82). Accordingly, the scope of 

the rights under s. 7 may be considered unsettled. 

[2053] I am also mindful that, to the extent certain aspects of this litigation draw the 

court to enter the “policy debate,” I must be vigilant about the limitations of the court. 

I address below instances where I decline the plaintiffs’ invitations for the court to 
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engage in designing what would essentially be an alternative healthcare regulatory 

model. 

[2054] Returning to the defendant’s submission, if the point is that there is a different 

standard of proof under s. 7 of the Charter between criminal proceedings and ones 

where complex social legislation is at issue, previous decisions appear to have taken 

a different view. 

[2055] It may be recalled that in Chaoulli one of the differences between the majority 

and the minority was the significance to be given to the decision in R. v. 

Morgentaler, [1988] 1 S.C.R. 30. The minority distinguished that case as a criminal 

one (at para. 167). On the other hand Justices Major and Bastarache and Chief 

Justice McLachlin, three of the four majority justices, concluded that the fact 

Morgentaler was a criminal case was irrelevant (at para. 119). In a later judgment 

the Supreme Court of Canada took the same position as the majority justices in 

Chaoulli. They adopted the following from Professor Hamish Stewart: “... the 

principles of fundamental justice apply in criminal proceedings, not because they are 

criminal proceedings, but because the liberty interest is always engaged in criminal 

proceedings. [Emphasis in original.]” (Charkaoui v. Canada (Citizenship and 

Immigration), 2007 SCC 9 at para. 18, quoting Hamish Stewart, “Is Indefinite 

Detention of Terrorist Suspects Really Constitutional?” (2005), 54 U.N.B.L.J. 235 at 

p. 242). 

[2056] Further, as the review of the jurisprudence above clearly shows, the Supreme 

Court of Canada has previously extended the reach of s. 7 to include state actions 

outside the criminal context that interfere with the right of individuals to life, liberty 

and security of the person (for example, Chaoulli). As stated in Canada (Attorney 

General) v. PHS Community Services Society, 2011 SCC 44, reasonable people 

can disagree about how drug addiction should be treated but in s. 7 cases the issue 

is “simply whether Canada has limited the rights of the claimants in a manner that 

does not comply with the Charter” (at para. 105). 



Cambie Surgeries Corporation v. British Columbia (Attorney General) Page 564 

[2057] I conclude that, whether a claimant is challenging the prostitution provisions in 

the Criminal Code (as in Bedford) or laws regulating the provision of healthcare (as 

in Chaoulli), the legal test under s. 7 is one and the same. More importantly, it 

seems to me that the principles of fundamental justice cannot mean one thing in a 

criminal case and then something else in, for example, a civil case. 

[2058] Returning to the issue of deference, the Supreme Court of Canada stated in 

Bedford that deference can arise at the second stage of the s. 7 analysis under the 

principles of fundamental justice. It is not appropriate at the first stage of the s. 7 

analysis because “deference cannot insulate legislation that creates serious harmful 

effects from the charge that they negatively impact security of the person under s. 7 

of the Charter” (at para. 90). 

[2059] Apart from that reference in Bedford, the authorities discuss deference in the 

context of s. 1 of the Charter. I adopt some of the discussion in those cases as 

applicable to deference under s. 7 of the Charter. I also note that there are 

significant differences between ss. 1 and 7, not least the fact that the onus of proof 

switches from the plaintiffs to the defendant under s. 1 only after an infringement of 

s. 7 has been established (R. v. Malmo-Levine; R. v. Caine, 2003 SCC 74 at 

para. 97). The onus lies with the applicants at all stages of the s. 7 analysis. 

[2060] Looking at the s. 1 cases, in Michaud the Ontario Court of Appeal noted that 

deference to government varies with the social context because legislative solutions 

to social problems may be “incompletely understood” by the courts (at para. 105, 

quoting RJR-MacDonald Inc. v. Canada (Attorney General), [1995] 3 S.C.R.199 at 

para. 135). And in Stoffman v. Vancouver General Hospital, [1990] 3 S.C.R. 483 

Justice La Forest discussed deference under s. 1. La Forest J. distinguished 

deference in the context of criminal cases where the state is the “singular 

antagonist” of the person whose rights have been violated from cases where 

legislation is being defended, which concern “the reconciliation of claims of 

competing individuals or groups or the distribution of scarce government resources” 
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(at pp 521-522; citing Irwin Toy Ltd. v. Quebec (Attorney General), [1989] 1 S.C.R. 

927 at p. 994). In addition (at pp. 526-528): 

In approaching the question whether Regulation 5.04 and the policy by which 
it was implemented violated the respondents' s. 15 rights "as little as 
possible", I would reiterate what I have said above regarding the special 
considerations that apply in cases concerned with measures that relate 
directly to the allocation of resources or that attempt to strike a balance 
between competing social groups. In such cases, neither the experience of 
judges nor the institutional limitations of judicial decision making prepares a 
court to make a precise determination as to where the balance between 
legislative objective and the protection of individual or group rights and 
freedoms is to be drawn. As the majority of this Court observed in Irwin Toy 
Ltd. v. Quebec (Attorney General), supra, at p. 993: 

... in matching means to ends and asking whether rights or freedoms 
are impaired as little as possible, a legislature mediating between the 
claims of competing groups will be forced to strike a balance without 
the benefit of absolute certainty concerning how that balance is best 
struck. 

Accordingly, it is only appropriate that the courts have exhibited considerable 
flexibility in assessing legislation of this sort through the lens of s. 1 of the 
Charter. That is so not only out of recognition of the difficulty of the choice 
that has to be made but also because such legislation impacts on many 
different and interrelated aspects of society and government policy. It is also 
because there are inherent advantages in a democratic society of having 
representative institutions deal with matters such as the division of scarce 
social resources between competing groups. This was expressly recognized 
in Irwin Toy Ltd. v. Quebec (Attorney General), supra. There the majority put 
it this way, at pp. 993-94: 

When striking a balance between the claims of competing groups, the 
choice of means, like the choice of ends, frequently will require an 
assessment of conflicting scientific evidence and differing justified 
demands on scarce resources. Democratic institutions are meant to 
let us all share in the responsibility for these difficult choices. Thus, as 
courts review the results of the legislature's deliberations, particularly 
with respect to the protection of vulnerable groups, they must be 
mindful of the legislature's representative function. For example, when 
"regulating industry or business it is open to the legislature to restrict 
its legislative reforms to sectors in which there appear to be 
particularly urgent concerns or to constituencies that seem especially 
needy" (Edwards Books and Art Ltd., supra, at p. 772). 

In short, as the Court went on to say, the question is whether the hospital 
authorities had a reasonable basis for concluding that it impaired the relevant 
right as little as possible in its attempts to achieve its pressing and substantial 
objectives. The following statement from Irwin Toy Ltd. v. Quebec (Attorney 
General), supra, at p. 994, regarding the limitation of freedom of expression 
that was there in question is of general application: 
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In the instant case, the Court is called upon to assess competing 
social science evidence respecting the appropriate means for 
addressing the problem of children's advertising. The question is 
whether the government had a reasonable basis, on the evidence 
tendered, for concluding that the ban on all advertising directed at 
children impaired freedom of expression as little as possible given the 
government's pressing and substantial objective. [Emphasis added.] 

[Emphasis in original.] 

[2061] The complexity of some claims described in Stoffman is amply demonstrated 

in the subject claim. As will be seen below, in this litigation there are questions about 

the weighing of social and economic data which at times may even be contradictory. 

Such data is assessed and prioritized by government, which applies competing 

scientific theories and makes policy decisions about how best to balance conflicting 

interests and distribute limited public resources. Ultimately, as in the case of the 

MPA, this process ends up in legislation. I review below those policy issues in light 

of the expert evidence and the literature in areas such as health economics to 

assess whether there are rational connections between the purposes of the 

impugned provisions of the MPA and their effects. 

[2062] A further complication is that, at the level of individual patients, medical 

judgements are made by physicians and others in the triaging process about 

prioritizing the care of a patient. This may result in another patient with a lower 

priority waiting longer for care. These are primarily medical issues and the courts are 

not qualified or authorized to decide them. Nor can the courts assess the broad 

range of patient circumstances in the context of limited resources to find the 

maximum benefit to society at large (paraphrasing Irwin Toy at pp. 993-994, cited in 

Chaoulli at para. 94). The role of the MPA is to regulate the policy issues underlying 

these matters so as to create a structure where medical needs are managed 

equitably and the ability to pay is not a consideration. 

[2063] It seems to me that, generally, I should not be second-guessing the decisions 

of government as they affect healthcare policy. My role is to adjudicate individual 

rights under s. 7 of the Charter. I conclude that the legislative context and complexity 

of the healthcare system are relevant considerations which justify some level of 
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deference to the Legislature in the context of the principles of fundamental justice 

analysis (Safarzadeh-Markhali at para. 57). This is not a matter of applying a 

distinction between laws and policies. It is a matter of recognizing the complexity of 

social programs. I emphasize that these limits on the court’s competence do not 

alter the legal test or the analytical framework under s. 7 of the Charter. 

[2064] Accordingly, I conclude that, given the nature of the legislative scheme being 

challenged by the plaintiffs in the case at bar, some deference must be applied to 

the government’s assessment of the scientific evidence and theories at the second 

stage of the s. 7 analysis. This is especially true where the evidence suggests that 

there is scientific uncertainty and the need to engage in complex assessments of 

potential risks and benefits associated with different policy options. 

O. ARBITRARINESS 

(a) Introduction 

[2065] In their claim the plaintiffs say that ss. 14, 17, 18 and 45 of the MPA deprive 

them of the right to use private medical services as an alternative to public 

healthcare, especially when faced with significant delays for care in the public 

system. They say this is a violation of s. 7 of the Charter which provides that 

“everyone has the right to life, liberty and the security of the person and the right not 

to be deprived thereof except in accordance with the principles of fundamental 

justice.”  

[2066] I have found above that the impugned provisions deprive some patients with 

deteriorating medical conditions of their right to security of the person by denying 

them the ability to access timely private medical services where the public system 

cannot meet their wait time benchmarks or priority codes associated with their 

individual diagnoses assigned to them by their treating physicians. This section 

considers whether that deprivation is in accordance with a principle of fundamental 

justice -- arbitrariness. The other principles of fundamental justice at issue in this 

case -- overbreadth and gross disproportionality -- are considered below. 
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[2067] In Canada (Attorney General) v. Bedford, 2013 SCC 72, the Supreme Court 

of Canada described the arbitrariness analysis as follows: 

[111] Arbitrariness asks whether there is a direct connection between the 
purpose of the law and the impugned effect on the individual, in the sense 
that the effect on the individual bears some relation to the law's purpose. 
There must be a rational connection between the object of the measure that 
causes the s. 7 deprivation, and the limits it imposes on life, liberty, or 
security of the person (Stewart, at p. 136). A law that imposes limits on these 
interests in a way that bears no connection to its objective arbitrarily impinges 
on those interests. Thus, in Chaoulli, the law was arbitrary because the 
prohibition of private health insurance was held to be unrelated to the 
objective of protecting the public health system. 

[Italics emphasis in original; underline emphasis added.] 

[2068] In Carter v. Canada, 2015 SCC 5, the court described arbitrariness as follows 

(while citing Bedford): 

[83] The principle of fundamental justice that forbids arbitrariness targets 
the situation where there is no rational connection between the object of the 
law and the limit it imposes on life, liberty or security of the person: Bedford, 
at para. 111. An arbitrary law is one that is not capable of fulfilling its 
objectives. It exacts a constitutional price in terms of rights, without furthering 
the public good that is said to be the object of the law. 

[Emphasis added.] 

[2069] As can be seen, the court uses the phrases “no connection,” “direct 

connection” and “rational connection.” The intention of the court may have been to 

use these terms synonymously as they are used in the excerpt from Bedford above. 

The phrase “no connection” is arguably broader than “rational connection.”  

[2070] But, it is difficult to think of a situation where there could be a direct 

connection between the object of a law and the s. 7 limits it imposes that is also an 

irrational connection. Or, that there is no rational connection but somehow there is 

still a connection sufficient to result in the law not being arbitrary. I am proceeding on 

the basis that there is little, if any, difference between these phrases. 

[2071] In the context of the onus of proof, the need for a rational connection between 

the effects of the impugned provisions and the purpose of the impugned provisions 

does not mean that there is some onus on the defendant to prove the rationality of 
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an effect; the onus is always on the plaintiffs to prove that there is no rational 

connection between the purpose or object of the impugned provisions and their 

effects. 

[2072] Ultimately, as discussed above, the only question for determining whether the 

impugned provisions are arbitrary is whether their effects bear no rational connection 

to their legislative purpose. If there is any rational connection between the effects of 

the impugned provisions and their legislative purpose, then the impugned provisions 

are not arbitrary. In addition, inquiring into the effectiveness of the impugned 

provisions has no place at this stage of the analysis. 

[2073] As discussed above, the analysis under s. 1 of the Charter also has a rational 

connection component and, as the Supreme Court of Canada has stated, it is 

“rooted in similar concerns” to the analysis under s. 7 (Bedford at para. 128). 

Nonetheless, ss. 1 and 7 ask different questions and the respective analyses under 

each are to be kept “analytically distinct” from each other (Bedford at paras. 126, 

128). Societal interests are to be considered under s. 1 of the Charter, where the 

Crown has the burden of proving that the impugned law is demonstrably justified in a 

free and democratic society (R. v. Swain, [1991] 1 S.C.R. 933 at p. 977, quoted in 

R. v. Malmo Levine; R. v. Caine, 2003 SCC 74 at para. 98). 

[2074] In this section I will consider whether there is no rational connection between 

the effects and the purposes of the impugned provisions. I will discuss some 

evidentiary issues that arise with respect to the rationales underlying the impugned 

provisions (i.e., the alleged rational connections between the purpose and effects). 

There is extensive literature on the health policy issues underlying the legal issues in 

this case and the evidence includes a large number of expert reports that discuss 

this literature. I have set out in broad terms the qualifications and opinions of the 

experts in Schedule IV and I will discuss some of the evidentiary issues arising from 

the expert evidence. 

[2075] I will set out a general discussion of the healthcare policy issues the experts 

address which are not in dispute. I will then proceed to discuss the issues that are 
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very much in dispute amongst the experts. I will conclude with a discussion of the 

evidence and conclusions from that evidence. 

[2076] Finally, I note that in conducting this analysis I must bear in mind a degree of 

deference owed to the government at this stage of the analysis and under the 

specific circumstances of this case, as discussed above. This is especially true with 

respect to healthcare policy questions over which there is scientific uncertainty 

(Bedford at para. 90; R. v. Safarzadeh-Markhali, 2016 SCC 14 at para. 57; Irwin Toy 

Ltd. v. Québec (Attorney General), [1989] 1 S.C.R. 927 at pp. 993-994). 

(b) Purpose and effect 

[2077] The arbitrariness analysis requires a comparison of the purpose or object of 

the challenged legislation and its effect or effects. I have discussed above the 

general purpose of the MPA and the purposes of the specific provisions that the 

plaintiffs challenge. I have also outlined the threefold effects of the impugned 

provisions. Here I am looking at the connection, if any, between the purposes and 

the effects of the impugned provisions. 

[2078] As above, I have concluded that the purpose of the impugned provisions is 

twofold: to preserve and ensure the sustainability of a universal publicly funded and 

managed healthcare system which guarantees that access to all necessary medical 

care is based on need and not the ability to pay. In order to achieve these two 

interrelated objectives, the impugned provisions were introduced. The impugned 

provisions work to supress and discourage the emergence of a duplicative private 

healthcare system which would, according to the defendant, compete with the public 

system to its detriment and provide preferential care on the basis of an individual’s 

ability to pay. 

[2079] Turning to the specific provisions at issue here, as above, it is unclear how 

ss. 14, 18(1), and 18(2) are engaged in this case. Section 14 of the MPA provides 

for the billing and payment mechanism for enrolled physicians. Under s. 14, enrolled 

physicians may bill MSP directly or choose to opt out from MSP billing and bill 

patients directly instead. Sections 18(1) and 18(2) impose billing restrictions on 
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unenrolled physicians, specifically prohibiting extra billing and user charges in 

excess of the MSP rate, only when the service is a benefit and provided at a publicly 

funded medical facility. As I have previously noted, there is no substantive 

discussion of these provisions in the plaintiffs’ final argument. Further, no part of the 

plaintiffs’ claim relates to restrictions on unenrolled physicians. 

[2080] With respect to ss. 17 and 18(3), these provisions apply only to enrolled 

physicians and only when they are providing services that are considered benefits 

under the MPA to MSP beneficiaries. They prohibit physicians and third parties from 

imposing extra billing or user charges in connection with the rendering of a benefit. 

The purpose of these provisions is to ensure that MSP beneficiaries have access to 

medically necessary services based on need and not on their ability (or inability) to 

pay. The means chosen to achieve such purpose is to restrict charging patients any 

fees in excess of the MSP rates. 

[2081] The purpose of s. 45 is to preserve and sustain a publicly financed and 

managed universal healthcare system where access, including access to funding of 

medically necessary care, is determined by need and not the ability to pay. The 

means chosen to achieve such purpose are to impose a prohibition against the sale 

of private health insurance for the coverage of medical services that constitute 

benefits under the MPA. 

[2082] As described above, the overall effects of the provisions are threefold. The 

provisions make the emergence of a parallel private healthcare market for medically 

required services economically non-viable; they supress and discourage the 

emergence of a parallel private healthcare market that would presumably compete 

with the public system over the financing and provision of medically required care to 

MSP beneficiaries; and they create barriers for beneficiaries in terms of accessing 

private healthcare services outside of the public plan. The combined effect of the 

impugned provisions is, as described by the defendant, one of supressing and 

discouraging the emergence of a parallel duplicative private healthcare system for 

the financing and provision of necessary medical services to MSP beneficiaries. 
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(c) Connection or rational connection 

[2083] The question to be addressed here is whether the plaintiffs have 

demonstrated that there is no rational connection between supressing and 

discouraging a duplicative private healthcare system and the purposes of the MPA. 

As set out above, this question, which guides the arbitrariness analysis, arises from 

the judgments in Bedford and Carter. 

[2084] If the plaintiffs can demonstrate there is no connection or no rational 

connection, their claim succeeds on the issue of arbitrariness. I would then be 

required to look at whether that limit on s. 7 rights is justified under s. 1 of the 

Charter. If there is a connection or connections between the purposes and effects, 

and the law is therefore not arbitrary, then I must proceed to the issues of 

overbreadth and gross disproportionality. 

(d) Positions of the parties 

[2085] The plaintiffs submit that the deprivation of their rights under s. 7 of the 

Charter is arbitrary because there is no connection between the effects of 

“essentially prohibiting” a duplicative private healthcare market and the purposes of 

preserving the universal public system, ensuring its sustainability and ensuring that 

care within the public system is allocated based on need and not the ability to pay. 

They rely heavily on the reasons of three of the seven justices of the Supreme Court 

of Canada in Chaoulli v. Quebec (Attorney General), 2005 SCC 35, for this 

proposition. They also rely on the fact that other OECD countries allow parallel 

private healthcare systems to co-exist alongside a universal public system. 

According to the plaintiffs, the experience in other countries demonstrates that a 

parallel private healthcare system is “perfectly compatible” with a universal publicly 

funded system. 

[2086] The defendant, on the other hand, submits that the effects of the impugned 

provisions are strongly connected to the objectives of preserving the universal public 

system and its sustainability as well as ensuring that access to necessary medical 

care for MSP beneficiaries is provided on the basis of need and not ability to pay. 
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The defendant further argues that the experience in other jurisdictions only supports 

the rational connection between the effects of the impugned provisions and their 

objectives. According to the defendant, the experience in other jurisdictions also 

demonstrates the potential harms of a duplicative private healthcare system in terms 

of both equity and the sustainability of the public system. The defendant submits that 

the evidence is that those who would suffer the most if the impugned provisions are 

struck, are segments of the population with the greatest healthcare needs. They are 

unlikely to benefit from a duplicative private healthcare system because of their 

income/socioeconomic status or their pre-existing medical conditions. 

[2087] Ultimately, it is for the plaintiffs to demonstrate that there is no rational 

connection between the purpose and effects of the impugned provisions. Another 

way of putting this is that the plaintiffs must show that the rationales behind the 

impugned provisions (i.e., the alleged rational connection between the purposes and 

effects), including those articulated by the defendant, are in some sense invalid or 

irrational. One way of doing so is by showing that the assumptions underlying the 

rationales for the impugned provisions are incorrect. 

[2088] Indeed, this is how the plaintiffs have presented their case. For example, the 

defendant submits that allowing a duplicative private healthcare market to exist 

would lead to diversion of resources, namely physicians, from the public system to 

the private system. The assumption behind this argument is that such a diversion of 

resources would harm the public system and patients who depend on the public 

system. The plaintiffs argue in response that there is no empirical evidence that 

resources in the public system would decrease as a result of permitting duplicative 

private healthcare. And, in any event, the plaintiffs say as long as overall supply of 

healthcare, both public and private is increased, then overall healthcare is improved. 

Therefore, according to the plaintiffs, prohibiting the emergence of a duplicative 

private healthcare market is not in line with the purpose of the MPA. As will be seen 

there is expert evidence on this and other issues. 
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[2089] As this example shows, these divergent perspectives reflect not only 

conflicting interpretations of the empirical evidence considered by the experts but 

also, at times, fundamentally different approaches to healthcare economics and 

policy. As part of assessing the rationales of the impugned provisions, I am mindful 

that the court must be cautious in engaging in an analysis of policy issues. The court 

does not have the authority nor the competence to design healthcare policy or 

determine which policy approach makes most sense or is preferable. That is the 

responsibility of government. When approaching the expert and lay evidence about 

the rationales underlying the impugned provisions of the MPA, I am only determining 

whether the effects of the provisions are rationally connected to their purposes. 

[2090] The disputes between the parties about arbitrariness and the application of 

healthcare economics and policy includes differing approaches to the evidence on 

those issues. I next turn to those evidentiary issues. 

(e) Evidentiary issues 

[2091] As general evidentiary context, given that what the plaintiffs seek to achieve 

is a reality that has not existed in British Columbia, there are no direct empirical 

studies or research that determine the likely effects of striking down the impugned 

provisions. There has been very limited private and illegal healthcare in this province 

and there is a dispute about the significance of that history as well as whether it 

should have been studied and, if so, by whom. There is no expert evidence about 

this history; however, it is discussed below in some detail. 

[2092] The result is that all the experts who have given evidence in this case on 

matters of healthcare economics and policy extrapolate from experiences in other 

countries. They opined about what is likely to happen in British Columbia if 

duplicative private healthcare is introduced. As I discuss below, on some issues the 

parties have very different views, not only about what conclusions can and should be 

drawn from cross-jurisdictional comparisons, but also on the general utility of such 

comparisons. However, the experts rely on the same body of research from around 
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the world. There is also some agreement between the experts of the plaintiffs, the 

defendant, Canada and the Coalition Intervenors on some important issues. 

[2093] In the following I address the general issues that arise with respect to the 

healthcare literature relied upon by the experts as well as the parties’ general 

positions on the proper use of cross-jurisdictional comparative evidence. 

(i) Use of studies and articles in the literature 

[2094] Much of the expert evidence on the issue of the effects of duplicative private 

healthcare is based on extensive literature (including peer-reviewed publications). 

For example, the defendant says that one rationale for the impugned provisions of 

the MPA is that the introduction of a duplicative private healthcare system would 

draw resources away from the public system. This would then make it more difficult 

to staff and fund an equitable and publicly managed system. This is essentially a 

policy justification for the impugned provisions. The plaintiffs have the burden to 

prove that this rationale is somehow invalid or irrational, because, for example, it is 

based on false assumptions about the effects of duplicative private healthcare or 

how physicians respond to financial incentives. 

[2095] Understanding and examining those policy issues and the resulting legislation 

requires a review of the expert evidence and literature in order to decide whether 

there is a rational connection between the effects of the impugned provisions of the 

MPA and their purpose. There is extensive expert evidence from the plaintiffs, the 

defendant, Canada, and the Coalition Intervenors, and, as can be seen from the 

numerous evidentiary rulings, the use of expert evidence was one of the contentious 

issues during this trial. 

[2096] The articles and studies discussed by the experts primarily arise from what 

appears to be a field within health economics or health policy and also medicine. My 

summary and (lay) description of that field is the study of the relationship between 

private and public healthcare systems and the effects on the latter by the former. 

Some of the articles and studies are peer-reviewed, and there are others which are 

not peer-reviewed. Some are scholarly articles, while others are literature reviews or 
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are meta-analyses. As will be seen, a number of experts have taken this literature 

and provided opinions about it, applying their own expertise. 

[2097] Not surprisingly, the experts differ on the interpretation of the articles and 

studies in the literature. I have previously ruled in this proceeding that works cited in 

an expert report do not form part of the expert’s evidence per se (2016 BCSC 1739). 

However, as part of this judgment I have found it necessary to review the underlying 

literature in order to assess the validity and strength of the experts’ evidence. Where 

there are different interpretations by experts of specific articles I have read the 

articles or studies in order to determine which expert presents a more reliable 

interpretation of the literature. 

[2098] I have applied the balance of probabilities standard throughout my review of 

the evidence and literature to determine if the plaintiffs have proven that there is no 

rational connection between the effects of the impugned provisions and the 

purposes of these provisions. The basis of this approach is that this is a civil legal 

proceeding; I am not conducting a scientific review of the issues in dispute and the 

plaintiffs do not have to prove their case to a scientific standard (where the aim is 

certainty). In addition there is no onus of proof on the defendant at this stage. The 

onus shifts to the defendant to justify the effects of the impugned provisions under 

s. 1 of the Charter only if the plaintiffs’ s. 7 and/or s. 15 claims are successful. 

[2099] While each expert opinion must stand on its own, there are some general 

principles that apply to the assessment of the expert evidence, including the experts’ 

use of studies and articles. In this regard, I generally adopt the evidence-based 

approach from the trial decision in Bedford v. Canada, 2010 ONSC 4264 (“Bedford 

O.N.S.C.”) at para. 102, discussed above. Specifically, in determining the weight to 

accord to the expert evidence, I consider the following: 

a) reliability of the theory and methodology used by the expert; 

b) whether the expert kept an open mind and considered potential 

explanations and literature that supported alternative theories; 
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c) the objectivity and comprehensiveness of the expert’s review and 

consideration of the relevant information and literature; and 

d) whether the expert offered more than mere opinions and provided for 

his or her reasoning process as well as acknowledging any 

shortcomings. 

[2100] Further, the field of scientific research itself has its own set of standards 

assessing the reliability of the literature relied on by the experts and the conclusions 

they draw from them. Some of the court certified experts like Professor Guyatt 

specialize in it. 

[2101] At a very general level, randomized studies are generally to be preferred over 

other types of studies such as purely observational ones. The role of empirical 

evidence is discussed more fully below. The simple assertion of a theoretical 

possibility is likely not sufficient to satisfy the legal standard of proof. On the other 

hand, nor is the standard of certainty required. As will be seen the experts and 

underlying literature they rely on refer to terms such as “association,” “correlation” 

and “causation.” This is the language of epidemiologists and biostatisticians and the 

legal inquiry as to whether the plaintiffs have proven no connection between the 

purposes and effects of the impugned provisions is a different matter. 

[2102] Professor Guyatt, an expert in health research methods for the defendant, 

described the GRADE (grades of recommendation, assessment, development and 

evaluation) system for assessing the quality of research, that has been widely 

adopted by various organizations that produce systematic reviews and clinical 

practice guidelines. Other experts who gave evidence in this proceeding, including 

some of the plaintiffs’ experts (such as Dr. Masri), specifically referred to the term 

“evidence based medicine” which is a theory developed by Dr. Guyatt. The evidence 

of the experts generally shows that evidence based medicine is now accepted as the 

leading methodology for assessing the reliability of medical research. 
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[2103] Evidence based medicine recognizes four categories of quality or 

trustworthiness of evidence: high, moderate, low and very low. Randomized trials 

start as high quality evidence, but can be rated down for limitations that include bias 

in study design and inconsistent results in relevant studies. Observational studies 

start as low quality evidence but may be rated down to very low quality for limitations 

that include bias and inconsistency of results. Randomized double-blind control 

studies would be of the highest quality as would properly conducted systematic 

reviews. The experts who gave evidence in this case relied on observational studies, 

randomized studies as well as systematic reviews. Generally, and subject to my 

comments below, I find that opinions that are supported by randomized studies and 

systematic reviews are to be preferred over opinions based on observational 

studies. 

(ii) The facts and methodologies used by the experts 

[2104] It is also useful to briefly discuss in a general way the facts underlying the 

expert evidence in this case. Usually, the facts relied on by an expert are hearsay 

and it is for the party relying on the expert’s evidence to prove them. The role of the 

expert is to provide opinions on the basis of what are usually assumed facts. (An 

exception is an expert witness who also gives lay evidence, such as Drs. Masri, 

Smith, and Vertesi on this trial). 

[2105] In this constitutional case the primary factual issue at the first step of the s. 7 

analysis is whether there have been unreasonable waits for medical care and if so 

what are the effects of such waits. As discussed earlier in this judgment, there are 

some important legal issues arising from that factual issue. In any event, I have 

found on the basis of the wait time benchmarks and expert evidence, as well as the 

evidence relating to some of the individual patients, that some patients who wait for 

a time in excess of the maximum wait time that corresponds with medically 

determined priority codes may suffer clinically significant harm from the wait. As 

above the result is that some people have been deprived of their right to security of 

the person under s. 7 of the Charter. 
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[2106] With respect to the expert evidence on the effects of duplicative private 

healthcare, the expert reports did not contain a statement of assumed facts in the 

usual sense. Nonetheless, the expert reports were admitted without a statement of 

factual assumptions and without objection (although technically in breach of 

Rule 11-6(1)(f)(i)). During the trial this became a problem with the plaintiffs’ experts, 

especially due to the lack of instruction letters to the experts (contrary to 

Rule 11-6(1)(c)), and I issued rulings requiring that instruction letters be produced, 

even if late, as is also required under the Rules (see 2016 BCSC 2161 and 2017 

BCSC 445). 

[2107] Professor Kessler (an expert for the plaintiffs), for example, included a letter 

from counsel for the plaintiffs in his report that did not include a statement of 

assumed facts and nor did his report. Rather than being an instruction letter as is 

usually prepared by counsel, this document included references to a number of 

articles. Parts of the articles were excerpted or summarized and Professor Kessler 

was asked to comment on them. In the case of Professor Hurley (an expert for the 

defendant), there was an instruction letter. However, his report was organized 

around the citing of paragraphs from the defendant’s pleadings and then discussing 

them. In any event, the reports for both of these experts (and others, but not all) 

were admitted into evidence without objection. 

[2108] Returning to what is quality research, it cannot be in dispute that 

well-researched empirical evidence is one of the hallmarks of a strong research 

study. Indeed, both the plaintiffs and defendant criticize each other’s experts for not 

having based their opinions on empirical evidence. 

[2109] The defendant says that the plaintiffs’ experts make sweeping assertions 

about private healthcare without supporting evidence and these assertions are at 

times pure conjecture or speculation. I have already addressed some of these 

issues with respect to the plaintiffs’ experts on wait times and the effects of wait 

times. Indeed, as discussed above, I find that some of the plaintiffs’ experts who 

opined on the effects of wait times failed to set out their methodologies, did not 
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support their conclusions in empirical studies, and relied on unreliable and untested 

anecdotal evidence as well as problematic observational studies of low quality (see 

the discussion above regarding the reports of Drs. Chambers, Matheson, Smith, 

Younger, and Wing). 

[2110] As discussed in greater detail below, I also partially agree with the defendant 

that some of the reports of the plaintiffs’ experts on the likely effects of duplicative 

private healthcare are not grounded in empirical evidence and suffer from the same 

deficiencies. Specifically, Dr. Vertesi’s report contains only minimal citation to the 

relevant literature. At times his opinions are based on anecdotal personal 

experiences that are of little scientific value and could not be tested. In fact, 

ultimately, the plaintiffs did not rely on the substantive evidence of Dr. Vertesi in their 

final argument. 

[2111] Professor Blomqvist did not prepare an expert report for the purposes of this 

litigation and pursuant to the Rules but, instead, he simply appended to his affidavit 

a “commentary” from 2015 which he co-authored for the C.D. Howe Institute. As 

discussed earlier, the majority of that publication relates to matters that are either 

irrelevant to this litigation or are not properly the subject of expert evidence. 

[2112] Mr. Labrie opined on behalf of the plaintiffs on the effects of duplicative 

private healthcare with specific reference to the experience in Québec post Chaoulli. 

I have already addressed earlier in this judgment the issues relating to Mr. Labrie’s 

independence as an expert witness as well as methodological issues with respect to 

his report. I have concluded that Mr. Labrie’s evidence is to be afforded little or no 

weight due to his lack of independence and lack of reliable methodology in his 

report. In particular I emphasize Mr. Labrie’s selective consideration and citation of 

the literature and his failure to articulate his methodology while also ignoring 

fundamental differences between the healthcare systems in British Columbia and 

the countries that are the subject of his analysis. 

[2113] I have already addressed in this judgment the problems with the evidence of 

Drs. Schumacher, Hollinshead and Davidson. I find that their ability to meet their 
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duties as independent expert witnesses is questionable and their reports contain no 

clear underlying methodology which can be tested or evaluated. Indeed, as 

discussed above, the plaintiffs did not rely on the evidence of these experts in final 

argument. 

[2114] I have already addressed issues relating to Mr. Esmail’s report. To the extent 

that he had some expertise in the area of comparing wait time data, he accepts that 

he is not a healthcare economist or healthcare policy expert. Accordingly, his 

opinions with respect to matters relating to the specific design of healthcare systems 

and the interplay between public and private systems are given no weight. 

[2115] Similarly, and finally, I also find that Mr. Gary Walters is minimally qualified to 

opine on the effects of private health insurance (despite the parties’ agreement that 

he was so qualified). He is not a healthcare economist, nor does he have any 

training or expertise in the design of healthcare systems. His report is also 

problematic, lacking citation or consideration of the expansive literature on the 

effects of duplicative private health insurance on public healthcare systems and 

equitable access to medical services. Further, in his report Mr. Walters misused 

fundamental terminology in this context, conflating duplicative private health 

insurance with other models such as supplementary and substitutive private health 

insurance. As discussed in greater detail below, maintaining a proper distinction 

between these different models is critical. 

[2116] Overall, I find that Mr. Walters did not employ a reliable technique or 

methodology in his report, nor did he provide a clear explanation of his reasoning 

process. I give his evidence little weight and prefer the evidence of Drs. William 

Hsiao and Michael Law where there are inconsistencies between their opinions. 

[2117] For their part, the plaintiffs criticize the defendant’s experts, claiming that their 

opinions are not based on empirical evidence. However, in contrast with the 

defendant’s critique of the plaintiffs’ experts, as above, the main issue identified by 

the plaintiffs is that the empirical evidence considered by the defendant’s experts 

and Canada’s experts relates to experiences in other jurisdictions. The plaintiffs’ 
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critique is that the defendant’s and Canada’s experts did not consider specific 

evidence from British Columbia. Nor, according to the plaintiffs, did they attempt to 

study the actual effects of the operation of the private clinics in British Columbia over 

the last 20 years. 

[2118] However, it is not possible to have a direct empirical study on the effects of a 

duplicative private healthcare system in British Columbia. It would need to be 

introduced before it could be studied. It follows that it cannot be a criticism of any of 

the experts that their opinions lack empirical evidence about British Columbia. 

Instead they have formed opinions from what has taken place in other jurisdictions. 

For sure, those opinions may be open to criticism because, for example, differences 

between British Columbia and another jurisdiction may outweigh any useful 

similarities, but that is a different matter. 

[2119] The plaintiffs cross-examined a number of expert witnesses on this point and 

a significant part of their final submissions criticized the defendant’s expert evidence 

because its experts were unfamiliar with British Columbia. However, looking at other 

jurisdictions, and the literature about their experiences, is entirely appropriate. It is 

also necessary and considered in cases where there are complex policy issues. 

Again, appropriate methodology that recognizes the limitations of cross-jurisdictional 

comparisons is necessary. Indeed the plaintiffs’ experts have engaged in precisely 

the same exercise as set out below. 

[2120] The result is that all experts have reviewed studies relating to experiences in 

other jurisdictions and provided opinions about the significance of those studies. 

Some expert reports stop there. Most proceed to opine about what would likely 

happen in British Columbia if a duplicative private healthcare market was introduced. 

I do not see an alternative approach. The logical conclusion of the plaintiffs’ 

submission that only empirical evidence specific to British Columbia should be 

considered or preferred is that all of the vast literature considered by all of the 

experts should be rejected because it does not discuss British Columbia. 
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[2121] In this regard I also adopt the comments of two experts about the evidence 

relating to matters of healthcare policy and economics. Professor Blomqvist, an 

expert health economist for the plaintiffs, discussed conducting research on wait 

times across jurisdictions. He stated that the evidence that we are dealing with here 

“is not hard evidence” and “[w]e don't do clinical trials where we compare 

experimentally designed health care systems.” 

[2122] Similarly, Professor Hurley, an expert for the defendant, discussed the 

evidence about the impact of introducing duplicative private health insurance on wait 

times and access to the public system. He introduced his review by saying “[n]o 

empirical evidence exists that represents a clean, unequivocal test of the impact of 

introducing duplicative private insurance on wait times and access; nor is such 

evidence likely ever to exist.” His conclusion, therefore, rested on a mixture of both 

direct and indirect evidence. 

[2123] As can be seen it is not possible for the literature to conclusively answer the 

question of what impact the introduction of a duplicative private healthcare system 

would have on wait times in British Columbia, as the literature comes from the 

experiences of different jurisdictions. 

(iii) Twenty-year history of private healthcare in British Columbia 

[2124] The plaintiffs say there has been a 20-year history of private healthcare in 

British Columbia. They describe it as a “natural experiment,” one that has important 

lessons for private healthcare generally in this province and for explaining what 

would be in place here if their claim is successful. They also admit it was illegal, 

being contrary to the MPA. 

[2125] The significance of this history, according to the plaintiffs, is that it is the best 

evidence about what would happen to the public healthcare system in British 

Columbia in the event that duplicative private healthcare is introduced. They go 

further and submit that very little weight should be given to the expert evidence 

(apparently including the evidence of their own experts) regarding the potential 

effects of a duplicative private healthcare market in British Columbia, based on the 
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experiences of other jurisdictions. Instead, according to the plaintiffs, the evidence of 

the individual doctors who have practised medicine in British Columbia provide the 

best evidence about the effects of duplicative private healthcare in British Columbia. 

[2126] In final oral argument the plaintiffs put it this way: “[t]hat’s the best evidence 

[from British Columbia physician witnesses] because it’s the actual evidence about 

what’s happening in British Columbia and what one would expect to continue to 

see.” Further, according to the plaintiffs, what the defendant’s and Canada’s experts 

say about what has occurred with private healthcare in other jurisdictions and any 

opinions about what it means for British Columbia are “theoretical, speculative and 

hypothetical.” Those experts are not sufficiently familiar with British Columbia and 

their opinions should be given little weight, according to the plaintiffs. 

[2127] There are a number of problems with the plaintiffs’ submissions on this point. 

[2128] As can be seen, the plaintiffs rely on the lay evidence of physicians over that 

of experts. Most of the practising physicians were not certified in court as experts 

and only a minority of those gave evidence about their experiences providing private 

medical services to MSP beneficiaries in contravention of the MPA. Without being 

certified in court as experts, these physicians could not provide any significant 

opinions about the history relied on by the plaintiffs. Out of 36 physicians who gave 

lay evidence in this proceeding, the evidence of only about 10 included substantive 

comments about the interplay between their private and public practices. More 

importantly, because of their status as lay witnesses, they could not extrapolate from 

their private practice to any wider effects on the healthcare system generally. Their 

evidence was anecdotal and limited to their personal experiences and the manner in 

which they as individual practitioners manage their private and public practices. 

[2129] I cannot draw general inferences from this evidence about how thousands of 

healthcare professionals would potentially conduct themselves if duplicative private 

healthcare is permitted. For example, whether or not duplicative private healthcare 

would lead to increased costs in the public system or inflate healthcare 

professionals’ wages (discussed below) are matters that cannot be determined on 
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the basis of anecdotal experiences of a few physicians providing very limited care in 

contravention of the MPA. The plaintiffs fail to appreciate the complexity of the 

issues before the court about whether or not there is a rational connection between 

the effects of the impugned provisions and the objectives of preserving the universal 

public system, ensuring its sustainability and ensuring that care within the public 

system is allocated based on need and not ability to pay. Consideration of equitable 

access to necessary medical care depends on an assessment of the wide-ranging 

effects of duplicative private healthcare and the literature on that issue. 

[2130] Overall, I conclude that the past 20 years of illegal private healthcare in British 

Columbia is of limited use in understanding what would be in place if the plaintiffs’ 

claim is successful. That history is genuinely unique because it is illegal. As well, 

there was/is no private insurance structure in place for necessary medical services. 

The history of medical services that have been provided unlawfully at private clinics 

offers a very narrow scope of healthcare services. It does not include cases that are 

complex (i.e., surgeries that are complex or simple conditions that become complex 

as a result of co-morbidities such a history of heart problems), it does not deal with 

emergency issues, and the regulatory regime that would be in place does not exist 

(and cannot be known, except for professional oversight by the College of 

Physicians and Surgeons that applies to physicians and surgeons regardless of 

whether they provide services in public or private facilities). The experience of these 

clinics and the physicians operating in them provides little guidance about how a 

duplicative private healthcare system with private health insurance would impact the 

public healthcare system as a whole. 

[2131] As to what we can actually know about what the future would look like if the 

plaintiffs’ claim was successful, we know that the four challenged provisions of the 

MPA would not be in force. And the plaintiffs’ experts have been quite clear that 

significant regulation would be required in the event there is private health insurance 

and no restrictions on dual practice in British Columbia in order to mitigate problems 

or harms associated with duplicative private healthcare. In final argument the 

plaintiffs took the position that there would only be limited regulation, if any (perhaps 
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only the regulation that currently exists in the MPA, with the absence of the four 

impugned provisions). However, as below, the expert evidence (including that from 

the plaintiffs’ experts) is quite clear that extensive regulations would be required in 

order to address certain harmful aspects of duplicative private healthcare. The 

expert evidence is to be preferred over the submissions of counsel. 

[2132] Other than that, all that can be said is that, very generally, the regulatory 

regime in which private healthcare might operate could be complex as demonstrated 

by the myriad of different regulations in place in other jurisdictions (bearing in mind 

each jurisdiction reflects its own history). Which regulatory measure would be 

introduced at the end of the day is for government to decide, but this reinforces the 

point that we cannot know with any confidence what British Columbia’s healthcare 

market would look like if the plaintiffs’ claim is successful. I discuss below in more 

detail the expert evidence on the need for regulation in the event that duplicative 

private healthcare is introduced in British Columbia. 

[2133] I add that I do not agree with the plaintiffs that the introduction of private 

healthcare would mean that “nothing will change.” On their own theory of the case, 

the impugned provisions have the effect of discouraging if not eliminating duplicative 

private healthcare for necessary medical services. Clearly, if those provisions were 

struck there would be nothing to prevent enrolled physicians and private insurance 

companies from developing an expansive duplicative private healthcare market. 

Further, if the plaintiffs are correct that the state of wait times is so severe in the 

province then there is a real chance that a duplicative private healthcare market 

would even develop rapidly. And, in the absence of any legal restriction, presumably 

enrolled physicians and medical facilities would impose user charges and extra 

billing on patients. 

[2134] In addition to criticizing the experts, the plaintiffs also criticize the defendant 

for not studying the limited (and illegal) private healthcare system that has been in 

place in British Columbia for the last 20 years. The point is that, if it had been 

studied, the value of private care in British Columbia could have been demonstrated. 
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[2135] Assuming that the lack of research is a constitutional issue over which I have 

some authority (which I doubt), I accept Professor Hurley’s response when he was 

cross-examined on this point. He explained that there would be real problems 

conducting this kind of study because private clinics that were operating illegally (as 

admitted by the plaintiffs) would be very reluctant to disclose information about their 

operations. Professor Hurley also explained that setting up a serious study would 

require comparator groups of physicians and patients and the small scale of the 

operations of small clinics like Cambie Surgeries would provide little indication as to 

the potential effects of a full blown duplicative private healthcare sector. 

[2136] The problem of data collection from private clinics was amply demonstrated 

during this trial by protracted disputes about document disclosure involving the 

corporate plaintiff Cambie Surgeries. It was involved in the 20-year history at issue 

here and it is responsible for a significant amount of extra billing contrary to the MPA 

and the Canada Health Act (“CHA”) (as demonstrated in the records of Health 

Canada discussed earlier in this judgment). Dr. Day, founder and medical director of 

Cambie Surgeries, testified that Cambie Surgeries did not have any documents, 

including documents apparently required for tax purposes, relating to the money 

received by the surgeons that work at Cambie Surgeries. Surprisingly, his evidence 

was that individual surgeons did not receive any information from Cambie Surgeries 

explaining how their earnings were calculated or the amounts of those payments as 

the Canada Revenue Agency might require. I have addressed this above, noting the 

corporate plaintiffs’ inadequate disclosure of documents in this case. Thus, the issue 

of lack of transparency and documentation is real and not speculative. 

[2137] The plaintiffs respond to suggestions they have not been forthcoming with 

disclosure by saying that the defendant has been at least as unresponsive to 

document requests. However, with respect to the defendant’s alleged lack of 

responsiveness, there are legitimate privacy issues with the requested patient 

medical records and they cannot be made public without a patient’s knowledge and 

authorization (or a court order). In addition, there are problems with managing the 

sheer volume of literally hundreds of thousands of documents in a very large 
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organization like the Ministry of Health (it was also disclosing thousands of 

documents each month to the plaintiffs). I do grant that there was some inertia within 

the Ministry of Health and prior to my involvement the defendant waited until 2014 to 

disclose a large number of documents (apparently causing an adjournment of 

scheduled trial dates). I have little evidence about what happened in 2014 and, 

therefore, I can only conclude there is no evidence before me that the defendant 

was deliberately not disclosing documents. 

[2138] There were also document issues between the plaintiffs and the six health 

authorities, all of whom retained counsel. Unfortunately, the plaintiffs had not 

resolved this issue before the commencement of the trial (by agreement or by 

applications in Chambers) and time was taken up during the trial relating to these 

documents. In the end the parties agreed on the disclosure to be made by the health 

authorities and thousands of documents were received by the plaintiffs. However, 

only very few of these documents were ultimately used by the plaintiffs. 

[2139] In a related matter, the plaintiffs say that an adverse inference should be 

drawn because there is a “... complete absence of any evidence called by the 

defendant about what really is happening in British Columbia or any evidence of 

actual harm” associated with the operation of the private clinics. The plaintiffs add 

that “[t]he adverse inference is that if there was a single example, they would have 

called that evidence.” As will be seen later on in this judgment, there is evidence that 

the unlawful provision of surgical services in British Columbia has caused some 

harm to patients and the public system. For example, there is evidence of physicians 

prioritizing private pay patients over public system patients as well as unethical 

conduct to steer patients from the public to the private system. There is also 

evidence of physicians reducing their time in the public system while increasing their 

time in the private clinics. Overall, the evidence of patients and physicians supports 

at least some of the concerns related to the harmful effects associated with the 

financial incentives of duplicative private healthcare. 
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[2140] In any event, an adverse inference permits a party to assert a fact without 

having to proceed by the usual methods of proof as a result of some action by the 

other party. That is fundamentally a change of the burden of proof since it eliminates 

the burden on the party asserting the adverse inference. The adverse inference 

asserted here by the plaintiffs incorrectly puts the burden of proof on the defendant. 

If the plaintiffs’ position is that the 20-year period was one where the provision of 

private healthcare operated well and ethically, albeit unlawfully, then they have the 

burden to prove that assertion. 

[2141] Moreover, the plaintiffs are certainly entitled to rely on the evidence of a 

number of physicians they called as witnesses about their private practices during 

the past 20 years (the value of which is discussed above). However, the plaintiffs 

have not obtained or tendered expert evidence about that period to explain trends 

and practices, certainly nothing comparable in quality to the studies reviewed in the 

literature about other jurisdictions, discussed below. None of the plaintiffs’ experts 

were asked to opine on these issues or whether such a study would be feasible 

(although the experts for the defendant were cross-examined about it). 

[2142] Since we cannot know with any completeness the details of the limited scope 

of private healthcare that has occurred during the last 20 years, it is necessary to 

look at other jurisdictions (their structures and studies), bearing in mind considerable 

care is required when making cross-jurisdictional comparisons. There are some 

lessons from the 20-year period relied on by the plaintiffs and these are discussed 

below. But what might be called pure empirical evidence is not available about 

British Columbia’s limited experience with duplicative private healthcare. 

[2143] If there would have been value in researching the 20-year admitted illegal 

history of private care in British Columbia, that is something the plaintiffs could have 

done and presented expert evidence about. There was no obligation on the 

defendant to study this 20-year period. In any event, for the reasons discussed here, 

I am doubtful such a study is even possible or would yield useful and reliable 
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conclusions regarding the likely effects of duplicative private healthcare in this 

province. 

[2144] With the above comments about the evidence in mind, I now turn to a review 

of the universal healthcare systems in a number of countries identified by the 

parties. There will then be a section reviewing how the experts have discussed the 

extensive literature about duplicative healthcare, drawing from the experiences of 

other countries. 

(f) Universal healthcare in other countries and Québec 

[2145] The plaintiffs and the defendant rely on evidence from other jurisdictions. 

Both parties focused on the United Kingdom, New Zealand, Ireland, Australia, and 

Québec and I will deal with these jurisdictions separately below. 

[2146] International comparisons were part of the reasoning of the majority in 

Chaoulli where the court considered evidence from other OECD countries and 

referred specifically to Sweden, Germany, and the United Kingdom. The United 

Kingdom is discussed below. With respect to the other jurisdictions, the experts in 

this case do not focus on Germany or Sweden or certain other European countries. 

I asked some experts about these other countries and there may have been some 

comments by experts in this trial as asides in their oral evidence about Sweden and 

Germany but there are no expert reports on those countries. Some experts included 

other countries in tables that were part of their reports. 

[2147] The three justices in Chaoulli who struck down the provision of the Québec 

legislation that was similar to s. 45 of the MPA (on the basis of s. 7 of the Canadian 

Charter), reasoned, as part of the arbitrariness analysis, that a prohibition on private 

insurance was not necessary to guarantee quality public healthcare because public 

healthcare existed in other countries alongside private healthcare (at 

paras. 138-146). The plaintiffs emphasized that conclusion in Chaoulli as part of 

their final argument in this trial. As discussed above, all parties agree that due to the 

decision in Chaoulli, this finding is not binding on this court. 
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[2148] The plaintiffs say that every other OECD country permits or even encourages 

privately funded healthcare and yet these countries provide healthcare more 

efficiently and no less equitably than British Columbia. Further, no other country is 

thinking about modelling its healthcare system on Canada. The reason for this is not 

because there are significant differences between Canada and other countries. 

Rather, according to the plaintiffs, the reason is that Canada has “doggedly pursued 

an ideological course, without subjecting its position to careful scrutiny or empirical 

verification.” 

[2149] For its part, the defendant says that the experiences from other countries 

reveal that private healthcare is not the panacea described in the plaintiffs’ claim. All 

of the countries discussed in the evidence have struggled with wait times and, where 

they have had some successes combatting wait times, it has not been because of 

private healthcare. To the contrary, the defendant says that the experiences of other 

countries demonstrate that its concerns regarding the harmful effects of duplicative 

private healthcare are very real and extremely difficult to regulate against. The 

experts of the defendant say that other countries look to Canada with some 

admiration because it has largely avoided the harms from private healthcare that are 

evident in other countries where there is duplicative private healthcare. 

[2150] As discussed earlier in this judgment, in applying Bedford and Carter, the 

issue here is whether the plaintiffs have proven that the experiences in other 

jurisdictions demonstrate that there is no connection or no rational connection 

between the purposes of the impugned provisions of the MPA and their effects. 

[2151] The following is a summary of the expert evidence about other countries, 

beginning with a methodological comment about cross-jurisdictional comparisons. 

(i) A cautious approach and different systems of healthcare 

[2152] As context here I note that all of the expert witnesses in this trial stated that 

comparisons between healthcare systems in different countries are to be made 

cautiously. 
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[2153] In his testimony Professor Blomqvist, an expert in health economics for the 

plaintiffs, agreed that every country has a unique mix of public and private financing 

and delivery of healthcare. He pointed out that the healthcare sector is a very large 

portion of the general economy in all developed countries. Unlike, for example, 

automobiles which are internationally traded despite being produced in different 

parts of the world, healthcare is not internationally traded. For healthcare, reform of 

governance and organization is slow and controversial and can be dominated by 

vested interests: 

And so as a result, because of the interplay between history and vested 
interests and the lack of competition internationally, to the extent that there 
will be an approach towards best practice in health policy across the world, 
it's going to happen because of an active debate and the willingness to learn 
from the experiences of other countries. 

[2154] Professor Kessler, another expert for the plaintiffs, agreed it is important to 

understand the differences and similarities between countries before making 

comparisons. For example, in Canada according to Professor Kessler, there will 

always be a publicly funded healthcare option for necessary medical services. For 

this reason, the high rate of medical bankruptcies in the United States for people 

who incur significant debts from paying for healthcare, but do not have health 

insurance, is not indicative of what would happen in Canada if private healthcare is 

introduced, as patients would have the ability to return to the public system. In 

addition, Professor Kessler noted that there are many differences between England, 

Canada, New Zealand and the Netherlands that may be responsible for observed 

differences in the length of wait times in these countries. 

[2155] Dr. Hurley, an expert in national and international health economics for the 

defendant, cautioned against making comparisons with low-income countries. Low 

income countries often lack the infrastructure to collect taxes efficiently and 

effectively in order to support a public healthcare system. He also used France and 

Germany “in a limited way,” even though they are high-income countries, because 

private health insurance in those countries differs from the duplicative private health 
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insurance which would exist in British Columbia. He described his approach as 

follows: 

My review focuses primarily on evidence from high-income countries with 
well-developed health care systems, and especially settings with parallel 
private finance alongside a dominant publicly financed system (e.g., 
Australia, Ireland, UK), for which generalizability to Canada is most plausible. 
While such evidence can inform judgments regarding the qualitative nature of 
relevant phenomena associated with duplicative private insurance, one 
should be cautious trying to infer the magnitudes of such phenomena if 
duplicative insurance were to be introduced in Canada. 

[2156] Professor Marmor, an expert in the comparative analysis of international 

healthcare systems and policies for the defendant, warned of the dangers of 

“drive-by” comparisons of different countries. He also proposed a useful framework 

for comparing different jurisdictions that was adopted by the plaintiffs in closing 

submissions. According to Professor Marmor there are three “rules” to follow in 

engaging in cross-jurisdictional comparisons of healthcare systems: 

a) Defining the purpose of the comparison; 

b) Selecting countries that are similar, in relation to the purpose of the 

analysis; and 

c) Finally, the important question to ask is whether there are common or 

universal experiences across different countries and healthcare 

settings. Commonality despite cultural, economical and political 

differences suggests a similar pattern that would apply in other 

jurisdictions. 

[2157] I adopt this approach. The purpose of the cross-jurisdictional comparison 

here is to determine whether there is no rational connection between the effects of 

the impugned provisions and their purposes. In other words, the purpose of the 

comparison is to assess whether the experiences from other countries demonstrate 

that it is not rational to protect the public system (including equitable access based 
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on need and not the ability to pay) by prohibiting duplicative private health insurance 

and restricting extra billing and user charges. 

[2158] In terms of the second rule from Professor Marmor, it is crucial to select 

countries that are comparable in the relevant sense. In this regard, not all countries 

with a parallel private healthcare system are comparable. First, as above, 

low-income countries are not a good comparator. Second, and more importantly, 

even among OECD countries, not all parallel private healthcare is duplicative. Some 

are duplicative but others are supplementary/complementary or substitutive private 

healthcare. These terms will be explained below in the context of duplicative, 

supplementary/complementary and substitutive private health insurance. 

[2159] There was consensus amongst the experts regarding these important 

distinctions as well as the definitions of these terms (there was consensus among 

Dr. Hsiao and Professors Hurley and Marmor for the defendant, and Professors 

Kessler, McGuire and Blomqvist for the plaintiffs, and Professor Prémont for the 

Coalition Intervenors). Duplicative private health insurance refers to situations where 

a person who is eligible for coverage under the public plan can at the same time and 

for the same service also access private insurance and private provision of care. 

Thus, that individual remains a beneficiary of the public plan but can benefit from 

double coverage. 

[2160] Supplementary or complementary private health insurance is what we 

currently have in Canada. It is when private insurance is offered for services that are 

not covered under the public healthcare plan. Thus, there is no direct competition 

between the private and public sectors. In Canada there is a robust and 

comprehensive supplementary private healthcare market for most pharmaceuticals 

and dental services as well as many other services not covered under provincial 

public plans such as MSP. 

[2161] Finally, substitutive private health insurance refers to situations where private 

health insurance is permitted for services otherwise covered under the public health 

plan. However, if an individual decides to seek coverage under a private plan then 
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he or she must opt out of the public plan. Germany is an example of such a system. 

Thus, under this model there is no double coverage. 

[2162] Unlike the supplementary and substitutive models, duplicative private 

healthcare, which is the model the plaintiffs seek to achieve through this litigation, 

entails the most direct and expansive competition between the parallel private and 

public systems. This is because, unlike the other models, duplicative private 

healthcare competes with the public system over the same beneficiaries and the 

same services as well as the same pool of healthcare professionals. 

[2163] Professor Prémont explained that Canada currently has supplementary 

private health insurance which fills gaps for services that the public system does not 

cover. This is why Canadians shoulder a sizeable portion of their healthcare costs 

that are not covered by public plans. To a large extent this reflects the historic policy 

decision in Canada to ensure universality and accessibility based on need, but only 

for “medically necessary” services, while leaving all other healthcare services to the 

private market. Other countries such as the United Kingdom have taken a different 

approach and preferred a public system that has much broader coverage. In the 

United Kingdom, the National Health Service (“NHS”) covers the provision of nearly 

all healthcare services, including pharmaceuticals and most dental care. This is an 

important distinction between the United Kingdom and Canada which I discuss 

further below. 

[2164] Thus, while supplementary/complementary and substitutive private insurance 

may be compatible with certain models of public systems, duplicative private 

healthcare and private health insurance introduce more direct competition with 

public systems and raise a unique set of considerations. For this reason, some of 

the risks of parallel private healthcare identified in the literature, and by the 

defendant in the context of this case, are quite specific to a duplicative model. 

Therefore, the relevant countries selected for the purpose of the present cross-

jurisdictional comparison are countries which have duplicative private healthcare 

models. 
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[2165] In this regard, I agree with Dr. Hsiao’s critique of the plaintiffs’ private health 

insurance expert, Mr. Walters. Mr. Walters failed to apply the distinction between 

duplicative, supplementary/complementary and substitutive health insurance, and in 

his discussion of other countries he conflated duplicative and supplementary 

models. Moreover, in some cases he referred to countries as having duplicative 

private health insurance when what they have is substitutive or supplementary 

private health insurance. In some instances, Mr. Walters simply referred vaguely to 

“European countries” without specifying which system was in place. As above, such 

broad references and groupings of countries with very different models is of no 

assistance to the analysis or the court. 

[2166] Returning to the second rule of a proper cross-jurisdictional comparison from 

Professor Marmor (selection of similar countries), there is another important criterion 

that applies to this case. Most healthcare experts, for all parties and the Coalition 

Intervenors, distinguished between private versus public funding of healthcare and 

private versus public delivery of healthcare. Some countries have private funding of 

healthcare but delivery of healthcare is through the public system, primarily by 

physicians and healthcare professionals who are employees in the public sector. 

Some countries have both public funding and delivery, such as the United Kingdom. 

[2167] On the other hand, other countries, including Canada, have a system of 

public funding and private delivery of healthcare. This means that while healthcare is 

funded through a public insurance plan, the delivery of healthcare is done through 

independent physicians who operate in the private sector. That private sector 

component is very significant to the operation of the overall system in British 

Columbia. Most healthcare is publicly funded and privately delivered in British 

Columbia. 

[2168] The importance of this distinction in the context of this case was more fully 

explored by Professor Oliver, one of the defendant’s experts. I discuss his evidence 

on the United Kingdom system below. However, generally, he explained that 

economic incentive mechanisms would vary in different systems depending on the 
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particular combination of public and private funding and delivery. Incentive 

mechanisms is a concept that refers to the underlying economic incentives and 

interests that influence stakeholders in the healthcare system to act in certain ways. 

The incentive mechanisms that may attract physicians to devote most of their time in 

the public or private system would vary depending on whether delivery of healthcare 

is private or public. Likewise, the attraction of private health insurance would vary 

depending on the type, scope and quality of the public plan. 

[2169] This brings me to the third rule articulated by Professor Marmor which 

requires asking whether there are common or universal experiences across different 

countries and healthcare settings. Ultimately, the main issue to be determined is 

whether a careful comparison to relevant countries reveals common experiences 

from which one can reasonably extrapolate to British Columbia. 

[2170] With the above in mind as background, I turn to the five primary jurisdictions 

discussed in the evidence and which the parties have presented as being most 

comparable to British Columbia: United Kingdom, New Zealand, Ireland, Australia, 

and Québec. The evidence here comes from expert reports and the testimony of 

such experts. 

(ii) United Kingdom 

[2171] The expert evidence about the United Kingdom is primarily from Professor 

McGuire, for the plaintiffs, and Professor Oliver, for the defendant. 

[2172] According to the plaintiffs, the experience in the United Kingdom 

demonstrates that private healthcare is “perfectly compatible” with a universal public 

healthcare system. They say that the United Kingdom provides high quality and 

timelier healthcare than British Columbia, while also permitting a parallel duplicative 

private healthcare system. There are references in the evidence to healthcare in the 

United Kingdom being minimally regulated. 

[2173] The United Kingdom has had private healthcare operating beside the public 

National Health Service (“NHS”) since its founding in 1948. About 10% of the 
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population, or four million people, are covered by private healthcare and about 

one half of those purchase private health insurance while the other one-half receive 

private health insurance through employment. Its main attractions are shorter wait 

times and single occupancy hospital rooms. There are effectively four different NHS 

systems in the four countries of the United Kingdom (England, Scotland, Wales and 

Northern Ireland). These systems differ especially with respect to governance. 

[2174] Private coverage in the United Kingdom expanded significantly from 1981 to 

2001 (from 4.1 million to 6.7 million people) but it has recently contracted with a 

record low in 2011. Professor Oliver explained that this contraction was due to a 

sharp decline in wait times in the public system and also due to the poor economic 

performance in the United Kingdom which caused individuals and employers to look 

at cost containment. The average annual cost for private insurance in 2012 was 

£1,100. 

[2175] One of the features of the public healthcare system in the United Kingdom is 

that specialists are paid by salary pursuant to employment contracts with the NHS. 

Some family physicians are salaried but most are paid on a fee-for-service basis in a 

system called capitation, where doctors serve a geographical area and are 

essentially paid a lump sum for serving that area with adjustments for 

sociodemographic factors and the population size of the area. Prior to 2003 there 

were apparently problems with clinicians operating in the dual system but not 

fulfilling their contracted obligations in the public sector. A study38 that found this also 

concluded that there was a positive association between income from the private 

sector and waiting lists but not a causal relationship. Professor McGuire 

distinguished this study as being not representative of the current operation of dual 

practice in the United Kingdom because of changes brought in by the 2003 NHS 

contract. 

[2176] The history of the NHS goes back a number of years. In the 1970s there were 

“pay beds” where private patients were treated in public hospitals. Professor Oliver 

explained in his evidence that this was controversial because doctors were being 
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enticed away from their responsibilities in the public system. The government 

discussed banning pay beds but was met with fierce resistance from doctors who 

threatened to go on strike. Problems apparently continued and in 2003 there was a 

new NHS contract with doctors. Professor McGuire described the current situation 

as follows: 

Under the new contract, which was explicitly introduced partly to increase 
consultant commitment to the NHS by preventing any increase in private 
practice, consultants wishing to undertake private practice and remain eligible 
for future pay progression within the NHS must first offer an additional 
4 hours per week service to the NHS over and above their NHS contract, and 
not see private practice patients while they are on-call for the NHS. The 
consultants’ NHS time commitments are more strictly monitored under the 
new contract. This agreement forms part of consultants’ eligibility criteria for 
future clinical excellence awards (essentially NHS salary supplements) and 
NHS pay progression. 

[2177] Similarly, Professor Oliver described “numerous specifications to ensure that 

private activities do not interfere with doctors’ commitment to NHS patients” during 

their programmed activities with the NHS. On average, hospital doctors undertake 

about 40 to 50 hours of NHS work per week. In a discussion about possible conflicts 

of interest, Professor Oliver summarized this as follows: 

Hospital doctors are therefore essentially NHS employees. However, since 
privately financed work tends to be financially more lucrative, there remain 
incentives for doctors to diagnose and treat quicker those with private 
insurance. There are also incentives for doctors to encourage patients to fund 
their own treatment in some way, particularly those who are relatively easy to 
treat, but the evidence that doctors act upon these potential conflicts of 
interest tends to be anecdotal (see, for example: http://thehealthcareblog. 
com/blog 2012/01/16/the-awkward-world-of- private-insurance in-the-uk/). 
Although these remaining unfortunate incentives cannot be dismissed, and 
although it may well be the case that some doctors do to some extent exploit 
these incentives, in addition to the fact that private patients receive 
preferential treatment in terms of, for example, shorter waiting times, the 
relatively small size of the private health insurance sector, the likelihood that 
the majority of doctors are highly committed to the NHS, the broadly held 
belief that the NHS offers a generally satisfactory and comprehensive 
standard of care to the entire population, the constraints imposed by the 2003 
contract, and the lack of hard evidence on this issue, mean that, in the UK 
context, it is difficult to conclude definitively that these conflicts of interest 
cause a significant problem in reality. 
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[2178] In his report dated July 14, 2014, Professor McGuire cited and relied on the 

last sentence of the above quotation as support for his conclusions. But, as can be 

seen, Professor Oliver’s opinion is more complicated than that one sentence. As 

discussed above, in cross-examination Professor McGuire confirmed that his original 

draft report contained statements to the effect that the United Kingdom experience 

as well as the experience elsewhere show that there are real concerns with 

physicians preferring private pay patients. Further, Professor McGuire also 

acknowledged in his evidence that in the United Kingdom regulating against such 

incentives has been challenging. 

[2179] As with all OECD countries, the United Kingdom has had excessive wait 

times for healthcare and England has recently had some success in reducing them. 

Both Professors McGuire and Oliver discussed this. The plaintiffs say that the United 

Kingdom has better wait times than British Columbia and on a macro level that may 

be accurate. However, as above, some caution is required with these kinds of 

comparisons. For example, there are significant differences between British 

Columbia and the United Kingdom in how wait times are measured and we do not 

know the wait times in the United Kingdom by procedure or even by speciality. There 

is no expert evidence on these points. 

[2180] Professor McGuire described the success in England of reducing wait times 

as being a result of “a mixture of policy reforms, as advocated by the OECD.” These 

reforms included wait time guarantees and increased patient choice. There has also 

been increased capacity “partly by explicitly allowing private owned clinics and 

private hospitals to provide substitute treatment options.” He said that “[t]he 

existence of this private care is only possible because of the complementary 

existence of [private health insurance].” 

[2181] Professor Oliver provided more detail about the decrease in wait times in 

England. Beginning in the 1990s there were guarantees for treatment, which started 

at two years, then 18 months and then the wait time for diagnosis was included 

(effectively shortening the guaranteed wait time further). There was also a significant 
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increase in NHS spending in the order of a 7.1% year-on-year increase from 1997 to 

2011, from £54.8 billion to £142.8 billion. 

[2182] As part of new performance standards (including wait times) a “hospital star” 

rating system was introduced in 2001 where the range was zero to three stars. 

Hospitals would be rated according to set performance measures, including meeting 

wait time targets. The policy came to be known as “targets and terror” because 

hospital executives could be fired over poor ratings. The policy was also known as 

“naming and shaming” because each hospital’s number of stars was published in the 

media. Reputational damage became a motivator. As above, this was in England. 

Scotland, Wales and Northern Ireland did not institute the star rating system. They 

did increase funding levels, but these countries did not have the same improvements 

in wait times as in England. A number of studies have shown that the star rating 

system has been a considerable success. 

[2183] A system of patient choice was also introduced in England whereby patients 

could choose their hospital and the thinking was that patients would choose the best 

rated hospitals. Professor Oliver pointed out that wait times had been falling in any 

event by that time and patient choice was “at most a partial driver” of the reduction in 

wait times. 

[2184] As for the role of private healthcare in the reduction of wait times in England, 

Professor Oliver stated plainly that “[n]o respectable scholar would attribute the fall 

in NHS waiting times to any aspect of the private health care insurance market.” He 

opined that the principal reasons for the fall were the combination of wait time 

guarantees, the threat to the employment and reputational damage of hospital 

managers and high increases in healthcare funding. Patient choice was a “possible 

partial influence.” 

[2185] Professor McGuire’s opinion on this issue is carefully worded. As above he 

acknowledged the importance of “a mixture of policy reforms.” He also attached 

some significance to private clinics and private hospitals providing treatment options 

in the United Kingdom. However, Professor Oliver explained that the capacity in the 
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public system was expanded in three ways, which led to the reduced wait times. 

First, public NHS hospitals increased the number of operations performed; second, 

since public sector hospitals were approaching full capacity, new, private 

Independent Sector Treatment Centres (“ISTCs”) were established to undertake 

procedures from the public wait list that were generally considered to be routine; 

and, third, some NHS patients were treated in private hospitals which were paid for 

by the NHS. 

[2186] As can be seen there are strong elements of private participation in these 

activities. However, they were paid for with public, NHS funds much like how health 

authorities contract with private clinics in British Columbia to perform some medically 

required services (paid for by MSP). In the United Kingdom this may have been 

“only possible because of the complementary existence of [private health 

insurance]”, as described by Professor McGuire, but that is not responsive to 

whether privately paid healthcare was of any significance in reducing wait times in 

the United Kingdom. Again, private hospitals and ISTCs played a role but their work 

was publicly funded. 

[2187] Further, in cross-examination Professor McGuire acknowledged that in a 

previous study he conducted (which he did not mention in his expert report for this 

trial), he concluded that in some areas in the United Kingdom which had the highest 

levels of private provision of healthcare there was “cream skimming,” i.e. private 

sector providers selecting the less complicated patients and leaving the more 

complex medical situations for the public system. As discussed below, cream 

skimming by the private system is in fact one of the concerns with duplicative private 

healthcare that has been identified by the defendant as well as healthcare experts. 

[2188] On the evidence here I conclude that private healthcare and private health 

insurance played a minimal role, at best a supportive one, in reducing wait times in 

the United Kingdom. The reasons for the decrease of wait times in the United 

Kingdom were primarily decisions by the government there to substantially increase 

funding and capacity (including by way of funding care in private clinics), to set wait 
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time targets, to impose a star rating system on hospitals and perhaps the 

introduction of patient choice within the public system. 

(iii) New Zealand 

[2189] There are two expert reports in evidence with respect to New Zealand, 

Dr. Davidson for the plaintiffs (July 14, 2014) and Professor Cumming for the 

defendant (April 27, 2015). The plaintiffs advise that they do not rely on 

Dr. Davidson’s evidence in this regard but rely only on the report of Professor 

Cumming. 

[2190] There is no reference to Dr. Davidson’s substantive opinions in the plaintiffs’ 

final argument. This may be because Dr. Davidson’s report is primarily a response 

report to an expert report from the defendant that was ultimately withdrawn. In any 

event, as already indicated I would give no weight to Dr. Davidson’s evidence for 

reasons discussed above regarding Dr. Davidson’s independence and the 

methodological deficiencies in his report. 

[2191] New Zealand has a universal public healthcare plan which is primarily funded 

by tax revenue (over 83%). However, about 17% of funding is from private sources 

(including 4.5% from private health insurance). There are 20 District Health Boards 

(“DHBs”), funded by the Ministry of Health, that provide a range of healthcare 

services including elective or non-urgent procedures. DHBs fund 32 privately owned 

primary health organizations for primary care and they fund the cost of 

pharmaceuticals (on a tariff). 

[2192] Family doctors act as gatekeepers to decide whether to refer patients to 

specialists or hospital, or to order prescriptions. Patients under the age of 13 receive 

free primary healthcare consultations and all other people are eligible for partially 

funded primary healthcare services. There are patient user charges such as for 

primary healthcare services and prescriptions, except for those under age 13. Dental 

care, ophthalmology and many mental health services are not covered by the public 

system. 
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[2193] Private health insurance can be purchased from private insurance companies 

with different policies. About 30% of the population has some form of private 

insurance. Private hospital and specialist policies offer faster access to specialist 

and hospital care and choice of specialist. Comprehensive policies permit 

reimbursement for user charges relating to primary healthcare and prescription 

medications. Critical care policies are also available. 

[2194] All hospital services covered by private insurance are delivered by private 

hospitals, usually located in the large cities. Some private hospitals deliver care 

under contract with the public system. Some services are not provided in the private 

system (acute care, maternity, childbirth, vaccinations and mental health). Private 

insurers practise risk selection and regularly exclude from coverage patients with 

pre-existing conditions. Specialist physicians working in the public system can also 

work in the private system but, much like the NHS in the United Kingdom, their 

contracts with the DHBs specify the number of hours they are expected to work in 

the public system before they can work in the private system. 

[2195] Overall, Professor Cumming explained that New Zealand’s model is not a 

good example in terms of equitable access. The experience there has been that the 

wealthier and healthier segments of the population, those who can afford private 

health insurance and are not excluded due to pre-existing conditions, are able to 

purchase more expedient care. 

[2196] Likewise, Professor Cumming’s evidence was that there have been issues in 

terms of private pay patients jumping the queue in the public system by accessing 

specialist services more quickly in the private sector, only to then return to the public 

queue at a more advanced stage. Another issue has been cross-subsidization of the 

private system by the public system, including by way of higher usage of the public 

system by individuals who have private health insurance. 

[2197] Professor Cumming explained in her report that New Zealand has a history of 

long wait lists and wait times for non-urgent or elective surgery. Up to the 1960s, 

wait lists were managed by individual hospitals. Then wait lists became a significant 
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political problem and public policy issue. Attempts to reduce them were largely 

focused on increasing funding to increase the number of surgeries performed but 

this often resulted in longer wait lists as family physicians referred more patients as 

a result of increased capacity. 

[2198] From the 1990s on, there were various reforms to facilitate access to elective 

surgery. From mid-2015 a universal scoring system was introduced which was 

intended to ensure patients were being prioritized according to the same criteria. 

According to the scoring system, all specialists are expected to assign points to 

patients using a universal method to determine their urgency. Under this system the 

patient is told within 10 days from referral by his or her family physician if there will 

be an assessment by a specialist and any assessment is to be completed within four 

months using the point system. Those qualifying for surgery are to be booked and 

treated within four months of the assessment and the others are returned to their 

family physicians for ongoing care. 

[2199]  Professor Cumming explained that the original idea behind the system was 

to provide certainty because people would know whether they were getting publicly 

funded care within a clear time frame or whether they should pay for it themselves 

privately. Equity was also an objective so that all patients would be assessed using 

national standards and would have similar access regardless of where they lived or 

their income. 

[2200] However, as it turned out this model did not improve equity and to some 

extent led to the opposite result: 

... although it might have originally been envisaged that access to elective 
services would be determined by clinical need i.e. a certain level of points, 
the process is driven by financial considerations, along with physical and 
human resource capacity constraints that might also limit how many patients 
can be treated within a certain time frame. It is worth noting that the system 
does not result in full equity, because of the use of different tools and 
thresholds around NZ. It is also unclear what the impact of the system has 
been on overall outcomes -- in theory, good prioritisation focusing on benefit 
should result in an increase in the health outcomes gained when comparing 
the previous prioritisation and elective services processes, but no evidence 
exists on this. The system has succeeded in taking waiting lists and times 
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largely off the political agenda -- in part also due to an increase over time in 
the funding allocated to elective surgery -- but this is in part due to the 
information about how many people are returned to their GPs for care not 
being reported publicly [39]. In this way, how many more people might benefit 
from elective surgery is unclear. 

[2201] Professor Cumming also explained that one of the reasons the DHBs 

introduced more rigorous restrictions and oversight with respect to management of 

wait lists, was the growing concern that specialists were diverting patients from the 

public to the private system. However, as above, she opined that it is unclear how 

effective these restrictions have been in addressing these concerns. As well, the 

points system only applies to elective surgeries (defined by Professor Cumming as 

surgery that can be held off because a condition is not immediately life threatening 

such as joint replacement surgeries) and not emergent or urgent conditions. 

[2202] As in British Columbia, New Zealand also has a parallel public system for 

accident-related injuries which is roughly equivalent to WorkSafeBC and ICBC. This 

is the Accident Compensation Corporation (“ACC”). ACC is essentially a no-fault 

compulsory insurance system that covers citizens, residents and even visitors for 

medical and rehabilitation care. However, unlike the system in British Columbia, 

ACC covers all accident-related injuries, whether the accident is a work-related 

injury, a motor vehicle accident or even a sports accident. Thus, unlike WorkSafeBC 

and ICBC, which apply only when the injury arises in the context of a workplace 

accident or motor vehicle accident, in New Zealand all accident related injuries are 

covered under ACC regardless of where and how they occurred. 

[2203] In this regard, for someone like Marshal Van de Kamp, one of the patient 

witnesses who testified on behalf of the plaintiffs, both knee injuries would be 

covered under ACC in New Zealand. This is despite the fact that while his first knee 

injury was caused by a workplace accident, the second knee injury was sustained 

when he was playing leisure soccer. In British Columbia the first injury was covered 

by WorkSafeBC but the second by MSP. This is another important distinction 

between British Columbia and New Zealand. 
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(iv) Ireland 

[2204] In their final arguments, both the plaintiffs and the defendant rely on one 

expert for his opinions about the Irish healthcare system. This is Professor Charles 

Normand, an expert for the defendant and his report is dated October 16, 2013. 

Professor Normand is a professor of health policy and management at Trinity 

College, Dublin, Ireland. Professor McGuire, an expert in health economics for the 

plaintiffs, also discussed the healthcare system in Ireland but the plaintiffs did not 

reference his report or opinions on the Irish system in their final argument. 

[2205] The Irish healthcare system began as a combination of private, charitable and 

state funding. Professor Normand explained in his report that it has evolved as a 

mainly publicly funded and delivered system, but with some unusual features in 

terms of the patterns of entitlements and provisions. Currently about 80% of the 

funding of the system comes from general taxation, 8% from private health 

insurance and 12% from out-of-pocket payments. These proportions have remained 

very stable over the years despite many changes in entitlements and economic 

conditions. 

[2206] Professor McGuire described Ireland (along with Australia) as having the 

most extensive duplicative private health insurance of countries generally studied. 

He opined that countries such as Ireland and Australia have attempted to foster 

large private sectors to the point of promoting the complete sharing of healthcare 

resources across both sectors. Ireland can be seen as a primary example of 

extensive public subsidization of the private healthcare sector. 

[2207] In Ireland, Medical Cards are issued on the basis of family income using a 

complicated formula; this covers about 38% of the population. There are also GP 

Visit Cards that are issued to those with incomes a little above the Medical Card 

income limits; covering about 5% of the population. And there are Long Term Illness 

Cards issued to people without Medical Cards, but with certain long-term illnesses 

that give them free pharmaceutical drugs (but cancer and heart disease are not 

included). 



Cambie Surgeries Corporation v. British Columbia (Attorney General) Page 608 

[2208] Primary care is provided by general practitioners who are mostly 

self-employed. Patients with a Medical Card or a GP Visit Card can see a general 

practitioner free of charge and the practitioner is reimbursed using a capitation fee 

system based on the age of the patient. Those without cards pay the full cost of the 

visit, currently around €50 per attendance. Those with Medical Cards also receive 

pharmaceutical drugs free of charge subject to a capped prescription charge of 

€1.5 per item. Other people (including those with GP Visit cards) pay the full cost of 

prescription drugs up to a monthly limit of €144 per family per month. 

[2209] Access to community health services is free for those with Medical Cards (not 

for those with GP Visit Cards) including community nursing, physiotherapy, 

occupational therapy, home help services and other community support. Professor 

Normand stated in his report that these public services are not available for other 

patients and they are expected to access privately provided community services. 

However, “[e]vidence shows that they are often unable to do so.” 

[2210] In-hospital physicians, including surgeons, are paid by salary. If the patient 

declares himself or herself to be a private patient, then additional fees can be 

charged to the patient or insurer, even where the surgery is performed in a public 

hospital. Typically, private patients will get faster access to care in public hospitals 

as well as access to more senior physicians. For elective surgery conducted in 

public hospitals, there is a “day charge” with an annual maximum of approximately 

€1,000. Private insurers will cover that charge. Most doctors work in both the public 

and private systems and it is rare that a doctor would treat only private patients. 

[2211] Private health insurance is provided on a community-rated, rather than 

risk-rated, system so that within any given insurance package the premium is the 

same regardless of age or health status. Generally private health insurance does not 

cover primary care services (provided by general practitioners), community 

pharmaceutical drugs or hospital outpatient services, but it does pay all or most of 

the cost of private inpatient and day care services. The constraints of private health 

insurance being provided on a community rating basis is one of the reasons for 
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extensive subsidization of the private health insurance sector which otherwise would 

not be economically viable, as discussed in greater detail below. 

[2212] About 46% of the population currently has private health insurance, 

concentrated mainly in high income working people and people over the age of 60. 

The aim is to allow access to insurance for all irrespective of age or health status. 

However, as a result of several dozen insurance packages offered by three 

companies and designed to appeal to particular groups, the net result has been a 

“fragmented market”. And, “the solidarity that was intended to be a feature of 

community rating is significantly undermined.” 

[2213] There are public and private hospitals as well as charitable and semi-state 

ones in Ireland and all residents are entitled to use public hospital services for 

nominal and capped fees (such as the day charge discussed above). The term 

“public hospital” refers to a government owned facility as well as charitable and 

semi-state hospitals that are mainly government-funded. A limited amount of publicly 

funded work is carried out by private hospitals, either under contract or to help 

alleviate wait lists in the public system. 

[2214] As a comment on the Irish system generally, Professor Normand stated that a 

simple lesson for patients and for public policy is that “complexity should be 

avoided.” Among other reasons, this is because “[t]he administration costs and the 

transaction costs are very high relative to the (small amounts) of private funding and 

provision.” In other words, the trade-off between the relatively limited benefits of 

private health insurance are outweighed by the increased costs associated with its 

administrative complexity. 

[2215] Professor Normand also opined about problems regulating the private 

healthcare system in Ireland. It has been difficult to achieve integration in care 

pathways where part of the service is provided by a private contractor. For example, 

cancer care in Ireland (based on the British Columbia model, incidentally) requires 

coordination between different specialists and providers. However, many private 
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providers have been unwilling to abide by national treatment protocols for things like 

radiation therapy. This makes coordination more difficult. 

[2216] A complex set of rules and regulations have been put in place in Ireland in 

order to regulate the private healthcare sector. However, Professor Normand 

described a 2009 report from the Comptroller and Auditor General as finding that the 

proportion of consultant specialists in breach of their 2008 contract terms was in the 

order of 33% and was more than 50% in some hospitals.40 The central finding was 

that physicians were using their time in the public system to treat patients in the 

private sector. In his evidence Professor Normand emphasized the difficulty of 

regulating private healthcare systems and Ireland is an example of that. He 

described the situation as “cheating on the rules” and “very shocking” despite the 

best efforts of Irish regulators. For example, having senior doctors regulate the work 

of other senior doctors does not seem to have worked very well. 

[2217] In a response report Professor McGuire challenged these comments by 

Professor Normand about the Comptroller Auditor General’s report. Professor 

McGuire attributed the findings of the report to a problem with individual 

work-practice incentives. In his view, it is not a problem with dual labour practices 

always distorting public practice and “[i]f specific incentives are correctly aligned, 

dual practice need not give rise to inefficiencies.” Professor McGuire seems to 

recognize the problem identified by Professor Normand but essentially reads it down 

to a narrow set of circumstances. Professor Normand was cross-examined on this 

point and he said his point is that what is a simple requirement (to fulfill contractual 

hours in the public system) does not work. He was not saying it could not work, but it 

did not work despite the best efforts of the regulators. 

[2218] Professor Normand also discussed equity in Irish healthcare in his report. He 

described that those with lower incomes and without insurance receive significant 

subsidies from those who are wealthier. But, “... among those with PMI [private 

medical insurance] there are some subsidies from poorer fitter people to richer 

sicker ones” and “[t]hose on low to middle incomes who do not have PMI generally 
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are losers.” In addition: “... the current system of funding leads to higher levels of 

service use by those with PMI than would be predicted from assessment of needs, 

especially those who have both medical cards and PMI.” And because there is no 

tax relief for those without private health insurance (but they do contribute through 

higher tax rates) “there is a subsidy from generally poorer people to generally richer 

ones.” 

[2219] By way of a conclusion on healthcare in Ireland, Professor Normand stated: 

The experience of parallel public and private practice in Ireland has not been 
entirely negative, but some clear points emerge. First, it has not been 
possible to avoid some inequities (and logic suggests that private services 
would not be worth buying unless they brought some advantage. Second, the 
patterns of inequities are complex and depend on the details of the system 
that is in place. Third, while additional resources were brought into the 
system, the extent to which these reduced the burden on the state was more 
limited. Fourth, there is no evidence of increased efficiency and some 
evidence of decreased efficiency from private practice. Finally, private service 
provision in Ireland has led to serious problems in regulating and controlling 
the sector, and has led to some harmful effects on the capacity of the public 
system to deliver services. 

(v) Australia 

[2220] The primary expert on the Australian healthcare system was Professor James 

Gillespie. He is an associate professor of health policy at the Sydney School of 

Public Health and deputy director of the Menzies Centre for Health Policy, University 

of Sydney, Australia. He was tendered as an expert by the defendant, his original 

report was dated July 2014 (updated in June 2016) and it is in response to the 

plaintiffs’ expert report of Professor McGuire. The defendant also relies on parts of 

the expert report of Dr. Cyril Frank. The plaintiffs primarily rely on the report of 

Professor Gillespie in their final argument but they also rely on parts of the expert 

report of Professor McGuire. 

[2221] As above, Professor McGuire has opined that Australia (along with Ireland) 

has the most extensive duplicative private health insurance and it has attempted to 

foster large private sectors to the point of promoting the complete sharing of 

healthcare resources across both sectors. Mr. Esmail, an expert for the plaintiffs, 
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suggested that Australia is the best comparator to British Columbia. On the other 

hand, the defendant says that Australia is a cautionary tale for those who believe 

private healthcare will reduce wait times. 

[2222] Professor Gillespie agreed with Professor McGuire’s description of the 

Australian healthcare system with two qualifications. Professor McGuire’s 

description is as follows: 

In Australia inpatient care is provided by both private and public hospitals. 
Duplicate PHI [private health insurance] is voluntary and covers care partly or 
fully covered by public funds. PHI is subsidized through taxation and heavily 
regulated, with regulation ensuring open enrollment, as well as the monitoring 
of fee increases. In particular, a risk equalization scheme operates to 
encourage the underwriting of high risks. The scheme operates as a claims 
equalization account. Premiums are related to lifetime coverage benefits, with 
a 2% premium increase for every year past 30 added to the base to 
encourage early membership. Although this restriction on premium increases 
is dropped after 10-years of continuous PHI coverage. PHI provides full 
coverage for private health care and top-up care over and above that 
provided for by public funding. 

[2223] Professor Gillespie added to this description that tax penalties faced by 

high-income earners who remain uncovered qualifies the “voluntary” nature of 

private health insurance in Australia. As well, according to Professor Gillespie, it is 

not clear what is meant by “PHI provides full coverage for private healthcare.” He 

says that Australian private health insurance is associated with high out-of-pocket 

costs. 

[2224] Family physicians in Australia have their own practices and are paid through 

a combination of fee-for-service and direct billing of patients. Where the patient is 

billed directly by the physician there is no limit on the amount that can be charged 

and Professor Gillespie testified that sometimes these costs can be extraordinary. 

Specialists are paid differently depending on whether they are working inside or 

outside a hospital. Outside the hospital they are paid the same as family physicians 

so they can bill the government on a fee-for-service basis or can bill the patient 

directly. In hospitals, specialists are paid a salary based on negotiations between 

their professional association and the state government. There can also be 
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negotiations between a specialist and an individual hospital with respect to hours of 

work and whether the specialist is permitted to treat private patients in the public 

hospital. 

[2225] Professor Gillespie acknowledged that it has not been fully studied but, 

“anecdotally,” hospital managers believe that doctors cancel public work in favour of 

their private patients because they are overworked. This is particularly the case in 

areas where there is a shortage of surgeons, as the public hospital needs the 

surgeons and so the hospital cannot simply assert its contractual rights for the time 

of its surgeons. 

[2226] Australia’s Medicare was introduced in 1984 and at that time 60% of 

Australians were covered by private health insurance. This has fallen and currently 

45% of Australians are covered by private health insurance. Professor Gillespie 

described this as “relatively high” and it is the result of federal government 

interventions in the 1996-2000 period. During this time the government introduced a 

series of tax incentives and penalties directed at restoring private health insurance to 

previous levels with the aims of increasing choice and relieving pressure on the 

public system.41 

[2227] The measures introduced included a tax surcharge equal to or higher than 

private health insurance premiums for higher income earners without a minimum 

level of private health insurance. This was not indexed, so income inflation pushed a 

higher proportion of middle income earners into the tax penalty zone. These matters 

are still debated, according to Professor Gillespie, but he opined that one clear 

implication is that private health insurance levels in Australia should not be seen as 

primarily driven by consumer demand. Rather the level of Australians that have 

private health insurance is shaped by governmental incentives and penalties.42 

Further, as discussed above, because there is no tax relief for those without private 

health insurance, they still contribute through higher tax rates. Therefore, those most 

at risk provide an implicit subsidy through the tax system to those least at risk.43 
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[2228] With respect to wait lists in Australia, as above, an express purpose of 

increasing the role of private health insurance was to relieve pressure on the public 

system. Professor McGuire stated in his report that incentives for private health 

insurance “had a more negligible impact on public sector capacity.” In his evidence 

he said that the lack of progress was because of pent up demand but I note that it 

has been 19 years since those incentives. He also agreed with an OECD report44 

that concluded that there has not been a reduction in wait times in Australia 

associated with the take-up of private insurance. 

[2229] As well, there is evidence that physicians are preferring private practice over 

the public system. For example, the 2011 census of fellows conducted by the Royal 

Australasian College of Surgeons45 found that 40% of surgeons work only in the 

private system. Further, more than 30% of orthopedic, neurological and plastic 

surgeons did no public consulting, and cardiac and pediatric surgeons were the only 

specialists to work more in the public system than the private one. 

[2230] As discussed later in this judgment, there is a dispute about whether the 

introduction of duplicative private healthcare would increase wait times in the public 

healthcare system (there is little or no dispute that duplicative private healthcare 

would not improve wait times in the public system). Dr. C. Frank, in his March 2014 

report, described the literature on this issue and he acknowledged it as scientifically 

weak. 

[2231] Dr. C. Frank noted that Australia is often used as a model for those 

advocating for private health insurance in British Columbia and he looked at hip and 

knee replacements there as a test case for the positive effects of private insurance: 

… Contrary to any advantages, according to a recent report by the Council of 
Australian Governments (COAG) Reform Council in 2011, despite having a 
large and expanding private system for elective orthopaedic surgical care, 
public patients waiting for knee replacement surgery suffered the longest 
delays of any surgical discipline in their country. Between 2009-2011 in 
Australia, COAG reported that national median waiting times for knee 
replacement surgery in their public system increased from 156 to 180 days 
and that waiting in their two worst regions (Tasmania and NSW) rose to 
431 days and 301 days respectively. This happened despite having a public 
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system whose waiting times were purportedly "being improved by having 
patients removed from the public queue" into a parallel private system. By 
way of comparison, Alberta's public health care system in 2013, without a 
private care option, has a current median wait time for total hip replacements 
of 98 days from consent to surgery while the current median in Australia is 
116 days. In Alberta, the median wait time for a knee replacement is currently 
111.3 days while in Australia it is 184 days. 

[2232] Professor Gillespie testified that, in addition, in Australia there is a 

“demonstrable shortage” of specialists like psychiatrists and he concluded that when 

there is demand for physicians they tend to gravitate to the more lucrative private 

sector. As a partial explanation for this, Professor McGuire opined that physician 

shortages would be self-correcting over the long run. However, he also agreed that 

the number of physicians has not grown as one would expect. There is also 

Professor Hurley’s evidence that, while a self-correcting mechanism may exist, any 

self-correcting mechanism would be complex and would take place over a long time 

because of the unique education and training of doctors, including the requirements 

of capital investments in universities and hospitals. 

[2233] Finally, Professor McGuire was asked about a 2016 article that called for the 

scrapping of the current Australian system and replacing it with a single-payer 

model. He was not aware of the article but he did say he was not “terribly surprised” 

that the system in Australia was not operating efficiently. 

(vi) Québec 

[2234] The significance of looking at Québec is that the parties sought to understand 

the developments there since the Supreme Court of Canada’s 2005 decision in 

Chaoulli. No evidence was tendered relating to the state of wait times in Québec. 

[2235] In Chaoulli the majority of the court struck down the statutory prohibition on 

private health insurance in Québec. The equivalent provision in the MPA is s. 45 and 

it is being challenged by the plaintiffs in the subject claim. The plaintiffs are also 

challenging s. 14 (which permits a physician to elect to be paid directly from a 

beneficiary for benefits instead of being paid by MSP directly) and ss. 17 and 

18 (which put limits on user charges and extra billing). The plaintiffs in Chaoulli did 
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not challenge the equivalent provisions in the Québec legislation restricting user 

charges and extra billing practices by participating healthcare providers (nor did the 

plaintiffs challenge the equivalent of s. 14 of the MPA). This is one of the critical 

differences between the claim in Chaoulli and the case at bar. 

[2236] As previously discussed, one of the majority justices in Chaoulli, 

Deschamps J., explicitly referred to the Québec equivalent of ss. 17 and 18 of the 

MPA in striking down the statutory prohibition on private health insurance in Québec. 

Deschamps J. noted that provisions restricting extra billing and user charges 

remained intact (in Québec) and concluded there would be sufficient protection of 

the public system even if some form of private health insurance were allowed (at 

paras. 52, 66). 

[2237] At trial two experts gave evidence about the developments in Québec 

post Chaoulli. The first is Mr. Yanick Labrie for the plaintiffs. The second is Professor 

Marie-Claude Prémont, a law professor at École nationale d’administration publique 

in Montréal, Québec. She was tendered as an expert witness for the Coalition 

Intervenors and her expert report is dated June 29, 2014. 

[2238] I have addressed above the issues arising from Mr. Labrie’s evidence, 

including his lack of independence and lack of a reliable methodology in his report. 

Further, even without the problems arising from Professor Labrie’s lack of 

independence and the reliability of his methodology, I find Professor Prémont to be 

more qualified than Mr. Labrie and to have a more in-depth understanding of the 

Québec healthcare system and its regulatory context, including the post Chaoulli 

reforms. Accordingly, I prefer the evidence of Professor Prémont with respect to the 

developments in Québec. Indeed, the plaintiffs do not rely on Mr. Labrie’s evidence 

in any substantive way. As indicated above, I have concluded that Mr. Labrie’s 

evidence is to be accorded no weight due to his lack of independence and unreliable 

methodology. 

[2239] Professor Prémont was qualified to give expert evidence about the Québec 

healthcare regulatory regime and healthcare policy with particular expertise in 
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healthcare organization, delivery and financing in Canada, including the legal and 

administrative changes in Québec flowing from the decision in Chaoulli, the effects 

of those changes and the operation of private insurance and private insurers. 

[2240] Professor Prémont cautioned that in assessing the effects the decision in 

Chaoulli has had on the financing and provision of healthcare in Québec, one must 

be mindful that not all reforms to the regulatory scheme since 2005 can be attributed 

to that decision. 

[2241] In her report Professor Prémont described the Chaoulli decision being 

received among academia and the media in Québec with “political and social 

turmoil.” An initial statement by the government to permit full duplicative private 

health insurance was opposed by a number of academics. A political debate ensued 

including a White Paper from the government that resulted in the ultimate legislation 

enacted on December 13, 2006: An Act to amend the Act respecting health services 

and social services and other legislative provisions, S.Q. 2006, c. 43 (“Bill 33”). 

Professor Prémont described two tensions at play in the government’s approach to 

the legislation. On the one hand, there were changes that permitted a gradual 

creation and development of a more significant private market for healthcare, both 

for insurance and for the delivery of surgical services. On the other hand, the 

Legislature tried to contain these developments to minimize anticipated negative 

effects on the publicly funded healthcare system. 

[2242] Bill 33 legalized some private surgical facilities that were already operating 

and opened the door for new ones. The private surgical facilities were generally of 

two types: those providing plastic surgery not paid for under the public plan and 

those providing publicly insured medical services. Both of these facilities are called 

Specialized Medical Centres (“SMCs”) and they require permits and accreditation to 

operate. Both are also required to comply with rules about ownership, including that 

a physician must hold a majority ownership interest in each facility. This is intended 

to minimize the risk of external investor interests influencing medical decision 

making. 
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[2243] In Bill 33, SMCs were only given the right to perform three surgeries: knee 

replacements, hip replacements and cataract surgeries. These categories were 

apparently taken from the Chaoulli decision as being the primary concern of the 

Supreme Court of Canada. However, following the passage of the legislation, the 

government used regulations to expand the list of surgeries that could be performed 

by SMCs and that list now includes 50 procedures. However, private health 

insurance can be offered only for the three primary procedures: knee replacements, 

hip replacements and cataract surgeries. While the list could be expanded through a 

regulation, to date, the Québec government has elected not to expand the list of 

procedures that can be funded through private health insurance. Subject to these 

three exceptions, the general prohibition on private insurance for all other publicly 

funded medical procedures remains under Bill 33. In any event, no private health 

insurance market has emerged in Québec for the three designated surgeries, 

despite the legislative amendment. 

[2244] A concern has developed in Québec about queue jumping, especially with 

respect to access to specialists. This occurs when a patient pays a nominal fee for a 

quick appointment with a non-participating general practitioner (the Québec 

equivalent of an unenrolled physician). That non-participating general practitioner 

then refers the patient to a participating or enrolled surgeon who performs the 

surgery paid for by public funds sometimes in the same facility as occupied by the 

referring non-participating general practitioner. 

[2245] In an attempt to prevent unethical behavior and avoid conflicts of interest 

arising from physicians prioritizing privately paying patients, the Québec government 

tightened restrictions on dual practice. Specifically, there is a prohibition on the 

co-mingling of participating and non-participating physicians in the same SMC. In 

other words, SMCs can either use participating or non-participating physicians but 

not both at the same facility. However, Professor Prémont explained that the new 

regulation is difficult to enforce because some facilities have found ways to 

circumvent this prohibition by creating multiple distinct corporate entities that are 
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located in the same building, but in different rooms, that cooperate and refer patients 

to each other, bypassing the intent of the regulation. 

[2246] In total there are 43 SMCs in Québec, 37 of which are operated by 

participating physicians. However, the majority of the services provided privately at 

these facilities are not covered under the provincial plan and thus are not subject to 

the restrictions on private health insurance and billing practices. 

[2247] In an attempt to reduce wait times in the public system and meet wait time 

guarantees introduced post Chaoulli, some day care elective surgeries are 

outsourced from hospitals in Québec to certain SMCs. Once the hospital operating 

within the public system reaches a pre-set maximum threshold of patients on its wait 

list for one of the three procedures (knee replacements, hip replacements and 

cataract surgeries) and it becomes clear that the hospital will not meet its wait time 

targets, those surgeries will be outsourced to the SMCs. Three hospitals in Québec 

have experimented with this kind of outsourcing of surgeries to SMCs. When 

Professor Prémont authored her report, 40,000 surgeries had been completed at 

SMCs through this mechanism. 

[2248] Professor Prémont explained, however, that the outsourcing to SMCs has 

also revealed difficulties in terms of regulating the operations of the private clinics 

and avoiding conflicts of interest of physicians operating in both the public system 

and the SMCs. Issues have arisen with respect to extra billing and charging of user 

charges beyond the provincial government’s funding for those procedures. Overall, 

according to Professor Prémont, there have been difficulties regulating the 

commercial activities of the SMCs as well as with minimizing the cross-subsidization 

of private services by public funds. The concern with cross-subsidization is that 

public funding is being used by SMCs and physicians to finance their private 

practices. 

[2249] In order to add to the regulation of SMCs and in particular non-participating 

SMCs, the Québec government enacted An Act to amend various legislative 

provisions concerning specialized medical centres and medical imaging laboratories, 
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S.Q. 2009, c. 29 (“Bill 34”). According to Professor Prémont, as a result of Bill 34, 

non-participating SMCs are now limited to five beds and are required to provide all 

pre-operative and post-operative services, rehabilitation and home care services 

from a private provider. This has the effect of preventing the cross-subsidization of 

private care by the public system. 

[2250] I pause to note that according to Professor Prémont’s evidence, the most 

significant course of action taken by the Québec government to reduce wait times 

was not the expansion of private health insurance, but the introduction of wait time 

guarantees with a corresponding increase in overall funding, including adding 

surgical capacity by outsourcing certain procedures to private facilities when 

necessary in order to meet the wait time guarantees. I should note here that there is 

evidence that shows British Columbia has taken similar steps to reduce wait times, 

including through contracting with private facilities for the provision of certain day 

care surgical procedures. I discuss that evidence elsewhere in these reasons. 

[2251] Professor Prémont also described another change since 2005 relating to the 

number of physicians leaving the public system. There has been a significant 

increase of physicians opting out of the public system altogether, while at the same 

time the SMCs have expanded their operations. For example, the number of 

non-participating specialists increased from 52 in 2004 to 80 in 2014 and the number 

of non-participating general practitioners increased from 48 to 204 in the same time 

period. Professor Prémont opined that this may suggest that if given the option to 

make more money privately and substantiate a full practice, larger numbers of 

physicians will leave the public system altogether. 

[2252] As part of the conclusion to her report, Professor Prémont stated as follows: 

The analysis of changes triggered in Quebec following the Chaoulli decision 
shows a contained movement to open up the development of private 
insurance limited to three surgeries presenting no commercial interest. 
Quebec has supported the regulated emergence of investor-owned 
healthcare facilities (SMCs). There has been a sharp increase in the number 
of non-participating physicians, both general practitioners and specialists, 
opting out of the public system. The outsourcing of over 40,000 surgeries to 
SMCs was a test of the province’s ability to regulate for-profit corporations 
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providing such care. The prohibition on co-mingling within SMCs appears to 
have been easily by-passed by complicated corporate structures. 

[2253] However, I note that in cross-examination Professor Prémont acknowledged 

that no study has established a clear causal link between the reforms and the 

increase in physicians opting out of the public system in Québec. I also note that the 

most significant increase in non-participating physicians has been for family 

physicians who are unlikely to be significantly impacted by the expansion of private 

health insurance for knee replacements, hip replacements and cataract surgeries. In 

contrast, the increase for specialists, primarily surgeons, has been more modest. 

Overall, I find that on the basis of this data alone it is not possible to positively 

conclude that allowing private health insurance in Québec for specific surgical 

procedures has caused the increase in the numbers of physicians opting out of the 

public system. 

[2254] There is no dispute that duplicative private health insurance for medically 

necessary care has not emerged in Québec post Chaoulli. As Professor Prémont 

explained, this is not surprising given that the emergence of private health insurance 

is dependent upon the availability of private healthcare providers. Thus, as long as 

co-mingling provisions are in place, discouraging the majority of physicians from 

providing private medical care, a private health insurance market is unlikely to 

emerge. And, indeed, Québec has not witnessed growth of a duplicative private 

health insurance market since 2005. For all these reasons the experience in Québec 

post Chaoulli cannot be considered as a true indication of what would happen in 

British Columbia if the plaintiffs were successful in the case at bar. 

[2255] In their closing submissions the plaintiffs assert that “[t]here is no evidence 

that these reforms [post Chaoulli] have resulted in any harm to the public system in 

Quebec.” The plaintiffs cite no evidence or expert opinion in support of this 

assertion. 

[2256] More importantly, for the reasons discussed above, I cannot agree with the 

plaintiffs’ assertion. First, no duplicative private health insurance market has 
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emerged in Québec, so clearly no harm can arise. Therefore, I cannot say that the 

Québec experience proves that allowing duplicative private health insurance would 

not harm the public system. As above, the experience in Québec since the Supreme 

Court of Canada rendered its decision in Chaoulli offers very little guidance, if any, in 

terms of the likely consequences of allowing duplicative private health insurance. 

Further, there is some evidence of potential harms, or at the very least valid 

concerns of harms to the public system and public system patients in Québec due to 

the expansion of private healthcare in that province since 2005. 

(vii) Summary: comparisons of healthcare systems 

[2257] As above, Professor Marmor provides a useful framework for conducting 

international comparisons of healthcare systems which requires defining the purpose 

of the comparison; selecting similar countries for comparison; and determining if 

there are common experiences across a wide range of countries/systems. Professor 

Marmor also cautions against reliance on anecdotal evidence. 

[2258] The legal issue in this constitutional litigation is whether there is something in 

the experiences of the above jurisdictions that demonstrates that there is no 

connection or no rational connection between the purposes and the effects of the 

impugned provisions. The test is not, as the plaintiffs put it, whether the experiences 

of other jurisdictions such as the United Kingdom show that private healthcare is 

“perfectly compatible with a universal public health care plan.” 

[2259] As to what other jurisdictions are comparable to British Columbia, the parties 

have selected the healthcare systems in the United Kingdom, New Zealand, Ireland, 

Australia and Québec. Again, they are all versions of a universal public healthcare 

system but it is unclear what significance should be attached to that fact. As can be 

seen above, there are a number of differences between the design of the healthcare 

systems in these jurisdictions and in British Columbia (and between these different 

countries). 

[2260] For example, with respect to ss. 17 and 18 and restrictions on dual practice, 

in the United Kingdom, Ireland and New Zealand, most specialists are employees of 
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the public system and are subject to contractual obligations, including minimal time 

requirements spent in the public system. Subject to the limited example in Ireland 

that applies where a patient declares himself or herself to be a private patient after 

purchasing private health insurance, there is no evidence that there is extra billing by 

specialists who are employees. 

[2261] In British Columbia, and the rest of Canada, virtually all physicians are paid 

on a fee-for-service basis. They are free to decide who they treat, where they treat, 

and how much they work. This is a fundamental feature of Canadian healthcare. In 

fact, as discussed above in the context of the history of Medicare in Canada, 

physicians have consistently and adamantly resisted government attempts to 

regulate or control their practices, even threatening to shut down the entire public 

system by going on strike. Physicians have charged user charges and engaged in 

extra billing and this has been significant enough in British Columbia to result in a 

penalty against the province’s Canada Health Transfer. 

[2262] All of the four international jurisdictions have wait time problems to a greater 

or lesser extent. If the plaintiffs’ purpose of tendering evidence from the other 

jurisdictions is to demonstrate that private healthcare or a dual system of care would 

improve wait lists, that proposition has not been demonstrated by the above 

comparisons. In any event, the position of the plaintiffs is not that the introduction of 

duplicative private healthcare in British Columbia would decrease wait times in the 

public system. 

[2263] The plaintiffs place particular reliance on the United Kingdom. If the point of 

the comparison with the United Kingdom is that a dual system by itself would 

decrease wait times in British Columbia, that lesson cannot be taken from the 

evidence. While private facilities (ISTCs) had a limited role in reducing wait times 

there, the aspect of their operation which was attributed to reduction of wait times 

was publicly funded and, in any event, there were more important factors within the 

NHS itself that led to a reduction in wait times (such as the star rating system). 
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I cannot conclude that the introduction of a dual system as in the United Kingdom 

would somehow decrease wait times in British Columbia. 

[2264] I add that I do not understand the plaintiffs to say that, for example, the 

healthcare system in British Columbia should be changed so it is the same as the 

United Kingdom (or the other jurisdictions discussed above). Their objective is to 

have a dual system of healthcare in this province which would have its own unique 

characteristics. That result would be very different from the system in the United 

Kingdom, as one might expect. As an example of one important difference, surgeons 

would not be employees of the health authorities. 

[2265] With respect to Ireland, it represents another example of physicians preferring 

their private patients even to the point of breaching contractual provisions aimed at 

mitigating against preference of private pay patients. Put another way, regulating the 

time physicians spend in the public system may not always be effective. In New 

Zealand there has been a reduction in wait times but that may have been achieved 

by patients being taken off a surgical list and referred back to their family physicians. 

And Australia at least raises the question as to whether the introduction of private 

health insurance actually increases wait times in the public system. 

[2266] Moreover, as the comparisons above illustrate, even in the context of 

duplicative private healthcare, there are different approaches. In the United Kingdom 

the private health insurance market is minimally regulated. Insurers are free to 

engage in risk selection, which in turn reduces the risks of public subsidization of 

private healthcare. On the other hand, in Ireland, New Zealand and Australia, there 

are more restrictions against risk selection, and in turn also extensive public 

subsidies of private healthcare. Each of these different approaches raises a myriad 

of issues. 

[2267] The plaintiffs in this case rely primarily on the example of the United Kingdom. 

Indeed, the plaintiffs have emphasized that the system they envision in British 

Columbia is more along the United Kingdom approach where the private health 
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insurance market is not subject to community rating regulations but is also not 

heavily subsidized by the public system. 

[2268] In my view the plaintiffs fail to fully appreciate the differences between the 

healthcare systems in the United Kingdom and Canada. In the United Kingdom, the 

public NHS plan is comprehensive and covers most healthcare services, including 

pharmaceuticals and dental care which are not covered under MSP in British 

Columbia. For this reason, and others, very few NHS beneficiaries have either 

supplementary or duplicative private health insurance and, therefore, competition 

between the private healthcare system and the NHS is limited. In contrast, 

supplementary private insurance in Canada is significantly more prevalent given the 

narrow coverage under the public plan to only medically required services. 

Therefore, as explained by Professor Oliver, in Canada there is a greater risk of 

competition between the private and public systems and the potential scope of the 

private insurance market is greater. 

[2269] Further, in the United Kingdom both financing and delivery of healthcare are 

public. Physicians are either NHS employees or subject to government controls over 

their practices through the capitation system. The capitation payment system for 

family doctors requires the physicians to serve a certain number of patients in their 

designated geographic area. Moreover, specialists are NHS employees who are 

subject to contractual requirements, including how much time they must devote to 

the public system before serving private pay patients. As discussed previously, in 

British Columbia and the rest of Canada, necessary medical services are publicly 

funded but privately delivered. Physicians are not subject to any constraints in terms 

of how they manage their practices. In British Columbia it is significantly challenging 

to regulate how physicians spend their time including how they allocate their time 

between the public and private systems to address problems like wait lists in the 

public system. And, as will seen below, there is some history of doctors challenging 

government regulation of their activities. 
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[2270] It is also significant that, despite the different and more regulated physician 

market in the United Kingdom, (as well as New Zealand, Ireland and Australia) there 

are serious questions as to whether these regulations are effective. And the 

experience of New Zealand and Ireland also demonstrates that private duplicative 

healthcare creates risks in terms of equitable access as well as risks to the 

preservation and sustainability of the universal public healthcare system. 

[2271] With respect to Québec, I agree with the defendant that the events in Québec 

after the Chaoulli decision reflect the difficulties with regulating the private provision 

of healthcare. As well, the absence of a significant private health insurance sector in 

Québec, despite the elimination of the equivalent of s. 45 of the MPA, demonstrates 

that the market is not necessarily responsive to changes in legislation that only go to 

permitting private health insurance. According to the plaintiffs the reason for this is 

that the result in Chaoulli does not go far enough. Their position is consistent with 

the evidence of Professor Prémont that a duplicative private healthcare system can 

emerge only if both private health insurance and dual practice are allowed. Indeed, 

in this constitutional challenge the plaintiffs challenge both the restriction on private 

health insurance and the restrictions on extra billing and user charges, which create 

a disincentive for engaging in dual practice. 

[2272] Overall, I conclude that the plaintiffs have not demonstrated that the 

experiences in the five jurisdictions presented here demonstrate that there is no 

connection or no rational connection between the purposes of the MPA and its 

effects. In fact, I find that there is evidence here that supports the defendant’s 

position that the introduction of private healthcare would detrimentally affect the 

public system in British Columbia as discussed in some detail below. 

[2273] I turn next to the policy issues underlying the impugned provisions of the 

MPA. I must consider whether there is a rational connection between the purpose of 

the impugned provisions and their effects. I will do this by focusing on the underlying 

rationales (i.e., the alleged rational connections between the identified purposes and 

effects of the impugned provisions). 
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(g) The expert evidence: areas of agreement 

[2274] There are a number of policy issues arising from the impugned provisions of 

the MPA. All parties and intervenors used expert evidence that relied on the 

extensive literature from health economists and others on these issues. As 

discussed above for the most part, this literature is from other jurisdictions because 

British Columbia has not had a legal or extensive system of duplicative private 

healthcare for necessary medical services. There is also some lay evidence that is 

relevant. 

[2275] The plaintiffs have the onus of establishing that there is no rational connection 

between the purposes and effects of the impugned provisions of the MPA. They can 

do this by attacking the alleged rational connection or rationale linking the two; as 

discussed this is how the plaintiffs have presented their case, by attacking the 

assumptions underlying the rationales. I must now consider whether the plaintiffs 

have successfully established that the rationales underlying the impugned provisions 

are irrational or invalid. 

[2276] Although the plaintiffs have this onus, the defendant has nonetheless 

presented seven broad categories of rationales linking the purposes and effects of 

the impugned provisions and it says that they are all supported by the expert 

evidence and the literature. Specifically, according to the defendant, these seven 

categories of rationales demonstrate that the suppression and discouragement of a 

parallel duplicative private healthcare system for the financing and provision of 

necessary medical services to MSP beneficiaries (the effects) are rationally 

connected to the twofold purposes of the MPA, to preserve and ensure the 

sustainability of a universal publicly funded and managed healthcare system which 

guarantees that access to all necessary medical care is based on need and not the 

ability to pay. 

[2277] The defendant’s rationales include the broad categories and sub-categories 

below, as summarized by me: 
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a) The impugned provisions facilitate equity in terms of access to 

necessary medical services, by preventing the following effects of 

duplicative private healthcare: 

• Diversion of resources, especially healthcare personnel, from 

the public to the duplicative private system which reduces 

capacity in the public system; 

• Unavailability of physicians operating in the duplicative private 

system to consult and provide other necessary care in the public 

system; 

• Enhanced difficulty with ensuring an adequate supply of 

physicians in the public system; 

• Increased difficulty with improving quality of care, including 

timeliness, in the public system; 

• Increased inequity where persons with the greatest medical 

needs and from lower socioeconomic backgrounds would not be 

able to access private healthcare or private health insurance 

(due to lack of means or pre-existing conditions) while wealthier 

and healthier individuals will be able to purchase preferential 

treatment; and 

• A lack of reduction in wait lists and wait times in the public 

system and a potential increase in wait lists and wait times due 

to a reduction in supply of healthcare providers in the public 

system. 

b) The impugned provisions avoid the reduction in capacity in the public 

system, which would occur with the introduction of a duplicative system 

due to: 
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• Overall demand for healthcare in both the private and public 

systems increasing; and 

• Overall healthcare costs rising across the board in both 

systems. 

c) The impugned provisions prevent the rise of costs for maintaining the 

same level of services in the public system, which would rise with the 

introduction of a duplicative system due to: 

• Competition between the public and duplicative private systems 

over healthcare professionals; 

• The need for regulation of the duplicative private system and the 

fact that enforcement entails significant increases in 

administration costs; 

• Loss of federal funding under the CHA due to mandatory and 

likely discretionary deductions for failure to comply with the CHA 

criteria; and 

• The effects of duplicative private healthcare on the entire 

healthcare system, including its capacity to respond to urgent 

and emergent cases as well as administer preventative 

healthcare programs. 

d) The impugned provisions prevent the introduction of perverse 

incentives for physicians to prefer private pay patients and manipulate 

wait lists in the public system. 

e) The impugned provisions prevent the weakening in public support for 

the public system due to uptake of duplicative private health insurance 

by the wealthier and healthier segments of the population. 
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f) The impugned provisions prevent the lower quality of care that occurs 

in private for-profit medical facilities. 

g) The impugned provisions prevent the emergence of a parallel 

duplicative private healthcare system, which is unethical. 

[2278] The plaintiffs submit that there is no foundation in empirical evidence for 

these rationales or “concerns” regarding duplicative private healthcare. Further, they 

submit that the evidence in this case refutes these rationales so there is no rational 

connection between the purposes and effects of the impugned provisions. The 

plaintiffs also say that, if any of these concerns arose with the introduction of 

duplicative private healthcare in British Columbia, then regulatory measures can be 

taken by the government to address them. 

[2279] In any event, as a matter of evidence, for the plaintiffs to establish that the 

impugned provisions are arbitrary they must show on the admissible evidence that 

there is no foundation for all seven groups of rationales. If even one rationale is 

supported by the evidence, i.e., there is a rational connection on the evidence 

between the purpose and effects of the impugned provisions, using one of the above 

rationales, then that will end the arbitrariness inquiry. As will be seen, the evidence 

here demonstrates multiple rational connections. 

[2280] In what follows I discuss the expert and lay evidence relating to the effects of 

duplicative private healthcare with respect to each of these categories of rationales. 

However, I find that there is significant overlap between certain categories and 

sub-categories of rationales articulated by the defendant so I do not follow the order 

in which they were presented. 

[2281] I start by discussing the issues over which there is agreement amongst the 

experts. It would be overstating these to describe them as basic principles but they 

do provide an understanding of some of the underlying policy issues in the evidence. 

I have also provided applicable references to some of the literature cited in the 
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expert reports. I set out in the next section the issues from the literature where there 

is significant disagreement between the parties. 

(i) All healthcare systems, public and private are complex and not 
easily explained 

[2282] It is broadly accepted, and even self-evident in the evidence, that healthcare 

systems are complex. As well, there can be different and conflicting views about how 

one system works or does not work. Professors Kessler and Bliss and Mr. Esmail 

made this point for the plaintiffs as did Professors Hurley and Oliver for the 

defendant. Professor Oliver made the point succinctly: “there are no definitives in 

health policy.” 

(ii) The introduction of private duplicative health insurance would 
increase the overall demand for health services 

[2283] Professor McGuire, an expert in health economics for the plaintiffs, explained 

in his March 2014 report that duplicative private health insurance adds capacity but 

at the same time demand for private and public care increases and may overtake 

that added capacity: 

... The OECD study [46] states that this implies that increasing health service 
capacity (for example through greater use of private sector facilities) would 
lead to some offset in waiting times, but this would be accompanied by a rise 
in demand (assuming this proportionate effect to be symmetrical), which 
would itself put pressure on waiting times. 

[2284] In his testimony Professor McGuire also agreed that private health insurance 

could: 

... create new effective demands for services in the sense that you have 
pent-up demand which doesn’t express itself if you’ve got very strict and 
stringent capacity constraints. If these capacity constraints are relaxed 
somewhat, then that pent-up demand becomes more effective and you may 
see, even with an increase in the capacity, waiting time increases. 

[2285] As an example from the evidence, Dr. Sahjpaul, a neurosurgeon and lay 

witness for the plaintiffs, testified that he has seen an increase in patients who have 

paid for private MRIs. They then see him “determined” to have surgery. 
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[2286] Professor Kessler agreed that duplicative health insurance coverage 

generates additional utilization of healthcare. Some administrative efforts and 

regulation may be required when that happens because, as Dr. Masri pointed out, 

there could be a risk of overutilization if people could simply book surgery when they 

wanted and this would be inappropriate. 

(iii) The introduction of duplicative private healthcare generates 
additional costs and increases the overall costs for health 
services 

[2287] If duplicative private healthcare is introduced in British Columbia, it probably 

follows from the increased demand for healthcare (both public and private) that 

overall costs for healthcare would also rise, including the cost of public care. 

[2288] This was described in a Royal Commission report from British Columbia in 

1991 (Seaton Commission):47 

The experience of the United States indicates that mixed systems of private 
and public funding support a continuing expansion of the health care sector 
relative to the rest of the economy. The contrary notion, that private financing 
can lower overall expenditures through various types of user fees, has been 
disproved. ... 

[Emphasis in original.] 

[2289] In his evidence Professor McGuire, an expert for the plaintiffs, agreed with the 

general proposition that duplicative private health insurance would cause an overall 

increase in healthcare expenditures. 

[2290] In his expert report Mr. Esmail, for the plaintiffs, stated that the introduction of 

“a private health sector may increase total expenditures.” Professor Kessler agreed 

that a study regarding Portugal, Ireland, Italy and the United Kingdom concluded that 

patients in a private system visit specialists more frequently than they would in a 

public system.48 

[2291] Professor Blomqvist, an expert in health economics for the plaintiffs, 

described this in a 2015 paper:49 
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To many of those who most strongly support the single-payer model 
[i.e. universal public health care], its most important characteristic is that it 
promotes equitable access to healthcare. However, it can also be supported 
on the grounds that it is better able to control aggregate healthcare costs than 
a system of multiple payers. 

One straightforward explanation why a single-payer system can be less 
wasteful than one with multiple funding sources is that it is less costly to 
administer. Administrative costs with multiple payers include not only those in 
the insurance industry itself, but also the indirect costs borne by providers 
having to deal with many different insurance plans. 

The high administrative costs in private insurance are partly due to the fact 
that insurers spend a lot of resources trying to identify groups of individuals 
with low expected healthcare costs, whom they then try to attract by offering 
them preferential premium rates. However, risk-differentiated insurance 
premiums are regarded as inequitable by most people. ... 

[2292] Dr. Hsiao, an expert in health economics for the defendant, made the same 

point about administrative costs in his report dated March 30, 2017. He was 

responding to a statement from an expert in private insurance for the plaintiffs 

(Mr. Walters) that duplicative private insurance would not be available to everyone, 

but “those who cannot obtain such coverage will still have access to the universal 

publicly funded system." Dr. Hsiao’s response was: 

... Yes, British Columbia residents would still have access to the public 
funded health care, but the duplicate insurance would impact health care 
access and cost in many ways. I have explained the likely impact on 
inequality in Parts 1, 2 and 3. Moreover, based on empirical evidence from 
the high income nations, duplicate private insurance in British Columbia could 
cause large administrative costs (Section 4A below), increase the use of less 
cost-effective medical services, leading to inefficient use of health resources 
(Section 4B below), and weaken Canadian Medicare's capability to negotiate 
or set reasonable fees or payment methods (Section 4C below). All of these 
actions result in a more rapid increase in total health care cost (Section 4D) 
below). ... 

(iv) Private healthcare has higher administrative costs than public 
healthcare 

[2293] Dr. Hsiao makes this point in the above quote. Professor Blomqvist makes 

the same point in his 2015 article quoted above. Professor Kessler was critical of the 

high administrative costs associated with private healthcare in the United States. 
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[2294] Dr. Hsiao explained how this happens in his expert report dated March 30, 

2017: 

... There are two major reasons for the rise in administrative expenses, which 
diverts health care resources to administrative tasks rather producing health 
services. First, each private insurance company offering duplicate insurance 
has to set up their own marketing, sales and administrative apparatus to 
operate the insurance. In addition to the financial cost of duplicating these 
functions among private insurers, they will not be able to attain the economy 
of scale of the Canadian Medicare. Thus, private insurers will incur higher 
administrative expenses. Second, duplicate insurance will each establish 
rules to specify what conditions have to be satisfied for insurer to pay the 
providers; insurers with multiple products will generally establish different 
rules for each. Consequently, providers have to hire staff and master the 
rules imposed by the private insurers. My study for the State of Vermont 
found that a solo physician clinic has to employ one full time clerical staff 
member to deal with the multiple private insurers, in addition to allocating 
10% of a nurse's time and three hours of the doctor's own time each week to 
deal with private insurers and the rules they impose. In the USA, studies 
found these administrative expenses of insurers and providers could 
consume close to 25% of the total expenditures for health in the country. In 
Australia, there is no published study on how much Australian providers 
spend on administration due to the rules and administrative procedures 
imposed by private insurers, but administrative expenses of private health 
insurers is three times that of the public insurance program. Ireland's 
government-operated non-profit duplicate insurance incurred high 
administrative expenses to market and sell its health insurance. [Footnotes 
omitted.]50 

(v) Private healthcare is predominately purchased by people who are 
wealthier, healthier and better educated 

[2295] Dr. Hsiao adopted the following description of the market for private health 

insurance: 

Who would be able to afford the private health insurance? They tend to be 
the affluent people. They have the discretionary income to pay for duplicate 
health insurance. The affluent people buy private insurance to bypass queues 
and gain access to providers who may offer higher “quality” of health care. 
Studies find higher income and better educated people were more likely to be 
the buyers of private insurance in OECD nations. [Footnotes omitted.]51 

[2296] In another article from 2009 a typical subscriber for private health insurance in 

the European Union is regarded as: “aged 40-50 years old, relatively well-off, better 
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educated, employed as a white collar worker (often at management level or higher), 

working for larger companies or self-employed, living in urban areas and male.” 52 

[2297] Professor Hurley’s evidence was also consistent with Dr. Hsiao’s report. 

Professor Hurley referred to studies from the United Kingdom, Australia, Spain and 

Ireland which reviewed data on income levels and the socioeconomic status of 

individuals who have private health insurance. The data shows that overwhelmingly 

the profile of private health insurance beneficiaries is that they have high income 

levels and high socioeconomic status. 

[2298] The four individual plaintiffs in this claim have a different profile and I take the 

above to be an expert opinion about a general cohort that can include the plaintiffs. 

In any event the individual plaintiffs do not represent themselves to be 

representative plaintiffs. 

[2299] Looking at other expert evidence, Professor Kessler accepted that demand 

for healthcare increases with income. And, while proposing private healthcare 

alternatives for Canada, Professor Blomqvist noted a “very unattractive feature” 

emerging from the United Kingdom system. This is that “most of those who sign up 

for private parallel insurance are individuals in the higher income brackets ...” 

According to Professor Blomqvist, “private provision and insurance in the UK does 

not compete effectively for clients in the low- or middle-income brackets, who stay 

with the public plan instead.”53 

[2300] Mr. Walters (an expert for the plaintiffs) opined in his report that in theory 

private health insurance might be made available to a larger cohort through disability 

and extended health coverage policies offered through employment (an issue 

I discuss below). However, he also agreed that generally private insurance is 

primarily purchased by the wealthy and healthy. 

[2301] Overall, there is wide consensus that those who benefit most from duplicative 

private health insurance and private delivery of healthcare, are primarily wealthier 

and healthier persons. The wealthier can afford to purchase private health 
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insurance. The healthier would not be excluded because of pre-existing conditions 

(where risk selection is permitted). The business of insurance is to reduce risk so for 

example, pre-existing conditions are often excluded under private plans (but not 

under public plans). Those with the greatest medical needs, such as people with 

disabilities, the elderly, the mentally ill and individuals struggling with addiction would 

not be expected to participate or benefit from a duplicative private healthcare system 

because of pre-existing conditions and potential cost barriers. 

(vi) An important reason that people purchase private health 
insurance is to get faster access to healthcare services 

[2302] This is perhaps obvious, especially in a jurisdiction like British Columbia 

where public care is essentially free but it can suffer from long waits. On the other 

hand, in a private system, access is faster (often much faster) but there is a financial 

cost directly to the patient. If there were equal wait times between the two systems, 

most experts pointed out that, unsurprisingly, most people would choose the free 

public system. 

[2303] With respect to the expert evidence, in his report of March 15, 2014, 

Professor Kessler describes the wealthy obtaining private healthcare services in 

order to receive healthcare with less delay, among other reasons. Mr. Walters, an 

expert in private insurance for the plaintiffs, also agreed that shorter wait times is a 

reason for purchasing private health insurance. Dr. McMurtry, an expert for the 

defendant in healthcare policy, agreed that it is “undeniable” that people go to 

private clinics to get faster access. Dr. Parkinson, an ophthalmologist and lay 

witness for the plaintiffs, testified that it is “common sense” for patients where timing 

is of the essence that the “longer the wait times are the more likely people are going 

to come to the private centre.” 

(vii) Summary 

[2304] Referring back to the defendant’s rationales for the impugned provisions, 

I conclude that there is consensus amongst the experts on a number of the issues 

identified by the defendant. Specifically, under the category of equity concerns, there 
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is agreement between the experts that people of low income and socioeconomic 

status are unlikely to benefit from duplicative private healthcare. Further, there is 

consensus that the wealthy and healthy would benefit most from duplicative private 

healthcare by essentially purchasing more expedient private care. Those findings 

are amply supported by the evidence. 

[2305] With respect to capacity in the public system and healthcare costs, there is 

also general agreement amongst the experts that duplicative private health 

insurance would increase overall demand for healthcare in both the private and 

public systems. Likewise, there is agreement that overall healthcare costs, including 

administrative costs, would increase as a result. 

[2306] I now turn to the more controversial issues in the expert evidence. 

(h) The expert evidence: issues in dispute 

[2307] The following issues are at the heart of the differences between the parties on 

whether there is a rational connection between the impugned provisions’ effects and 

their purpose. Once again, the plaintiffs bear the onus of proving that there is no 

connection or no rational connection between the effects of the impugned provisions 

of the MPA and their purpose. As above, the evidence on these issues includes 

expert evidence, usually based on a review of the literature and lay evidence from 

this trial. 

(i) Would the introduction of duplicative private healthcare in British 
Columbia affect wait times in the public system? Would wait 
times stay the same, decrease or increase? 

[2308] The issue here is that, assuming that duplicative private healthcare is 

introduced in British Columbia, would wait times in the public system stay the same, 

would they improve or would they get worse? If wait times stay the same after the 

introduction of duplicative private healthcare, then that means the introduction of 

private healthcare has no effect on wait times in the public system and that would 

potentially assist the plaintiffs in their goal of proving there is no rational connection 

between the purpose and effects of the impugned provisions. On the other hand, if 
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wait times in the public system would get worse with the introduction of duplicative 

private healthcare, then this would demonstrate a rational connection between the 

purpose and effects of the impugned provisions. If wait times would increase with 

the introduction of duplicative healthcare, then there is good reason to suppress and 

discourage the introduction of a duplicative private healthcare system because an 

increase in wait times in the public system is contrary to the purpose of the 

impugned provisions to preserve and ensure the sustainability of a universal publicly 

funded and managed healthcare system. Considerable time was taken up in 

evidence and in argument on this point. 

[2309] The defendant says that the evidence supports their position that the 

introduction of private healthcare in British Columbia would not improve wait times 

and would likely make them worse. 

[2310] The plaintiffs’ position is more complicated. During the trial they clarified their 

pleadings and confirmed that their claim is not that wait times in the public system 

would improve if private healthcare was introduced. Instead, their claim is that wait 

times in the public system engage their right to life, liberty and security of the person 

under s. 7 of the Charter and that they should have the choice to obtain private 

healthcare as an alternative in order to alleviate such wait time harms. On this view, 

wait times are relevant to the constitutional claim of the plaintiffs only to the extent 

that they create a situation where that claim can be made. However, as above, I find 

that what would happen to wait times in British Columbia with the introduction of 

duplicative private healthcare is relevant to the question of whether there is a 

rational connection between the effects and purpose of the impugned provisions. 

[2311] I add that it is obvious to me that the issues here cannot be proven 

conclusively. Instead I am applying the approach from Bedford and Carter and 

asking if there is there a rational connection or any connection between the effects 

of the impugned provisions of the MPA and their purposes. There are also the 

comments of Professors Blomqvist and Hurley above that health economists cannot 

provide firm conclusions about cross-jurisdictional comparisons. These observations 
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apply here, as does Professor Oliver’s comments that there are no definitives in 

health policy. 

a. Would wait times improve? 

[2312] As a starting point about wait times, there is evidence, including from the 

plaintiffs, that private healthcare would not improve wait times in the public system. 

For example, the evidence of Mr. Esmail, an economist with the Fraser Institute and 

an expert for the plaintiffs, was as follows: 

There are few if any empirical studies about that. The OECD has found in 
their reviews of wait times that private parallel health care sectors are not 
particularly useful at reducing wait times, which leads me to think on the 
balance of probabilities we're probably neutral. Australia's policy regime 
seems to have found a way to benefit at least financially from having a 
parallel sector. The German system has a -- it's a completely different 
construct, but certainly they've taken great advantage of the private sector. 
But on balance private sectors have not been beneficial in reducing wait 
times, and that's from the OECD and there's not a great deal of debate about 
that. 

[Emphasis added.] 

[2313] In addition, Professor John McGurran, also an expert for the plaintiffs, 

testified that he could not provide any empirical support for the proposition that the 

introduction of private insurance would reduce wait times. He also acknowledged 

that a 2013 OECD report54 stated that shifting demand to the private sector for 

elective treatments has failed to reduce demand and wait times in the public system. 

Professor Blomqvist, another expert for the plaintiffs in the area of health economics, 

agreed that there is no hard evidence that wait times would be reduced with the 

introduction of private health insurance and his opinion that private insurance would 

be beneficial and lead to the improvement in the availability of services available to 

those in the public system was a “suggestion” based on a “hypothetical situation.” 

[2314] Similarly, Professor McGuire, an expert health economist for the plaintiffs 

made the following comments in a draft of his expert report which he provided to 

counsel for the plaintiffs: 
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The OECD report does temper these benefits by stating that “The ability of 
PHI [private health insurance] to reduce demand pressures and waiting times 
on the public system has nonetheless proven to be constrained ... PHI has 
not only shifted demand across public and private hospitals but has also 
increased overall demand. This offsets in part the shift of demand and 
utilisation between public and private hospitals, thereby limiting the impact on 
waiting times. In some countries, incentives created by higher payment levels 
in PHI markets have also encouraged providers to maintain long queues in 
the public system or refer patients to their own private facilities in order to 
sustain their private practice” (p. 179). The latter statement highlighting the 
importance of appropriate regulation of the private as well as the public sector 
in mixed settings. As the report concludes in this section “The degree of 
differential access that occurs, and the extent to which these access 
variations are perceived to be equity challenges vary depending, in part, on 
the policies used to regulated PHI.” 

[2315] This paragraph was not included in the final version of the report by Professor 

McGuire and the 2004 OECD study55 was not included as a specific reference in his 

final report, but it reflected his opinion at the time he prepared his report. I have 

discussed above the issues arising from the exclusion of these statements from 

Professor McGuire’s final report. 

[2316] Finally, Dr. Hollinshead, another expert witness for the plaintiffs, agreed in 

cross-examination that a task force he co-chaired published a report that concluded 

that private health insurance did not reduce wait times or costs and neither did it 

improve quality of care in the public system. As with Professor McGuire, 

Dr. Hollinshead cited this report in a draft of his expert report and that was his 

opinion then. But he did not include these conclusions in his final report and they 

became known only on cross-examination. 

[2317] This evidence from the plaintiffs obviously assists the defendant: it is very 

clear that the introduction of duplicative private healthcare would not improve wait 

times in the public system. The evidence of Professor Kessler is to the contrary and 

I turn to that. 

b. Evidence of Professor Kessler 

[2318] Professor Kessler, an expert in health economics for the plaintiffs, is a 

professor in the Graduate School of Business, the School of Medicine and the 
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Faculty of Law at Stanford University, California. He is also a senior fellow at the 

Hoover Institution and a research associate at the National Bureau of Economic 

Research in the United States. I ruled during this trial that he was not qualified to 

opine on issues of medical causation but he was qualified as a health economist. 

[2319] Professor Kessler opined that the introduction of duplicative private 

healthcare in British Columbia will “free up” resources in the public system and that 

would be the “main effect” of introducing private health insurance in British 

Columbia. In his report of March 15, 2014, Professor Kessler approached the issue 

this way (responding to a question from counsel for the plaintiffs): 

Question 2: What would be the likely consequences of allowing private 
financing and dual practice [footnote omitted] in BC on the well-being of those 
who continue to receive publicly-financed care? 

In my expert opinion, the likely effect of allowing private financing and dual 
practice in BC would be to improve the well-being of those who continue to 
receive publicly-financed care. The main effect of allowing private financing 
and dual practice would be to free up resources in the public system. As long 
as some privately-financed patients would have been treated in the public 
system in the absence of private finance, private financing will expand the 
amount of care that can provided to the patients who remain. 

In order for this to be incorrect, at least one of the following hypotheses must 
be true: 

• Allowing private financing will stimulate demand for 
publicly-financed care so much that it outweighs the main 
effect; 

• The effort of physicians or other clinicians in the 
publicly-financed system will be reduced by private financing 
or dual practice so much that it outweighs the main effect; 

• Increases in the availability of privately-financed care will 
change voters' political preferences for taxation and thereby 
reduce willingness to pay for publicly-financed care; or 

• There is some other mechanism through which private 
financing, dual practice, or some combination will reduce the 
availability of publicly-financed care. 

There is no persuasive empirical support for any of these hypotheses. 
Evidence that is claimed to support them is at best equivocal, and in general 
flawed, irrelevant, or actually supportive of the opposite hypothesis. I discuss 
each of these hypotheses in turn. 

[Underlining emphasis in original, italics emphasis added]. 
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[2320] Professor Kessler used the same technique and logic as above (his main 

effect would be incorrect only if one of the four hypotheses is true) to make his point 

in two other parts of his reports. One is a “second version” of his March 15, 2014, 

report where he provided a response to an article in the literature. The second was 

in his report dated September 20, 2016 where he was responding to a report from 

Dr. J. Frank, an expert for Canada. 

[2321] He says that there is “no persuasive empirical support” for any of the 

hypotheses. I have pointed out above that it is not possible to have empirical 

evidence about the operation of private healthcare and insurance in British Columbia 

in the last 20 years. The evidence on the issues discussed by Professor Kessler and 

other experts must come from other jurisdictions, bearing in mind the need for care 

when comparing different systems of healthcare in different cultures with different 

histories. In fact, Professor Kessler makes extensive use of the literature from other 

jurisdictions. 

[2322] I also note the comments from Professors Blomqvist and Hurley. Professor 

Blomqvist testified that the evidence about international comparisons is typically not 

“hard evidence” because “[w]e don’t do clinical trials where we compare 

experimentally designed health care systems.” In the same vein, Professor Hurley 

stated that in health economics “[n]o empirical evidence exists that represents a 

clean, unequivocal test of the impact of introducing duplicative private insurance.” 

[2323] Professor Kessler’s technique in his three reports has a significant logical flaw 

inasmuch as it assumes the thesis he is seeking to prove. He assumes his premise, 

that the main effect is correct, and then proceeds to show that there is no evidence 

to refute it. However, proof of the negative is not proof of the positive or, put another 

way, the absence of proof is not proof of the absence. In the circumstances here, a 

positive result from freeing up of resources in the public system cannot be proven 

simply because it cannot be disproven by one of the four hypotheses of Professor 

Kessler. 
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[2324] A further problem with this approach is that, by operation of s. 7 of the 

Charter, the onus of proof is on the plaintiffs and what is required is affirmative 

evidence from them leading to a logical result. Professor Kessler has in a real sense 

reversed the onus of proof by requiring the defendant to disprove a theory that 

duplicative private healthcare will free up resources in the public system. He also 

effectively raises the evidentiary bar for the defendant to a level of certainty: unless 

there is empirical evidence that the hypotheses will certainly occur then the main 

effect is not undermined. This is not, however, the standard of proof in civil litigation. 

The standard of proof here is a balance of probabilities and the onus rests on the 

plaintiffs to show in the arbitrariness analysis that it is more probable than not that 

there is no rational connection between the purpose and effects of the impugned 

provisions. 

[2325] In addition, all that can be taken from Professor Kessler’s approach is that 

there is no persuasive empirical evidence: that private financing would stimulate new 

demand that would outweigh reduction of demand in the public system that would 

presumably occur with the introduction of a duplicative private system (the main 

effect); that healthcare professionals would significantly shift efforts to the private 

system; and that duplicative private healthcare would diminish willingness of tax 

payers to support the public system. However, as Professor Kessler acknowledged, 

there is also no empirical evidence to suggest that any of the above three points 

would not happen. The result is that, at best, his evidence is that there is no 

conclusive empirical evidence either way. 

[2326] As a result of the faulty reasoning in Professor Kessler’s report, I cannot give 

it any significant weight. The assumption of the validity of his thesis is especially 

problematic. 

[2327] There are other problems with Professor Kessler’s evidence I will address 

briefly here (some of these are discussed by the other experts, Professor Hurley in 

particular): 
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a) I assume Professor Kessler applied his expertise in choosing the four 

hypotheses he poses but he did not explain how they were chosen. 

We do not know, for example, why the other issues discussed below 

are not among his hypotheses. 

b) Professor Kessler discussed his four hypotheses as individual factors, 

and there is no consideration of their combined effect. Professor 

Hurley pointed out that even modest effects across the four 

hypotheses can have a cumulative and detrimental effect that could 

offset the main effect. 

c) Professor Kessler assumed in his report and evidence that the four 

impugned provisions were absolute prohibitions on duplicative private 

healthcare, but that is not the case. Specifically, ss. 17 and 18(3) do 

not constitute absolute prohibitions of dual practice. Rather, they 

restrict enrolled physicians from imposing fees in excess of the MSP 

rates. Further, the MPA does not prevent unenrolled physicians from 

providing private surgical care in private clinics at whatever rate they 

deem appropriate. 

d) Some of the studies cited by Professor Kessler find that his 

hypotheses are in fact supported by empirical evidence. And it is not 

clear why these studies do not rise to the level of either being 

“persuasive empirical evidence” or outweighing the main effect. In 

cross-examination, Professor Kessler accepted that there were 

negative effects of duplicative private healthcare and he clarified his 

position to say that the evidence does not establish a clear causal 

connection between duplicative private healthcare and his hypotheses. 

However, this qualification of his opinion is absent from his report. 

e) We do not know the particulars of the resources that would be freed up 

in the public system in Professor Kessler’s construct. Presumably it 

would be of a type and quantity that would increase the number of 
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surgeries able to be performed in the public system. As discussed 

elsewhere, the resourcing of healthcare is a complex (and imperfect) 

mix of human, capital and administrative resources. For example, as 

above, we know that the introduction of duplicative private healthcare 

would increase demand for public care as well as increase its costs. It 

is unclear from Professor Kessler’s evidence at what point the increase 

in demand and costs would outweigh the assumed main effect. 

f) Professor Kessler appears to only have considered elective surgeries 

in the public system and assumed that there is a direct link between 

the numbers of surgeries that are performed in the public system and 

those that can be performed in the private system. However, he failed 

to consider the effects of duplicative private healthcare on the public 

healthcare system as a whole, including the effects on surgical 

emergencies and non-surgical care. 

g) With respect to equity, Professor Kessler opined that introduction of 

duplicative private healthcare will not undermine equitable access to 

healthcare as long as private pay patients would have otherwise been 

able to obtain that care in the public system. However, that seems to 

me to be beside the point because those who can afford private 

healthcare would be able to obtain faster care in the private system, 

thus creating inequity in access to medically necessary care. 

Presumably, those with less need would be able to be treated in the 

private system faster than those with greater need who would be 

treated in the public system. 

h) Finally, as above, Professor Kessler’s conclusion that the introduction 

of duplicative private healthcare would free up resources in the public 

system and reduce wait times stands alone. At least with respect to 

whether wait times would decrease, even the plaintiffs’ other experts 

disagree with Professor Kessler. 
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[2328] I address other parts of the evidence of Professor Kessler below, including his 

four hypotheses. 

c. Would wait times increase? 

[2329] As above, there is clear evidence that wait times would not improve with the 

introduction of duplicative private healthcare in British Columbia. I turn here to 

discuss whether they could increase. 

[2330] As a starting point there is considerable evidence and literature that, where 

there is duplicative private healthcare, physicians reduce their time and efforts in the 

public system. This in turn leads to increases in wait times for care in the public 

system. I note that the experts for the defendant (Dr. Hurley, for example) 

acknowledged that the empirical evidence on this point does not establish a causal 

connection between duplicative private healthcare and an increase in wait times in 

the public system. However, causation is not the standard and, in my view, the 

preponderance of the evidence demonstrates a strong link between the two. 

[2331] Professor Hurley opined that duplicative private healthcare insurance, 

especially when dual practice is allowed, would likely cause a reduction of capacity 

in the public system (due to diversion of human resources to the private sector) 

which in turn would likely increase wait times in the public system. Dr. McMurtry 

opined that while the evidence on the effects of parallel private healthcare does not 

establish a casual link with increased wait times in the public system, the evidence 

does show a strong correlation between duplicative private healthcare and increases 

in wait times in the public system. 

[2332] Professor Gillespie, an expert for the defendant, in his report dated July 2014, 

opined that “[i]ncreased activity in the private sector coincided with longer waiting 

lists in the public sector.” He relied on a 2005 Australian study by Stephen Duckett56 

which reached the same conclusion in the following terms: 

This study has confirmed the findings of previous overseas studies that 
suggest that increased private sector activity is associated with increased 
public sector waiting times, the reverse of the rhetoric supporting policies to 
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increase support for private sector in order to “take the burden off the public 
sector.” 

[2333] In cross-examination Professor Gillespie was asked about the Duckett study 

and, in particular, its conclusions. 

[2334] That study compared the relationship between the percentage of certain 

surgeries performed in the private system and the median wait times of those 

surgeries in the public system. A regression analysis was then used to see if there 

was a meaningful relationship between these two variables. Professor Gillespie 

confirmed that the finding was that there was a correlation, even a fairly strong one, 

between wait times in the public system and the percentage of the procedures done 

in the private system. He agreed that a correlation is distinct from causation, but he 

explained that the Duckett study, nonetheless, demonstrates a strong relationship 

between the provisions of private surgeries and the increase in wait times in the 

public system. 

[2335] Professor Gillespie was then questioned whether there were other potential 

causes for the observed increase in wait times. For example, counsel for the 

plaintiffs suggested that a reverse conclusion was “dead obvious,” being that the 

longer the wait time in the public system the more likely a patient was to pay for 

private treatment. Professor Gillespie agreed with this using the statistics in the 

Duckett study. He then said: 

... I mean, I think it -- when I wrote this paper [March 2014 expert report] there 
wasn’t much around. I think if I was writing it now, there is a lot stronger 
evidence. I mean, I think the biggest problem is that they’re [Duckett] inferring 
a trend that there is a movement, yet they’re not using trend data at all. 

... 

And they couldn’t because they’re using 2001 data, and if you remember the 
description of the changes in the system, this is very early days for the revival 
of private health insurance. So I think if I was doing this now, this is not a 
study I would use for that reason. I think ... because there’s no causal 
relationship, you could probably multiply possible logical explanations, and 
you’d need to go beyond that to get explanations. What we have since then is 
the MABEL [“Medicine in Australia: Balancing Employment and Life”] data, 
which gives us much more nuanced accounts of at least the public and 
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private sector. It’s got its own problems because it treats private activity in the 
public sector as public. 

[2336] In his July 2014 report Professor Gillespie described the MABEL study as 

developing the first comprehensive longitudinal picture of Australian medical 

practice. Professor Gillespie then agreed that it “could be” that no real conclusion 

can be drawn from the Duckett study. The study was “certainly not proving it” in 

relation to private surgeries for various categories of treatment causing longer wait 

times in the public system. He did say that the study demonstrated a strong 

relationship but “you can’t from the paper leap to say what that relationship is.” 

Nonetheless, and notwithstanding this qualification, Professor Gillespie opined that 

more recent studies, such as the MABEL study, have since provided further and 

more robust evidence of a strong link between duplicative private healthcare and 

increases in wait times in the public system. 

[2337] There is other expert evidence on this issue. Dr. Turnbull is a medical doctor, 

chief of staff at the Ottawa Hospital and a professor of medicine at the University of 

Ottawa. He is an expert in health and healthcare policy for the defendant, his report 

is dated March 7, 2014, and he was cross-examined on his report. 

[2338] He explained that physicians may gravitate to the private healthcare system 

because it offers higher incomes than the public system and he opined that 

physicians would, consciously or subconsciously, encourage patients to seek private 

care where revenues are greater. He cited two studies and concluded that 

physicians gravitating to the private healthcare system results in longer wait times in 

the public system. 

[2339] The first study was a Manitoba study, which focused on the wait times of 

physicians performing cataract surgeries, discussed in greater detail below.57 It was 

suggested to Dr. Turnbull in cross-examination that dual practice cataract surgeons 

in Manitoba were fully using the operating time allocated to them in the public 

system. Therefore, any additional surgeries they performed in the private system 

would not have any effect on public surgeries. He replied, correctly I think, that full 
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utilization of public surgical time could not change the numbers of surgeries 

performed in the public system, but “could adjust the wait times of the existing 

people that they have on their [public] list.” He also pointed out that the surgeons in 

the study must have had some extra time because, if they did not, they could not 

have performed private surgeries. 

[2340] Dr. Turnbull agreed that there was a net increase in the number of surgeries 

performed during the period of time covered in the Manitoba study. However, he 

testified that there is a great deal of subjectivity in who is on a wait list. Patients are 

not “black and white” meaning they do not have the same circumstances and needs. 

Further, patients in the private system may have “advanced their circumstances in 

such a way as to get earlier access, but their need might not have been greater” 

than the person on a public waiting list. Of course there is an issue of equity here 

since a private patient can advance more quickly to treatment simply by paying for 

the surgery, as discussed below. 

[2341] Dr. Turnbull also relied on an audit of the NHS in the United Kingdom58 that 

found that physicians were not complying with their contractual obligations to the 

public system there. The report was highly critical of the practices of doctors working 

in a dual practice system. They were, for example, spending less time in the public 

system than they contracted for in order to increase their private practices. 

[2342] From the above evidence, I conclude that there is a strong connection 

between duplicative private healthcare and increases in wait times in the public 

system. The Duckett, MABEL and Manitoba studies are all consistent in finding a 

strong correlation between duplicative private healthcare and increases in wait times 

in the public system. The evidence from the United Kingdom, Australia and New 

Zealand also demonstrate this connection. The leading explanation for this is that 

the increase in wait times is the result of duplicative private healthcare increasing 

demand, while at the same time reducing capacity in the public system (by diverting 

human resources to the private system among other things). The evidence relating 

to such diversion is discussed in the next section. 
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[2343] As noted by some experts, it is logical (and largely undisputed) that the 

introduction of private health insurance would increase demand in the public system. 

This would then put pressure on the resources available to the public system. 

Professor Hurley acknowledged that there was no empirical evidence that provides a 

“clean, unequivocal test” on this issue and “nor is such evidence likely to ever exist.” 

He looked at a mixture of direct and indirect evidence. Similarly, as pointed out by 

Dr. Turnbull, the wide range of circumstances and medical conditions of patients on 

wait lists makes tracking them across the public and private sectors, or comparing 

those sectors, difficult. And Professor Hurley pointed out, it is not always possible to 

unambiguously classify patients since there are substantial and legitimate reasons 

for different judgements in the triaging process. 

[2344] While the literature cited by the experts does not conclusively prove that 

duplicative private healthcare causes increases in wait times in the public system, 

causation is not the relevant threshold here. The defendant does not have to prove 

there is a causative relationship between the two. In fact, the defendant does not 

bear the onus of proof at all at this stage. 

[2345] The question is rather whether the plaintiffs have established that there is no 

rational connection between the effects of the impugned provisions and their 

purposes of preserving and ensuring the sustainability of the universal public system 

and ensuring access to necessary medical care is guaranteed on the basis of need 

and not the ability to pay. One such connection is borne out by the expert evidence 

because it demonstrates that it is rational to supress and discourage the emergence 

of a duplicative private healthcare system in order to prevent increases in wait time 

in the public system which undermines both the equity and sustainability of the 

public system. 

d. Summary: wait times 

[2346] With one exception, all of the expert evidence is that the introduction of 

duplicative private healthcare in British Columbia would not decrease wait times in 

the public system of healthcare. 
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[2347] The exception is Professor Kessler. He says that resources in the public 

system would be freed up unless one of four hypotheses he poses is true. This is his 

main effect. There is a serious logical problem in how Professor Kessler frames his 

opinion and that alone is reason to give it little weight. 

[2348] There is evidence that wait times in the public healthcare system would 

actually increase with the introduction of duplicative private healthcare in British 

Columbia. This would be for a number of reasons including physicians preferring to 

work in the private system where they would be better paid, again, 

[2349] I now turn to discuss whether the lay and expert evidence supports or refutes 

the other rationales asserted by the defendant for the impugned provisions. 

(ii) Would the introduction of private healthcare reduce the “effort” of 
physicians in the public system and lead to diversion of 
resources from the public to the private system? 

[2350] The second hypothesis posited by Professor Kessler is that the beneficial 

main effect of freeing up resources in the public health system with the introduction 

of private duplicative healthcare would be outweighed if the effort of physicians or 

other clinicians in the public system was reduced by the introduction of duplicative 

private healthcare and insurance. 

[2351] As I read the studies, the word “effort” is not used in the sense of a subjective 

motive of physicians. Instead, the literature uses “effort” to discuss information about 

doctors and others dedicating more time in the private system instead of in the 

public system. 

[2352] Turning to the expert evidence on this issue, Professor Kessler focuses on 

dual practice. He opined that there is no reason to expect that allowing dual practice 

in British Columbia would reduce the effort of physicians; “... certainly [there is] no 

reason to expect that it would outweigh the main (beneficial) effect of private finance 

to publicly-financed patients.” Professor Hurley, in his report dated July 2014, says 

that the analysis and evidence in Professor Kessler’s report is insufficient to support 

his opinion. Both experts review the literature in some depth. 
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[2353] Professor Kessler acknowledged that “in theory” dual practice can have either 

a positive or negative effect. The negative side appears to be the “crowd-out” 

situation where doctors concentrate on private practice at the expense of the public 

system. On the other hand, according to Professor Kessler, there may also be a 

positive effect if dual practice attracts larger numbers and more highly skilled doctors 

by increasing potential earnings or stimulating innovations. This would spillover to 

the public system. Having set out these two contrasting potential effects, Professor 

Kessler then described the analysis as an empirical one to determine if dual practice 

is harmful or not to the public system. He concluded that the literature does not 

support a ban on dual practice. 

[2354] Professor Kessler relied heavily on a study called the Cochrane Collaboration 

which, as he puts it, “addresses the specific question at issue in this case: what are 

the empirical effects of dual practice, and what is the appropriate policy response to 

it?” Apparently there are a number of “Cochrane reviews” on different topics. He 

says that the Cochrane Collaboration he cited59 “found no empirical evidence that 

met the Collaboration’s standards to support a ban on dual practice.” 

[2355] Professor Hurley, an expert for the defendant, in his July 2014 report, had the 

opportunity to respond to Professor Kessler’s report. He said the Cochrane 

Collaboration “was not designed to address the impact of dual practice on either the 

effort of physicians or other clinicians in the publicly financed system or wait times.” 

Instead, the objective was “to identify studies that provide rigorous evidence 

regarding the effectiveness of policies to regulate dual practice, with a focus on low 

and middle-income countries.” Professor Kessler stated in his report, as above, that 

the Cochrane Collaboration “found no empirical evidence that met the 

Collaboration’s standards to support a ban on dual practice.” Professor Hurley 

clarified this by saying that the review did not define standards necessary to support 

a ban on dual practice. Instead “[i]t set methodological standards an empirical study 

had to meet to be included in the review, and was unable to identify any studies that 

met its rigorous methodological standards for inclusion.” 
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[2356] As well, in light of the focus on low- and middle-income countries in the 

Cochrane Collaboration, Professor Hurley cautioned against generalizing the study’s 

conclusions to Canada. In those countries, the salary of doctors can be barely at a 

living wage and public facilities are often woefully inadequate. This results in doctors 

having different motives for participating in dual practice than doctors in higher 

income countries.60 

[2357] Professor Hurley also opined that the Cochrane Collaboration “actually 

contradicts the larger claim of [Professor Kessler] that dual practice will benefit the 

public system.” This is because: 

... The systematic review was motivated in part by two observations of its 
authors: (1) that dual practice on net causes harm to public systems; 
(2) anecdotal evidence that regulatory policies to limit dual practice in many 
countries (e.g., Indonesia, Egypt, Bangladesh) have little effect. Hence, the 
systematic review was undertaken in an attempt to identify policies that would 
be effective in regulating dual practice. Citing a previous review (Ferrinho, 
et al. 2004 [61]), the authors state that, "the negative impacts of dual practice 
may by far exceed the positive," and identify negative effects of dual practice 
on public systems, including: (a) the practice of health workers of lowering the 
quality of services they provide in the public sector in order to drive patients 
to the private sector; (b) 'brain drain', whereby the existence of the private 
sector makes it harder to attract and retain health workers in the public 
sector; (c) competition for the time of health workers engaged in dual 
practice, who are available for less time at public facilities, thereby 
compromising service delivery; and (d) the practice of generating demand for 
their own services in the private sector by over-prescribing treatment. 

[2358] As can be seen there is a dispute between experts about what is in the 

Cochrane Collaboration. I have read that study and I conclude that Professor Hurley 

describes it more accurately. The Cochrane Collaboration is a study about the 

methodology to be applied to questions about regulatory responses to dual practice 

and it could not find any properly evaluated studies to make conclusions on that 

issue. I also agree with Professor Hurley’s clarification of Professor Kessler’s 

description of the review; as the former put it in his July 2014 report: the review 

concluded that “... there is an absence of rigorous evidence, not rigorous evidence of 

ineffectiveness of a ban.” 
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[2359] As to the relevance of this to the subject at hand, the Cochrane Collaboration 

records concerns that are part of the defendant’s rationale that healthcare workers 

would move from the public system to a private one. To some extent the concerns in 

the Cochrane Collaboration assist the defendant. However, the purpose of the 

review was to examine regulatory responses to dual practice, not to examine 

whether dual practice should be banned. The authors concluded that the studies on 

the issue of whether dual practice should be banned were not consistent with the 

methodological standards of the Cochrane Collaboration. This does not assist the 

plaintiffs. 

[2360] As further research into the crowd-out hypothesis, Professor Kessler stated in 

his report that the research on this “generally comes from studies that examine the 

association between dual practice and public waiting lists.” These studies, as 

Professor Kessler described them, reason that an association between dual practice 

and stable or increasing public wait lists is evidence that clinicians are reducing 

labour supply or otherwise acting in a way that disadvantages the public system. 

[2361] Professor Kessler proceeded by saying that he is not aware of any 

“persuasive empirical evidence” that clinicians take actions, “such as misleading or 

withholding information from patients,” in order to reallocate them from the public to 

the private system. However, as I read Professor Kessler’s report, there are such 

studies, some of which he also cited including the Tuohy, Flood and Stabile study 

(the “Tuohy Study”).62 He critiqued the conclusions of the authors of those studies 

and I take his view to be that they are unpersuasive. 

[2362] For example, Professor Kessler critiqued the Tuohy Study which found that 

permitting dual practice has the effect of increasing wait lists in the public system. 

One of the key pieces of evidence the authors rely on is a study by the Manitoba 

Centre for Health Policy and Evaluation (the “Manitoba Study”), mentioned earlier, 

which found that wait times for cataract surgery were longest for patients whose 

surgeons engaged in dual practice. Professor Kessler criticized the authors’ 

interpretation of the data on the basis of an alternative hypothesis to explain the 
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increase in wait times. He says that an equally plausible cause for the increase in 

wait times was “pent-up” demand (i.e., patients who sought treatment in response to 

the perceived availability of privately-financed care). Professor Kessler’s main 

critique is that the Tuohy Study failed to consider such alternative theories. However, 

as noted by Professors Hurley and Marmor as well as Dr. Turnbull, there are a 

number of issues with Professor Kessler’s interpretation of the Manitoba Study and 

critique of the Tuohy Study. 

[2363] First, while Professor Kessler’s “pent-up” demand theory may be able to 

explain the increase in total wait times, it cannot explain the differential wait times for 

patients of dual-practice surgeons and public-only surgeons. Nor can it explain the 

fact that wait times increased at a faster rate for dual-practice surgeons than for 

public-only surgeons. The findings of the Manitoba Study relied upon by the Tuohy 

Study were that median wait times for public-only surgeons increased from 7 weeks 

in 1993/1994, 1994/1995, and 1995/1996 to 10 weeks in 1996/1997 whereas 

median wait times for dual-practice surgeons increased from 14 weeks to more than 

23 weeks during the same time period. Thus, Professor Kessler’s alternative theory 

cannot explain the findings of the Manitoba Study and his critique of the Tuohy 

Study is misplaced. 

[2364] Second, Professor Kessler does not address other evidence of the harms of 

dual practice which the Tuohy Study refers to. This includes consideration of studies 

that examined the effects of dual practice in England and New Zealand. A number of 

these studies found that where duplicative private insurance and dual practice are 

permitted, such as in England and New Zealand there were longer waiting lists than 

in Canada or the Netherlands, which do not permit dual practice and duplicative 

private insurance. Professor Kessler correctly noted that there are many differences 

between England, Canada, New Zealand and the Netherlands that may be 

responsible for observed differences in the length of wait lists in these countries. 

However, this is not responsive to the issue. As above, one of the objectives of the 

cross-jurisdictional comparison is to determine whether there are common 

experiences across different settings and healthcare models. The consistency of 
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findings of longer wait times for physicians who engage in dual practice suggests 

that the correlation between the two is not coincidental. 

[2365] Third, the fact that there are other potential explanations does not invalidate 

the theory of the Tuohy Study. The suggestion that diversion of physician time from 

the public system to the private system explains the correlation between dual 

practice and increase in wait times in the public system remains reasonable and 

rational. Indeed, other healthcare experts reached similar conclusions studying the 

effects of dual practice elsewhere as discussed in the expert reports of Professors 

Gillespie, Oliver, Normand and Cumming. 

[2366] The Manitoba Study did conclude that patients using dual-practice surgeons 

for public surgeries waited longer than patients who used public-only surgeons for 

public surgeries. This suggests that doctors would spend more time in the private 

system to the detriment of the patients in the public system if they have a choice. I 

accept that the study does not demonstrate direct causation between permitting 

duplicative private healthcare and doctors preferring it over public care. It does, 

however, demonstrate a strong correlation and connection between the two. Thus, it 

is not irrational to employ measures that would prevent this kind of harm from 

occurring. 

[2367] As discussed in this judgment, the impugned measures at issue here are 

inherently prospective and based on assessment of potential risks to the public 

healthcare system. Where there is evidence to suggest a strong link between 

duplicative provision of necessary medical care and reduced capacity in the public 

healthcare system, then it is not irrational for the government to take precautionary 

measures to prevent those harms from materializing. (R. v. Michaud, 2015 ONCA 

585 at para. 102 leave to appeal ref’d [2015] S.C.C.A. No. 450). 

[2368] Professor Kessler suggested that the result in the Manitoba Study is not 

because physicians provide misleading or incomplete information, but because they 

give priority to private pay patients over public system patients. This appears to be 

consistent with Professor Hurley’s statement that physicians do not need to use 
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misleading information in order to direct patients to the private system; they simply 

explain to their patients the difference in wait times. There are examples of 

physicians explaining the difference in wait times to their patients in the evidence in 

this trial, as discussed elsewhere, and it is obviously attractive to a patient to be 

treated sooner. And compensation from private patients can be significantly higher 

than compensation for public patients. This is consistent with a number of other 

studies in the literature, as discussed and interpreted by the experts.63 

[2369] In cross-examination Professor McGuire confirmed that in a previous study he 

published in 2006,64 he concluded that parallel private healthcare draws from the 

same human resources as the public system and that this may have adverse effects 

on the operation of the public system. Thus, while Professor McGuire attempted to 

qualify the 2006 study, this is more evidence of diversion of resources from the 

public to the private system. Professor McGuire acknowledged that this is a real risk 

but said that government could regulate against it. I point out that a law that seeks to 

prevent such a diversion of resources in order to preserve and ensure the 

sustainability of a universal public healthcare system cannot then be considered 

arbitrary. 

[2370] The evidence is clear that doctors are paid more in private clinics than they 

are paid in the public system. I assume that doctors are motivated in their work for 

many excellent reasons but it would be naive to think that some would not be 

attracted to increase their work in areas where the compensation is greater. As 

Dr. Day put it in his evidence, doctors are not immune to financial incentives. 

Dr. Day’s clinic also pays nurses more than in the public system and offers them 

more perks than the public system. He also testified that Cambie Surgeries has 

never had difficulty recruiting staff. 

[2371] In contrast there have been problems recruiting and retaining staff in the 

public system in British Columbia. For example, there was a very serious shortage of 

operating room nurses at Vancouver General Hospital because they resigned or 

moved to other places because of their working conditions (as described in the 
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evidence of Dr. Dvorak, a surgeon at the hospital and a lay witness for the plaintiffs). 

In addition, in a dual system of practice when a surgeon spends time in a private 

clinic, that is time he or she is not available to provide non-surgical care in the public 

system, including on-call care, consultations and follow-up care. 

[2372] And, the evidence is that the training of physicians, nurses, technologists and 

other healthcare professionals is very expensive and time consuming. The private 

system receives a significant benefit from this training because it uses these people 

but does not pay for their training (as it is provided by or subsidized by the 

government). It perhaps goes without saying that resolving these issues in the 

context of the introduction of duplicative private healthcare would make the current 

problems in the public healthcare system more difficult, including the problem of wait 

times. 

[2373] Professor Kessler relied on an article by Besley, Hall and Preston65 which is 

supportive of his position that physicians engaged in dual practice do not reduce 

their time spent in the public system. In particular, Professor Kessler cited the article 

for the proposition that people in regions with long wait lists are more likely to 

purchase private health insurance, rather than private health insurance coverage 

having a causal effect on wait lists. However, he failed to refer to a companion study 

published one year earlier by the same three authors which found that the 

prevalence of private health insurance causally increases public system wait times.66 

His failure to bring that study to the attention of the court is troubling, particularly 

where it provides exactly the type of “persuasive empirical evidence” he says he is 

looking for: evidence of a causal link between duplicative private health insurance 

and longer wait times in the public system. 

[2374] In an update to his initial report, dated June 30, 2016, Professor Kessler 

referred to a Norwegian study,67 for the proposition that physicians would not reduce 

their hours in the public system when given the option to engage in dual practice. 

The study found that in the Norwegian context those who engaged in dual practice 

worked the same number of hours in the public system as those who did not. 
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However, Professor Kessler ignored the other findings of that study, which included 

that “[d]ual practice seems to be strongly related to economic motives ... and ... has 

a dynamic nature that is responsive to the financial incentives offered.” The authors 

noted that when the government increased the hourly rate for extended working 

hours in the public system, the percentage of those engaging in dual practice 

declined by 30%. 

[2375] Moreover, there was a significant difference between public and private hours 

in the two specialties where the financial incentives were the greatest. The tendency 

of physicians to prefer more financially lucrative private work is demonstrated in 

practice by Drs. Outerbridge and Regan (both lay witnesses for the plaintiffs). A 

review of Dr. Outerbridge’s MSP billings in comparison with the amount of time 

available to him at the private Kamloops Surgical Centre shows that he spent 

significantly more time in the public system (as demonstrated by his fee-for-service 

MSP billings) when he had less opportunity to work in the private clinic (and 

conversely, far less time in the public system when he had more time available to 

him in the private clinic). Similarly, Dr. Regan testified that he was scaling back his 

work in the public system, but he was shown on the evidence to have 

simultaneously increased his private work. 

[2376] I agree with the defendant’s critique of Professor Kessler that “for present 

purposes, the dynamic nature of dual practice and its responsiveness to financial 

incentives is far more important than the total number of hours worked.” Physician 

responsiveness to financial incentives supports the defendant’s concern that the 

more lucrative private system would create strong financial incentives for physicians 

to prefer their private pay patients over patients in the public system. 

[2377] Finally, Professor Kessler failed to refer to an Australian study68 discussed by 

Professor Hurley which found that where physicians are given the option of working 

in both the public and the private systems, they would reallocate working hours to 

the private system while leaving their total working hours unchanged. When 

confronted with that study in cross-examination, Professor Kessler testified that the 
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empirical evidence with respect to the responsiveness of physician labour supply to 

wages and fees is “conflicting and essentially inconclusive.” 

[2378] In his report Professor Kessler relied on a 2011 study (the “Socha Study”) and 

stated that physicians in a dual system increase overall supply. However, Professor 

Hurley pointed out that the Socha Study is more complicated than that conclusion. It 

does state that “dual practitioners ... increase rather than decrease the overall labour 

supply” (at p. 2). Three studies are relied on but, according to Professor Hurley, 

none of them present an analysis of labour supply. On the other hand, the Socha 

Study also states that “[e]mpirical studies do not directly address the question of 

dual practice effects on the physicians’ labour supply” (at p. 2) and “[a]s the dual 

practice effect for physicians’ labour supply has not been studied empirically it 

remains unresolved” (at p. 3). There are obvious problems with relying on the Socha 

Study. 

[2379] Professor Hurley provided other studies on this issue. As mentioned above, 

one study69 looked at the labour supply of specialists in Australia and found that 

specialists responded to changes in earning opportunities across sectors by 

reallocating work to the sector with the higher earnings, without changing the total 

number of hours worked. The second study70 looked at physicians in Norway, their 

work as hospital consultants and their work in a second position in private practice. 

Similar to the Australian study, it found that physicians tended to reallocate their 

hours of work to the more lucrative sector, with little impact on the total number of 

hours worked. Professor Hurley provided a fair interpretation of these studies: 

... These results are also broadly consistent with the more general finding that 
physician total labour supply is not highly responsive to wages (Nicholson 
and Propper 2012 [71]). Overall, these studies support the conclusion that 
dual practice and higher-earnings potential in the private sector would lead to 
a reduction in hours of practice in the public sector by dual-practice 
physicians and at best a small increase in total hours of work. 

[2380] As above, the issue here is whether physicians’ effort or time in the public 

healthcare system would be reduced with the introduction of duplicative private 

healthcare. The plaintiffs’ expert, Professor Kessler, acknowledged that dual practice 
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can have that negative effect, or a more positive one. He suggested that the positive 

effect would take place if larger numbers and more skilled doctors were attracted to 

the system by increasing potential earnings or by innovation that spilled over to the 

public system. 

[2381] There is no evidence that staff in the public system can expect increased pay 

or other benefits that will keep them in the public system. The evidence is that 

private clinics such as Cambie Surgeries pay more for staff than the public system, 

including for surgeons. This is consistent with the findings in the literature that 

private healthcare pays more. Among other reasons, private clinics are able to pay 

more than the public system because they do not have the same constraints as the 

public system. They do not have to allocate resources for urgent and emergent 

cases, account for a wide range of non-surgical healthcare services and programs, 

nor provide training of healthcare professionals to the same extent as public 

facilities. 

[2382] There is evidence in this trial that some physicians have reallocated their time 

from the public system to the very limited private healthcare system that has been in 

place in British Columbia. There is also evidence in the literature that this choice is 

sensitive to differential levels of compensation between private and public systems. 

It seems to me that it should not be surprising that doctors, or anyone else, would 

move to where they can maximize their income. 

[2383] And there is innovation in the public system such as the RebalanceMD 

program in Victoria (now being replicated in places like the foot and ankle clinics in 

St. Paul’s Hospital) where wait times have been reduced significantly by patients 

having their surgery with the first available surgeons. These systems also have 

innovative measures to increase the percentage of consultations with surgeons that 

actually proceed to surgery (currently at 30-40%). There is no evidence that these or 

any other innovations would increase the supply of surgeons in the public system. 
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[2384] I conclude that the ideas of increasing compensation and increasing 

innovation in the public system to offset medical staff moving to the private sector 

are no more than speculation. 

[2385] Indeed, there is substantive evidence that physicians would prioritize private 

pay patients over patients in the public system. Dr. Hsiao cited a study of the World 

Bank which showed that doctors respond positively to the financial incentives of 

practising in the private system when dual practice is allowed. In addition, as 

discussed above and reflected in the expert evidence of Professors Oliver, McGuire 

and Cumming, there have been problems with physicians responding to financial 

incentives in the private system to the detriment of the public system in the United 

Kingdom, Australia and New Zealand. 

[2386] There is reason to be concerned that the risks of these harms would be 

heightened in British Columbia where physicians work on a fee-for-service basis, 

they are virtually all self-employed and they determine how much they work, when 

and where. Regulation of physicians may be more challenging than in places where 

physicians are employees of the public system (as they are in the United Kingdom 

and New Zealand). 

[2387] Given the above, I conclude that the evidence demonstrates that it is highly 

likely that the time and effort of physicians in the public system would be reduced in 

the event there is the introduction of duplicative private healthcare in British 

Columbia. 

[2388] Applying Professor Kessler’s logic and looking at whether this “outweighs” his 

main effect, it is not clear to me from his report what standard is to be applied. 

However, I conclude that the evidence supporting the validity of the second 

hypothesis he poses is of significant weight, including at least some 

acknowledgement from him. 

[2389] I conclude that there is a rational connection between the effects of the 

impugned provisions and their purpose with respect to the potential diversion of 
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resources. The suppression and discouragement of a private duplicative healthcare 

system prevents the drawing away of resources from the public system and 

reduction in capacity; this in turn preserves and ensures the sustainability of a 

universal publicly funded and managed healthcare system which guarantees that 

access to all necessary medical care is based on need and not the ability to pay. 

The introduction of private duplicative healthcare would make it difficult to operate 

the public system and maintain the same level of care, due to a diversion of 

resources. 

(iii) Would the introduction of duplicative private healthcare and 
insurance in British Columbia stimulate demand in the public 
system? 

[2390] The first hypothesis of Professor Kessler is: allowing private financing will 

stimulate demand for publicly-financed care so much that it outweighs the main 

effect. This is part of Professor Kessler’s proposition that resources in the public 

system would not be freed up with the introduction of duplicative private healthcare if 

this is true (or if one of his other three hypotheses are true). 

[2391] Professor Kessler opined that: 

... there is no reason to expect that allowing private financing of physician and 
hospital services in BC will stimulate demand for publicly-financed care, and 
certainly no reason to expect that it would outweigh the main (beneficial) 
effect of private finance to publicly-financed patients. 

[2392] There is some inconsistency within Professor Kessler’s evidence on this 

point. For example, he testified that duplicative private health insurance may 

generate additional utilization of healthcare in both the private and public systems. In 

his March 2014 report he relied on OECD health data for that same point. As well, 

he agreed in cross-examination that private financing of healthcare can increase 

total demand for care, including demand for public care. In his evidence he qualified 

this by stating that whether the added demand would absorb some of the capacity in 

the public system depended on whether doctors had some unused capacity and 

whether operating room time was available. 
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[2393] There is other evidence that demand in the public system increases with the 

introduction of private healthcare and insurance. As discussed above, all experts 

agreed that private healthcare increases both demand for overall healthcare as well 

as costs of overall healthcare. Professor McGuire’s evidence was that private health 

insurance may create new demand that would not exist without private insurance. 

He qualified this by saying that the added capacity in the private sector could 

possibly absorb the new demand. However, he cited no empirical evidence for this 

proposition. Professor McGuire also opined that while duplicative private healthcare 

would add to healthcare capacity overall it may not reduce wait times in the public 

system because increased demand in the public and private systems would 

overtake the increase in capacity. 

[2394] In addition, an OECD report from 2013 on wait times, which is cited by most 

of the experts, in fact expressly concluded that parallel private health insurance does 

not reduce healthcare demand.72 In fact the OECD report concluded that duplicative 

private healthcare and insurance increases demand and costs and has been 

associated with queue jumping by patients who can afford private insurance and 

care. 

[2395] Professor Kessler also testified that, in the unlikely event that following the 

introduction of duplicative private healthcare, increased demand in the public system 

became a problem, then it could be addressed by government regulation. What that 

regulation could be is not explained but I note from other evidence that private 

insurance plans control demand by, for example, having waiting periods before 

benefits are paid and they often do not cover pre-existing conditions. These give rise 

to concerns about equity of access. Otherwise, and generally, as described by 

Professor Blomqvist, an expert in health economics for the plaintiffs (and set out 

elsewhere), the demand for healthcare is a very complex matter. 

[2396] Professor Kessler also suggested that this effect (increased total demand for 

public and private healthcare following the introduction of duplicative private health 

insurance) was restricted to supplemental private care and he relied on an article 
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about supplemental care.73 The study he relied on concluded that this effect 

occurred in relation to supplemental health insurance. He then reasoned that the 

same effect did not apply to duplicative private health insurance, the type of 

insurance primarily at issue in this trial. 

[2397] There is some evidence that this effect does apply to duplicative private 

healthcare as well. The limited (and in some cases illegal) duplicative private 

healthcare currently provided in British Columbia, generates demand on the public 

system in British Columbia. For example, it is not in dispute that when patients in 

private clinics have complications they are taken to public hospitals for treatment 

(and the public system pays for the treatment). As well, there is evidence of the use 

of diagnostic services being obtained privately to avoid waits in the public system 

with the objective of accelerating a surgical date in the public system. Dr. Sahjpaul, a 

neurosurgeon, testified that he has seen more and more patients who have had a 

private MRI who come to see him “determined” to have surgery. Another example is 

the patient witness, Michelle Graham. She testified that she had sinus surgery done 

privately but then had follow-up care in the public system. 

[2398] Professor Hurley, an expert for the defendant, identified other studies of 

duplicative private healthcare that are not in Professor Kessler’s report. A number of 

studies from different countries (Spain, Ireland, Italy, Portugal and the United 

Kingdom)74 document that duplicative private health insurance increases total public 

and private healthcare utilization. As Professor Hurley pointed out, without a 

corresponding increase in supply in the public system, access to care would worsen 

for those who rely on the public system. 

[2399] Professor Hurley also pointed to one of those studies75 for the conclusion that 

duplicative private healthcare can generate new demand in the public system that 

would not have existed without duplicative private healthcare. This is a problem 

because the evidence establishes that physicians give priority to private patients 

over public patients. And the fact that physicians give priority to private pay patients 

over those in the public system heightens the chances that the increase in total 
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demand (private and public) would exceed the supply of dual practice physicians 

operating in the public system. This would impact those who rely on the public 

system and who cannot afford to pay for private care. 

[2400] Returning to Professor Kessler’s first hypothesis, I conclude there is reliable 

evidence to support the proposition that the introduction of private health insurance 

in British Columbia would stimulate new demand for publicly-financed care. The 

evidence includes valid studies from reliable sources such as the OECD and articles 

from peer-reviewed journals, interpreted by experts. It is also based on the evidence 

in this trial. Thus, even if I were to accept Professor Kessler’s general approach 

(which I do not as above), I am satisfied that this is sufficient to demonstrate that 

Professor Kessler’s first hypothesis is valid and would outweigh his assumed 

positive main effect of duplicative private healthcare. 

[2401] Applying that conclusion to the evidentiary issues in this trial, I conclude that 

the concern about increased demand in the public system in the event that 

duplicative private healthcare and insurance is introduced in British Columbia is a 

rational basis for prohibiting private health insurance. Again there is a rational 

connection between the purposes and effects of the impugned provisions of the 

MPA, in particular s. 45. 

(iv) Would healthcare costs rise in the public system? 

[2402] As can be seen above, there is little disagreement that the overall demand for 

healthcare, public and private, and the overall costs of healthcare, public and 

private, would increase with the introduction of duplicative private healthcare. 

[2403] In order to meet additional demand in the public system (as a result of the 

introduction of private healthcare and insurance, discussed above) either additional 

resources would be needed or a reallocation of resources from other parts of the 

public system would be required. The latter must be seen as distinctly unattractive in 

a system that the plaintiffs say is underfunded to the point of creating intractable 

problems like unacceptable wait times. In any event the amount and allocation of 

funding of healthcare is a matter for the government and not the courts. 
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[2404] Further, given my findings that duplicative private healthcare would increase 

demand for healthcare, it is not surprising then that duplicative private healthcare 

also leads to increased costs overall. Indeed, as noted above, there is relative 

consensus among the experts that duplicative private healthcare increases overall 

costs. I discussed above the evidence of Professors Kessler, McGuire, Blomqvist, 

Dr. Hsiao and Mr. Esmail in this regard. Dr. Hsiao referred to a number of studies 

which conclusively show that private health insurance leads to increases in 

administrative costs. Likewise, Dr. Turnbull cited several studies which show that 

private healthcare is associated with significantly higher administrative costs. 

[2405] In cross-examination Professor Blomqvist also confirmed that there is 

evidence that private health insurance leads to increased costs because it facilitates 

overutilization of healthcare, including unnecessary services. Professor Gillespie 

opined that the experience in Australia shows that duplicative private healthcare 

results in increased costs in the public system. This is because private healthcare 

raises wages across the healthcare market and is associated with significantly 

higher administration costs. The raising of wages across the healthcare market 

relates to a separate issue which I discuss below and that is the effect of competition 

between duplicative private healthcare and the public system in terms of wages for 

healthcare professionals. 

[2406] Professor Hurley opined that the international evidence on the effects of 

duplicative private healthcare show a significant increase of costs overall for the 

same reasons. He also added that beyond high administrative costs, the cost of 

simply maintaining the same level of services would rise. This is because there 

would be an increase in demand for healthcare in the public system and competition 

between the private and public systems over human resources. Professor Hurley 

explained why stimulating new demand leading to higher healthcare costs is 

inherent to duplicative private healthcare: 

... The public system charges no money price and rations care based on 
need, imposing wait time that generates both non-monetary costs such as 
pain, suffering, anxiety and potentially reduced chance of recovering to full 
function, and monetary costs such as lost income during the wait. Duplicative 
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private insurance enables an individual to pay a positive money price (the 
premium) to avoid the costs associated with waiting [footnote omitted]. The 
private sector will actively strive to stimulate demand. Those who invest in 
private facilities will demand a return on their investment, and will seek to 
promote their services and create demand. ... 

[2407] I turn to three discrete issues of increased costs: competition for human 

resources, the need and cost for regulation, and the loss of federal funding. 

a. Competition for human resources 

[2408] The evidence in this trial included a good deal of information about the 

important role of staffing in healthcare systems including recruitment, training and 

retention. Dr. Day explained the importance of the same issues for his private clinic. 

And the evidence included references the high level of skill and specialization of all 

staff working in healthcare. 

[2409] For these reasons there is a finite supply of staff with unique skills and the 

question here is whether there would be competition for staff in the event that 

duplicative private healthcare was introduced in British Columbia. There is some 

evidence that in Canada the supply of health professionals is not easily increased 

(Professor McGuire disagreed but his reasons are unclear). 

[2410] There seems to be acceptance that there would be a possibility, at least, of 

competition between the public and private systems. For example, Professor Kessler 

agreed that it is “certainly a possibility” that the existence of a parallel private 

healthcare system would increase competition through competing for physicians and 

other healthcare professionals. He and Professors McGuire and Blomqvist 

suggested that this competition between the private and public systems would be 

beneficial because it would add patient choice and put pressure on the public 

system to become more efficient. I note that neither Professor Kessler nor Professor 

McGuire considered the potential effect on wages in the public system from 

competition with the private sector. 

[2411] In contrast, Professors Hurley, Marmor, Oliver, and Gillespie opined that, 

where there is duplicative private healthcare, wages of professionals in the public 
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system would rise because of competition between the private and public systems. 

This would lead to an overall increase in the price of medical and related services in 

the public system. For this reason, duplicative private healthcare has a detrimental 

effect on both the public system and equity because the price for the same level of 

healthcare would rise. According to these experts, this was observed in all countries 

where duplicative private healthcare has been allowed or was expanded such as in 

the United Kingdom, Ireland, Australia and New Zealand. 

[2412] For his part, Dr. Hsiao responded to the plaintiffs’ experts and referred to the 

experiences in Switzerland, the Netherlands, Ireland and Australia where private 

health insurance was introduced in order to enhance competition on the assumption 

that it would make overall healthcare more efficient. However, the expansion of 

private health insurance achieved the opposite. Overall administrative costs 

increased. Extensive government intervention has been necessary in order to 

regulate the private system which further increased costs and complicated the 

financing and provision of healthcare in those countries. In Switzerland the 

government had to actually subsidize private insurance. The plaintiffs’ experts failed 

to consider these issues in their reports and could not provide a satisfactory 

explanation to counter Dr. Hsiao’s evidence. 

[2413] Professor McGuire suggested in a response report that even if there is an 

increase in costs and wages that would lead to shortages of physicians in the public 

system, “... this will only ever be a short-term phenomenon given appropriate 

operation of the labour market, and would be self-correcting in the long-run.” He 

does not provide any empirical evidence for this conclusion. 

[2414] He explained this further in his evidence in chief: 

... if there was a supply shortage, given that the medical schools are largely 
highly regulated by the public sector, the public sector could itself both plan or 
choose to increase the supply of medics in the longer run -- and it would have 
to be the longer run given that it takes five to eight years to train a medic -- to 
try and overcome this shortage. There could even be further regulation put in 
place in the labour market -- and that's what I mean by “appropriate 
operation” -- to try to change their contractual arrangements in the longer run. 
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[2415] In cross-examination he was asked whether correcting shortages in the public 

sector would involve competition with the private sector. He replied: 

No, you could regulate and you could -- so, for example, the entry into the 
profession is heavily regulated for obvious reasons of quality, so -- and the 
entry process is largely through the public sector through medical schools. So 
if you wish to increase or decrease both total volume of medical specialties -- 
specialists and any practising medic within any given specialty, you can plan 
that through the medical school itself. 

So it's not competition; it's regulated entry into the market, first of all. And 
having produced a practitioner you could then have some regulation on how 
that practitioner serves across both markets as there are in a number of 
countries. 

[2416] He agreed that the training of medical professionals implies a cost to the 

public and pointed out the public would also benefit (“otherwise the government’s got 

their cost benefit analysis wrong”). In other evidence he agreed that regulation would 

be required if private health insurance was introduced. That would add additional 

cost to the public system as discussed below. 

[2417] Professor McGuire relied on the Socha Study, as discussed above,76 to say 

that the evidence is inconclusive as to whether there is a negative impact on the 

public system when there is dual practice. He acknowledged that “the negative 

attributes of dual practice are much discussed.” 

[2418] Professor Hurley, the expert health economist for the defendant, prepared an 

expert report in response to Professor McGuire’s report. As above, Professor Hurley 

criticized the Socha Study, as described by Professor Kessler. As Professor Hurley 

pointed out, this study has inconsistent findings when it says that dual practitioners 

increase the overall labour supply, but then later says studies are inconclusive on 

this point. Professor Hurley relied on two studies from Norway and Australia that 

demonstrate dual practice specialists reallocate hours from the public system to the 

private system with little or no increase in total hours worked.77 This suggests a net 

loss of work for the public system that would require additional resources and 

funding to maintain the existing level of care. It also supports the conclusion that 

there would be competition for those scarce resources. 
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[2419] With respect to Professor McGuire’s use of a self-correcting market 

mechanism for labour supply problems, Professor Hurley responded in his report as 

follows: 

... The general notion that health professional labour markets are 
self-correcting in the long term is questionable. Health professional labour 
markets are highly regulated and can persist in disequilibrium for extended 
periods of time [footnote omitted]. These regulations encompass the number 
of training slots in medical school and residency programs, licensure (which 
has important implications for physician migration), and other aspects of 
practice. The market for medical professionals is not a competitive, freely 
operating labour market with fully automatic self-correcting forces. 

[2420] In the footnote omitted in this quote, Professor Hurley stated: “one need only 

consider the persistent shortages (often for decades) of physicians in rural and 

remote areas in many countries, even in jurisdictions with an overall surplus of 

physicians.” Professor Marmor’s evidence suggests that despite substantive efforts 

in Canada to increase the supply of healthcare professionals, this has been 

extremely difficult to achieve. 

[2421] In the result, it strikes me as self-evident that an increase in demand 

(including in the public system) for healthcare due to the introduction of duplicative 

private healthcare would require more resources and increase costs. I accept that 

the labour market for health professionals may be self-correcting in the most general 

sense. However, I also accept Professor Hurley’s opinion about the complex nature 

of that process in the medical professions. 

[2422] To increase the number of doctors, for example, requires a complex and 

lengthy process, involving recruitment, increased spaces in medical schools (which 

is not typically started until after the completion of an undergraduate degree), 

residency and licensure, perhaps taking most of 10 years and requiring substantive 

public investment. For specialists like surgeons there is another period of residency 

and increasingly a fellowship is necessary, adding perhaps another five to eight 

years. There is also the considerable infrastructure required to support this process 

including construction and maintaining of medical schools and teaching hospitals. 



Cambie Surgeries Corporation v. British Columbia (Attorney General) Page 672 

[2423] An example of yet another level of complexity is that there is right now a 

critical shortage of anesthesiologists in British Columbia and surgeries are being 

cancelled or not scheduled due to this shortage. For example, in the Fraser Health 

Authority in 2018-2019 there were 400 operating room hours cancelled. That 

shortage has to be resolved before or as part of any introduction of private 

healthcare. 

[2424] The process for increasing the number of nurses is similarly problematic as it 

is for technologists who work with, for example, imaging equipment. The evidence is 

that at times some hospitals have had to cancel surgeries because of a shortage of 

operating room nurses, a highly specialized group on its own requiring considerable 

training and support. Technologists are vital at many levels of the system including 

in the operating room. For example, surgery for the plaintiff Walid Khalfallah would 

have required an extensive team of specialist professionals including the presence 

of two spinal cord technicians throughout the day-long procedure (if it had been 

performed at the British Columbia Children’s Hospital in Vancouver). 

[2425] The plaintiffs include these issues as explanations for unreasonable delays 

for surgical procedures, and they certainly add time to the medical care of patients. 

However, any funding solutions to them are for government and the lack of funding 

for healthcare does not raise constitutional issues that the courts can resolve. Nor do 

I agree with the plaintiffs’ submission that government can simply increase salaries 

to attract more people to the public system. That proposal may be welcome news to 

employees in the healthcare system. But it does not address the fundamental issue 

here that the introduction of duplicative private healthcare would lead to increased 

costs, raise the price of healthcare in the province and make it more difficult for the 

public system to ensure an adequate supply of healthcare professionals. 

[2426] Finally, there are some references in the plaintiffs’ evidence about a surplus 

of orthopedic surgeons. Dr. Douglas is a relatively new orthopedic surgeon and he 

testified that he has had difficulties finding enough operating room time to work. He 

has been relieving for maternity leaves at Richmond Hospital. Dr. Masri testified that 
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in 2010-2011 he was on a committee for the Canadian Orthopedic Association to 

reduce the number of unemployed orthopedic surgeons. He stated that the work was 

there for surgeons but the surgical time was not, although he also testified that the 

times of very long wait lists have been over for a few years. Drs. Dvorak and Tarazi 

also talked about an oversupply of orthopedic surgeons. 

[2427] I take from this evidence that, if there was an increase in operating room 

capacity (public and/or private) and all of the other healthcare professionals were in 

place (nurses, anesthesiologists etc.), then there may be capacity in the current 

stock of orthopedic surgeons to increase the numbers of surgeries. To this extent 

there would not be competition between the public and private systems. This is 

based only on the above anecdotal evidence and there is no expert evidence on this 

issue, so we do not know the extent of the problem. Nor do we know when a self-

correcting mechanism along the lines that Professor McGuire talked about would 

bring the supply of surgeons into equilibrium (or when there would be a shortage). 

[2428] To conclude I find that there is sufficient evidence to demonstrate that 

duplicative private healthcare would lead to competition between the private and 

public system over supply of healthcare professionals which in turn would put 

pressure on the public system to raise wages. This would raise the price of 

healthcare in the province and make it more difficult to ensure an adequate supply of 

healthcare professionals in the public system. Orthopedic surgeons may be an 

exception to this. 

b. The need for regulation and its costs 

[2429] The second component of costs to the public healthcare system in the event 

of the introduction of duplicative private healthcare would be the need to introduce, 

implement and enforce regulations of the private system, according to the 

defendant. They say significant regulation would be required. 

[2430] The plaintiffs’ position has changed during the course of this trial. As detailed 

elsewhere, the plaintiffs’ experts gave evidence that regulations would be required if 

duplicative private healthcare were introduced in British Columbia. Throughout the 
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trial the plaintiffs’ position seemed to be that the problems identified by the 

defendant with duplicative private healthcare can be dealt with through regulations 

that do not constitute an absolute prohibition of private health insurance and dual 

practice for medically necessary services. 

[2431] In their closing reply argument, the plaintiffs presented a different position. 

This position was that, if their claim was successful, no new regulations would be 

required and the regulatory regime in place would be the same as it has been for the 

previous 20 years when some of the private clinics in British Columbia provided 

private pay surgical care to MSP beneficiaries. I take this to mean that the four 

impugned provisions of the MPA would not be in place but otherwise there would be 

no other changes and the remainder of the MPA would apply. When I questioned 

this position, counsel for the plaintiffs stated that government would create a new 

regulatory regime in the form of a new MPA in the event their claim is successful. In 

my view, this latter position appears to be the most likely result but it is of course 

unknown what the elements of such a new regime would be. 

[2432] Looking at the evidence about the need for regulation in the event duplicative 

private healthcare is allowed in British Columbia, as a starting point, no party, 

intervenor or witness has suggested that the introduction of duplicative private 

healthcare and insurance in British Columbia could or should be unfettered by 

government regulation. Neither the literature nor the evidence includes any 

examples of jurisdictions where there is no regulation. As can be seen above, none 

of the international comparisons are regulation-free and some are regulation-heavy. 

The plaintiffs come close to the regulation-free approach when they say that the only 

regulation change would be the absence of the four impugned provisions of the MPA 

but, as above, they have also taken other positions over the course of trial. The 

plaintiffs appear not to favour the general idea of regulation but they and their 

experts respond to problems with private health insurance and dual practice by 

saying they can be solved by regulation. They also rely on the professional oversight 

of the College of Physicians and Surgeons (the “College”). 
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[2433] As to the types of regulation, the Kirby Committee identified some of the 

issues where regulation may be appropriate: 78 

Countries in which parallel private systems compete with publicly funded 
health care coverage exhibit a number of problems, including: risk selection 
and cream skimming; no reduction in waiting lists in the public sector; queue 
jumping; and preferential treatment. ... 

[2434] Professor Kessler relied on regulatory solutions a number of times in his 

evidence. He agreed that “there’s certainly the theoretical possibility of harm to 

consumers from an unregulated private insurance market that warrants regulation.” 

In his evidence Mr. Esmail, another expert for the plaintiffs, agreed that other nations 

have chosen to adopt regulations where there is dual practice. In his testimony 

Professor Kessler went further and he responded to problems that were put to him in 

cross-examination about private healthcare and insurance by saying they could be 

dealt with by regulation. For example, he testified if there is a problem with dual 

practice because doctors are not spending enough time in the public system, then 

they could be required to spend a specified amount of time in the public system 

before working privately. This is what happened in the United Kingdom although, as 

discussed earlier in this judgment, there are significant enforcement problems there. 

Also, in Canada there is no equivalent to the contractual relationship that exists in 

the United Kingdom between doctors and the NHS. 

[2435] In his testimony Professor McGuire, another expert for the plaintiffs, stated 

that regulatory oversight of private health insurance is required in order to promote 

quality of care. Further, in his report and cross-examination, Professor McGuire 

accepted that duplicative private healthcare raises issues that would require 

effective government intervention and regulations, including addressing the risks of 

diversion of physician labour to the private system and physicians prioritizing private 

pay patients. 

[2436] In addition, a previous draft of Professor McGuire’s expert report adopted the 

conclusion of an OECD study that regulation is required to prevent physicians from 

creating long wait lists in the public system in order to sustain their private practice 
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with referrals. That opinion was removed from his final report, as discussed above, 

although it was his opinion at the time it was written and remained his opinion when 

he testified at trial. 

[2437] Professor Blomqvist, also an expert for the plaintiffs, opined that regulatory 

approaches can be used to overcome the problem of adverse risk selection by 

private insurers. He explained that adverse risk selection is the result of private 

insurers spending “a lot of resources” trying to identify groups with low healthcare 

costs so preferred rates can be offered to them. In the commentary he appended to 

his affidavit (which formed his expert report) he described adverse selection as 

inequitable, economically inefficient and as creating an incentive for people to 

conceal information about their ill health. An example of this kind of risk selection by 

private insurance (not used by Professor Blomqvist but identified by other experts) is 

omitting coverage for individuals with pre-existing conditions. 

[2438] Dr. Hsiao, an expert for the defendant, provided more detail about the need 

for regulation of private insurance: 

... If British Columbia allows duplicate insurance, the government would have 
to consider many regulations for private health insurance. These include 
regulating risk selection, insurance premium rates (e.g., imposing community 
rating), claim loss ratios, administrative expenses, dual practice, and setting 
fees for providers, among other issues [79]. To monitor private insurance 
operations for compliance, the regulatory agency has to impose regulations 
on data collection and submission, then analyze the data. The enforcement of 
these regulations often involves setting up a new regulatory agency or 
expansions of current regulatory agencies. This regulatory process can be 
very expensive to the government and private insurers. 

[2439] Dr. Hsiao explained that no country that allows dual practice has found a way 

to eliminate its harmful effects even with regulation. He also described the difficulties 

involved with regulating adverse risk selection by private insurance: 

Risk selection by private health insurers is a major problem for any nation 
that permits voluntary health insurance. Risk selection excludes the elderly 
and less healthy people or makes insurance unaffordable to those who need 
it most. Meanwhile, private insurers can generate high profits by risk selection 
through underwriting and pricing. As a result, nations regulate risk selection. 
However, regulating risk selection to ensure that the elderly and less healthy 
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people can buy private insurance has been extremely difficult. Nations have 
resorted to community rating (i.e. all privately insured people are pooled into 
one risk pool, and everyone pays the same premium rate such as in Australia 
[80] ) or tightly regulating premiums by implementing a central risk pool that 
reallocates a risk adjusted premium back to individual insurance company 
[81]. In addition to enacting a set of complex regulations, the governments of 
Ireland and Australia established government owned non-profit health 
insurance companies that offer duplicate insurance [82] in order to reduce risk 
selection and to create competitive markets for private health insurance. If 
British Columbia allows duplicate private insurance, the government must 
seriously consider how to regulate risk selection when private insurance 
refuse to insure high risk people or charge them very high premium rates that 
few can afford. 

[2440] Professor Prémont, an expert for the Coalition Intervenors, also discussed the 

need for “intricate and extensive regulations” to deal with these and other issues and 

she explained the regulatory difficulties for the government of Québec following the 

decision in Chaoulli. I have discussed her evidence and the situation in Québec 

following Chaoulli. Suffice to say that the experience in Québec demonstrates that 

where even a very limited form of duplicative private healthcare is allowed, it is 

necessary to implement extensive regulations of that private market. Further, the 

experience in Québec also suggests that enforcement of these regulations can be 

very challenging. 

[2441] Québec, and other jurisdictions discussed above, demonstrate that regulatory 

responses to the harms of private health insurance may create its own problems. 

And Dr. Hsiao opined that the harms of private healthcare cannot be entirely 

eliminated. In any event, it is quite clear that some form of regulations would be 

required. 

[2442] Finally, it has to be pointed out that government attempts to regulate the 

activities of physicians have not always been successful. In one case the Province of 

British Columbia passed amendments to the then Medical Service Amendment Act, 

1985, S.B.C. 1985, c. 39, and its regulations which imposed certain geographic 

restrictions on physicians. The regulations included a formula for determining the 

ratio of population in a specific “practitioner area” to the number of doctors in that 

specific area and assigned hospital privileges on the basis of the need in each area. 
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Privileges were granted based on the date of physicians’ applications for privileges. 

The objective was to increase the number of doctors in under-served areas. 

[2443] A challenge in this court was commenced under ss. 6, 7 and 15 of the Charter 

but it was unsuccessful: Wilson v. Med. Services (1987), 9 B.C.L.R. (2d) 350 (S.C.). 

A subsequent appeal was allowed (Wilson v. Med. Services Comm. of B.C. (1989), 

30 B.C.L.R. (2d) 1(C.A.); leave to appeal ref’d [1988] S.C.C.A. No. 352). The Court 

of Appeal concluded that the legislative scheme was manifestly unfair to new 

doctors, young doctors and doctors from out of province because it distinguished 

between doctors without regard to qualifications, infirmity and ability. It deprived 

these doctors of their liberty under s. 7 of the Charter and the scheme was “so 

procedurally flawed” and “so manifestly unfair” that it violated the principles of 

fundamental justice (at p. 30). 

[2444] A second example of unsuccessful attempts by government to regulate 

doctors is what the Court of Appeal has described as “physician supply 

management” measures (Waldman v. British Columbia (Medical Services 

Commission), 1999 BCCA 508 at para. 4). The regulatory scheme at issue involved 

the issuance of billing numbers based on years of service and geographic region 

with the objective of regulating the number and distribution of doctors in British 

Columbia. The trial judge set aside the scheme under ss. 6 and 15 of the Charter. 

However, she held against the physicians on the issue of s. 7 of the Charter on the 

basis that the Wilson decision was no longer good law as a result of recent decisions 

from the Supreme Court of Canada. On appeal the conclusion of the trial judge 

under s. 6 of the Charter was upheld. The Court of Appeal concluded it was not 

“presently disposed” to differ from the trial judge’s decision under s. 7 and the court 

found that it was unnecessary to consider s. 15. 

[2445]  There is reason to believe that the results in these two cases would be 

different today. For example, Peter Hogg described the Wilson decision as 

representing the idea that liberty in s. 7 includes the right of an individual to work and 

it protects the self-fulfilment gained from work. He disagreed with this view. He 
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stated that issues such as the self-regulation of trades and professions “should be 

regarded as restrictions on economic liberty that are outside the scope of s. 7.”83 

[2446] Nonetheless, these two cases demonstrate what some of the experts in this 

trial have described as the litigious nature of physicians, as well as the potential 

constitutional challenges to regulating the activities of physicians. Whether 

physicians would challenge future regulation of their work such as, for example, 

requiring them to work a specific number of hours in the public system before 

working in the private system, is unknown. But potential litigation does point to 

another complication for government attempts to regulate physicians in order to 

mitigate the harms of duplicative private healthcare. 

[2447] Overall, the evidence is that there is no such thing as unfettered private 

healthcare and it is not a great leap to suggest that no government would accept the 

harms of private health insurance and dual practice without a regulatory system in 

place to mitigate those harms. But it would be for the government of the day to 

decide the regulatory regime that should be in place in the event that duplicative 

private healthcare and insurance is introduced in British Columbia, not the courts 

(the courts may be involved if there are challenges to the legislation or regulations 

after they are proclaimed). 

[2448] For the purposes of this judgment, I am left with deciding whether people 

should have the choice of obtaining private health insurance and private care without 

knowing key features of that choice. The only alternative to the current public system 

of healthcare on offer is private insurance and no one knows what that private 

insurance would look like. It could perhaps be said that is not relevant to the 

constitutional issues in this trial and yet the plaintiffs rely on regulation to support 

and explain their claim. They may now resile from that position but, again, the 

evidence (including expert evidence of the plaintiffs) is that regulation would be 

required. 

[2449] By way of summary, in the event that duplicative private healthcare and 

insurance is permitted, there is the prospect of other regulatory and administrative 
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processes to mitigate the problems of duplicative private healthcare and insurance. 

In my view the need for government regulation of private health insurance and 

healthcare would entail significant additional costs for the healthcare system as a 

whole, costs that are not incurred in the current system design. 

c. Loss of federal funding 

[2450] Finally, there is the matter of the potential loss of federal funding under the 

CHA if the impugned provisions are struck. While this is not an additional cost 

associated with duplicative private healthcare generally, it is a significant cost 

consideration in the Canadian context of health transfer payments. 

[2451] There is a complex and important funding arrangement between the 

provinces and the federal government for healthcare, regulated under the CHA. In 

2015 British Columbia received $4.446 billion from Canada as a Canada Health 

Transfer (“CHT”). In March 2018 the federal Minister of Health authorized a 

deduction from the British Columbia CHT of $15.9 million for extra billing and user 

charges in the province in that fiscal year (including significant extra billing and user 

charges by the corporate plaintiffs, Cambie Surgeries and the SRC) (information is 

not available for the most recent years). 

[2452] The legal basis for this deduction was apparently ss. 18 and 19 of the CHA 

which say that in order to qualify for a CHT, a province must not allow for extra 

billing or user charges. Further, under s. 20 of the CHA there are mandatory 

deductions for all amounts charged by way of extra billing and user charges. It is not 

a matter of discretion and the deductions must be enforced. It may be recalled that 

the plaintiffs’ claim here specifically seeks the removal from the MPA of the 

provincial restrictions on extra billing and user charges. 

[2453] Canada takes the position in this litigation that, in the event the plaintiffs are 

successful in their claim and the four provisions of the MPA are struck, that would 

“severely impede” British Columbia’s ability to meet the requirements of the CHA. 

The legislative provisions that inhibit the ability of enrolled physicians in British 

Columbia to charge MSP beneficiaries beyond the MSP rates for medically required 
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services (or “insured health services” as referred to in the CHA) are of particular 

concern to Canada. These are ss. 17 and 18 of the MPA. 

[2454] According to Canada, since the only condition to receive full federal funding of 

the CHT is adherence to the criteria and conditions of the CHA, if ss. 17 and 18 of 

the MPA are struck down, there would be financial repercussions in the form of 

mandatory deductions to British Columbia’s CHT payments. There may also be 

discretionary deductions to British Columbia’s CHT payments, as accessibility to 

insured health services in the public system would be compromised. 

[2455] One should be cautious about extrapolating positions taken in litigation as 

representing what would actually occur in the future, following litigation. But looking 

at the CHA, the CHT criteria and the impugned provisions of the MPA, I conclude 

that there is a fair question as to whether British Columbia would continue to receive 

the CHT in amounts similar to what it has received to date (I am not deciding that 

issue). These matters are taken seriously as demonstrated by past deductions from 

British Columbia’s CHT due to practices involving extra billing and user charges. The 

suggestion by the plaintiffs that federal funding of healthcare in British Columbia 

would essentially stay the same cannot be right. 

[2456] I note that the plaintiffs do not challenge the constitutionality of any provisions 

of the CHA or any federal regulations. Specifically, they do not challenge the 

constitutionality of the CHT criteria, including ss. 18 and 19. Nor do they challenge 

the constitutionality of the mandatory deductions under s. 20. 

[2457] Nonetheless they respond to this concern about the CHT being at risk by 

saying that a constitutional challenge by British Columbia to the enforcement of 

these CHA provisions (if their constitutional challenge is successful here), would be 

an “easy” case to win. According to the plaintiffs, this is because it would be unfair 

and unconstitutional for Canada to penalize British Columbia for complying with an 

order of the court declaring the impugned provisions unconstitutional. The defendant 

describes this as an “idiosyncratic” interpretation of the requirements of the CHA. 
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[2458] Whatever the merits of a potential allegation of unconstitutionality (which I am 

also not deciding) it cannot be avoided that the plaintiffs’ claim puts at risk at least 

part, if not the totality, of the CHT received by British Columbia. In any event, it is not 

clear to me that challenging mandatory deductions would be an “easy” case. For 

example, is the federal government, in exercising its spending powers, not 

constitutionally entitled to determine the criteria for eligibility for its cash contributions 

to provinces? 

[2459] In any event, this matter is not before me and I cannot simply presume that 

ss. 18, 19 and 20 of the CHA would not be enforced against British Columbia in the 

event ss. 17 and 18 of the MPA are struck down. Overall, the plaintiffs’ response 

fails to address this aspect of the CHA. 

[2460] While the prospect of a financial loss should not necessarily determine 

constitutional rights, the issue here is not merely a question of loss of revenue for 

the Government of British Columbia. The issue here is whether it can be said that 

employing statutory measures (such as the impugned provisions of the MPA) in 

order to maintain eligibility for the CHT contributions, is rationally connected to the 

objective of preserving and ensuring the sustainability of the public system. 

[2461] The evidence in this case demonstrates the importance of the CHT and 

federal funding to the preservation and sustainability of the public system. The CHT 

contribution makes up a significant portion of British Columbia’s healthcare budget. 

For example, in 2015 the federal contribution was over $4.4 billion, in a total 

healthcare budget for British Columbia of approximately $17.4 billion (according to 

the Prima Facie Facts). Moreover, as discussed above, there are significant federal 

contributions outside the CHT, such as federal contributions to reduce wait times. 

Losing these contributions, or substantial portions of them, would undoubtedly make 

it more difficult for British Columbia to maintain existing levels of service, let alone 

improve them. This would only be exacerbated in a world with increased demand 

and costs associated with duplicative private healthcare as discussed above. 
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[2462] Under these circumstances, loss of federal funding would clearly result in a 

weakening of the public healthcare system. As above, I find that the risk of losing at 

least some of that funding is real and not “imagined” as claimed by the plaintiffs. It is 

therefore not irrational for the defendant to maintain provisions which ensure 

compliance with the CHA in order to remain eligible to receive the full CHT 

contributions. This promotes the purpose of preserving and ensuring the 

sustainability of the universal public healthcare system. 

d. Summary: costs to the public system 

[2463] To conclude I find that the evidence shows that duplicative private healthcare 

would increase demand of healthcare overall, in both the public and private systems. 

This would lead to increased costs, stemming from three particular areas. First, the 

competition between the public and private healthcare systems over the same finite 

pool of human resources; second, the need to regulate the private healthcare 

system; and third, the potential loss of federal funding. 

[2464] The evidence shows that this increase in healthcare costs would make it 

more difficult for the public system to maintain an adequate supply of healthcare 

professionals and current levels of care, especially if significant funding from the 

federal government would no longer be available. As discussed further below, it is 

individuals from lower socioeconomic status and with the greatest healthcare needs 

that would suffer the consequences of reduced capacity in the public system. 

[2465] I conclude that there is a rational connection between the effects and 

purposes of the impugned provisions. The evidence shows that the introduction of 

duplicative private healthcare would lead to increased costs and diversion of human 

resources, which would be contrary to the purpose of the provisions to preserve and 

ensure the sustainability of the universal public healthcare system. Thus, 

suppressing and discouraging the emergence of such a system is directly in line with 

this purpose. 
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(v) Would duplicative private healthcare create perverse incentives 
for physicians and unethical behavior by healthcare providers? 

[2466] Another rationale articulated by the defendant is that duplicative private 

healthcare creates perverse incentives for physicians to manipulate their wait lists in 

the public system in order to divert patients to the more lucrative private healthcare 

system. Likewise, the defendant says that duplicative private healthcare places 

physicians in conflicts of interests and promotes unethical behavior by healthcare 

providers. According to the defendant, such behavior by healthcare providers 

undermines the purpose of the MPA to ensure equitable access to necessary 

medical services on the basis of need. 

[2467] The defendant says that supressing duplicative private healthcare through the 

impugned provisions is rationally connected to this purpose. In support of this 

argument, the defendant refers to expert evidence regarding the experiences of 

other jurisdictions as well as lay evidence relating to the conduct of physicians who 

have provided unlawful private surgical services in British Columbia. I discuss this 

evidence below. 

[2468] In response the plaintiffs primarily rely on what they describe as the last 

20 years of private healthcare in British Columbia. I have reviewed that history in 

detail above and I review parts of it again here. The plaintiffs say that private clinics 

have been providing private surgical services for over 20 years and there have been 

no ethical issues or complaints. Further, the plaintiffs say that the defendant has not 

presented any evidence to substantiate that there have been any ethical issues with 

respect to the operation of the private clinics in this province. As will be seen, it is 

inaccurate to portray the 20-year record as revealing no perverse incentives or 

ethical issues. 

[2469] During the 20-year period relied on by the plaintiffs, there were enrolled 

physicians providing medically required services to patients who were beneficiaries 

under the MPA. The plaintiffs admit this was illegal, being contrary to the MPA. This 

is not a good starting point for the plaintiffs since the provision of services in 



Cambie Surgeries Corporation v. British Columbia (Attorney General) Page 685 

contravention of the law may be considered an unethical practice by members of a 

highly regulated profession. Patients and health authorities must trust that their 

physicians will act in accordance with the law and their ethical obligations. There are 

other ethical issues with self-referrals, exaggeration of wait times, double billing and 

private clinics requiring patients to sign documents that were not true. 

a. Self-referrals and conflicts of interest 

[2470] The evidence includes occasions of what are called self-referrals. Typically, 

these arise when a surgeon recommends medically required surgery to a patient 

and explains the long wait time in the public system. The surgeon then offers the 

alternative of a much earlier privately paid surgery to be performed by the same 

surgeon at a private clinic. The patient decides whether to wait for the surgery in the 

public system or whether to pay privately for it. The evidence is that some people 

have chosen to pay privately and, as discussed above, faster access is a reason 

people choose private care. 

[2471] The College has a policy on this issue in the form of a practice standard. 

During this trial, in the period of 2016 to 2019, the version of this standard that was 

used was “Board Approved September 2010 Updated June 2010.” It was later 

revised after it was discussed in evidence and the latest version is dated June 21, 

2019. 

[2472] In the 2010 document used in the examinations of some of the physician 

witnesses, s. 4 is relevant to self-referrals. I set out the entire standard: 

College of Physicians and Surgeons of British Columbia 

PROFESSIONAL STANDARDS AND GUIDELINES 

Conflict of Interest 

Preamble 

This document is a standard of the Board of the College of Physicians and 
Surgeons of British Columbia. 

Physicians must act in the best interests of their patients. This includes 
managing and avoiding situations where conflicts of interest might occur. 
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A conflict of interest arises where a reasonable person could think that a 
physician’s duty to act in the patient’s best interests may be affected or 
influenced by other competing interests. Conflicts of interest can be real, 
potential or perceived. Conflicts of interest may arise in a variety of 
circumstances including financial, non-financial, direct, and indirect 
transactions with patients and others. Financial gain by the physician is not 
necessary to establish a conflict of interest. As well, the physician does not 
need to directly profit from the relationship. A conflict of interest may arise 
where the benefit is accrued by the physician’s family, close friends, 
corporation or other businesses, and business partners. 

College’s Position 

Physicians are reminded that the patient-physician relationship is a fiduciary 
relationship; that as fiduciary, the physician is in a position of power and 
confidence over the patient; and that power must be exercised in the patient’s 
best interests. Patients are regarded as vulnerable in relation to physicians. 
They rely on physicians and must be confident that their needs are 
considered foremost. 

Physicians must be aware that even the appearance of a conflict might 
damage their professional reputation, and must take steps to avoid creating 
such a perception. 

Common situations which may give rise to a real or perceived conflict of 
interest include the following: 

1. Promoting and selling products to patients for profit (this must be read 
in conjunction with the College’s standard on Promotion and Sale of 
Products). 

2. Accepting commissions, rebates, fees, gifts or other incentives from 
third parties who 

• receive patient referrals from the physician, or 

• provide medically and non-medically necessary services or 
products to patients, including devices, appliances, supplies, 
pharmaceuticals, diagnostic procedures and therapeutic 
services. 

3. Leasing space to or from third parties in the circumstances identified 
above if, in exchange, the rental arrangement is markedly different from fair 
market value and/or the lease arrangements are dependent on the volume of 
business generated by the physician or third party. 

4. Referring patients to businesses or facilities where the physician holds 
a financial interest, including treatment and/or diagnostic facilities, almost 
always creates a conflict of interest. There are two exceptions to this general 
principle. First, referring patients to a self-interested facility is acceptable in a 
community with demonstrated need, such as a rural setting, where there are 
no or very limited alternatives other than the referred facility. Second, in the 
interest of maintaining continuity of care, physicians may refer their own 
patients to a College-accredited facility, separate from the physician’s own 
office practice, if the physician directly provides care and services to that 
patient at the referred facility. 



Cambie Surgeries Corporation v. British Columbia (Attorney General) Page 687 

Referrals in the two exceptions identified above are acceptable only if: 

a. the return on the physician’s investment is based on the equity or 
interest in the facility, and not on the volume of patient referrals made 
by the physician; 

b. prior to referral, the physician fully discloses the interest he/she has in 
the facility to the patient; and 

c. where applicable, the physician provides accurate information about 
wait times for alternate facilities to allow the patient an opportunity to 
make a fully informed decision about whether or not to proceed with 
treatment at the referred facility. 

Physicians should scrupulously avoid situations, real or perceived, where the 
patient is unduly pressured or coerced into undergoing the procedure at the 
referred facility. 

Conclusion 

It is not always easy to identify and manage the wide-ranging circumstances 
where conflicts of interest might arise in the course of a physician’s 
professional duties and activities. If questions or concerns arise about conflict 
of interest, physicians are encouraged to consult with colleagues, the College 
and/or the Canadian Medical Protective Association for further direction and 
advice. 

Guiding Ethical Principles 

CMA Code of Ethics [irregular numbering of CMA responsibilities in original] 

Fundamental Responsibilities 

1. Consider first the well-being of the patient. 

2. Practice the profession of medicine in a manner that treats the patient 
with dignity and as a person worthy of respect. 

7. Resist any influence or interference that could undermine your 
professional integrity. 

Responsibilities to the Patient 

11. Recognize and disclose conflicts of interest that arise in the course of 
your professional duties and activities, and resolve them in the best 
interest of the patients. 

12. Inform your patient when your personal values would influence the 
recommendation or practice of any medical procedure that the patient 
needs or wants. 

13. Do not exploit patients for personal advantage. 

16. In determining professional fees to patients for non-insured services, 
consider both the nature of the service provided and the ability of the 
patient to pay, and be prepared to discuss the fee with the patient. 

23. Recommend only those diagnostic and therapeutic services that you 
consider to be beneficial to your patient or to others. If a service is 
recommended for the benefit of others, as for example in matters of 
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public health, inform your patient of this fact and proceed only with 
explicit informed consent or where required by law. 

Responsibilities to the Profession 

49. Be willing to participate in peer review of other physicians and to 
undergo review by your peers. Enter into associations, contracts and 
agreements only if you can maintain your professional integrity and 
safeguard the interests of your patients. 

50. Avoid promoting, as a member of the medical profession, any service 
(except your own) or product for personal gain. 

[Emphasis added.] 

[2473] I entered the subsequent June 21, 2019, practice standard as an exhibit at 

the end of the trial for reasons of currency and completeness. This was after the 

evidence was closed and no witness was able to discuss it or answer questions 

about it. 

[2474] The relevant main change from the 2010 document is that s. 4, under the 

“College’s Position,” above, has been significantly rewritten. For example, the 

statement in the 2010 document that it “almost always creates a conflict of interest” 

when there is a referral to a business or facility where the physician holds a financial 

interest has been removed. The equivalent of above s. 4 now reads: 

Referring a patient to a facility where the physician has an interest may be 
acceptable if there are no viable alternatives to meet the patient’s needs. 

... 

[2475] As well, the statement in the 2010 document that “[p]atients are regarded as 

vulnerable in relation to physicians” has been removed from the 2019 document. 

The statement that physicians must scrupulously avoid situations, real or perceived, 

where the patient feels unduly pressured or coerced into undergoing a procedure at 

the referred facility remains in the 2019 document. The three points under s. 4 in the 

2010 document are treated as three requirements for acceptable self-referrals 

(which can only occur in two situations). In the 2019 document, the three points 

remain but they are restated as how “physicians must manage this conflict of 

interest.” Further, in the 2019 document, self-referrals are only permitted in the two 

circumstances as set out in the 2010 document. 
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[2476] Turning to the evidence in this trial, these documents are broadly consistent 

with the testimony of Dr. Matheson, an expert witness for the plaintiffs. The focus of 

a portion of his report was on ethical issues that arise when physicians are faced 

with wait times for their patients. He testified that a conflict of interest can result from 

doctors preferring their own interests over those of their patients, even 

subconsciously. Further, he stated that financial interests can create conflicts that 

affect medical decision making. 

[2477] The College’s 2010 standard was discussed in the evidence and there are 

apparently mixed views among physicians about the practice of self-referrals. 

Dr. Hollinshead, an orthopedic surgeon and former president of the Canadian 

Orthopedic Association, testified as an expert for the plaintiffs. He believes that 

self-referrals are a conflict of interest: 

Yes, I think that is -- there is that conflict. And that's why I believe that if this 
were ever to come to common law across the land that the provincial colleges 
of physicians and surgeons, which are our licensing body, along with 
organized medicine, the BCMA, Alberta Medical Association, et cetera, would 
have to provide some clear guidelines to make sure that physicians did not 
abdicate their responsibility to the public system. And they've tried different 
models in different health care systems to do that. In the UK at one point you 
were only allowed to do 2/11ths of -- two half days a week of private care. 
You had to provide the rest of the time to the public system. There might be 
different models. 

But physicians are like everybody else. They are potentially going to go 
where the best opportunities are financially, so I think it would be important 
that physicians be guided in making sure that they didn't ever get into a 
situation where they would say that to a patient or a staff member would say 
that to a patient. 

[2478] Dr. Younger, an orthopedic surgeon who testified as a lay and expert witness 

for the plaintiffs was presented with the practice standard of the College and asked 

about self-referrals. He agreed that patients are vulnerable when they see doctors 

and he agreed that self-referrals create a conflict of interest for physicians. He then 

said: “... I haven't been complying with that [practice standard] historically. Thank 

you for bringing my attention to it. I will try and comply with it going forward.” 

Dr. Sahjpaul, a neurosurgeon, testified as a lay witness for the plaintiffs that he is 

uncomfortable with doing self-referrals and he does not do them. 
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[2479] Other doctors take a different view. As an example, Dr. Arno Smit is an 

orthopedic surgeon who testified for the plaintiffs (as a lay witness). He has a busy 

surgery practice in Delta, and White Rock, British Columbia, and he has operating 

privileges in three local, public hospitals. He also owns and operates a private clinic, 

White Rock Orthopaedic Surgery Centre. 

[2480] Dr. Smit testified that he provides patients with the choice of waiting for 

surgery in the public system at no cost or paying him for the surgery in his private 

clinic. He testified in cross-examination that he had not seen the “fairly recent” 2010 

version of the College’s practice standard but he said he understood the overall 

content. By way of justifying his practice of self-referrals, he relied at first on White 

Rock as being an under-serviced area for family physicians (as above, this is an 

exception in the 2010 practice standard; it is not in the 2019 version) but he then 

agreed there were other public and private alternatives in White Rock. 

[2481] Dr. Smit was pressed on the restrictions on self-referrals in the 2010 practice 

directive (which were in force at the time of his evidence) and he disagreed that 

self-referrals create a conflict of interest. He explained that the “volume of income 

that a physician receives comes from the volume of patients coming through that 

office.” This requires “a balancing of responsibilities” and his responsibility after 

seeing a patient is to “advocate for that patient and provide proper care.” Further, he 

said: 

... I made a decision a number of years ago that notwithstanding these type 
of regulations it would be in my -- it is my duty and fiduciary duty to provide 
an avenue to a patient that's viable and that can be sustained, and that's 
what I have done, and I have no particular regrets about it. I think it should be 
considered a valuable contribution to the provision of medical care in this 
area. 

[2482] He then agreed that he was acting in violation of the practice standard but he 

said that he had a greater duty to his patients. I note that he billed MSP as well as 

charging his patients privately for those surgeries, a point I return to below. 
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[2483] A number of other surgeons have done self-referrals and, indeed, they 

appear to be a routine business practice for some surgeons. Another example is 

Dr. Javer who treated Mariël Schooff, one of the Patient Intervenors. She suffered 

from a sinus problem and Dr. Javer is a sinus surgeon who performed sinus surgery 

on Ms. Schooff. Ms. Schooff testified that in 2002 Dr. Javer told her she would have 

to wait five years for surgery in the public system but her surgery could be performed 

privately much sooner by Dr. Javer (in a facility where he had an undisclosed 4% 

ownership interest). The surgery was performed privately and Ms. Schooff paid 

$6,125 (after originally being told by Dr. Javer or someone in his office that the cost 

would be $5,000). 

[2484] Dr. Javer testified that he had a limited recollection of Ms. Schooff and he no 

longer had her file. He agreed that conflicts of interest are a “fundamental ethical 

concern” arising from the fiduciary relationship between physicians and their 

patients. 

[2485] There are problems with the evidence of Ms. Schooff originating in her 

concern to advocate for the public healthcare system, sometimes without prompting. 

However, there is no dispute that her surgery was performed privately and paid for 

by her. Nor is there a dispute that Dr. Javer also billed MSP for the surgery in 

addition to the out-of-pocket costs Ms. Schooff was charged. In addition, a number 

of follow-up visits to Dr. Javer were paid for by MSP. There can be no doubt the 

procedure was a medically required service for the purposes of the MPA and it 

should have been performed in the public system. Dr. Javer stated in his testimony 

at trial that the information he gave Ms. Schooff was about his upper range of wait 

times. Moreover, Dr. Javer acknowledged that he did not disclose his financial 

interest in the private clinic as a shareholder to Ms. Schooff. 

[2486] The uncontroverted evidence is that in the ordinary course MSP patients are 

offered and repeatedly encouraged to pay privately for cataract surgery instead of 

waiting for their surgery in the public system. I have discussed the fact that 

Drs. Wade and Parkinson routinely self-refer patients they consult in the public 
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system to their private practices by explaining that they could avoid wait times in the 

public system if they have their cataract surgeries performed privately. 

[2487] While not as strident as Dr. Smit, the other surgeons who do self-referrals rely 

on the genuine difficulty they are put in when they see patients in pain and distress 

who have to wait for surgery. However, the primary response to this is the triaging 

process to make sure that each patient is assigned his or her appropriate priority 

level. The evidence is that the triaging process is very flexible and appears to be 

front of mind for physicians when they see patients at any time. Physicians are 

continually thinking about the medical priority of their patients and asking themselves 

whether a previous judgement about priority is still valid. 

[2488] As for the option of a self-referral, as set out in the 2010 practice standard 

and as acknowledged by Dr. Younger, patients are vulnerable in these situations. 

This is no longer stated in the 2019 standard, but that does not mean that patients 

are not vulnerable and it should not take a direction from the College to make that 

determination. Clearly physicians owe a fiduciary duty to their patients and they must 

put the best interests of their patients above their own financial interests. 

[2489] Implicit in both the 2010 and 2019 standards is that physicians must take care 

in these situations to protect their patients when encountering conflicts of interests. 

Referring patients to a business or facility where the physician has a financial 

interest will create a conflict under both iterations of the practice standard and the 

physician is required to fully disclose the interest in the facility and provide accurate 

information about wait times for alternate facilities. A clinic in which the surgeon has 

a financial interest clearly generates that conflict. That practice of fully disclosing the 

interest in the facility and providing accurate information about wait times for 

alternate facilities has clearly not been occurring. As to the solution it seems to me 

that a physician can simply advise the patient of alternative, public or private options 

and refer the patient to other physicians who may be able to perform the surgery 

sooner (assuming there are such physicians reasonably available). 
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[2490] I conclude that, during the last 20 years of private practice, there have been 

self-referrals by doctors of patients to their private practices and they were in 

violation of at least the 2010 practice standard of the College. 

b. False declarations and double billing 

[2491] There is of course a larger underlying issue here. That is the requirements of 

the MPA that enrolled physicians who provide medically required services to MSP 

beneficiaries, not charge said beneficiaries beyond the MSP rates. It is admitted by 

the plaintiffs in this trial that the practice thus far with duplicative private healthcare 

has been illegal, and they have acted illegally, by performing medically required 

services and charging MSP beneficiaries for those services in excess of MSP rates. 

Surprisingly, the issue of physicians acting contrary to legislation is not specifically 

referenced in the practice standard of the College. 

[2492] I take it as self-evident that if physicians decide to act contrary to legislation or 

practice standards, their patients should not be complicit. Unfortunately, there are 

two examples in the evidence where this has taken place. 

[2493] Two of the individual plaintiffs, Chris Chiavatti and Krystiana Corrado, paid for 

and underwent surgical procedures performed by Dr. Day at Cambie Surgeries. The 

details of their situations are explained above. It is agreed that their surgeries were 

performed contrary to the MPA. 

[2494] As a summary of their circumstances, Mr. Chiavatti had a sports injury in 

January 2009 to his right knee. An MRI revealed a tear of the lateral meniscus and 

there were 400 people ahead of Mr. Chiavatti on the wait list of the surgeon he 

consulted in the public system. He and his family decided to pay for a private 

consultation with Dr. Day at the corporate plaintiff, the SRC. A consultation took 

place with Dr. Day on October 28, 2009, and he performed a partial arthroscopic 

meniscectomy on November 19, 2009, paid for privately. Dr. Day also billed MSP, as 

did the anesthesiologist. This is an example of double billing as mentioned above. 
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[2495] In the case of Ms. Corrado, on April 14, 2011 she also had a sports injury to 

her right knee. She had an MRI on June 2, 2011 and it revealed a complete tear of 

the anterior cruciate ligament. Surgery was recommended, but a consultation with a 

surgeon in the public system could not take place until October 2011. At the 

consultation Ms. Corrado was told surgery could not be done before April 2012, and 

then another surgeon said July 2012. She and her family decided to see Dr. Day 

privately at Cambie Surgeries. The initial appointment was January 12, 2012, and 

surgery was performed on January 19, 2012, paid for privately. In this case there 

was also double billing as Dr. Day and the anesthesiologist billed MSP in addition to 

the fees collected by Cambie Surgeries from Ms. Corrado. 

[2496]  In the case of both Mr. Chiavatti and Ms. Corrado, they were asked to sign a 

number of forms for the surgery. These included one that said, in the case of 

Mr. Chiavatti: 

CAMBIE 

Surgery Centre 

Patient Consent to Surgical Treatment at Cambie Surgery Centre 

• I understand that by undergoing surgery at the Cambie Surgery 
Centre I am paying privately for operating theatre costs. 

• I accept fully that this is NOT an insured service under the Medical 
Services Plan of British Columbia (MSP) and because I a [sic] seeking 
treatment in a timeline that is shorter than the government standard 
that this represents a service that is not considered medically 
necessary. 

• I understand that there is no entitlement to reimbursement by MSP or 
any government agency for this service, and that I will not seek 
government funding for these costs. 

• I undertake to not seek reimbursement from the MSP of BC or any 
other BC Government agency and I waive any entitlement in that 
regard. 

[signed by Chris Chiavatti and witnessed by Rita Chiavatti, on October 28, 
2009] 

[Emphasis in original.] 

[2497] Ms. Corrado signed the same form and it was witnessed by Antonio Corrado 

on January 12, 2012. 
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[2498] Mr. Chiavatti was asked about this form in cross-examination during his 

testimony in this trial. He said he believed the form meant that he understood that he 

would not seek reimbursement from MSP personally. He then was asked whether he 

considered the surgery medically necessary and he answered “absolutely.” He 

based this on the amount of pain he had and the length of time he had to wait in the 

public system. When he was asked why he signed a document that said the 

opposite he replied: 

… what I believe that I was signing was that I agreed that the government did 
not consider it medically necessary. … I believe[d] that the government 
believed that this service was not medically necessary. I believed otherwise, 
but I believe that what I signed is consistent with my interpretation that the 
government did not believe this to be so. 

[2499] In her evidence Ms. Corrado was asked whether anyone explained what the 

reference to not medically necessary meant and she replied that she could not 

remember. She denied she or her parents met with Dr. Day’s lawyers the same day 

she signed the form. She was not asked more about the form. 

[2500] The form at issue here appears to be a standard form that MSP patients were 

asked to sign in order to have their surgery at Cambie Surgeries. The form was 

apparently used as a technique to avoid the requirements of the MPA that prohibit 

charging MSP beneficiaries beyond MSP rates for the provision of necessary 

medical services. There is no basis for the explanation in the form that somehow a 

service is not yet medically necessary where the service is sought “in a timeline that 

is shorter than the government standard.” And there is no evidence that the 

government believed the surgery was not medically necessary. In fact, the evidence 

of the patients and physicians is that the procedures were clearly necessary as 

evidenced by the existence of the forms themselves. 

[2501] In some circumstances it may not be clear that a procedure is medically 

necessary for the purposes of the MPA, but that was not the case here. Apparently, 

someone at Cambie Surgeries believed the “consent forms” would somehow avoid 

the requirements of the MPA. In addition, the corporate plaintiffs rely on the fact that 
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these procedures were medically required, or else they would have had no 

legitimate claim for charging MSP for these patients’ surgeries. Sections 17 and 18 

of the MPA which restrict extra billing and user charges only apply if the surgeries 

were medically required and therefore constitute benefits under the Act. 

[2502] It seems to me that the form also put the two patients in the position of saying 

one thing on the form and then another in evidence under oath. That is, they agreed 

on the form that the procedures were not medically necessary in order to have 

surgery sooner at the request of Cambie Surgeries. But then they were put in the 

very difficult position of saying under oath it “absolutely” was medically necessary in 

this litigation. As one might expect, they were cross-examined about these 

contradictory positions. 

[2503] The form was prepared by Cambie Surgeries and it is part of the surgery file 

for each patient. It is headed “Patient Consent to Surgical Treatment at Cambie 

Surgery Centre” and I take that to mean that the surgery could not take place unless 

the form was signed by the patient. I add that the form does not specifically provide 

the patient’s consent for surgery. Instead its purposes are twofold: to get the 

patients’ agreement that the surgery would be paid for privately without 

reimbursement from MSP and to get the patient to acknowledge that the service is 

not insured or medically necessary. 

[2504] The form clearly raises ethical issues (during the 20-year period relied on by 

the plaintiffs to demonstrate that duplicative private healthcare and insurance would 

not create ethical problems). Cambie Surgeries put their patients in the position of 

being complicit in violating the MPA. This is compounded by requiring the patient to 

say one thing on the form before the surgery could take place (that the procedure 

was not medically necessary), which was the opposite of their evidence under oath 

(that the procedure was medically necessary). Both of these statements cannot be 

true and putting patients in this position cannot be in their best interests. The 

evidence of Mr. Chiavatti demonstrates the difficulty he was put in. 
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[2505] I add that I do not find fault with the patients in these circumstances. They 

obviously wanted to have their surgeries faster than they could have in the public 

system. They were, on their own evidence, suffering pain and problems with daily 

activities. Ms. Corrado was concerned that a soccer scholarship was at risk if she 

did not get back to playing the sport. The frustration of having to wait for surgery is 

perfectly understandable, but that vulnerable state is to be managed through the 

triaging responsibility of physicians rather than being a reason to violate legislation 

and ethical standards of conduct. 

c. Summary: ethical issues and conflicts of interest 

[2506] As above, the plaintiffs rely on the evidence from 20 years of private clinics in 

British Columbia as a strong indicator of what would happen in the event their claims 

are accepted. I find that the evidence relating to the practices of the private clinics 

and some enrolled physicians over the last 20 years suggests that the risk of 

perverse incentives and unethical conduct is real and significant. Moreover, the fact 

that the legislative restrictions did not stop some physicians from engaging in 

unlawful provision of necessary medical services further underlies how difficult it 

would be to implement and enforce regulations against this kind of behavior in the 

event that duplicative private healthcare is allowed. 

[2507] There are parallels between the problems identified here in British Columbia 

and similar problems identified in other jurisdictions where there is duplicative private 

healthcare. 

[2508] Professor Hurley gave evidence regarding studies in the United Kingdom 

(which the plaintiffs propose as a comparator for the introduction of duplicative 

private healthcare in British Columbia) which found that some dual practice 

physicians engage in problematic and unethical behavior such as manipulating their 

wait lists in order to divert patients from the public system to their more lucrative 

private practices. Professor Oliver’s evidence about dual practice in the United 

Kingdom was that there were concerns relating to conflicts of interest because 

physicians and hospitals were responding to financial incentives by prioritizing 
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private pay patients. This led the NHS to introduce more rigorous limits on dual 

practice. 

[2509] Professor Marmor’s evidence was that extra billing creates perverse 

incentives because patients with more resources can buy their way to the front of the 

line and physicians would have an incentive to allow their wait lists in the public 

system to grow in order to fuel demand for their private clinics. Further, he opined 

that the experiences of other countries show that it is extremely difficult to regulate 

or manage these types of conflicts. 

[2510] Dr. J. Frank, an expert for Canada, also opined that dual practice creates 

conflicts of interest and that the experience in other jurisdictions which allow 

duplicative private healthcare suggests that physicians will manipulate wait lists in 

order to encourage patients to obtain private services. Professor Prémont gave 

evidence about concerns with physicians prioritizing private pay patients with 

respect to the experience with SMCs in Québec as discussed above. 

[2511] In the result, looking at the limited history of private healthcare in British 

Columbia, there have been ethical problems in that history. I hasten to add that the 

evidence in this trial is that the care and triaging of the vast majority of patients every 

year is managed in compliance with the MPA and the College’s practice standards. 

Indeed, it is done to very high quality standards throughout. The issue here is 

whether the business of practising medicine in a duplicative private healthcare 

context creates ethical issues. The expert evidence as well as the more anecdotal 

evidence from the limited experience of private healthcare in British Columbia 

demonstrates that it does. 

[2512] I should add that I assume that some physicians in the public healthcare 

system also encounter ethical problems and these would continue whether 

duplicative private healthcare was introduced or not. However, when a surgeon is 

able to offer a patient a private surgical option paid for by the patient (or private 

insurance) to the surgeon, that creates a new problem that does not exist now, with 

the absence of duplicative private healthcare. 
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[2513] I conclude that there is a rational connection between the effects and 

purposes of the impugned provisions on the basis of ethical concerns that arise in 

the context of duplicative private healthcare. There is a rational connection between 

suppressing and discouraging the emergence of a duplicative private healthcare 

system and preserving and ensuring the sustainability of the universal public 

healthcare system that is based on need and not the ability to pay, as the impugned 

provisions function to prevent ethical concerns from emerging that create a real risk 

that the provision of healthcare on the basis of need would be undermined in British 

Columbia. 

(vi) Would the introduction of private healthcare undermine political 
support for the public system and willingness to fund it through 
taxes? 

[2514] The third hypothesis posed by Professor Kessler is that increases in the 

availability of private healthcare will change voters’ political support or willingness to 

continue to fund the public system through their taxes. The defendant has indeed 

identified this as another rationale of the impugned provisions. 

[2515] As background to this issue, some time ago in this trial I ruled that the 

plaintiffs could not admit evidence of opinion polling about the public’s opinions on 

wait times (2017 BCSC 860). The basis of that ruling was that constitutional issues 

are not to be decided by what is popular and, indeed, the purpose of the Charter is 

to protect constitutional rights especially when those rights affect minorities. 

Ultimately, I ruled that evidence of public opinions on wait times was not relevant to 

the constitutional issues in this case and were therefore inadmissible. Specifically, 

the court cannot determine whether the state of wait times in fact causes harm to 

anyone in a constitutional claim based on how the public perceives the wait time 

problem. 

[2516] As I understand it the issue here is different: whether the introduction of 

duplicative private healthcare in British Columbia would change voters’ political 

preferences for taxation and, specifically, whether it would erode public support for a 
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publicly funded universal healthcare system and willingness to pay for such a 

system. 

[2517] The reasoning behind this rationale is that the sustainability of the public 

healthcare system depends on the pooling of resources from the wealthy and 

healthy as well as the poor and ill in the same system. If large numbers of the 

wealthy and healthy, those who make less claims, take up private health insurance 

or seek private healthcare then their willingness to fund a public system that does 

not benefit them to the same extent would diminish. Eventually they may wish to 

reduce their contributions to the public system, which would lead to a weakening of 

the public system. 

[2518] If there is such an effect on the preferences of individuals then discouraging 

and suppressing duplicative private healthcare could be said to be rationally 

connected to the MPA’s purpose of preserving and safeguarding the sustainability of 

the universal public system, by ensuring that most people remain in the same tax 

situation (as they are now) with respect to healthcare. Further, to the extent that 

duplicative private healthcare would bring about a reduction in individual 

contributions to the public system, this may well result in equity problems such as 

reducing the level of care of a system relied on by those with the greatest medical 

needs. 

[2519] Professor Kessler cited one study from the United Kingdom84 that, in his 

words, “... this peer-reviewed study found that people who have private insurance 

are less likely to support increased spending on publicly-financed health care.” This 

is a study by Burchardt and Propper from 1999. It is perhaps a fine point, but the 

actual conclusion sentence from the abstract reads: “Changes in attitudes to public 

financing of welfare spending do not appear to be directly linked to the use of private 

services.” As Professor Kessler pointed out, the study noted that the sample used 

was also more likely to be conservative and less supportive of progressive taxation 

schemes in any event. I accordingly do not give any weight to this study. 
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[2520] Professor Hurley relied on a later study with better controls for this issue. This 

study, by Costa-Font and Jofre-Bonet concluded that demand for duplicative private 

health insurance negatively affected support for Spanish public healthcare.85 He 

opined that willingness to pay taxes to support the public system falls even if 

duplicate private insurance has no impact on political attitudes because the optimal 

tax rate (defined by Professor Hurley as the tax rate a person would be willing to 

pay) would be lower than before it was introduced. As above, Professor Hurley 

pointed out that the purchasers of private care are predominately higher income and 

better educated individuals. Over time they rely more on private healthcare and less 

on the public system. This results in less advocacy for the quality of public care and 

less willingness to support the public system financially through taxes. Professor 

Hurley also acknowledged that empirical evidence on this issue is “very limited” and 

inconclusive, but he relied on some studies which conducted economic modelling 

with results that are “consistent with this effect.” 

[2521] In his report dated July 30, 2014, Professor Kessler provided a response to 

Professor Hurley’s report. He correctly pointed out that Professor Hurley relied on 

the Burchardt and Propper study for the opposite of what it actually found. As above, 

it found that attitudes to public financing of welfare spending do not appear to be 

directly linked to the use of private services. 

[2522] However, Professor Hurley cited a number of other studies across OECD 

countries, including the Spanish Costa-Font and Jofre-Bonet study for his point. 

Professor Kessler did not challenge the citing of those studies. Dr. Hsiao’s evidence 

is similar to Professor Hurley on this point. He opined that one of the long-term 

effects of duplicative private health insurance is that eventually affluent people’s 

willingness to support the public system through taxes is undermined because at 

least some of their healthcare needs are being addressed through the private 

system. Professor Marmor agreed with this proposition and explained that it is 

axiomatic that those who rely less on the public system would no longer have as 

strong a financial and personal stake in its effective operation. 
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[2523] Professor Marmor qualified this by suggesting that arguments about effects 

on political support should concentrate on optional, supplementary forms of private 

health insurance. Canada is quite special in that it only permits supplementary 

coverage for services excluded from public healthcare. That coverage is quite 

extensive and some two-thirds of the population have supplementary coverage in 

Canada. In contrast, with respect to duplicative private health insurance for 

necessary medical care, even those who take up private health insurance would 

always rely to some extent on the public system. And, as above, all urgent, 

emergent and more complex medical conditions would still only be treated in the 

public system. Thus, even people who would use private healthcare for some 

medical services would still have strong incentives to support a high quality and 

efficient public system in order to ensure that their more serious healthcare needs 

could be adequately addressed. 

[2524] The unique features of the Canadian healthcare system make it difficult to 

infer directly from the experiences of other jurisdictions regarding what would be the 

degree of erosion of public support for the public system as a result of the 

introduction of duplicative private health insurance. Nonetheless, Professor Marmor 

opined that a parallel private system in Canada, given its current arrangements, can 

be expected to lead to erosion of support, not strengthening of it. Professor Marmor 

did not argue that such a result is demonstrated by the experience of other nations. 

Rather, he argued that such an expectation is reasonable on the basis of obvious 

financial incentives and the struggles other nations have faced in restraining 

privileged access to medical care for patients with private insurance. 

[2525] Professor Oliver’s evidence is consistent with Professor Marmor’s evidence in 

this regard. He opined that in the United Kingdom, wide spread erosion of public 

support for the public system has not been observed. However, he noted that this is 

likely because of the very limited scope of private healthcare and the very expansive 

coverage of the NHS. He added that if the parallel private system was more 

expansive the risk of erosion of public support in the public system would likely be 

greater. 
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[2526] As can be seen there is some support in the literature for the defendant’s 

rationale for the statutory prohibition on private health insurance. The Costa-Font 

and Jofre-Bonet study from Spain cited by Professor Hurley, discussed above, as 

well as economic modelling suggests that erosion of public support in a universal 

public healthcare system may occur where the more affluent can seek healthcare 

through a duplicative private system. 

[2527] However, there is other research that does not support this conclusion. 

Perhaps more importantly, as explained by Professor Marmor, there are some 

unique aspects of the Canadian context which make it more difficult to draw 

conclusive inferences from the experiences of other countries. Ultimately, the 

evidence is not definitive but there is a rational foundation in both economic logic 

and limited empirical evidence that duplicative private healthcare may lead to 

erosion of public support for the public system. 

[2528] As I have noted above, the question here is whether there is no rational 

connection between the effects and purposes of the impugned provisions. Here 

I have paid particular attention to the rationale purporting to link the two by way of a 

risk that duplicative private healthcare may erode public support for the public 

healthcare system. Bearing in mind the level of deference owed to the government 

on these matters, especially where the social science evidence is inconclusive (Irwin 

Toy at pp. 993-994; Chaoulli at para. 94; Stoffman v. Vancouver General Hospital, 

[1990] 3 S.C.R. 483 at pp. 521-522; Michaud at paras. 95, 105-107, 128-131), it 

cannot be said that it is irrational for government to want to avoid potential erosion of 

public support. It also cannot be said that this is an “imagined” risk as asserted by 

the plaintiffs. Clearly the defendant’s concern in this regard is grounded in economic 

logic and some empirical evidence. As above, the preservation and sustainability of 

the public system depends on the willingness of all segments of society, especially 

the wealthier and healthier, to contribute to the system through taxes. 

[2529] Accordingly, I find that there is a rational connection between supressing and 

discouraging the emergence of duplicative private healthcare in order to address the 
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risk of erosion of public support in the public system and the purpose of preserving 

and ensuring the sustainability of the universal public healthcare system, which 

guarantees that access to all necessary medical care is based on need and not the 

ability to pay. 

[2530] I also find that the evidence suggests that Professor Kessler’s third 

hypothesis is valid. There is some evidence that duplicative private healthcare can 

lead to erosion of public support for the public healthcare system and this would 

eventually undo his presumed main effect of freeing up resources in the public 

system. 

(vii) Quality of care issues 

[2531] According to the defendant, allowing duplicative private for-profit healthcare in 

British Columbia would have negative consequences for the quality of care for 

patients. 

[2532] The defendant relies on the expert opinions of Dr. P.J. Devereaux who as 

both a physician and associate professor has researched and written in this area. 

Other experts who opined on quality of care issues all referred to Dr. Devereaux’s 

published work on this point. 

[2533] As will be seen Dr. Devereaux’s studies in this area are primarily from the 

United States where private for-profit healthcare is most prevalent. As context for the 

studies of the American system of hospitalization, the studies use different terms to 

describe different types of hospitals. Professor Kessler explained in his March 2014 

report that in 2011 there were private non-profit hospitals, private for-profit hospitals 

(both privately owned) and public hospitals (publicly owned) in the United States. 

I pause to note that there is also reference in the literature to not-for-profit hospitals, 

as opposed to non-profit hospitals. I conclude that these two terms are used 

synonymously throughout the literature, and there is not a significant difference 

between these terms for the purposes of this litigation. Professor Hurley, in his report 

dated July 2014, said that public hospitals “play a role within the US hospital sector 

(e.g. they are disproportionately located in urban cores and they provide a 
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disproportionate share of indigent care) different than that for the typical acute-care 

hospital in BC, even if BC’s hospitals are publicly funded.” 

[2534] The evidence in this trial is that hospitals in British Columbia are publicly 

funded, primarily through the health authorities. As for their “ownership,” they are 

operated by their own governing structure and maintain considerable autonomy. 

There are also significant differences between the health authorities so that, for 

example, the governance and composition of the Provincial Health Services 

Authority differs from the regional health authorities, and Northern Health Authority 

has community care programs that differ from those in the other regional health 

authorities. Each health authority has its own hospitals. The autonomy of the health 

authorities was demonstrated in this trial when it became clear that the defendant 

did not have possession of documents requested by the plaintiffs. They were in the 

possession of the health authorities, and in many cases the defendant did not know 

of their existence and the defendant took the position that it could not simply direct 

their production. 

[2535] The result is that what are referred to as public hospitals in British Columbia 

differ from public hospitals in the United States. A better comparison might be 

between public hospitals in British Columbia and not-for-profit hospitals in the United 

States. But if not-for-profit means charitable and religious institutions then it does not 

accurately describe public hospitals in British Columbia. Hospitals in this province 

are not for profit but they also are not charitable (some hospitals originated as 

religious institutions, for example, St. Joseph’s and St. Paul’s, but currently they are 

primarily publicly funded as above). The idea of “public” hospitals, as that term is 

used in British Columbia, does not seem to arise in the United States. Consistent 

with this, Dr. Devereaux excluded American public hospitals from his first study 

described below because they are not comparable to what are referred to as public 

hospitals in Canada. 

[2536] Turning to the expert evidence more specifically, Dr. Devereaux was qualified 

as an expert for the defendant in clinical epidemiology, biostatistics, cardiology, 
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surgery and research methodology. He is a medical doctor; he has completed 

residencies in cardiology (Dalhousie University) and internal medicine (University of 

Calgary); he has a doctorate in clinical health sciences; and he is a professor in the 

Department of Clinical Epidemiology and Biostatistics at McMaster University Health 

Services Centre. He has published widely in these fields. The basis of 

Dr. Devereaux’s opinion is four studies he conducted which were published in 

peer-reviewed journals, and which are widely relied on as the leading studies on 

quality of care in private for-profit medical facilities. The four studies were appended 

to his expert report. He was the lead author in three of these articles. 

[2537] Taking the articles chronologically, the first one86 analyzed data from 

15 studies involving more than 38 million patients and more than 26,000 hospitals. It 

concluded that “private for-profit ownership of hospitals, in comparison with private 

not-for-profit ownership, results in a higher risk of death for patients.” The second 

study87 looked at eight studies involving more than 500,000 patient years of data 

from hemodialysis centres. It concluded that “[h]emodialysis care in private 

not-for-profit centers is associated with a lower risk of mortality compared with care 

in private for-profit centers.” 

[2538] The third study relied on by Dr. Devereaux88 analyzed data from eight 

previous studies involving 350,000 patients. It found that “[p]rivate for-profit hospitals 

result in higher payments for care than private not-for-profit hospitals.” Further, 

“[e]vidence strongly supports a policy of not-for-profit care delivery at the hospital 

level.” 

[2539] And the fourth study which analyzed studies that compared for-profit and 

non-profit nursing homes in the United States and Canada89 found that, “... on 

average, not-for-profit nursing homes deliver higher quality care than do for-profit 

nursing homes.” This was influenced by many factors. In his expert report of 

October 9, 2013 Professor Devereaux summarized the specific findings of this study: 

(a) Not-for-profit nursing homes had more or higher quality staffing 
compared to for-profit nursing homes. 
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(b) Nursing home residents in Canada would receive approximately 
42,000 more hours of nursing care a day if not-for-profit institutions 
provided all nursing home care. 

(c) Not-for-profit nursing homes had a lower incidence of pressure ulcers 
(bedsores) than for-profit nursing homes. 

(d) Pressure ulcers in six hundred nursing home residents in Canada 
were attributable to for-profit ownership. 

[2540] Professor Kessler, in his report of March 14, 2014, took a different view from 

that of Dr. Devereaux. He opined that allowing for-profit medical care in British 

Columbia would likely have either a null or positive effect on the quality of patient 

care. 

[2541] Professor Kessler relied on a 2002 study of his own90 which he described as 

finding “that areas with a significant presence of for-profit hospitals have virtually the 

same patient health outcomes as areas without such a presence.” The primary 

purpose of that paper appears to have been to study the “spillover benefits for 

medical productivity” from for-profit hospitals to other types of hospitals and the 

“impact of hospital ownership status on medical productivity and social welfare.” 

[2542] Professor Kessler also relied on a study by Karen Eggleston and others91 (the 

“Eggleston Study”) that was a systematic review of observational studies published 

since 1990 on the effects of hospital ownership status. The study looked at mortality 

rates and adverse event rates across different types of hospital ownership 

structures. Professor Kessler interpreted the study as demonstrating that, of the 

31 studies that compared the quality of non-profit and for-profit hospitals, 28 found 

no statistically significant difference, two found higher quality at non-profit hospitals 

and one found higher quality at a for-profit hospital. According to Professor Kessler, 

there were also 15 studies that compared the quality of public and private for-profit 

hospitals. Ten of those studies found no statistically significant difference and five 

found higher quality at for-profit hospitals. 

[2543] Professor Kessler’s analysis of the Eggleston Study has some problems, as 

identified by Professor Hurley. First, the study itself cautions that counting the 

number of studies in support of ownership type, as Professor Kessler has done, has 
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“multiple limitations” including the fact the studies used a “wide spectrum” of 

healthcare suppliers, including nursing homes and health plans (at p. 1347). As well, 

following an extensive discussion of the data and methodology, the conclusion of the 

Eggleston Study is that “[s]tudies representative of the US as a whole tend to find 

lower quality among FPs [for-profit hospitals] than private non-profits” (at p. 1360). 

The study was not a simple exercise and there are apparently factors such as 

differences across regions, varying market conditions and variations of results over 

time. However, I take from it some support for the proposition that for-profit hospitals 

have a lower quality of patient care than non-profit hospitals. Professor Kessler took 

the data in the study and interpreted it differently than the authors, and reached his 

own conclusion. I prefer the conclusions of the authors who collected, analyzed and 

interpreted the data. 

[2544] There are other studies and articles on this issue. One study found that there 

was a better quality of care in non-profit nursing homes compared to for-profit 

nursing homes.92 As well, some studies have looked at the ordering of tests by 

physicians and concluded that for-profit facilities are more likely to order 

unnecessary tests or refer patients to more expensive treatment.93 As Dr. Turnbull 

pointed out, unnecessary tests can cause harm for a number of reasons including 

increased exposure to cancer-causing ionizing radiation, increased cost, and the 

costs of false positives (including anxiety, biopsies and even unnecessary surgery). 

Dr. J. Frank, a medical doctor, epidemiologist and expert for Canada, opined that 

quality of care is better in non-profit as opposed to for-profit care systems because 

the oversight of quality of care is typically not as well developed in the for-profit care 

systems and “essential out-of-hours emergency back-up care, at the secondary or 

tertiary level, is not as readily available within the ‘minority stream’, for-profit, care 

systems.”94 

[2545] Taken overall, there are studies in peer-reviewed journals to support the 

proposition that in the United States, the quality of care in private for-profit medical 

facilities tends to be lower than in non-profit medical facilities. The situations 

discussed in the literature involve a comparison between for-profit and not-for-profit 
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hospitals and nursing homes. The literature shows that the risks for unnecessary 

tests, ulcers/bedsores, mortality and other adverse reaction events are likelier to 

occur in the for-profit sector. 

[2546] Applying this to British Columbia, in cross-examination Dr. Devereaux agreed 

that his studies do not have direct relevance to what might happen in this province if 

duplicative private healthcare was introduced. He also agreed that one cannot infer 

from his studies that the quality of care at existing private clinics in British Columbia 

is any lower than the level of care in publicly funded facilities. That evidence limits 

the weight of the studies of Dr. Devereaux. 

[2547] I also note that there are important differences between the United States 

healthcare context and the situation in British Columbia. In the former, significant 

aspects of all care, including some complex and even urgent care, are provided in 

private for-profit medical facilities. More importantly, there is only limited evidence 

with respect to the oversight regulatory regime in the United States for quality of care 

and qualifications of physicians. I assume there is some oversight, but the evidence 

does not enable me to say whether or not it is comparable to the situation in British 

Columbia. 

[2548] The evidence in this trial is that there are no complaints about quality of 

patient care in the private clinics currently operating in this province. In fact, the 

evidence suggests the opposite. Some health authorities are confident enough with 

the standard of care in those clinics that they regularly contract with them for the 

provision of medically required services for MSP patients, including elective or 

non-urgent surgeries. In addition, as discussed above, WorkSafeBC, ICBC as well 

as other provincial and federal authorities regularly contract with private clinics. 

Presumably, had there been any issues or concerns in terms of the quality of care in 

these clinics, these authorities would terminate these relationships. There is no 

evidence in this trial to suggest that there have been any concerns with respect to 

the quality of care in private clinics in British Columbia and I take it that the health 

authorities have a high level of confidence in that care. 
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[2549] This is not surprising given that the operation of the private clinics is subject 

to the oversight of the provincial Medical Services Commission and more 

importantly, the College. The physicians that work in these clinics are also 

physicians who operate in the public system. No one has said they are not highly 

qualified and adequately trained. 

[2550] There is other evidence that suggests patients are receiving adequate quality 

of care at the private clinics. For example, Cambie Surgeries has been accredited 

the highest rating by Accreditation Canada, which accredits most hospitals in 

Canada. I also accept the evidence of Dr. Day regarding the very advanced 

technologies and medical equipment used at Cambie Surgeries. Dr. Masri’s 

evidence also demonstrates that the quality of care in private clinics in British 

Columbia is adequate. He testified that as an orthopedic surgeon and a hospital 

administrator, he has had no concerns with the quality of care at the private facilities 

that have been used by the Vancouver Coastal Health Authority. One physician 

witness for the plaintiffs described an infection problem in one private clinic but that 

was resolved and, presumably, there are similar issues in public hospitals that are 

also adequately resolved. 

[2551] As above, I have found a number of rational concerns between the purposes 

and effects of the impugned provisions. There is expert evidence of serious 

problems in other jurisdictions, notably in the United States, about the quality of care 

in private clinics and hospitals. However, the specific evidence in this trial 

demonstrates that the lessons from that expert evidence do not apply to British 

Columbia. The oversight of the College, the standards set by the health authorities 

and the management of at least Cambie Surgeries appear to have resulted in a 

different situation than that described in the expert evidence about quality of care in 

other jurisdictions. What might happen in the future in the event of a greatly 

expanded private sector, I cannot judge. 

[2552] I conclude that the plaintiffs have demonstrated that there is no evidence of a 

rational connection between the effects and purposes of the impugned provisions on 
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the basis of preventing diminished quality of patient care in private clinics in British 

Columbia. 

(viii) Professor Kessler’s fourth hypothesis: “Other mechanisms” 

[2553] Professor Kessler suggested a fourth and final hypothesis which he stated if 

correct, will render the main effect of duplicative private healthcare freeing up 

resources in the public system to be incorrect. His main effect would be rendered 

incorrect if there was “some other mechanism” through which private financing, dual 

practice or some combination would reduce the availability of publicly-financed care. 

In his view, the introduction of duplicative private healthcare would not reduce the 

availability of publicly funded care. 

[2554] As above, I have already concluded that there is evidence to support the first 

three hypotheses identified by Professor Kessler. Specifically, in contrast to 

Professor Kessler’s evidence, private healthcare would stimulate new demand in 

both the public and private healthcare systems; healthcare providers would likely 

shift their efforts to the private system; and there is some evidence to suggest that in 

the long term, public support for the public system would be undermined. 

[2555] With respect to his fourth hypothesis, Professor Kessler approached this 

issue by looking at “associations across countries between the share of public 

spending that is privately-financed in a country and the subsequent level or growth in 

share of government spending on health care.” He cited a study95 that found a 

negative association between private healthcare finance and overall public spending 

on health. That conclusion does not assist Professor Kessler but he described it as 

“not very robust and need[s] to be interpreted with considerable caution.” 

[2556] Professor Hurley took a different approach. He opined that a full consideration 

of “price effects,” that arise from competition between the public and private sectors 

over the same limited pool of healthcare professionals and other inputs for 

healthcare, shows that there would be an increase in costs of running the public 

system or reduction in the availability of publicly financed and publicly delivered 

care. 
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[2557] As discussed above, the evidence shows that there are already significant 

shortages of healthcare professionals, including operating room nurses and 

anesthesiologists, in the public system. Further, duplicative private healthcare would 

increase demand and costs while at the same time lead to diversion of resources to 

the private system. The cumulative effect would be to reduce capacity in the public 

system. 

[2558] The competition between the public and private systems over healthcare 

professionals would also raise the price of necessary medical services in the public 

and private systems. These economic pressures would reduce the availability of 

publicly financed care because the same level of services would cost more and 

healthcare professionals would likely reduce their time in the public system. 

[2559] A further cost consequence of the introduction of duplicative private 

healthcare in British Columbia is that it would increase administrative and regulatory 

costs. There would be, first of all, a need to fund a broad regulatory regime which all 

of the plaintiffs’ experts accept would be necessary to introduce in order to mitigate 

the harms of private health insurance. Dr. Hsiao opined that these costs would be 

substantial and may well require establishing a new regulatory agency. 

[2560] Taking the above together I conclude that there is some mechanism through 

which private healthcare financing, dual practice or some combination thereof 

reduces the availability of publicly-financed care. This is primarily due to the price 

effects that arise from the competition for limited human resources between the 

public and private systems. In other words, duplicative private healthcare would 

create new pressures on wages of healthcare professionals which would lead to 

price increases and reduced availability of publicly financed healthcare across the 

board. 

[2561] The fourth hypothesis of Professor Kessler is true. 
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(ix) Do the impugned provisions of the MPA promote equity? Would 
striking them down create inequity in terms of access to 
necessary medical care? 

[2562] As can perhaps be seen above, the issue of equity in healthcare is one that 

experts in health policy and health economists spend some time on. It is perhaps 

necessary to consider the meaning of equity in the circumstances here, especially 

because at times the term is used in very different ways. 

[2563] For example, in a number of places in their final argument, the plaintiffs use 

equity to mean equality. There is the submission that the purpose of the MPA is to 

ensure that people have equal access to healthcare in the sense of identical access. 

However, equity and equality are not the same, especially in the context of 

healthcare. For example, the OECD described equity as the fair distribution of 

health, healthcare utilization and health expenditure across populations.96 As 

discussed above, the correct approach to equity includes the idea that there can be 

different or unequal results that are nonetheless equitable. For example, different 

people require different kinds and different quantities of healthcare at different times, 

based on their individual medical conditions. 

[2564] In his evidence, Dr. Turnbull (an expert for the defendant) provided the 

following explanation of equity: 

... broadly speaking, it's the principle that allows everyone independent of 
who they are, where they live, what they have, to access the full potential of 
health and health care. So that's a broadly defined term. There's different 
ways of defining it, but basically health equity is that fundamental principle 
that would guide the way we deliver services as a profession, as providers of 
health care and institutions. 

[2565] I have also discussed above that all healthcare systems, whether privately or 

publicly funded, require some mechanism for rationing healthcare resources and 

prioritizing patients. Ultimately, the question is on what basis this is done. As 

discussed extensively above, in a privately funded system this is done on the basis 

of a person’s ability to pay and health status, at least in part (a private health 

insurance policy may, for example, exclude pre-existing conditions). 
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[2566] The foundational principle underlying universal healthcare systems that are 

publicly funded and managed (in Canada at least) is the idea that allocation of 

healthcare resources and services should not be determined on the basis of 

socioeconomic status, but solely on the medical and healthcare needs of patients. In 

the case of the MPA this is expressly stated in s. 2, the general purpose provision. 

Thus, it is not equal access which lies at the heart of British Columbia’s healthcare 

system, but equitable access. Patients are explicitly not treated equally on a 

principled basis. They are treated unequally on the basis of their actual healthcare 

needs as determined by qualified medical professionals. 

[2567] With this in mind, I turn to the specific provisions which are the subject of this 

litigation. I have already commented above that it is unclear how or why ss. 14, 18(1) 

and 18(2) are engaged in this litigation. With respect to ss. 17 and 18(3) of the MPA, 

these provisions restrict billing patients beyond MSP rates by way of extra billing or 

user charges (as discussed earlier, an enrolled doctor can bill patients privately as 

long as the amounts billed are not more than the MSP rates). The effect of these 

provisions is to ensure that all patients can access medically required services 

based on need and that their ability to pay is not a consideration. Patients who could 

not afford these fees are put in the same position as patients who could afford to pay 

them. 

[2568] Section 45 of the MPA prohibits the sale of private health insurance to MSP 

beneficiaries for medically required services. It is clearly intended to favour the 

public system over the private system and the defendant does not disagree. Indeed, 

the defendant describes s. 45 as another means for “suppressing” parallel private 

healthcare. Given the discussion above regarding the effects of duplicative private 

health insurance, it is entirely rational to employ measures that protect and reinforce 

the dominance of universal and publicly funded health insurance in the healthcare 

market. 

[2569] I conclude that equity is at the heart of a universally based system of 

healthcare and, as reflected in s. 2 of the MPA, it is a significant part of the purpose 
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of the MPA. This is also consistent with the historical development of public 

healthcare in British Columbia and Canada as reflected in the above section on the 

history of the MPA and its predecessors. For example, previous governments have 

described the intent of the legislation as being to protect the rights of British 

Columbians to have access to medical services regardless of income or where they 

live. 

[2570] As above, the parties disagree with how the introduction of private duplicative 

healthcare in British Columbia would affect equitable healthcare. In very general 

terms the plaintiffs say that equity in the public healthcare system would not be 

affected by duplicative private healthcare. The defendant, Canada, the Coalition 

Intervenors and the Patient Intervenors say that equity in the public system would be 

in grave danger if duplicative private healthcare was introduced. I turn to the expert 

evidence on that issue. 

[2571] Professor Kessler, in his report dated March 2014, has a separate section on 

equity. Citing another source, 97 he described equity this way: 

There are three relevant dimensions to equity in health care: equity in 
utilization of services, equity in finance, and equity in health outcomes 
[footnote omitted]. Equity in utilization is achieved when people in equal need 
receive similar treatment on average, regardless of their income or 
socioeconomic status (SES). Equity in finance generally refers to the extent 
of progressivity of payments for health care, i.e., whether payments rise or fall 
as a proportion of a person's income as her income rises. Equity in health 
outcomes encompasses two concepts: pure equity, achieved when people on 
average have similar quality of health, and socioeconomic equity, which 
allows for differences in outcomes, as long as they are not associated with 
income or SES. 

[2572] In his report, Professor Kessler pointed out that the different dimensions of 

equity may conflict and it would be difficult if not impossible to balance them 

empirically. 

[2573] Professor Kessler opined that “there is no persuasive empirical evidence that 

allowing private finance and/or dual practice would affect equity, and certainly not 

persuasive empirical evidence to support the hypothesis that allowing them would 
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harm it.” In contrast, Dr. Hurley, an expert for the defendant, in his response report 

of July 2014 (responding to Professor Kessler) opined that “empirical evidence 

indicates that introducing private finance and dual practice will decrease equity in 

utilization and, to a more modest degree, health outcomes.” 

[2574] Overall, the evidence in this case raises four different aspects of equity in the 

context of healthcare: 

a) Equity in access to healthcare; 

b) Equity in utilization of healthcare; 

c) Equity in financing of healthcare; and 

d) Equity in health and socioeconomic outcomes. 

[2575] I turn to a discussion of the evidence on these different elements of equity. 

a. Equity in access to healthcare 

[2576] The broad issue discussed in the following section is the direct effect 

duplicative private healthcare and insurance would have on access to necessary 

medical care. 

[2577] The defendant, Canada, the Patient Intervenors and Coalition Intervenors 

submit that duplicative private healthcare and insurance would create a second-tier 

healthcare system where access to treatment is based on the ability to pay and not 

medical needs. Further, they submit that such a system of private healthcare would 

allow patients to jump the queue in the public system. Their point is that even if 

duplicative private healthcare did not result in increased demand, increased costs 

and reduced capacity in the public system, it would nevertheless undermine the 

legislative purpose of the impugned provisions by allowing access to at least some 

necessary medical services to be facilitated on the basis of socioeconomic status. 

[2578] The general context is that most experts agree that private health insurance is 

purchased by persons with higher income and better health. This is the evidence of 
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Professors Kessler, Blomqvist and Hurley as well as Dr. Hsiao and Mr. Walters. The 

evidence is also that a primary reason for purchasing private health insurance is to 

obtain timely access instead of waiting in the public system. These issues are 

discussed above and are largely uncontested 

[2579] As well, a number of experts accept that without significant regulation in areas 

such as risk selection, private duplicative healthcare insurance would exclude 

persons with the greatest medical needs, those with complex health issues and 

those with pre-existing conditions. This is the evidence of Professor McGuire and 

Mr. Walters. As Dr. Hsiao and Professors Hurley and Oliver explained, profitability in 

insurance depends on how many claims are paid out, so admitting healthier 

beneficiaries reduces the risk of large numbers of beneficiaries who receive benefits. 

Regulation can offset that feature of private healthcare but with additional costs and 

is subject to effective enforcement. 

[2580] The result is that duplicative private healthcare predominantly benefits the 

wealthy and healthy. Those who cannot afford private duplicative healthcare or who 

are not eligible for private health insurance due to pre-existing conditions cannot 

access the preferential care system and they remain in the public system. This is the 

idea of the two-tier system: the private tier provides preferential and timely care and 

the public tier treats everyone else. As can be seen above, the general purpose of 

the MPA (in s. 2) expressly states that medically necessary services are to be 

available on the basis of need and not the ability to pay. It is clear that a two-tier 

system of care is contrary to this purpose. 

[2581] The plaintiffs’ main response to this is that the principle of ensuring access to 

necessary medical services is based solely on need and not the ability to pay 

applies only to services provided within the public system. As above, I reject the 

plaintiffs’ narrow articulation of the legislative purpose of s. 2 of the MPA. It is 

inconsistent with the words of the MPA and the legislative history and context. The 

legislative purpose is to ensure that all necessary medical services to MSP 
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beneficiaries are funded and delivered on the basis of need and not the ability to 

pay. 

[2582] The plaintiffs also say that duplicative private healthcare would simply extract 

certain patients from the queue in the public system. In final oral argument they put it 

this way: 

... You repeatedly hear the phrase that if -- or the allegation that if the 
plaintiffs were successful we would have a system in which patients are able 
to jump the queue, that they would be able to get ahead of other people, and 
in fact, my Lord, again just on the most superficial understanding of private 
surgical care in the province, nobody gets ahead in the public queue by 
having private surgery. What happens is you leave the queue. You go and 
you pay for your surgery yourself, the doctor -- you pay for the surgeon, you 
pay for the facility, and importantly, you leave the public waitlist, creating a 
space for someone else. You’re not jumping the queue, you’re leaving the 
queue. 

And the analogy would be this ... if I’m in a long line-up at a movie theatre 
and there’s a chance I might not even get a seat because of the line and 
someone ahead of me in the line decides that they don’t want to wait, they’re 
going to go home and watch it in their expensive home theatre or there’s a 
private small theatre down the road that charges 10 times as much in ticket 
prices, I’m -- I benefit if they leave the queue. It means that I’ve moved one 
space up. That’s the analogy. It’s people who are private patients leave the 
queue, and it can only benefit those who are in the public system. There is no 
way in which leaving the queue is the same as jumping the queue, and 
there’s no way in which it harms those who remain in the public queue. 

[Emphasis added.] 

[2583] Professor Kessler appears to have used the same logic and assumed that 

when patients go to the private system they leave the public system entirely, thereby 

freeing up resources for the remaining patients. 

[2584] This position reflects an important misunderstanding of wait lists and the 

queue for healthcare in any system. 

[2585] As the plaintiffs’ own witnesses and experts explained, the queue for care in 

the public system is nothing like a queue at a “movie theatre.” It does not proceed in 

a linear fashion. Urgent and emergent patients literally jump the queue for valid 

reasons. Other patients may leave and re-enter the queue at different points in time. 

Dr. Vertesi, an expert witness for the plaintiffs, explained that wait lists do not 
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operate as a regular queue. Patients drop off the wait list for a variety of reasons and 

there could also be changes to the prioritization of patients as their condition 

improves or deteriorates. This is the necessary and salutary result of the triaging 

process, and moving up or down the queue for valid medical reasons is a perfectly 

valid part of an equitable healthcare system. Patients with different needs are 

treated unequally but equitably. 

[2586] Dr. Masri’s evidence in fact contradicts the analogy to the line at a movie 

theatre using essentially the same analogy. His evidence was that waiting in line for 

healthcare is nothing like standing in line at “Starbucks” where “you expect that if 

you were in front of the guy behind you you’re going to get your cup in front of the 

guy behind you.” He explained that waiting in line for healthcare is much more 

complex because the physician is prioritizing patients on the wait list based on 

medical need and not on the basis of first in/first out. 

[2587] Moreover, as the plaintiffs acknowledged throughout this trial (with some 

modification in final argument), the individuals who would use private healthcare 

would not leave the public queue. They would remain in the public system and would 

continue to benefit from it in addition to the private system by, for example, having 

follow-up care in the public system. In this regard, they are not leaving the queue 

and freeing up space for those behind them in the queue as suggested by the 

plaintiffs. Rather, they are moving in and out of the public queue. Or, in other words, 

they are jumping the public queue. 

[2588] Professor Cumming’s evidence was that in New Zealand there are issues 

with patients obtaining some care in the private system only to later return to the 

queue in the public system for their surgery or follow-up care. Private patients are 

jumping the queue not because of a medical judgement but because they can afford 

to obtain private care in order to accelerate public care. Professor Gillespie’s 

evidence about Australia was to the same effect. Similarly, Professor Marmor 

explained that where extra billing or user charges are allowed, patients who can 
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afford to pay the extra fees would pay their way to the front of the line by obtaining 

some treatment in the private system and some treatment in the public system. 

[2589] Professor Prémont described the situation in Québec where the Legislature 

enacted regulations against the co-mingling of participating and non-participating 

physicians within SMCs in order to prevent queue jumping. Yet private clinics have 

apparently found ways to circumvent these regulations by providing patients with 

consultations with non-participating specialists privately and then referring the 

patients to participating surgeons in the public system. Because the patient is more 

advanced in terms of their diagnosis process, they effectively jump the queue and 

get their surgery in the public system ahead of others who await consultation in the 

public system. In British Columbia, Dr. Sahjpaul testified that some patients will pay 

for private MRIs in order to accelerate treatment in the public system. 

[2590] The evidence of the individual patient plaintiffs and patient witnesses in this 

case also illustrates this point. For example, Ms. Graham paid for a private 

consultation and surgery at False Creek Surgical Centre, but all of her follow-up care 

was provided by Dr. Javer in the public system. Thus, Ms. Graham was able to jump 

Dr. Javer’s public system queue not simply because she obtained her surgery 

sooner than other patients, but also because she received her follow-up care in the 

public system before others who may have been on Dr. Javer’s wait list before her or 

who had more urgent medical needs. 

[2591] I conclude that using the movie-line (or Starbucks-line) analogy for assistance 

in understanding waiting for healthcare must be rejected as simplistic and 

inconsistent with the expert evidence, including that of the plaintiffs. 

[2592] The plaintiffs also refer to the fact that in other jurisdictions, such as Ireland, 

there are regulations against risk selection which mitigate against some of the 

inequitable aspects of private insurance in terms of access to healthcare. However, 

as the evidence shows, the effectiveness of these types of regulations is 

questionable. Private insurers have found sophisticated ways to bypass these 
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restrictions by marketing different policy packages even within a community rating 

system. 

[2593] More importantly, the plaintiffs’ reliance on models like Ireland and other 

countries where there are rules against risk selection is misplaced and incompatible 

with the structure and logic of their own claim. The plaintiffs consistently disavowed 

throughout this trial that their claim entails any level of government involvement in 

the duplicative private healthcare and insurance system. They emphasize that what 

they seek is truly a parallel healthcare system that has no ties with the public 

system, thereby not burdening the public with any additional costs that could come 

at the expense of funding the public system. What they seek is more along the lines 

of the United Kingdom model where private health insurance is minimally regulated, 

with no rules against risk selection nor public subsidies, and the public system 

continues to serve most of the medical needs of the population. 

[2594] All experts, including Professors Kessler, McGuire, Hurley, Gillespie, Oliver, 

Prémont and Dr. Hsiao, agreed that the only way to ensure that at least some 

private coverage expands to the less wealthy segments of society is by imposing 

rules against risk selection. However, the trade-off is that government must then 

extensively subsidize the private health insurance market in order to avoid what 

Professor Gillespie called the “death spiral” of private insurance. The “death spiral” 

refers to situations where due to rules against risk selection the private insurers are 

effectively forced to insure high-risk individuals and pay out substantial healthcare 

claims which threaten the economic viability of the private insurers. Indeed the 

uncontroversial evidence is that governments in Australia and Ireland have had to 

introduce extensive public subsidies in order to keep private insurers afloat. As 

above, comparisons between international jurisdictions must be done cautiously. 

[2595] The evidence demonstrates that, in order to expand the reach of private 

healthcare to lower socioeconomic populations, government must substantively 

regulate and even fund the private healthcare system. As above, the experiences of 

other jurisdictions suggest that even when that is done there are significant issues in 
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terms of equitable access to healthcare. On the other hand, the evidence shows that 

where a truly parallel private system is allowed (which is what the plaintiffs seek to 

achieve), it would serve the wealthy and healthy. As above, that would be contrary to 

the legislative purpose of the MPA because it would introduce preferential delivery of 

necessary medical services on the basis of the ability to pay. 

[2596] The plaintiffs suggest that there is another way to mitigate the inequitable 

effects of duplicative private health insurance by expanding supplemental insurance 

which is already available in Canada. 

[2597] The plaintiffs rely on Mr. Walters’ evidence that the other way of mitigating 

against the inequitable effects of private health insurance is to expand the existing 

supplemental insurance infrastructure that already exists in Canada to cover 

medically required services. According to Mr. Walters, large numbers of British 

Columbians, including people with lower income levels, could benefit from private 

health insurance for medically required services if existing employment disability, 

extended health, and critical illness insurance plans were expanded to cover 

necessary medical services. That is, equity problems with private healthcare could 

somehow be reduced or perhaps even be eliminated by expanding supplemental 

private healthcare. This proposition was put forward by the plaintiffs to a number of 

the experts of the defendant and Canada in cross-examination. I note that it is 

something of a tacit admission that there are problems of equity with duplicative 

private healthcare. 

[2598] On this point, as well as more generally on issues pertaining to the effects of 

private health insurance, I prefer the evidence of Drs. Hsiao and Law. I find that they 

are substantively more qualified to opine on the interplay between private health 

insurance and the public healthcare system. Drs. Hsiao and Law have engaged 

throughout their academic careers in research relating to the role of private health 

insurance and the design of different types of insurance products. On the other 

hand, Mr. Walters has no training or background in systemic healthcare policy 

research or cross-jurisdictional analysis. As perhaps a reflection of this, Mr. Walters 
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does not support his theory regarding the potential expansion of supplemental 

private health insurance with empirical evidence or scientific studies. 

[2599] Drs. Law and Hsiao opined that the theoretical proposition that employment 

related benefits such as disability, extended health or critical illness policies could be 

expanded to cover private medically required surgeries is neither realistic nor would 

it solve any equity issues. Moreover, it reflects a fundamental misunderstanding of 

the nature of health insurance. 

[2600] I conclude that Mr. Walters’ proposition to extend employment disability, 

extended health or critical illness insurance to cover surgeries remains theoretical 

and there is no evidence that it can be accomplished. For example, neither 

Mr. Walters nor any other of the plaintiffs’ experts have attempted to assess the 

economic feasibility of expanding employment related benefits to cover medically 

required care. 

[2601] More specific problems with Mr. Walters’ opinions are as follows: 

a) Mr. Walters suggested that individuals could use funds paid from their 

critical illness policies at work to pay for private surgery. While that may 

be true, this option is extremely limited. Even on Mr. Walters’ own 

evidence, only defined diseases or conditions result in an individual 

receiving a lump sum payout from a critical illness policy; this is of no 

assistance for conditions not defined in the individual insurance policy. 

Further, this does not assist those who are retired, unemployed, or 

employed in positions that do not provide such coverage. 

b) With respect to extended health coverage, Mr. Walters says that this 

could be expanded to provide coverage for private medical 

procedures. However, this would only exacerbate the equity issues 

because while that may expand access to private medical care among 

those who are employed, it would not improve access among those 

who are retired, unemployed or unemployable. 
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c) More importantly, the evidence relied on by Mr. Walters actually 

demonstrates that to a large extent employment related benefit plans 

only serve to exacerbate inequality and are unlikely to expand the pool 

of persons that would be eligible for private health insurance coverage. 

This is because higher income individuals are more likely to have such 

policies through their employment. Lower income people with more 

healthcare needs do not typically receive private health insurance 

coverage through employment. 

d) Mr. Walters acknowledged that ultimately it would be up to employers 

to decide whether to pay the increased premiums associated with 

access to private surgical care. Arguably this would not increase the 

costs for the public system but it would add a new cost for employers. 

e) While Mr. Walters suggests that some employers would choose to add 

coverage to all employees and some to a narrower “objectively-defined 

subset of the workforce,” OECD studies have found that executives 

and higher-paid workers are more likely to be insured, and as a means 

to compete for and retain workers, are offered more convenient health 

services, including shorter wait times and luxury accommodations.98 In 

other words, the “objectively-defined subset” who would get insurance 

coverage would be made up of highly-paid workers and executives. 

The evidence of Drs. Hsiao and Law was consistent that expanded 

group benefits, even if offered, would likely only be provided to higher 

paid workers and executives. 

f) In the long term it is possible that the increased costs of the benefits 

proposed by Mr. Walters would be borne by employees, including the 

lower income employees. This creates a new equity issue, especially 

as Dr. Hsiao explained that expanding group benefits in this manner 

would entail significant increases in administrative costs which in turn 
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would also increase overall healthcare spending. This would be a high 

cost to pass to employees, particularly those of lower income. 

g) With respect to Mr. Walters’ suggestion that employees could 

purchase individual extended benefit packages that would cover 

private surgical care, the number of people who have been able to take 

out such individual policies in Canada for extended healthcare benefits 

is extremely small. Once again, this is not surprising given that most 

Canadians cannot afford such policies. 

h) If private health insurance is permitted, one would expect a similar 

wealthy and healthy subset of the population to be covered with all 

others being forced to rely on the public system. I accept Dr. Hsiao’s 

evidence that this result would be in line with the international evidence 

which shows that “duplicate private health insurance creates conditions 

and practices that result in unequal, two-tiered health care where 

privately insured patients have shorter waiting times, greater access to 

specialists, better personal services and amenities, and, perhaps 

greater intensity of care.” 

[2602] Overall, I agree with Drs. Hsiao and Law that Mr. Walters’ speculative theory 

that group benefits could be expanded to cover private medically required services 

reflects a fundamental misunderstanding of the economic differences between 

disability/critical illness insurance and health insurance for medically required 

services. Disability and critical illness are insurance products that provide 

beneficiaries with cash income in case of loss of employment capability. The 

beneficiary is free to use that money however they deem appropriate. From an 

economic perspective, this is categorically different from health insurance where 

beneficiaries receive services and not a cash benefit. 

[2603] Further, unlike health insurance, disability insurance benefits depend on the 

level of income of the beneficiary. Healthcare coverage in the public system is based 

on medical need, and the rates of healthcare services depend on the healthcare 



Cambie Surgeries Corporation v. British Columbia (Attorney General) Page 726 

delivery market conditions, such as the state of supply of healthcare professionals. 

Disability insurance is simply not comparable to health insurance. 

[2604] I conclude that Mr. Walters’ proposal to adapt supplemental private health 

insurance is not a well-conceived one. More to the point, it does not demonstrate 

that the inequitable effects of duplicative private healthcare could effectively be 

mitigated by expanding supplemental health insurance policies. It is of no assistance 

to the plaintiffs in terms of establishing that the effects of the impugned provisions 

are not connected to their purposes. 

b. Equity in utilization of healthcare 

[2605] Equity in utilization is achieved when people in equal need receive similar 

treatment, regardless of their income or socioeconomic status. Looking at equity in 

utilization, there is no dispute that, as Professor Kessler put it in his March 2014 

report, “because demand for health care increases with income (holding all else 

constant), allowing private finance and dual practice will in general allow richer 

individuals to obtain more health services or obtain them with less delay.” He 

accepted that “[t]his would tend to reduce equity in utilization” of healthcare. Those 

propositions are generally accepted by all of the experts in this trial and are also 

discussed above. Taken on their own, they support a conclusion that the introduction 

of duplicative private healthcare would be inequitable. 

[2606] However, Professor Kessler then set out what he described as an opposing 

factor: 

... On the other hand, the main effect of allowing private financing is to free up 
resources in the public system. As I show above, there is no persuasive 
empirical support that this main effect is offset by any adverse consequences 
of private financing on the well-being of public patients. To the extent that the 
public system allocates treatment without regard to income or SES 
[socioeconomic status], this would tend to increase equity in utilization. 

[2607] It is this balancing of positive and negative aspects of duplicative private 

healthcare where there is disagreement between the experts and the parties. 
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[2608] I have discussed above the main effect used by Professor Kessler: resources 

would be freed up in the public system with the introduction of duplicative private 

healthcare. However, I have disagreed with the logical construct he uses and 

I conclude that his rejection of his “hypotheses” is inconsistent with the evidence and 

literature. Put another way, if the people who use private healthcare and insurance 

are from both high and low incomes, then there would be little change to the 

equitable use of healthcare with the introduction of private healthcare. For example, 

I have found that there would be adverse consequences for the well-being of 

patients with the introduction of private duplicative healthcare in British Columbia. 

Put another way, if the people who use private healthcare and insurance are from 

both high and low incomes, then there would be little change to the equitable use of 

healthcare with the introduction of private healthcare. These consequences would 

include healthcare professionals spending more time in the private system (to 

maximize their income), an increase in demand and costs on the public healthcare 

system, and the risk of the erosion of public support for the public health system. 

[2609] It follows that I also disagree with Professor Kessler’s conclusion on equity in 

utilization as he puts it in the above quotation. I add that his statement that allocation 

of treatment without regard to income or socioeconomic status in the public system 

tends to increase equity in utilization is self-evident and supportive of the value of 

equity in the public system. 

[2610] Professor Kessler discussed four other issues that he said weaken the equity 

argument against duplicative private healthcare. 

[2611] First, he relied on two studies for the proposition that there is “surprisingly 

little inequity by income level in the utilization of privately-financed care.” His 

objective was to weaken the equity argument against private healthcare and 

insurance by demonstrating that both high and low income people use private 

healthcare and insurance. Put another way, if the people who use private healthcare 

and insurance have both high and low incomes, then there would be little change to 

the equitable use of healthcare with the introduction of private healthcare. If people 
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with higher incomes use private healthcare and insurance more than those with 

lower incomes, that can be a measure of inequitable utilization of private care. 

[2612] The first study99 is of cataract surgery for the period 1993-1995 in Manitoba. 

The study questioned whether income is the sole or even the most important 

determinant of utilization of private care, as it found that the distribution of privately 

financed cataract procedures by income was flat. Professor Hurley seemed to 

accept that description of the study, which he described as “at most a small income 

gradient in the consumption of private care” (that is, at most, income had a small 

effect on the consumption of private care). 

[2613] However, Professor Hurley also pointed out that the study was not adjusted 

for need. The elderly have a higher need for cataract surgery than other groups of 

the population and they comprise a higher proportion of low-income individuals. Not 

adjusting for this high need could skew the results. Professor Hurley was able to 

obtain data from 1993-1994 and 1994-1995 (not 1995-1996) and replicate the study. 

He concluded that adjusting the data for need “produced the expected positive 

income-gradient for private procedures,” contradicting Professor Kessler’s 

conclusion. In other words, once the data was adjusted to account for medical need, 

income became more significant. 

[2614] The second study relied on by Professor Kessler was from Québec.100 He 

relied on it to opine that the income distribution for patients at private clinics was 

similar to the Province of Québec as a whole. The study was based on a small 

sample of 141 patients and Professor Hurley pointed out some problems with the 

patients represented in the sample (there was a modal range of 18-34 years and 

nearly one-half were from small towns/rural areas). As with the Manitoba cataract 

study, the data was not adjusted for need. In addition, the authors themselves state 

the result was not statistically significant and Professor Kessler agreed in his 

evidence that it would not be prudent to use the study as the basis for important 

policy decisions. 
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[2615] Overall, other than Professor Kessler, there was wide agreement between the 

experts who gave evidence at trial that private healthcare, and private health 

insurance specifically, benefits the affluent and healthy to a much greater extent 

than others. I have discussed the evidence on this point above and do not intend to 

repeat that discussion here. On this basis, I conclude that there is a high income 

gradient for patients who use private insurance; they have higher incomes. This 

provides some support for the proposition that there is inequitable utilization of 

private healthcare in the sense that higher income individuals are over-represented 

in private healthcare and accordingly receive more and quicker treatment than the 

population that relies on public healthcare. This has also been the conclusion of 

other studies.101 

[2616] A second point that, according to Professor Kessler, weakens the equity 

argument against private health insurance, is that the “evidence that allowing private 

[insurance] leads to differences in health outcomes of high- versus low- income 

individuals is weaker than the evidence that it leads to differences in utilization of 

health services, and equity in terms of outcomes is likely more important” (emphasis 

in original). The context here is the relationship between health and income (the 

income/health relationship), and as noted by Dr. J. Frank, it is generally accepted 

that wealthier people have better health than lower income people. I note Professor 

Kessler accepted that there are differences in utilization of healthcare based on 

income and even that the introduction of private insurance would tend to reduce 

equity in utilization. The question Professor Kessler poses is how strong is the 

evidence that allowing duplicative private healthcare leads to differences in the 

health outcomes of high and low income individuals? I will discuss the evidence 

relating to equity in health outcomes in a later section, although I touch on it briefly 

now as it relates to my discussion of equity in utilization. 

[2617] Professor Kessler said that the “best evidence” of the effect of private 

insurance on equity in healthcare is a study comparing the income/health 

relationship in Canada with the United States.102 According to Professor Kessler the 

study demonstrated that, although there is a much larger private healthcare sector in 
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the United States, the income/health relationship is slightly steeper in Canada than 

in the United States. Professor Kessler said in his report that as there is “no other 

obvious factor that could cause a steeper income/health relationship in Canada 

versus the US, this study suggests that private finance per se does not lead to 

greater disparities by income in health outcomes.” 

[2618] However, as pointed out by Professor Hurley, there is another study (the 

“McGrail Study”)103 that reached the opposite conclusion comparing the United 

States and Canada: 

Although health was more concentrated among higher-income groups in both 
countries, this concentration was more pronounced in the United States. In 
the concentration curves for both countries ..., the Canadian curve was 
always closer to the line of equality. This implies that the population’s 
accumulated health was better in Canada along the full range of the income 
distribution. 

[2619] The McGrail Study concluded: 

Health care system factors contributed far more to income-related health 
inequalities in the United States than in Canada. This was driven largely by 
the unequal distribution of health insurance, which accounted for more than 
one fifth of income-related inequalities in health in the United States. 

[2620] Professor Hurley’s evidence is also consistent with the evidence of Professor 

David Himmelstein, an expert for the Coalition Intervenors. Professor Himmelstein 

has particular expertise in the area of comparative analysis of the United States and 

Canadian healthcare markets. His evidence also demonstrates that in the United 

States, where there is much greater presence of private healthcare, disparities in 

terms of health outcomes based on income are significantly more pronounced. 

[2621] The study relied on by Professor Hurley is not in Professor Kessler’s expert 

report. When asked about it in cross-examination he said that there are multiple 

dimensions to equity. He also said that he did “not have persuasive empirical 

evidence that allowing private finance would not harm equity” and it would “be very, 

very difficult to see how you'd get persuasive empirical evidence either one way or 

the other.” He also repeated that, “in theory there are potential downsides [of dual 
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practice], for sure.” He would “by no means” endorse the situation in the United 

States where there is very inefficient administration as well as problems with 

regulation. 

[2622] For his part, Professor Hurley opined that, compared to a system that is 

predominantly based on public financing, “the introduction of private finance and 

dual practice will reduce socioeconomic equity in health care utilization and, to a 

lessor extent, health outcomes.” He thought that the reason for the different result 

between the two studies comparing the situations in the United States and Canada 

“is unclear but the contradictory results suggest that the finding is sensitive to model 

specification and sample criteria.” 

[2623] Overall, it is agreed that there are potential downsides to private healthcare 

and insurance, including that private insurance leads to differences in utilization of 

high- versus low-income patients, such as the fact that people with high incomes use 

more healthcare than those with lower incomes. Professor Kessler does not dispute 

that private insurance creates inequity in terms of utilization of health services, 

however he balances the downsides of private insurance with what he says are 

positive effects of private insurance. He also opined that equity in terms of outcomes 

is likely more important than equity in utilization. 

[2624] As a matter of equity, it seems to me that the McGrail Study cited by 

Professor Hurley provides a useful caution that the unequal distribution of health 

insurance in the United States is a significant factor explaining inequalities in the 

American healthcare system. In British Columbia there has been limited and unique 

private healthcare, as discussed above. For the vast majority of British Columbians, 

the distribution of necessary medical care in this jurisdiction is currently based on 

need and not ability to pay (with some significant problems such as wait times). 

[2625] The defendant, Canada as well as the Patient Intervenors and especially the 

Coalition Intervenors take this evidence further. They say that if the plaintiffs 

succeed in this case the road would be short to a United States-type private 

healthcare system in British Columbia. The Coalition Intervenors rely primarily on 
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Professor Himmelstein’s evidence for this proposition. The basis for his opinions on 

this matter is that due to geographic, linguistic, cultural and economic proximity and 

ties between the two countries, it is highly likely that private health insurance 

companies and providers would enter the British Columbia healthcare market soon 

after the impugned provisions are struck. He added that this would bring with it the 

private healthcare economy and culture of the United States which would ultimately 

transform healthcare in British Columbia and, perhaps, even across Canada. 

[2626] Those concerns are noted but I agree with the plaintiffs that it is quite unlikely 

that the undisputed structural inequities and inefficiencies in the American 

healthcare system would occur in British Columbia with the introduction of 

duplicative private healthcare. It seems to me that the different legal and cultural 

histories in each country mean that there is little chance that the American system 

would simply become part of the structure of healthcare in British Columbia. 

Nonetheless, because wealthier people can obtain faster healthcare privately in a 

duplicative private healthcare system, there is a real risk that some form of the 

income-related inequities found in the American system would result. On the 

evidence in this trial, that is a valid concern about equity. 

[2627] A third point that Professor Kessler says weakens the equity argument 

against private insurance, is that higher income patients already consume more 

health resources in the public system than lower income patients, independent of 

their medical needs. Therefore, the differential gain to them from private health 

insurance would be smaller than if public services were allocated only on the basis 

of need. I note there is acceptance that there would be some gain in the amount of 

healthcare for higher income individuals with the introduction of duplicative 

healthcare, but we do not know its magnitude. 

[2628] However, as Professor Hurley pointed out, multiple studies adjusted for need 

have found that higher income individuals do not consume more publicly financed 

services than individuals of lower income. For example, there is no income-related 

inequity in the number of visits to family physicians, a modest pro-rich distribution of 
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visits to specialists and a larger pro-poor distribution of inpatient hospital care.104 In 

addition, total utilization of all services (family physician, specialist, hospital) 

measured in dollar value of services received and adjusted for need, reveals no 

income-related inequity in Canada.105 

[2629] The comparison is between the current public system and a future (largely 

undefined) system of parallel private healthcare. Participation in private health 

insurance is strongly associated with income and increased use of healthcare.106 

However, as discussed above, higher income individuals do not consume more 

public health resources. Thus, their differential gain with the introduction of private 

health insurance would increase. 

[2630] As a related matter, it also seems to me that equity in utilization would be 

negatively affected by the introduction of duplicative private healthcare simply 

because those who can afford private care would have faster access to necessary 

medical services. As above, the studies are clear that this is a significant reason why 

people obtain private health insurance. And the evidence is that three groups of the 

population that use a significant percentage of health services are seniors in 

residential care, patients with chronic medical conditions and patients with severe 

mental illness and substance abuse issues. The profile of these groups is decidedly 

not the profile of people who use private care as discussed elsewhere in this 

judgment. 

[2631] Dr. J. Frank, an expert for Canada and the only epidemiologist in this trial with 

specific expertise in socioeconomic patterns of health and the effects of 

socioeconomic inequalities on health, summarized the research in this area, from a 

multidisciplinary point of view: 

The net effect of all the phenomena arising from wider access to parallel 
privately funded systems of medical care, within a society such as Canada's, 
with a majority-serving, universal, publicly-funded system, would be, in my 
expert opinion (based on the evidence cited above and my long experience 
as a physician) to reduce both the fairness and the efficiency of society's 
overall expenditure on healthcare. In turn, because such a large proportion of 
both the GNP, and particularly government expenditure, is spent on 
healthcare -- currently just over 10% in Canada, according to the 
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Commonwealth Fund (2015) -- society as a whole would be worse off. There 
would be, in effect, less money left over -- both private and public -- for 
non-healthcare expenditures, including education and training, upon which 
any society's future economic status depends, as well as social welfare to 
alleviate unemployment and poverty. 

[2632] A further problem here is that, assuming the people with the greatest medical 

needs and who use the most healthcare could afford private care, they nevertheless 

may not be eligible for private coverage because of pre-existing conditions. As well, 

private clinics in British Columbia currently do not treat complex cases so those 

patients with complex conditions do not have the same choices as those who can 

afford private care. Dr. Davidson, a witness for the plaintiffs, described the situation 

in New Zealand where there is duplicative private healthcare. There “the more minor 

procedures” are done in private hospitals. Professor Gillespie, an expert for the 

defendant, described the situation in Australia (another system of duplicative private 

healthcare) where private hospitals select less complex patients and leave more 

complex patients for the public hospitals. From this evidence it appears that private 

healthcare is inequitable to the extent that it excludes people often with the greatest 

healthcare needs. 

c. Equity in financing healthcare 

[2633] As to equity in financing of medically required services, as above, this refers 

to the extent of progressivity of payments for healthcare, which according to 

Professor Kessler examines whether payments for healthcare rise or fall as a 

proportion of the incomes of individuals. 

[2634] Professor Kessler opined that allowing private finance and dual practice 

increases equity in finance. This is because, as long as those who obtain private 

care continue to support the public system (presumably through taxes), “allowing 

private finance will be progressive, as those who obtain privately-financed care (who 

are disproportionately of higher income) would be essentially paying twice.” 

[2635] However, as discussed above, there is evidence to suggest that a long-term 

effect of duplicative private healthcare is to erode public support for the public 
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system. More specifically, people who purchase private care may at some point 

decide they do not want to pay twice for healthcare and they would question why 

they should pay taxes for a public system from which they do not fully benefit. 

[2636] More importantly, Professor Kessler ignored the more immediate and direct 

effect of private financing on equity. As discussed in detail above, many British 

Columbians, and especially those with the greatest and most acute healthcare 

needs, would not have access to private funding. That is, duplicative private health 

insurance has a direct inequitable result. It creates a two-tier system for financing of 

necessary medical care, one for the wealthy and healthy and another one perhaps 

of lesser quality for the poor and ill. I discuss this further below. 

[2637] Beyond this direct effect, there is also the issue of increase in overall 

healthcare costs and the price of healthcare, which I discussed above. It is not 

seriously in dispute that the introduction of duplicative private healthcare generates 

new demand and increases the overall costs for both public and private services. By 

increasing demand, costs and the price of healthcare across the system, duplicative 

private healthcare also has a detrimental impact on the equitable financing of 

healthcare. 

[2638] This is because as healthcare costs rise, for example due to competition 

between the private and public systems over the same pool of healthcare 

professionals, it would be more difficult for the public system to meet patient 

demand. It is a rational question to ask whether, in order to continue to provide 

adequate levels of service in the public system, the Ministry of Health and the health 

authorities would have no choice but to reallocate funding from non-acute areas, 

such as elective surgeries and preventative healthcare programs, to more acute 

services. This would have the effect of reducing funding for essential healthcare 

programs and services that patients in the public system depend on and create a 

further divide between the private and public systems in the provision of non-acute 

care. 



Cambie Surgeries Corporation v. British Columbia (Attorney General) Page 736 

[2639] Overall, I find that that the evidence suggests that duplicative private 

healthcare would undermine equity in terms of financing of healthcare. 

d. Equity in health and socioeconomic outcomes 

[2640] With respect to equity of health outcomes, Professor Kessler used a similar 

balancing analysis as he did in other parts of his reports: 

Allowing private finance and dual practice may either decrease or increase 
equity in health outcomes. On one hand, to the extent that any additional 
services or reduced delay obtained by people with higher incomes translates 
into improved outcomes, allowing private finance and dual practice will tend 
to reduce socioeconomic equity. On the other hand, this effect may be 
partially or entirely counterbalanced by the fact that private finance will free 
up resources and expand the care available to people who remain in the 
public system. In addition, allowing private finance and dual practice may 
increase pure equity -- i.e., equity in terms of the well-being of the worst-off in 
society versus the best-off, not just in terms of income -- to the extent that it 
enabled those who suffered the most from waiting or unavailability to obtain 
needed care. 

[2641] Again, I have addressed above the idea of private healthcare freeing up 

resources in the public system and I disagree with Professor Kessler on this point. 

His opinion about what “may” happen is not supported by the literature regarding 

what has actually happened in other jurisdictions. And there is no basis for 

concluding that the introduction of private health insurance and dual practice would 

create “pure-equity” so that those who have suffered most from waiting would 

benefit. In fact, as above, the evidence suggests to the contrary, that the wealthier 

and healthier would benefit most rather than those with the greatest healthcare 

needs. 

[2642] Moreover, the mere fact that a patient has waited longer does not mean their 

healthcare needs are greater. Quite to the contrary, as the evidence discussed 

above demonstrates, patients with the greatest healthcare needs would be 

prioritized by their treating physicians during the ongoing triaging process and 

placed at the top of the wait list. 
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[2643] Professor Kessler acknowledged that duplicative private healthcare creates or 

exacerbates inequity in terms of health outcomes. However, he said this is offset by 

the benefits of freeing up resources in the public system. As above, I do not agree 

with Professor Kessler that duplicative private healthcare would free up resources in 

the public system so there is nothing to offset the harmful effect of duplicative private 

healthcare in terms of equity in health outcomes. 

[2644] In fact, Professor Kessler agreed in his testimony with the statement he wrote 

in his report that, because use of healthcare increases with income, one possible 

effect of private insurance could be that richer people would obtain more health 

services and with less delay. This would presumably increase inequity in health 

outcomes because it would facilitate access to medically necessary care according 

to ability to pay rather than need, a clear problem of equity contrary to the statutory 

purpose of the MPA. 

[2645] More importantly, Professor Kessler did not consider a vast body of literature 

on the socioeconomic patterns of health (because his expertise is not in the area of 

epidemiology or a related field). As already mentioned, Dr. J. Frank was the only 

expert with specific expertise in the field of social epidemiology to give evidence at 

trial. I find his evidence on the issue of equity of health outcomes to be deserving of 

significant weight. 

[2646] Dr. J. Frank’s report deals with non-medical related outcomes of universal 

healthcare systems and how a parallel private system would affect those outcomes. 

Citing a substantive body of social and medical science literature, he opined that the 

evidence is clear that ill health, disability and premature death are more common at 

the lower socioeconomic end of the spectrum. For this reason, many countries have 

determined that a universal healthcare system is an appropriate response to both 

healthcare delivery and broader socioeconomic inequality. Canadian studies show 

that even elective or non-urgent conditions, such as osteoarthritis requiring joint 

replacement, are more frequent in patients of lower socioeconomic status.107 While 
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the reason for this remains unknown, the leading theory is that lower income 

workers tend to work more physical jobs that place greater burden on their joints. 

[2647] Overall, socioeconomic status has been found to be a significant determinant 

of health status. Dr. J. Frank explained that how the “psycho-neuro endocrine” and 

“psycho-neuro-immunological” systems operate suggests why low socioeconomic 

status is connected with poor health status. The psycho-neuro endocrine system 

connects the brain, including thoughts and emotions, with the apparatus that 

coordinates hormonal and immune responses to stressors. The psycho-neuro-

immunological system connects the brain with the body’s immune response. These 

two systems operate to coordinate the body’s response to external stressors across 

multiple organs and tissues. 

[2648] The fact that people from lower socioeconomic status are more frequently 

exposed to daily stressors already places them at increased risk of adverse health 

problems, such as heart disease, high blood pressure, infections, diabetes and other 

chronic conditions. People from lower socioeconomic status are even further at risk 

of poor health status as according to Dr. J. Frank, bodily responses to external 

stressors are susceptible to a person’s perception of his or her social status or 

ranking and particularly any threat to that rank or status. Being confronted by 

repeated daily stressors and threats to social status causes chronic stress, which as 

above is associated with various health problems. 

[2649] Dr. J. Frank opined that introducing duplicative private healthcare would 

exacerbate health-related inequities both in terms of access and outcomes. This is 

because patients of lower socioeconomic status would not have access to 

preferential surgical care and instead would depend on a public system with reduced 

capacity and increased wait times. 

[2650] This fundamental unfairness in the distribution of disease and illness has led 

countries to the realization that universal and freely accessible provision of medically 

necessary healthcare is necessary to prevent further exacerbation of health 

inequality.108 A country that requires patients to pay or that imposes economic 
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obstacles to accessing care would widen the socioeconomic gap. Even 

organizations such as the World Bank, who used to be against universal healthcare, 

have changed their position in recent years and now agree that universal healthcare 

is a fundamental component of policies aimed at improving economic growth and 

addressing broader social inequalities.109 

[2651] Dr. J. Frank referred to the work of leading social epidemiologists and 

sociologists which has shown that there is a causal link between income inequality 

and sub-optimal societal outcomes. According to Dr. Frank, this has been 

corroborated by over 300 peer-reviewed studies which determine that income 

inequality causes worse societal outcomes across a wide range of health conditions 

as well as non-health outcomes such as violence, criminality, lower economic 

growth, lower levels of child development and education, and worse psychometric 

indicators such as societal participation. Moreover, some studies show that mere 

perception of inequality or unfairness in society may have the same effects through 

the psycho-neuro-endocrine and immune pathways described above. 

Self-perception of low income people as not having access to the same healthcare 

as others, or perhaps not being considered as deserving of the same level of care, 

may exacerbate daily stressors and their detrimental physiological responses to 

them. 

[2652] Another issue identified by Dr. J. Frank is that introducing privately funded 

care may lead to financial hardship and increased wealth inequality because it is 

highly likely that some patients who cannot afford private care would end up 

nonetheless purchasing it for a number of reasons, including lack of skill in financial 

planning, paying for private care on an installment basis and an event intervening 

such as job loss, or serious unforeseen complications that occur after surgery. That 

is, as above, private healthcare providers have an incentive to stimulate demand 

and this could include demand by patients who cannot otherwise afford private 

healthcare or private health insurance. This may lead to financial hardships and 

“medical bankruptcy,” a common occurrence in the United States. I also note that 

medical bankruptcy was a reality in Canada before universal healthcare was 
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introduced. In the Kirby and Romanow reports medical bankruptcy was described as 

one of the reasons for establishing public healthcare systems in Canada. 

[2653] The plaintiffs tendered four responsive reports to Dr. J. Frank’s expert report, 

authored by Professors Kessler and Bliss, Dr. Smith and Mr. Walters. However, 

none of these four experts are epidemiologists and none of them have training or 

have undertaken previous research in the area of social epidemiology. As such they 

are not qualified to respond to the aspects of Dr. J. Frank’s report relating to 

socioeconomic patterns of health. Moreover, none of the plaintiffs’ experts have 

conducted research on the links between income inequality and health. Indeed, for 

the most part, the plaintiffs’ experts do not address the socioeconomic patterns of 

health addressed by Dr. J. Frank in his report. As such Dr. Frank’s evidence on 

these issues was for the most part unchallenged by the plaintiffs’ experts. 

[2654] I do note, however, that Dr. J. Frank also expressed opinions on matters 

relating to healthcare economics. In his oral testimony at trial Dr. J. Frank 

acknowledged that he is not an expert in healthcare economics and I give no weight 

to his opinions on the economic effects of duplicative private healthcare. 

[2655] Overall, I find that there is evidence to suggest that duplicative private 

healthcare would exacerbate wealth and health inequality. I also accept the 

evidence of Dr. J. Frank that socioeconomic status is a significant determinant of 

overall health and well-being and poor health status disproportionately affects lower 

income individuals. Further, duplicative private healthcare and the creation of a 

two-tier system, where access to preferential treatment would be based on the ability 

to pay, would exacerbate health inequity in terms of access to healthcare, utilization 

of healthcare and health outcomes. 

e. Summary and conclusion: duplicative private healthcare and 
equity 

[2656] To conclude, I find that there is a rationally based risk that the introduction of 

duplicative private healthcare in British Columbia would have a direct negative 

impact on equitable access to necessary medical services. This includes equity in 
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access, equity in utilization, equity in finance and equity in health and socioeconomic 

outcomes. The introduction of duplicative private healthcare would create a two-tier 

healthcare system where preferential treatment can be purchased either directly or 

through private insurance. That would discriminate against the poor and the ill. 

There is evidence that health outcomes are associated with income and permitting 

duplicative private healthcare would only exacerbate existing health inequities. 

[2657] I also reject the plaintiffs’ propositions that these harms could be significantly 

mitigated by regulating duplicative private healthcare. I find that it is highly 

questionable whether such regulations are effective, as demonstrated by the 

experiences in other countries. And, in any event there are significant cost 

consequences to such regulations which would only create new problems of 

equitable access to healthcare, and preserving and ensuring the sustainability of the 

universal public system. 

[2658] I also reject Mr. Walters’ evidence and novel suggestion that employment 

related group insurance products could be used to mitigate against the harms of 

private health insurance. I find that this is neither a realistic proposal nor would it 

address the underlying cause of inequitable access to private healthcare. 

[2659] I am not deciding the allocation of scarce resources within government. For 

the purposes of the plaintiffs’ claim here, it is clear enough on the evidence that 

there is a rational concern between the effects and purposes of the impugned 

provisions as duplicative private healthcare would result in inequitable access to 

financing of and utilization of healthcare and health and social outcomes. 

[2660] The expert evidence, including the evidence about other countries, is that 

access to preferential timely medical services would be based on the ability to pay 

rather than need. There is also good reason to be concerned about other 

consequences such as increased demand and costs in the public system, reduced 

capacity and an increase in wait times in the public system, that may further the 

inequitable divide between the public and private systems. Also, because private 

medical facilities treat the less complex medical conditions, patients with the greatest 
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medical needs, including urgent and emergent cases, would be worse off as a result 

of the reduced capacity in the public system. 

[2661] In summary, there is a rational connection between the impugned provisions 

and the purposes of the MPA to ensure medically necessary care is financed and 

delivered based on need and not the ability to pay. The literature demonstrates that 

duplicative private healthcare creates or exacerbates inequity in terms of access, 

financing, and utilization of healthcare and for health outcomes. I conclude that the 

plaintiffs have not proven that there is no rational connection between the purposes 

and effects of the impugned provisions. 

(i) Summary and conclusion on arbitrariness 

[2662] As can be seen above, there are multiple rational connections between the 

effects of the impugned provisions and the interrelated purposes of the MPA. Those 

purposes are to preserve and ensure the sustainability of a universal publicly funded 

and managed healthcare system where access to medically necessary services is 

determined on the basis of need and not the ability to pay. As above, the combined 

effect of the impugned provisions is, as described by the defendant, one of 

supressing and discouraging the emergence of a parallel duplicative private 

healthcare system for the financing and provision of necessary medical services to 

MSP beneficiaries. Therefore, I conclude that the plaintiffs have not established that 

the effects of the impugned provisions bear no connection to their legislative 

purposes. 

[2663] In terms of equity, the evidence suggests that duplicative private healthcare 

would create or exacerbate inequity in terms of access, utilization and financing of 

necessary medical care. This is because duplicative private healthcare would create 

a second tier of preferential healthcare services on the basis of the ability to pay. 

[2664] Further, the evidence also demonstrates that there are valid concerns that 

duplicative private healthcare would have the effect of increasing demand for 

healthcare as well as overall healthcare costs while reducing capacity in the public 

system (among other things, due to diversion of human resources to the private 
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system). This in turn is likely to increase wait times in the public system. In this 

regard, patients with lower incomes and with greater healthcare needs who would 

depend on the public system would be worse off as a result. 

[2665] I also find that the evidence supports the defendant’s contention that there 

are real concerns that duplicative private healthcare would create perverse 

incentives for physicians to prioritize private pay patients to the detriment of patients 

in the public system. This is amply demonstrated by the experiences in other 

countries. Further, the evidence from British Columbia suggests that duplicative 

private healthcare raises the likelihood of unethical behavior by healthcare providers 

as well as situations of conflict between the best interests of patients and the 

economic interests of their treating physicians. 

[2666] With respect to the rationale of preventing the erosion of public support in the 

public system, I have found that the evidence is less conclusive. However, there is 

some evidence to suggest that a potential long-term effect of duplicative private 

healthcare is to undermine the willingness of individuals who would benefit most 

from the private system to fund the public system through taxation. While the 

likelihood of this result is less certain, nonetheless, it cannot be said that there is no 

rational basis for the defendant’s concern in this regard. 

[2667] On the other hand, I have found that the evidence does not support the 

defendant’s assertions regarding the risk of diminished quality of care if duplicative 

private healthcare is allowed in British Columbia. The evidence from the United 

States certainly demonstrates there is a concern with private care and quality of 

care. But the evidence from British Columbia demonstrates this concern has not 

arisen in this province. 

[2668] For completeness, I point out that I doubt Professor Kessler’s proposed “main 

effect” of private duplicative healthcare will free up resources in the public system 

because I have found support for all four of his hypotheses. 
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[2669] The result is that the deprivation of the right to security of the person of some 

patients waiting for elective surgical care in the public system beyond their priority 

code wait time benchmarks is not arbitrary. The plaintiffs have not been successful 

on this principle of fundamental justice under s. 7 of the Charter. 

[2670] I now proceed to determine whether the deprivation of the right to security of 

the person of some patients waiting for elective surgical care in the public system is 

overbroad or grossly disproportionate. 

P. OVERBREADTH 

(a) Introduction 

[2671] Having demonstrated that some patients have been deprived of their right to 

security of the person under s. 7 of the Charter, the plaintiffs must also establish that 

this deprivation was not in accordance with the principles of fundamental justice. In 

the previous section I have found against the plaintiffs on the issue of one of those 

principles, arbitrariness, because the effects of the impugned provisions of the MPA 

are rationally connected to their legislative purpose. 

[2672] I turn here to another principle of fundamental justice, overbreadth. The third 

principle, gross disproportionality, is discussed below. 

[2673] The plaintiffs submit that the impugned provisions are overbroad because the 

experience in other jurisdictions shows that a public healthcare system can be 

protected without prohibiting duplicative private care. They also say the provisions of 

the MPA at issue here go too far because they capture activities of physicians that 

bear no connection to the legislative purpose. 

[2674] The defendant responds by saying that the plaintiffs’ overbreadth argument is 

misconceived and in essence is an “attack on the dominant purpose of the 

impugned provisions: to ensure access to health care on the basis of need and not 

the ability to pay.” Canada supports the defendant’s submission on this point and 

adds that, in any event, the impugned provisions cannot be considered overbroad 

because they are necessary in order to achieve the legislative purpose. That 
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purpose, according to Canada is to ensure that the publicly funded healthcare 

system remains viable and to ensure that access is based on health need rather 

than ability or willingness to pay. 

(b) Legal context 

[2675] The overbreadth inquiry asks whether a law that otherwise has a rational 

connection between its purpose and effects, is nonetheless problematic because it 

goes too far by capturing some persons or activities that bear no relation to the law’s 

purpose. This was described in Carter v. Canada (Attorney General), 2015 SCC 5 

as follows: 

[85] The overbreadth inquiry asks whether a law that takes away rights in 
a way that generally supports the object of the law, goes too far by denying 
the rights of some individuals in a way that bears no relation to the object: 
Bedford, at paras. 101 and 112-113. Like the other principles of fundamental 
justice under s. 7, overbreadth is not concerned with competing social 
interests or ancillary benefits to the general population. A law that is drawn 
broadly to target conduct that bears no relation to its purpose “in order to 
make enforcement more practical” may therefore be overbroad (see Bedford, 
at para. 113). The question is not whether Parliament has chosen the least 
restrictive means, but whether the chosen means infringe life, liberty or 
security of the person in a way that has no connection with the mischief 
contemplated by the legislature. The focus is not on broad social impacts, but 
on the impact of the measure on the individuals whose life, liberty or security 
of the person is trammelled. 

[See also Canada (Attorney General) v. Bedford, 2013 SCC 72 at paras. 101, 
112-113; R. v. Moriarity, 2015 SCC 55 at paras. 24, 27-30.] 

[2676] In the circumstances here, to succeed in an overbreadth claim, the plaintiffs 

must demonstrate that the impugned provisions capture situations that are not 

connected to their purpose of preserving the sustainability of the universal public 

system and ensuring that access to necessary medical care is based on need and 

not the ability to pay. “Overbreadth allows courts to recognize that the law is rational 

in some cases, but that it overreaches in its effect in others” (Bedford at para. 113). 

[2677] In Bedford the Supreme Court of Canada concluded that the living on the 

avails of prostitution provision was overbroad because it captured non-exploitative 

relationships between prostitutes and third parties. The provision was aimed at 
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targeting persons who live “parasitically off a prostitute’s earnings,” namely pimps. 

However, the provision was too broad and captured persons and activities that were 

not exploitative. Further, the provision was also inconsistent with the law’s objective, 

because it captured activities of third parties that increased the safety and security of 

prostitutes, such as drivers and bodyguards (at paras. 137-145). 

[2678] In Carter the purpose of a law that prohibited assisted suicide was to protect 

vulnerable persons from being induced to commit suicide at a time of weakness. The 

Supreme Court of Canada found that prohibiting assisted suicide was a rational 

means of achieving this purpose and the law was therefore not arbitrary (at 

paras. 83-84). However, the law was overbroad because it captured patients 

suffering from grievous and irremediable illnesses who were not vulnerable to being 

induced to commit suicide. Specifically, the law caught patients who were 

competent, fully informed and free from coercion or duress. Accordingly, the court 

found that the blanket prohibition swept “conduct into its ambit that is unrelated to 

the law’s objective” (at paras. 85-88). 

(c) Discussion 

[2679] The plaintiffs’ first submission on overbreadth is that the experiences of other 

countries show that a duplicative private healthcare system can coexist with a viable 

and sustainable public system, where healthcare is available to all despite the ability 

to pay. I agree with the defendant that this is a recasting of the plaintiffs’ submission 

on arbitrariness. 

[2680] More importantly, I have concluded that the evidence and experience of other 

jurisdictions does not assist the plaintiffs. To the contrary, the evidence from other 

jurisdictions with duplicative private healthcare demonstrates that it is a rational 

policy response to restrict or even supress a duplicative private healthcare system in 

order to protect the public system from the harms of private care. The evidence 

demonstrates that there are multiple rational connections, in some cases very strong 

connections, between the effects of the impugned provisions and preserving and 

ensuring the sustainability of a universal public system that ensures medical care is 
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based on need and not on ability to pay. Regulation has worked in some jurisdictions 

and not in others. In some jurisdictions such as Québec, regulation has created new 

problems. 

[2681] The second aspect of the plaintiffs’ overbreadth claim is that the impugned 

provisions go too far because they capture activities of physicians that bear no 

connection to the legislative purpose of the MPA, and in particular the impugned 

provisions. In their final written argument, the plaintiffs put it this way: 

2921. ... the impugned provisions capture conduct entirely unrelated to the 
preservation of a viable and accessible public health care system. In 
particular, they prevent physicians from privately providing medically 
necessary treatment even if those physicians have already fulfilled all of the 
operating time provided to them in the public system. 

2922. This does not in any way protect the viability or accessibility of the 
public health care system, because using excess surgical time to provide 
additional surgeries privately does not take physician resources away from 
the public system. 

2923. As the evidence in this case establishes, specialists have been able to 
provide medically necessary treatments after having provided all of the 
treatments that the BC Government’s allocation of resources would permit 
them to perform in the public system. 

2924. Prohibiting physicians from performing private diagnostic and surgical 
procedures in addition to fulfilling all of their allotted time in the public system 
does not in any way advance the purpose of protecting an accessible and 
viable public healthcare system. It actually undermines that purpose, by 
preventing physicians from reducing pressure on their public sector waiting 
list by treating at least some patients privately. 

[Emphasis in original.] 

[2682] I do not agree with the defendant that this submission is also a restatement of 

the plaintiffs’ argument on arbitrariness. In my view the plaintiffs have identified, at 

least in theory, a subset of activities by physicians which they say are not connected 

to the purpose of preserving a viable and accessible public healthcare system, but 

are nevertheless captured by the impugned provisions. This is when enrolled 

physicians have fulfilled their allotted operating room time in the public system, as 

the plaintiffs put it, and would otherwise be available to provide additional care 

outside of the public system in a private setting. 
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[2683] As discussed above, the overbreadth analysis requires care to be taken to 

maintain a proper distinction between the law’s purpose (or objective), the means 

chosen to achieve it, and its effects. In summary, the purpose of a law should not be 

articulated too generally so as to provide no check on the means employed to 

achieve it. The appropriate level of generality lies between two approaches: an 

overly general “animating social value” and the virtual repetition of the challenged 

provision divorced from its context. The statement of purpose should generally be 

both precise and succinct (Moriarity at paras. 27-29). 

[2684] I have previously discussed the purpose, effects and means chosen by the 

Legislature in drafting the MPA and in particular the impugned provisions. I have 

rejected the plaintiffs’ narrow interpretation of s. 2 of the MPA as relating only to care 

that is provided within the public system. 

[2685] I have found above that a general purpose provision in a statute is not binding 

on the court. Rather, in articulating the purpose, the court is to look to statements of 

purpose in the legislation, the text, the context and scheme of the legislation, and 

extrinsic evidence such as the law’s legislative history (Moriarity at para. 31). 

However, I have found that in the specific case of the MPA, s. 2 is an accurate 

statement of the purpose of the MPA and the impugned provisions in particular. It 

states: 

2. The purpose of this Act is to preserve a publicly managed and fiscally 
sustainable health care system for British Columbia in which access to 
necessary medical care is based on need and not an individual's ability to 
pay. 

[2686] It is clear enough that this provision includes two broad features. First, there 

is the one relied on by the plaintiffs in their overbreadth submission: the preservation 

of a viable and accessible publicly managed and financed healthcare system. They 

say preventing surgeons from working privately when they have fulfilled their 

commitments in the public system is an overbroad effect of the impugned provisions 

because it does nothing to advance that purpose. 
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[2687] Significantly, in their submissions on overbreadth, the plaintiffs ignore a 

second and important part of the MPA’s purpose: ensuring that access to necessary 

medical care for MSP beneficiaries in British Columbia is based on need and not the 

ability to pay. There cannot be any dispute that this part of the purpose of the MPA 

must be considered as part of the overbreadth analysis. That is, s. 2 in its entirety 

must be considered and it cannot be read down as the plaintiffs have done. I add 

that I do not think that s. 2 of the MPA can be read as two distinct purposes requiring 

different overbreadth analyses. The clear objective is to include three features in one 

system: public management, financial sustainability and access based on need, not 

the ability to pay. 

[2688] The legislative history of the MPA is of assistance in understanding the 

context of the overbreadth submission of the plaintiffs here and, in particular the 

development of the issue of access based on need. The history is set out in some 

detail above and I repeat some parts of that history that are relevant to the 

overbreadth analysis. 

[2689] Overall, the history of the impugned provisions is that they developed 

organically over time because it became increasingly evident that private insurance 

and extra billing were an obstacle to equitable access to healthcare based on need. 

The provisions were not introduced as blanket prohibitions aimed at preventing 

speculative future harms, but they evolved as responses to concrete financial 

impediments to access. 

[2690] Access based on need rather than income or socioeconomic status was first 

addressed in British Columbia through legislation in 1965, which introduced British 

Columbia’s universal provincial health plan. The 1965 plan included a 

government-funded public insurer that covered high-risk patients and expanded 

delivery of care through the public system. Those efforts did not address the issues 

with extra billing and despite the government-funded public insurer, insufficient 

coverage by private insurers persisted. 
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[2691] Legislation was introduced in 1967 which essentially eliminated private 

insurance for medically necessary services in the province by imposing uniform 

rates and terms of coverage. Within a few years there were no private insurers in 

British Columbia offering coverage for services covered under MSP. However, even 

these reforms did not resolve the problems associated with financial obstacles to 

accessing healthcare. In the late 1960s and early 1970s there were still complaints 

regarding extra billing by physicians for services covered under MSP. 

[2692] This led to legislation introduced in the 1970s which imposed restrictions on 

extra billing. Issues with healthcare providers circumventing these regulations and 

engaging in extra billing and user charges continued. In response, British Columbia 

introduced tighter restrictions on extra billing and user charges, including a 

permanent ban on extra billing enacted in 1981. Subsequently, in 1992, the 

predecessor of the MPA was introduced (the Medical and Health Care Services Act). 

The impugned provisions, including the restrictions on extra billing and user charges, 

were included in substantively the same format as found in ss. 17 and 18 of the 

current MPA and are the subject of the plaintiffs’ constitutional challenge here. 

[2693] I take from this history that the impugned provisions are actually a regulatory 

scheme that has developed along with, and as a response to, extra billing by 

enrolled physicians. Extra billing has been seen as an impediment to equitable 

access to healthcare, ultimately resulting in its prohibition. The Legislature has tried 

a variety of less severe restrictions, none of which were successful. Extra billing 

remains an issue, as demonstrated by the recent and substantial deductions from 

the Canada Health Transfer from Canada to British Columbia as discussed above 

(extra billing by the plaintiff Cambie Surgeries is a significant component of that 

deduction). 

[2694] It seems to me that the Legislature has consistently attempted over the last 

60 years to prevent precisely the situation the plaintiffs are seeking through their 

claim here. If their claim is successful, physicians would be able to decide when they 

will charge only according to the MSP tariffs and when they will charge in excess of 
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those tariffs. This would effectively overturn the history of attempts by government to 

restrict extra billing. The plaintiffs are certainly entitled to challenge the legislative 

results of this history but, as a matter of overbreadth, the above history 

demonstrates strong connections between the purpose and effects of the MPA, and 

in particular the impugned provisions. That is, the impugned provisions were tailored 

over time to address real problems and inequities in accessing healthcare in British 

Columbia. 

[2695] With respect to the means chosen under the MPA, I have also commented 

above that the plaintiffs’ description of the impugned provisions as absolute 

prohibitions on private healthcare is incorrect. The impugned provisions do not 

prohibit physicians from providing private care. Physicians can provide medically 

required private care as unenrolled physicians, subject only to the guidelines of the 

College of Physicians and Surgeons. They can also provide such care as enrolled 

physicians when they provide benefits to exempt patients (such as those funded by 

WorkSafeBC) or patients who are not subject to the operation of the MPA (such as 

non-residents). Enrolled physicians can also provide private surgical and diagnostic 

care to MSP beneficiaries either pursuant to contracts with the health authorities or 

as long as they do not charge the patients in excess of the MSP tariffs. It may be 

recalled that Dr. Day’s evidence is that only about 15 to 20% of the work at Cambie 

Surgeries relates to medically necessary services for MSP beneficiaries. Lastly, 

enrolled and unenrolled physicians can provide private care that does not constitute 

benefits, such as for instance cosmetic surgery, without being confined to MSP 

tariffs. 

[2696] While s. 45 is a prohibition on the sale of private health insurance, that is not 

absolute either. Rather, it is limited only to the sale of private insurance with respect 

to medically required care to MSP beneficiaries. Private insurance is legitimately 

marketed for care that does not include medically required services under the MPA 

and this market is not insignificant. In any event, it appears that s. 45 is not engaged 

in the context of the plaintiffs’ overbreadth argument because s. 45 does not prohibit 

or restrict physicians from providing private care. 
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[2697] Sections 17 and 18(3) impose certain billing restrictions on enrolled 

physicians in the context of providing medically required services to MSP 

beneficiaries. Effectively, the means chosen in these sections is to set the price of 

healthcare by preventing healthcare providers from charging patients beyond the 

MSP tariffs. And, once again, it is not clear how enrolled physicians opting to be paid 

directly by MSP beneficiaries under s. 14 is relevant. 

[2698] When taken together, the impugned provisions suppress and discourage the 

emergence of a parallel duplicative private healthcare system for the financing and 

provision of necessary medical services to MSP beneficiaries. The competing social 

interests or the broad social impacts arising from these provisions are not to be 

considered here (Carter at para. 85). But as a matter of overbreadth, it seems to me 

that the impugned provisions, on their face, are not drawn broadly to target conduct 

that bears no relationship with its purpose (Carter at para. 85). In addition, a correct 

reading of the impugned provisions actually permits some of the activities the 

plaintiffs say are of concern. Accurately read and applied, the impugned provisions 

are not overbroad. 

[2699] Turning to the evidence, the plaintiffs’ submission on overbreadth is that the 

impugned provisions of the MPA sweep some activities of enrolled physicians into 

their ambit which bear no connection to the purpose of the provisions. Specifically, 

by prohibiting physicians from practising privately, the provisions do not, according 

to the plaintiffs, bear any relation to preserving a viable and accessible public 

healthcare system. As noted above, the plaintiffs exclude the second part of the 

MPA’s purpose from their description of the purpose of the impugned provisions: 

ensuring that necessary medical care is provided based on need and not the ability 

to pay. The plaintiffs’ main argument is that the impugned provisions go too far 

because they prohibit enrolled physicians (primarily surgeons) from providing 

privately paid surgical services to MSP beneficiaries once the physicians have 

fulfilled their allotted operating room time in the public system. 
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[2700] A first response to this submission is that, as discussed earlier in this 

judgment, there is no contractual or other requirement for enrolled physicians to 

practise in the public system. This is one of the distinct features of Canadian public 

healthcare systems. Physicians are independent and autonomous in British 

Columbia and they decide who they will treat, how much they work, where they work 

and how many patients they see. Further, generally, enrolled surgeons are not under 

contracts with the health authorities, but are paid on a fee-for-service basis. In the 

United Kingdom, by contrast, surgeons are employees of the National Health 

Service (“NHS”) and, by definition, their work is very much regulated by the NHS. 

[2701] There is no question that there are issues in terms of allocation of operating 

room time and many surgeons have excess, unused capacity. The specialists who 

gave evidence all testified that they could use more operating room time and that the 

lack of operating room availability is the main reason for excessive Wait Two times 

experienced by their patients. Some of this evidence is anecdotal but the point is a 

valid one. There is also evidence that recent innovations have begun to improve the 

supply of operating rooms (and wait times have improved). 

[2702] I take the premise of the plaintiffs’ position on overbreadth to be that there 

would be no harm to the public system if physicians worked privately during their 

non-allocated, surplus time (and they were paid privately for that work). However, 

the plaintiffs’ physician witnesses exaggerate the amount of unused capacity they 

have available. A surgeon needs a large number of consultations (which take place 

away from the operating room) because only 20-40% of patients seen in 

consultation will proceed to surgery. This was the evidence of Drs. Hamilton and 

Masri, and Mr. Tompkins. The evidence from RebalanceMD, where these matters 

are closely tracked, was essentially the same. Those patients who do not proceed to 

surgery may be referred to alternative non-surgical treatments such as 

physiotherapy. Surgeons will provide follow-up care and patients may at some later 

point require surgery. In addition, consultations with specialists are in many cases a 

precondition for accessing non-surgical care. 
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[2703] The point is that a surgeon needs to do a significant number of consultations 

to keep up a full surgical slate and working full-time in the operating room (or even 

significantly increasing hours in the operating room) is simply not sustainable 

beyond the very short term. Consultations and surgeries are inseparable and, if 

surgeons spent significantly more time in the operating room, over the medium or 

long term they would simply run out of patients. In addition, some of the physician 

witnesses in this trial explained that they also have significant and important 

teaching, research and administrative responsibilities. All of these duties take place 

during time not allocated for surgery. The result is that performing surgery in public 

operating rooms is not all that surgeons do and it does not even make up the 

majority of medical services provided by surgeons. 

[2704] As well, it has to be borne in mind that the evidence also shows that 

increasing operating room capacity is extremely complex. It requires a supply of 

trained operating room nurses, anesthesiologists, technicians and other healthcare 

professionals. All of these require time and significant public investment (issues that 

do not involve the courts). 

[2705] Even if specialists were not providing important medical services other than 

performing surgery, this still would not assist the plaintiffs. As discussed above, 

there are multiple rational connections between the effects and purpose of the 

impugned provisions. The plaintiffs’ argument that it is overbroad to restrict enrolled 

specialists from providing private pay care once they have fulfilled their allocated 

operating room time in the public system only addresses one of those rational 

connections, and not the others. 

[2706] Specifically, the plaintiffs’ submission only relates to the issue of the potential 

diversion of physician efforts and time from the public to the private healthcare 

system. According to the plaintiffs' logic, if surgeons had excess time after using the 

maximum public operating room time allocated to them, then providing private care 

in that excess time would not come at the expense of their work in the public system. 
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[2707] This submission does not address other effects of duplicative private 

healthcare, including increasing overall demand and costs of healthcare in both the 

private and public systems. There is good reason to conclude these effects would 

harm the sustainability of the public system. The submission also does not address 

the important equity concern, codified in the statutory purpose of the MPA, that the 

introduction of duplicative private healthcare would create a second tier of 

preferential treatment on the basis of the ability to pay. Indeed, the plaintiffs’ 

approach would facilitate a second tier of preferential healthcare. 

[2708] Assuming there is merit to the plaintiffs’ submission that the focus should be 

only on surgical services and the allotment of operating room time in the public 

system (an assumption I disagree with, as above), it cannot be said that there is no 

rational connection between some of the effects of the impugned provisions and 

their legislative purpose. This is because restricting the activities of physicians 

beyond the operating room time they are allocated in the public system is rationally 

connected to and advances the preservation of the public universal healthcare 

system, ensuring its sustainability and ensuring that access to necessary medical 

services is based on need and not the ability to pay. 

(d) Summary and conclusion: overbreadth 

[2709] The plaintiffs’ claim of overbreadth focuses on only one part of the purpose of 

the MPA, the need for the preservation and sustainability of a publicly funded and 

managed universal healthcare system in British Columbia. The statutory purpose 

also includes access to medically necessary care based on need and not ability to 

pay and this expands the breadth of the impugned provisions. The history of the 

MPA and its effects are consistent with its purpose. 

[2710] There is evidence that surgeons have excess and unused capacity. Their 

estimate of how many more procedures they could do is exaggerated, but it is more 

than they currently perform. The plaintiffs’ assertion that the unused capacity could 

be used to perform private surgeries is not sustainable over the long term, because 

the work of surgeons in the public system is mostly not in the operating room. And, 



Cambie Surgeries Corporation v. British Columbia (Attorney General) Page 756 

the plaintiffs misread the impugned provisions of the MPA when they say the 

provisions prohibit private work. In fact, the provisions regulate the private market 

and are not a complete prohibition. Assuming surgeons have excess time, restricting 

their private work is an effect that is rationally connected to more than one of the 

aspects of the MPA’s purpose. 

[2711] Given the above I conclude that the impugned provisions are not overbroad. 

The plaintiffs have not demonstrated that they capture persons or activities that are 

not related to their purpose. As discussed above in the context of the principle 

against arbitrariness, it is rational to restrict private financing, extra billing and user 

charges in order to preserve and ensure the sustainability of the universal public 

healthcare system and ensure that access to necessary medical care is based on 

need and not the ability to pay. The impugned provisions do not deny s. 7 rights any 

further than necessary in achieving their purpose. 

Q. GROSS DISPROPORTIONALITY 

[2712] I have concluded above that the right to security of the person under s. 7 of 

the Charter has been engaged for two of the patient plaintiffs and other similarly 

situated individuals with respect to the impugned provisions of the MPA. The 

plaintiffs must demonstrate that the deprivation under s. 7 was not in accordance 

with the principles of fundamental justice. These are arbitrariness, overbreadth and 

gross disproportionality. I have found above that the impugned provisions of the 

MPA are neither arbitrary nor overbroad. 

[2713] I now turn to the plaintiffs’ claim that the effects of the impugned provisions 

deprive them of their s. 7 rights under the Charter in a manner that is not in 

accordance with the principle of fundamental justice against gross disproportionality. 

[2714] I first set out the positions of the parties on this issue. I will then describe the 

legal framework and the issues to be determined here. I will make some general 

comments about the plaintiffs’ articulation of the gross disproportionality analysis in 

this case and then turn to the evidence. 
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(a) Introduction 

[2715] The plaintiffs claim in their final oral argument that “private health care saves 

lives. Its benefits have been proven. People are receiving necessary medical 

treatment in a more timely way, and there has been no discernible negative impact 

on the public system.” They also say the circumstances of the subject claim are 

identical to that in Canada (Attorney General) v. PHS Community Services Society, 

2011 SCC 44 (“Insite”). There the Supreme Court of Canada found that the effects 

of the Minister’s decision to deny an exemption to Insite users and staff from a law 

prohibiting the possession of controlled substances were grossly disproportionate to 

the objectives of the law under s. 7 of the Charter. The court relied on the finding 

that the Insite facility saved lives without any discernable negative impact on public 

safety and health, the law’s legitimate purpose. 

[2716] The plaintiffs add that in assessing whether the effects of the impugned 

provisions are grossly disproportionate, the court should consider the effectiveness 

of the impugned provisions. That is, the harms the impugned provisions cause are to 

be compared with how the impugned provisions actually contribute to achieving their 

purpose. 

[2717] A fuller explanation of the plaintiffs’ position on gross disproportionality is 

contained in their final written argument: 

2929. The Plaintiffs do not dispute that the objective of maintaining a viable 
and universal health care system is an important objective, but this purpose 
must be understood in the context of the facts and evidence in this case. 

2930. Causing enormous and widespread pain and suffering, or depriving 
someone like Ms. Martens of her ability to take steps to save her life, is 
grossly disproportionate to the Government’s objective of preserving a viable 
and universal public health care system, when the prohibitions are not 
necessary to achieve that objective. 

2931. This is consistent with the Supreme Court of Canada’s case law with 
respect to gross disproportionality. In particular, the Court in PHS Community 
Services held that the purpose of the laws in question -- the general 
prohibition on possessing illegal drugs -- was the “protection of public health 
and safety”. That is obviously a very important government objective, stated 
in the abstract and without reference to the evidence in the case. 
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2932. However, the Court in PHS Community Services did not presume that 
such a purpose was actually advanced by the law in question. Rather, in 
applying the gross disproportionality analysis, the unanimous Court then went 
on to consider how the laws operated in reality ... 

... 

2934. This suggests that the proper approach, at least where there is a 
severe deprivation of section 7 interests as in this case (and PHS Community 
Services), is to take into account whether or not there is evidence to support 
the conclusion that the law actually achieves or is necessary to achieve its 
objectives in determining whether the harm caused is grossly 
disproportionate. 

2935. On that analysis, the severe, permanent, and sometimes even lethal 
impact of the impugned provisions on members of the public is clearly grossly 
disproportionate to the purpose of the impugned provisions, given that they 
do not directly contribute to the objective of preserving an accessible and 
viable public health care system, and certainly are not necessary to do so. 

2936. The fact that the laws are grossly disproportionate is even clearer if 
the Government’s proposed objective -- ensuring identical access to health 
care treatment for all -- is accepted. 

2937. That is, if it is found that the objective of the legislation is to support a 
vague principle of absolute equality in accessing health care treatment in the 
province -- which, as noted above, is entirely inconsistent with the way that 
the law is designed and actually operates -- the harm caused is clearly 
grossly disproportionate to this objective. 

2938. This type of vague, abstract, and symbolic objective cannot be used 
to justify the imposition of real, concrete, and widespread physical and 
psychological harms on the population. 

2940. Given that the impugned measures create a risk of severe and 
prolonged suffering, permanent disability, or even death, and that “a grossly 
disproportionate effect on one person is sufficient to violate the norm”, this 
harm is clearly grossly disproportionate to the Defendant’s proposed 
objective. 

[Emphasis in original.] 

[2718] The defendant and Canada submit that the plaintiffs have not established that 

wait times due to lack of capacity in the public system caused the plaintiffs the types 

of serious physical or psychological harms they allege. The defendant and Canada 

also submit that the plaintiffs misconstrue the legal test and that consideration of the 

effectiveness of the impugned provisions has no place in the gross disproportionality 

analysis. Further, the effects of the impugned provisions are not disproportionate, let 

alone grossly disproportionate. Finally, the defendant and Canada submit that the 

plaintiffs have failed to demonstrate that the impugned provisions cause the type of 
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serious harms that can be considered to be “totally out of sync” with the legislative 

purpose in this case. 

[2719] With respect to the intervenors, the Patient Intervenors support the 

defendant’s and Canada’s submissions on this point, arguing that the effects of the 

impugned provisions are not grossly disproportionate to their purpose. They 

emphasize the importance of preserving a publicly managed and fiscally sustainable 

healthcare system in which access is based on need and not the ability to pay. The 

British Columbia Anesthesiologists’ Society took no position on this issue. 

[2720] The Coalition Intervenors also support the defendant’s submissions on gross 

disproportionality. In their submission the Coalition Intervenors emphasize that the 

bar for establishing gross disproportionality is especially high, as described in 

Bedford. The plaintiffs must show that the impact of the deprivation on life, liberty or 

security of the person is “totally out of sync” with an otherwise legitimate legislative 

objective. As above, no one questions that preserving the universal public 

healthcare system and ensuring its sustainability is a legitimate legislative objective. 

[2721] The Coalition Intervenors add that at this stage of the analysis it is also 

noteworthy that in the event the plaintiffs succeed in striking down the impugned 

provisions, the patient plaintiffs would continue to benefit from the public healthcare 

system. The final written argument of the Coalition Intervenors put it this way: 

100. In assessing the proportionality of the effect on the plaintiffs as 
against the legislative objective, it is also noteworthy that the plaintiffs are 
beneficiaries of the public health care system, and do not propose to give up 
its benefits. Rather, they seek to continue to take advantage of all the 
benefits of the publicly funded health care system, including the access to 
primary, elective and emergency physician services, but with a super-added 
right to obtain preferential access to health care at their own option, and 
contrary to the legislative objective of preservation of a health care system in 
which patients do not obtain preferential access based on ability to pay. ... 

[2722] As illustrated from the summary of the parties’ positions, there is 

disagreement with respect to the analytical framework applicable under the principle 

against gross disproportionality. I next turn to the legal context for the plaintiffs’ claim 
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that the negative effects of the impugned provisions are grossly disproportionate to 

their purpose. 

(b) The legal context 

[2723] The central principle that emerges from the jurisprudence, as discussed 

earlier in this judgment, is that laws that limit the right to life, liberty or security of the 

person must not be arbitrary, overbroad, or have consequences that are grossly 

disproportionate to their purpose (Carter at para. 72). The focus of the gross 

disproportionality analysis is on the balance between the harm or effects of the 

impugned law on a claimant’s s. 7 interest and the law’s purpose. 

[2724] In Bedford, the Supreme Court of Canada framed the legal test as follows: 

[120] Gross disproportionality asks a different question from arbitrariness 
and overbreadth. It targets the second fundamental evil: the law’s effects on 
life, liberty or security of the person are so grossly disproportionate to its 
purposes that they cannot rationally be supported. The rule against gross 
disproportionality only applies in extreme cases where the seriousness of the 
deprivation is totally out of sync with the objective of the measure. This idea 
is captured by the hypothetical of a law with the purpose of keeping the 
streets clean that imposes a sentence of life imprisonment for spitting on the 
sidewalk. The connection between the draconian impact of the law and its 
object must be entirely outside the norms accepted in our free and 
democratic society. 

[121] Gross disproportionality under s. 7 of the Charter does not consider 
the beneficial effects of the law for society. It balances the negative effect on 
the individual against the purpose of the law, not against societal benefit that 
might flow from the law. As this Court said in Malmo-Levine: 

In effect, the exercise undertaken by Braidwood J.A. was to balance 
the law’s salutary and deleterious effects. In our view, with respect, 
that is a function that is more properly reserved for s. 1. These are the 
types of social and economic harms that generally have no place in 
s. 7. [para. 181] 

[122] Thus, gross disproportionality is not concerned with the number of 
people who experience grossly disproportionate effects; a grossly 
disproportionate effect on one person is sufficient to violate the norm. 

[Emphasis in original.] 

[2725] A law’s effects will be considered grossly disproportionate to its purpose when 

they are extremely severe in comparison with the importance of its purpose. The 
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hypothetical example in Bedford illustrates this point: a life sentence for spitting on 

the street is incommensurate, or “totally out of sync,” with the objective of keeping 

the streets clean. Keeping the streets clean may be a legitimate legislative objective, 

but such an extreme punishment cannot be justified in a democratic society 

governed by the rule of law. 

[2726] In Bedford the court concluded that the effects of the bawdy-house prohibition 

were grossly disproportionate to its purpose (and it noted that prostitution was not 

illegal). The evidence was that working from a bawdy-house improved prostitutes’ 

safety, including saving prostitutes’ lives through preventing homicides by clients. On 

the other hand, the purpose of the prohibition was to deter community disruption. 

The court had no difficulty concluding that saving lives of prostitutes far outweighed 

deterring nuisances associated with indoor prostitution (at paras. 134-136). 

[2727] The court reached the same conclusion in relation to the prohibition on 

communicating in public for the purpose of prostitution (at paras. 148-159). The 

evidence was that communication in public for the purpose of screening clients, was 

an “essential tool” which significantly increased the safety of prostitutes against 

violent clients. Once again, the court had no difficulty concluding that securing the 

lives of prostitutes from very real and concrete threats to their lives and bodily 

integrity far outweighed the objective of “removing the nuisance of prostitution from 

the streets.” 

[2728] Citing Bedford, the Supreme Court of Canada in Carter articulated the test in 

similar terms. The focus is not on the impact of the measure on society or the public, 

which are matters for s. 1, but on its impact on the rights of the claimant (Carter at 

para. 89). The inquiry into gross disproportionality compares the law’s purpose, 

“taken at face value,” with its negative effects on the claimant’s rights, and asks if 

this impact is completely out of sync with the law’s purpose. “The standard is high: 

the law’s object and its impact may be incommensurate without reaching the 

standard for gross disproportionality (Carter at para. 89 citing Bedford at para. 120 

and Suresh v. Canada (Minister of Citizenship and Immigration), 2002 SCC 1 at 
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para. 47; emphasis in original). I note that ultimately in Carter the court did not 

engage in a gross disproportionality analysis because of its conclusion that the law 

was overbroad (at para. 90). 

[2729] I next proceed to apply this legal context to the circumstances of the plaintiffs’ 

claim, to determine whether the impugned provisions of the MPA are grossly 

disproportionate. 

(c) Discussion 

[2730] The issue here is whether the plaintiffs have demonstrated that the effects of 

the impugned provisions of the MPA in impeding their s. 7 rights are grossly 

disproportionate to their purpose. As can be seen from the above authorities, gross 

disproportionality requires an “extreme” case before it is applicable (Bedford at 

para. 120). Similarly, a “high” standard is required and the impact of a law may be 

“incommensurate without reaching the standard for gross disproportionality” (Carter 

at para. 89; emphasis in original). 

[2731] What follows are some introductory issues, a discussion of the plaintiffs’ 

reliance on the decision in Insite and then a discussion of the evidence as it relates 

to the issue of gross disproportionality. 

(i) Introductory issues 

[2732] As discussed above, it is critical to accurately articulate a law’s purpose and 

distinguish between the purpose, means and effects. If this is not properly done, 

then the analysis of the principles of fundamental justice will be skewed from the 

outset. This applies here because, as with their submission on overbreadth, the 

plaintiffs have not accurately identified the purpose of the impugned provisions. 

[2733] Instead, the plaintiffs identify the purpose of the MPA and the impugned 

provisions as “maintaining a viable and universal health care system,” or as I have 

characterized it, preserving and ensuring the sustainability of a universal public 

system of healthcare. However, the plaintiffs have again missed another important 

part of the purpose. 
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[2734] I have concluded above that s. 2 of the MPA accurately describes its purpose 

and the purpose of the impugned provisions, and it is significantly broader than the 

purpose described by the plaintiffs. I once again set out s. 2: 

2. The purpose of this Act is to preserve a publicly managed and fiscally 
sustainable health care system for British Columbia in which access to 
necessary medical care is based on need and not an individual's ability to 
pay. 

[2735] As can be seen, in articulating the purpose of the impugned provisions, the 

plaintiffs do not include the part of the purpose of the MPA about access to 

necessary medical care based on need and not ability to pay. As the discussion 

above under arbitrariness demonstrates, there are multiple rational connections 

between the effects of the impugned provisions and both of these aspects of the 

legislative purpose. As also discussed above, equity of access to healthcare is an 

important component of this purpose. One result of a full consideration of the 

purpose of the impugned provisions is that it cannot be grossly disproportionate for 

the MPA to regulate matters related to access to necessary medical care, to ensure 

such access is based on need. As I read their submission, the plaintiffs argue just 

that. 

[2736] In their final argument the plaintiffs say that concerns about “absolute 

equality” of access to healthcare reflect a “vague, abstract, and symbolic” objective. 

Those concerns are also “entirely inconsistent with the way that the law is designed 

and actually operates -- the harm caused is clearly grossly disproportionate to this 

objective.” This is not an accurate description of the purpose of the MPA, its primary 

error being that it ignores the express purpose of ensuring access to necessary 

medical care is based on need and not ability to pay. This is not vague or symbolic 

but what the statute actually says. 

[2737] There are also problems with the plaintiffs’ application of an equality standard 

to access to healthcare. As can be seen in their submissions, they use “equality” and 

they also use “identical access.” This too is a misreading of the purpose of the MPA 

and its underlying principles. The MPA attempts to create equitable access to 
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healthcare. Indeed, as demonstrated by the expert evidence in this trial (including 

the plaintiffs’ experts such as Professor Kessler) and the extensive literature in 

health economics, virtually all universal healthcare systems attempt to achieve some 

form of equitable care. 

[2738] As for the meaning of equitable healthcare I have discussed this previously. A 

rational and equitable healthcare system, public or private, must make decisions 

every day about who gets what care and when. This cannot be equal care because 

different people have different medical needs at different times. It is not a popular 

notion, but some can wait longer than others (for medical reasons). This is because 

those with greater or more urgent needs will be placed ahead of those with less 

urgent needs, even if the latter are “first in line.” It is, frankly, hard to conceive how 

any healthcare system could operate otherwise. And, by defining the purpose of the 

MPA as requiring equal access to care, the plaintiffs effectively predetermine the 

issue of gross disproportionality in their favour, since equality of care is 

unachievable. 

[2739] The plaintiffs also proceed with their claim on the basis that the effects of the 

impugned provisions are grossly disproportionate because they “are not necessary” 

to achieve the purpose of preserving a viable and accessible universal public 

healthcare system. This applies the test for arbitrariness used by three of the seven 

justices in Chaoulli to a different principle of fundamental justice, gross 

disproportionality. However, as discussed above, the Supreme Court of Canada in 

Bedford has developed the test for arbitrariness in different terms than in Chaoulli. 

[2740] In any event, as above, to some extent the plaintiffs repeat their submissions 

about arbitrariness as a means of making their case on the issue of gross 

disproportionality. They say that the negative effects of the impugned provisions of 

the MPA are grossly disproportionate to the purpose of the impugned provisions 

because the prohibitions are not necessary to achieve the law’s purpose in this 

case. However, it is not clear to me that the “necessary” approach was or is part of 

the gross disproportionality analysis before or after Chaoulli. 
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[2741] Finally, the plaintiffs’ argument on gross disproportionality urges me to assess 

the effectiveness of the impugned provisions of the MPA in meeting their purpose. 

However, as described in the authorities above, the inquiry at the gross 

disproportionality stage compares the law’s purpose and its negative effects on the 

s. 7 rights of the claimants under the Charter. No part of the test involves a 

consideration of the effectiveness of the challenged law. I therefore disagree with the 

plaintiffs’ submission that the effectiveness of the impugned provisions in achieving 

the law’s purpose is to be considered. See also British Columbia Civil Liberties 

Association v. Canada (Attorney General), 2019 BCCA 228 at paras. 167-169 for a 

recent application of the gross disproportionality analysis, that notably did not 

consider the effectiveness of the provisions. 

(ii) The plaintiffs’ reliance on Insite 

[2742] The plaintiffs rely heavily on Insite for their submission on gross 

disproportionality. It may be recalled that Insite was a case where s. 7 of the Charter 

was used successfully to challenge a decision by the federal Minister of Health not 

to issue an exemption from the operation of the Controlled Drugs and Substances 

Act, S.C. 1996, c. 19 (“CDSA”), which permitted a safe injection site called “Insite” to 

legally operate. 

[2743] Specifically, the plaintiffs rely on the following comments of the Supreme 

Court of Canada in Insite: 

[133] The application of the possession prohibition to Insite is also grossly 
disproportionate in its effects. Gross disproportionality describes state actions 
or legislative responses to a problem that are so extreme as to be 
disproportionate to any legitimate government interest: Malmo-Levine, at 
para. 143. Insite saves lives. Its benefits have been proven. There has been 
no discernable negative impact on the public safety and health objectives of 
Canada during its eight years of operation. The effect of denying the services 
of Insite to the population it serves is grossly disproportionate to any benefit 
that Canada might derive from presenting a uniform stance on the 
possession of narcotics. 

[Emphasis added.] 
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[2744] According to the plaintiffs, the court was engaging in a factual inquiry to 

determine whether the “purpose was actually advanced by the law in question.” 

I disagree. 

[2745] In Insite, the point of dispute was the Minister’s decision to deny Insite an 

exemption from the operation of the law (which it had previously been given). The 

court found that the law itself (s. 4(1) of the CDSA) did not violate s. 7 of the Charter 

(at para. 114). There was authority in s. 56 of the CDSA to exempt certain persons 

from its operation on the basis, inter alia, of health needs. The court reasoned that 

the existence of the Minister’s discretion to grant exemptions to the application of 

s. 4(1) of the CDSA meant that section could be prevented from applying when its 

effects were grossly disproportionate to its purposes (Insite at para. 113). Therefore, 

the law itself was found not to be in contravention of the principles of fundamental 

justice. 

[2746] However, the court in Insite did not engage in an inquiry as to the 

effectiveness of the law in achieving its purpose of public safety and health nor did it 

go on “to consider how the laws operated in reality.” Ultimately, what was found to 

be a deprivation of s. 7 and not in accordance with the principles of fundamental 

justice was the Minister’s decision not to grant an exemption to Insite as was done 

previously. For the purposes of that decision, the known effects, including the 

benefits of Insite, were clearly relevant and, presumably, they should have informed 

the Minister’s decision to issue the exemption at issue. 

[2747] More to the point, the finding of the court in Insite that the Minister’s decision 

was grossly disproportionate was not based on an assessment of the effectiveness 

of the law. Rather, it was based on the court’s conclusion that the negative effect on 

the claimants’ s. 7 rights resulting from the Minister’s decision to deny the life-saving 

services at Insite, was inconsistent with, and even contrary to the law’s purpose of 

enhancing public health and safety (at paras. 131, 133). The evidence regarding the 

benefits of the operation of Insite was relevant only because the challenge was to 

the Minister’s decision to change the status quo. Whether there was evidence of any 
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harm arising from the operation of Insite under the previous exemptions was 

therefore relevant to assess the effects of the Minister’s decision to deny the 

exemption on the claimants’ s. 7 rights. 

[2748] The plaintiffs’ constitutional challenge here to the impugned provisions of the 

MPA is quite different. First of all, they do not challenge the application of the law but 

the law itself. If the plaintiffs succeed here it is not that certain private clinics or 

enrolled physicians will be exempt from the operation of the law. Rather, the 

plaintiffs here seek to have the impugned provisions of the MPA struck in their 

entirety while in Insite the law remained intact. It is quite a different matter to 

challenge the existence of a law than questioning its application. 

[2749] The approach used in Insite is very different from the inquiry the plaintiffs are 

asking the court to engage in here. They are asking the court to inquire into the 

effectiveness of the impugned provisions in meeting their purpose. But engaging in 

an inquiry about the effectiveness of challenged legislation would be inconsistent 

with the principles and framework established by the Supreme Court of Canada. In 

Bedford, the Supreme Court of Canada expressly rejected the plaintiffs’ approach 

stating that “[a]ll three principles -- arbitrariness, overbreadth, and gross 

disproportionality -- compare the rights infringement caused by the law with the 

objective of the law, not with the law’s effectiveness” (at para. 123; emphasis 

added). And, even had I agreed with the plaintiffs’ interpretation of Insite, I would 

decline to follow the plaintiffs’ articulation of the test. This is because, as discussed 

above, Bedford and Carter followed Insite and reflect the current state of the law on 

s. 7. 

[2750] There is also an important difference between the circumstances in Insite and 

the circumstances of the subject claim. In Insite, the Supreme Court of Canada 

emphasized there had been no harm from the previous operation of Insite and, in 

fact, the Minister had agreed to grant exemptions to Insite in previous years. In 

contrast, I have found in the arbitrariness section above that the evidence reveals 

real harms with the provision of duplicative private healthcare, including issues with 
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queue jumping, increased demand for healthcare placed on the public system, 

diversion of human resources from the public to the private system, perverse 

incentives for physicians to prefer private pay patients, unethical conduct and 

conflicts of interest (including self referrals and diversion of patients to the private 

system). 

[2751] All of these issues demonstrate real concerns about the risks to the public 

healthcare system in the event there was the introduction of duplicative private 

healthcare in British Columbia. As well, as demonstrated by the experience of 

private healthcare in British Columbia described above, it has to be said that there 

has been harm contrary to the legislative purpose of the MPA in the history of 

duplicative private care in British Columbia (bearing in mind its limited size, limited 

regulation and it being illegal). As examples, there has been increased demand 

placed on the public system from the private system, some physicians have 

preferred to work in the private system and there have been ethical conflicts over the 

private and public practices of physicians. 

[2752] With the above in mind, I next turn to a discussion of the evidence as it 

relates to the issue of gross disproportionality. 

(iii) Evidence on gross disproportionality 

[2753] As can be seen from the above excerpt of the plaintiffs’ argument, they say 

that the deprivation caused by the impugned provisions includes the inability of 

patients to save their own lives, or avoid serious physical and psychological harm, 

by accessing timely private care. They say that the impugned provisions cause 

“enormous and widespread pain and suffering,” they have a “severe, permanent and 

sometimes even lethal impact” and they “create a risk of severe and prolonged 

suffering, permanent disability, or even death.” They rely on the full spectrum of 

surgical services, including urgent and emergent care and they refer specifically to 

Ms. Martens’ experience. 

[2754] Those are extreme assertions and I take the point to be that they demonstrate 

that the effects of the impugned provisions are “totally out of sync” with its purpose 
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and cannot be rationally supported. That is, the purpose of the impugned provisions 

cannot mean that people are permitted to wait to the point of death or serious 

disability. Or, waiting is one thing but waiting that causes death or serious disability 

is quite another thing. The question is whether the evidence in this trial supports 

those assertions. 

[2755] Looking first of all at the risk to life, as discussed above, there is no evidence 

of the death of any patient that was causally related to waiting for healthcare in 

British Columbia. Ms. Krahn died before this trial commenced and that unfortunate 

event was unrelated to her waiting for healthcare. I have stated above that 

presumably some people die while waiting for care for reasons unrelated to the wait 

(an accident or an illness such as cancer, which are unrelated to waiting for a joint 

replacement, as examples). In addition, the SPR database, the primary source about 

wait times in the public system, does not include urgent and emergent cases. Thus, 

no inference can be drawn from statistical evidence regarding the wait times 

experienced by patients with conditions that entail a direct risk to life. However, the 

evidence that is available does not support such an inference. 

[2756] Patients, physicians and experts have testified that conditions that are 

threatening to life or limb receive high quality and timely care in the public system. 

This was the experience of individual patients who gave evidence at trial, such as 

Ms. Martens, Ms. Krahn, Ms. Forster, Ms. Collin, Ms. Allison, Mr. Doyle and 

Mr. Cross. All of these patients provided evidence by way of testimony, affidavit, or 

both, that their conditions requiring urgent intervention received immediate and 

follow-up care without undue delay. Their experiences also demonstrate the 

importance of triaging by treating physicians who obviously made the right 

judgments in the treatments of these patients. Private clinics do not provide such 

emergency services and for complex cases such as that of Walid Khalfallah, they do 

not and cannot provide treatment at the required level. 

[2757] The evidence of the physicians and experts (including the plaintiffs’ experts) 

in this trial was also that urgent and emergent patients are treated in a timely 
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manner in British Columbia with good quality of care. This was the evidence of 

Drs. Penner, Dvorak, Lauzon, Smith, McMurtry and Professor McGurran. Dr. Masri’s 

evidence was also to the effect that the primary issue in terms of wait times in the 

public system concerns surgical care for conditions that do not pose a threat to life. 

This evidence is set out in detail above in the section on urgent and emergent care. 

[2758] In light of this evidence I conclude that the plaintiffs’ assertions of waiting 

causing death are not supported in the evidence. The evidence of timely urgent and 

emergent care in British Columbia may be an explanation for this. In any event, the 

plaintiffs’ argument of gross disproportionality cannot succeed on that issue (nor can 

their claim of unreasonable wait times for urgent and emergent care succeed). 

[2759] I add that the effects discussed here are not comparable to the situations in 

Insite and Bedford, the two cases the plaintiffs rely on in the context of their gross 

disproportionality claim. The harms in those cases related to proven risks of death 

and serious permanent and irreparable bodily harm. The uncontroverted evidence 

was that Insite saved lives of persons suffering from drug addictions. Likewise, in 

Bedford the prohibitions on bawdy-houses, living on the avails of prostitution and 

public communication directly denied prostitutes access to means that were 

essential to securing their lives. These included threats to their bodily and 

psychological integrity and threats of serious physical violence (including homicide). 

[2760] In both Insite and Bedford the severity of these harms was not in dispute. The 

dispute between the parties related to whether there was a causal connection 

between the harms and the impugned laws or state action. In the subject claim the 

evidence relating to harms of wait times is different, more complex and very much in 

dispute. All patients find waiting for surgery causes anxiety and pain, and 

deterioration of medical conditions while waiting for treatment is very much a 

medical concern. But there is no evidence that the introduction of duplicative private 

healthcare would save lives. 

[2761] With respect to non-urgent and non-emergent care, there is no question that 

there is a serious wait time problem affecting a large number of patients in British 
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Columbia. The profile of this large group is not clear but it includes many medical 

conditions. For example, the evidence clearly establishes that there are many 

patients in need of elective surgeries who are waiting well beyond the wait time 

benchmarks/priority codes associated with the diagnoses assigned by their treating 

physicians. The Ministry of Health witnesses, such as Ms. Feltham, Dr. Hamilton and 

Ms. Copes, gave evidence to this effect. For example, in the first quarter of 2018, 

41.3% of patients waited longer then their applicable wait time benchmark for 

scheduled surgeries. 

[2762] Degenerative (and deteriorating) conditions such as arthritis are one of the 

reasons for a large number of surgeries for things like joint replacements. According 

to the SPR data and Dr. Hamilton’s evidence, in 2018/2019, 26.5% of patients in 

need of hip and knee surgeries waited beyond the maximum 26-week benchmark. 

Again, urgent and emergent care is not a concern. The evidence from Drs. Masri 

and Bohm is that patients with osteoarthritis who require joint replacement surgery 

are at increased risk of not achieving the full benefit or even having diminished 

outcomes after waiting beyond six months for surgery. I have also accepted the 

evidence of Krystiana Corrado, Chris Chiavatti and the observations of physicians 

that the effects of waiting for surgery include prolonged pain and suffering, 

diminished functionality and reduced mobility. Interestingly, Dr. Masri’s evidence was 

that waiting beyond six months is not associated with any adverse long term effects 

in terms of pain or stiffness. 

[2763] I have also accepted the expert evidence of Dr. Masri (which I found was also 

generally consistent with the evidence of Drs. Bohm and Guyatt, experts for the 

defendant) that patients with orthopedic conditions are put at greater risk of 

diminished surgical outcomes as a result of waiting beyond 26 weeks (that is, 

six months) for surgery. I have no doubt that for some patients these effects can be 

serious and disruptive and the prolonging of symptoms and diminished surgical 

outcomes can affect employment as well as one’s family and social life. 
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[2764] Returning to the question here, is the situation with non-urgent and 

non-emergent patients (such as those waiting for elective surgery for joint 

replacements) an “extreme” case? Are the effects of the impugned provisions of the 

MPA grossly disproportionate to its purpose, such that “the seriousness of the 

deprivation is totally out of sync” with the purpose of the impugned provisions 

(Bedford at para. 120)? The focus of the gross proportionality analysis under s. 7 of 

the Charter is not on the impact of the impugned provisions on society as a whole 

(this comes under s. 1, after the s. 7 analysis) but on the impact on the rights of the 

claimants (Carter at para. 89). 

[2765] While the effects of wait times and the impugned provisions in this case 

should not be taken lightly, they do not affect life itself. As Dr. Masri (an expert for 

the plaintiffs) put it, nobody dies while waiting for a joint replacement. I hasten to add 

that a finding of death or of a life threatening condition is not necessary in order to 

establish a claim that an impugned statutory provision is grossly disproportionate. 

Something serious and extreme is required but not necessarily death or the 

imminent threat of death. But in the subject claim there is no evidence to suggest 

that the effects of the deprivation of security of the person is so severe that “waiting 

for treatment under these conditions is nothing short of tortuous,” as alleged by the 

plaintiffs. 

[2766] The plaintiffs also fail to acknowledge that anyone who is suffering from a 

serious medical condition and waiting for surgery will experience pain, suffering or 

reduced functionality as well as anxiety and stress. Patients are on a wait list 

precisely because they have a medical condition that can include pain, discomfort 

and restrictions. That is why they require medical care. Some will suffer more pain 

than others and some will be more disabled than others with the same condition. 

The expert evidence is that six months is an important wait time threshold at least for 

joint replacements, but some patients might well consider it impossible to wait that 

long. The difficulty is separating out the symptoms of the underlying condition from 

the symptoms of the wait. 
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[2767] The evidence of Mr. Chiavatti and Ms. Corrado is representative of the 

evidence from patients about their experiences while waiting for treatment. 

[2768] Ms. Corrado injured her knee playing soccer. I have concluded above that her 

wait for surgery was beyond the established benchmarks and, during her wait, her 

pain intensified and her mobility and functionality diminished. On this basis her right 

to security of the person under s. 7 of the Charter was engaged. 

[2769] Ms. Corrado testified about the problems of being on crutches for a period 

time, she had pain and swelling in the knee, she “lost focus” for a time, she had 

trouble keeping up at school and she felt depressed and anxious. She was difficult to 

talk to and her parents were saddened. The only evidence on the point of potential 

psychological harm was her statements that “I didn’t know what to do with myself in 

those months” and that she felt “demoralized” and “upset.” I accept that it was a 

difficult time for her, especially not playing sports and the worry of not being able to 

get a sports scholarship. However, I concluded above that Ms. Corrado’s claim falls 

short of establishing serious psychological harm. 

[2770] Mr. Chiavatti also injured his knee, but while wrestling in a physical education 

class at school. I have found above that he waited for surgery longer than the 

established benchmark. His right to security of the person under s. 7 of the Charter 

was engaged because his wait for treatment exceeded the established benchmark 

and during the wait his condition deteriorated, his pain worsened and his 

functionality diminished. During his wait, his walking was restricted, he could not 

participate in sports, he found it socially isolating and he had trouble sleeping. He 

missed sports and he was concerned that participation in sports was one of the 

things that universities considered for admissions. I have found above that his claim 

for psychological harm has not been established on the basis of his statements that 

he was “quite unhappy” and “kind of grouchy.” 

[2771] Again, there is no expert evidence about the conditions of these two patients 

and, in any event, it may well be a very difficult task to say what symptoms were 

from the wait and what symptoms were from the underlying condition. I have 
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discussed above the approach to causation in Bedford (at paras. 74-78). At some 

point in the development of their conditions both Ms. Corrado and Mr. Chiavatti were 

negatively affected by their wait times, judging from their individual circumstances 

and the clinical significance of their wait times exceeding the maximum wait times 

associated with their provincial priority codes. Those symptoms caused by the 

underlying condition had nothing to do with the operation of the impugned provisions 

and they were the unfortunate result of being injured. 

[2772] With all of that in mind, I have concluded above that the symptoms of 

Ms. Corrado and Mr. Chiavatti were sufficiently causally connected to waiting for 

care. However, I am unable to find here that their symptoms go beyond the pain, 

inconvenience and stress that all patients experience due to their condition while 

waiting for care. That is, I cannot conclude that their wait times were totally out of 

sync with the norms of people waiting for treatment in a public healthcare system 

that is based on need and not ability to pay, and, therefore, these two examples do 

not support a conclusion of gross disproportionality. Certainly, some patients waiting 

for necessary medical services find it extremely difficult to manage. But that does not 

rise to the level of “severe, permanent and sometimes even lethal impact” on 

patients as asserted by the plaintiffs. Nor is the impact of the impugned provisions 

draconian or extreme when compared with their purpose because patients will have 

pain and disability from the underlying condition in any event. Specifically, I find that 

the symptoms of Ms. Corrado and Mr. Chiavatti were not extreme for the purposes 

of applying the test for gross disproportionality. 

[2773] A related matter is that, as part of the triaging process, judgements are made 

all the time about the priority to be assigned to a patient. All of the surgeons who 

testified explained that a priority could be changed as a result of, for example, the 

deterioration of a medical condition (or improvement). The triaging process is a vital 

part of the treatment process and no one has said it is not working or not working 

appropriately. I do not think I should defer entirely to medical judgement, but I must 

give some weight to the judgement of physicians for medical issues, and I am very 

reluctant to constitutionalize that process by imposing this court’s judgement about 
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those issues. Nonetheless, I can say that the very serious and even extreme 

scenarios relied on by the plaintiffs as support for their submission on gross 

disproportionality would or should result in a high priority being assigned to the 

affected patients in the triaging process. 

[2774] It is also important to keep in mind that the plaintiffs do not say that wait times 

for medical care in the public system would improve in the event their claim is 

successful. Instead they seek the choice to obtain private care rather than waiting in 

the public system. As discussed above, this position is consistent with the near 

unanimous expert evidence (including all but one of the plaintiffs’ experts) that the 

introduction of duplicative private healthcare in British Columbia would not improve 

wait times in the public system. There is also significant expert evidence that wait 

times would actually get worse in the public system with the introduction of 

duplicative private healthcare in British Columbia (because of competition for 

resources, among other reasons). 

[2775] Logically, this must mean that the wait time problems relied on by the 

plaintiffs (“severe and prolonged suffering” and the “lethal impact” of the impugned 

provisions) for their argument about gross disproportionality would continue or even 

get worse in the public healthcare system if their claim is successful. Those that 

could afford private healthcare would get faster care in a private system and those 

with pre-existing conditions, co-morbidities or insufficient funds would continue to 

wait for care in the public system, perhaps wait even longer than they are currently 

waiting. As discussed above this is contrary to care based on need and not the 

ability to pay and it would create an inequitable healthcare system. 

[2776] Finally, as a matter of the proportionality between purpose and harm (or 

effect), it is important to acknowledge the importance of the purpose of the MPA. It is 

the foundation of our public healthcare and it creates an equitable (although 

imperfect) system of care based on need rather than on ability to pay. The evidence 

is that those with the greatest and most urgent medical needs, such as people with 

disabilities, the elderly, and people struggling with mental illness and substance 
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abuse issues, are highly unlikely to benefit from a duplicative private healthcare 

system. 

[2777] This is the equity issue discussed above and it arises because these groups 

of people would not be eligible for private insurance and possibly could not afford 

private care. Further, those without the most urgent medical needs, but of lower 

incomes, would not be able to afford private insurance or care. All of these 

populations would be dependent on a public system struggling with reduced capacity 

due to competition with a parallel private system over the same pool of healthcare 

professionals. They would not have the same choices as those who could afford 

private care and those that did not have pre-existing conditions or co-morbidities. 

[2778] In this context, I agree with the submission of the Coalition Intervenors that 

the patients on whose behalf the plaintiffs have brought this claim are also 

beneficiaries of the same provisions they challenge in this case and they do not seek 

to relinquish these benefits. To the contrary, the plaintiffs have repeatedly stated that 

they wish to stay part of the public system. This at least demonstrates the 

importance of the government objectives being advanced by the provisions, and the 

complex ways in which the MPA furthers those objectives. 

[2779] The underlying support for the purpose of the impugned provisions is set out 

in some detail in the above section on arbitrariness. The evidence (in particular, the 

expert evidence and the literature discussed above in the arbitrariness section) 

demonstrates that the impugned provisions are essential in order to suppress and 

discourage a duplicative private healthcare system from emerging and competing 

with the public system to the latter’s detriment. This is not a matter of unfair 

competition by a monopolistic and inefficient public healthcare system, but a 

legislative technique to avoid the increased taxes that would be necessary for the 

public system to compete with the private system. Again, the impugned provisions 

do permit some private healthcare and they are not a blanket prohibition as asserted 

by the plaintiffs. 
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(d) Conclusion: gross disproportionality 

[2780] The plaintiffs have again misread the purpose of the MPA. It is not limited to 

preserving and ensuring the sustainability of a universal public healthcare system, or 

ensuring the accessibility and viability of the public healthcare system, as the 

plaintiffs characterize it. The purpose is also to ensure that access to medically 

necessary healthcare is based on need and not ability to pay. I conclude the effects 

of the impugned provisions on the claimants’ s. 7 right to security of the person are 

not grossly disproportionate to the purpose of ensuring a healthcare system is based 

on need. 

[2781] As well, the healthcare regime under the MPA and the impugned provisions in 

particular, are based on equitable care. Equal or identical care between patients is 

not part of the purpose of the MPA and nor is it achievable. The previous decision in 

Insite is of limited assistance since it was about the application of a challenged law 

and not about whether the law itself was lawful, as in the subject case. Further, I 

conclude from Bedford and Carter, that in the gross disproportionality analysis, I am 

not concerned with the effectiveness of the law. 

[2782] According to all of the evidence (including from the plaintiffs) urgent and 

emergent care in British Columbia is timely and of good quality. There is no 

evidence that the effects of the impugned provisions of the MPA have a “lethal 

impact” and there is no basis for finding that their effects are grossly disproportionate 

with respect to urgent and emergent care. 

[2783] For all medical conditions, there are consequences for waiting for healthcare 

that include pain, disability and impacts on family life, social life, and fitness for work. 

Consequences of pain and disability from the underlying condition and not from 

waiting are not evidence of gross disproportionality. Something more than what the 

plaintiffs establish on their evidence is required to elevate the medical condition to 

an extreme level (but not necessarily death or imminent threat of death). 

[2784] I conclude that the plaintiffs have not established that the effects of the 

impugned provisions on their right to security of the person are totally out of sync 
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with the legislative purpose, which includes the need for an equitable healthcare 

system. I therefore find that they have not demonstrated that the impugned 

provisions are grossly disproportionate. 

R. SUMMARY AND CONCLUSIONS ON SECTION 7 

[2785] Pursuant to s. 7 of the Charter, the plaintiffs must prove, at the first stage, that 

the impugned law deprives them of their right to life, right to liberty or right to security 

of the person. At the second stage, the plaintiffs must prove that any deprivation was 

contrary to the principles of fundamental justice. The principles relevant to this case 

are arbitrariness, overbreadth and gross disproportionality. 

[2786] As discussed in Chaoulli, not every difficulty rises to the level of adverse 

impact on security of the person under s. 7. The impact, whether psychological or 

physical, must be serious. In addition, there is no constitutional right to healthcare. 

However, where patients experience wait times that are clinically significant to their 

current and future health, the right to security of the person under s. 7 is engaged. In 

Bedford the Supreme Court of Canada concluded that a sufficient causal connection 

is required between an impugned law and the harms alleged to be caused by that 

law. 

[2787] A patient may prove harm under s. 7 of the Charter in two separate ways. 

There can be expert evidence that the harm is causally related to waiting for 

treatment in an individual case. There is no such expert evidence in this case with 

respect to any of the patient plaintiffs or the non-party patient witnesses. Second, 

there can be evidence about the individual circumstances of patients, coupled with 

generalized evidence about wait time data and benchmarks and expert evidence 

that explains the generalized evidence, including when a patient would be at risk of 

physical harm as a result of waiting for surgery. This second approach has been 

successful here in the case of two plaintiffs. 

[2788] In British Columbia there are provincial priority codes with respect to what are 

reasonable maximum wait times for a number of procedures. These were developed 

using medical expertise and the participation of specialists and they are intended to 
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guide the judgements that physicians make as part of the triaging process. I have 

adopted these priority codes as a way to assess whether a patient’s wait is clinically 

significant. 

[2789] Using this approach there have been unreasonable wait times for patients in 

British Columbia. In these circumstances the impugned provisions have the indirect 

effect of making private surgical alternatives unavailable, thereby subjecting these 

patients to excessive wait times in the public system. It is uncontentious that some 

patients who are otherwise willing, able and available to undergo surgery cannot be 

offered surgical slots in the public system within a reasonable time as defined by the 

priority codes. 

[2790] For this reason I have found that the plaintiffs have met the evidentiary 

burden at the first stage of the s. 7 analysis, albeit for only a much smaller subset of 

patients and medical conditions than they refer to in their pleadings and 

submissions. Specifically, I have found that the right to security of the person under 

s. 7 of the Charter has been engaged for the plaintiffs Mr. Chiavatti and Ms. Corrado 

and similarly situated patients with deteriorating conditions that require elective 

surgical care. 

[2791] Security of the person is not engaged for the other three plaintiffs. For 

Ms. Martens, there were no priority codes at the material times and the plaintiffs’ 

estimation of her likely wait time for a colonoscopy in the public system is 

exaggerated and speculative. In addition, the treatment she needed (cancer surgery) 

could not have been provided in the private healthcare system and, therefore there 

was an insufficient causal connection with the impugned provisions of the MPA and 

the harm she suffered. For Walid Khalfallah, his wait time was beyond the P-CATS 

guidelines but the very complex surgery he needed was also not available in the 

private system in British Columbia. 

[2792] Ms. Krahn went to the plaintiff Cambie Surgeries for treatment on her left 

knee, so it is not known what her priority code would have been. With respect to her 

right knee, Ms. Krahn also went directly to Cambie Surgeries. There is no expert 
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evidence or other medical evidence to substantiate the plaintiffs’ assertions 

regarding Ms. Krahn’s “likely” wait time benchmark, so it is impossible to determine 

what her priority code and corresponding wait time benchmark would have been. 

None of the patient witnesses (party and non-party) demonstrated there had been 

serious psychological harm from waiting. 

[2793] The right to life was not engaged in this case because there is no expert 

evidence explaining that anyone died as a result of waiting (they may have died of 

other causes while waiting). Further, all of the expert witnesses (including the 

plaintiffs’ experts) testified that urgent and emergent care in British Columbia is 

timely and of high quality. 

[2794] The right to liberty under s. 7 is engaged when a law or state action interferes 

with a person’s ability to make fundamental personal choices. The MPA does not 

limit a patient’s freedom to choose his or her treating physician. Under the MPA (and 

as part of the history of the development of public healthcare in Canada) patients are 

free to choose their medical care as well as where, when and who will provide them 

with that care. Accordingly, I have found that the right to liberty is not engaged in this 

case. 

[2795] The two primary examples of private surgical procedures which were 

discussed at length at trial are day care orthopedic surgeries and cataract surgeries. 

These surgeries can be performed in a private clinic and would alleviate some 

patients from the harms of excessive wait times where the public system cannot 

meet this demand within these patients’ wait time benchmarks. However, the 

impugned provisions have the indirect effect of making it economically unsustainable 

for physicians to provide this service privately. In so doing the impugned provisions 

indirectly deny some patients access to measures that would prevent or minimize 

the harms associated with wait times, which engage their right to security of the 

person. 

[2796] However, I have ultimately found that the plaintiffs’ have not established that 

the deprivation is not in accordance with the principles of fundamental justice under 
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s. 7. Specifically, I have concluded that the plaintiffs have not established that the 

impugned provisions are arbitrary, overbroad or grossly disproportionate. 

[2797] The test of arbitrariness (from Bedford) is whether there is a connection or a 

rational connection between the purpose of a law and its effects. The evidence 

establishes that there are multiple rational connections between the effects of the 

impugned provisions and their legislative purpose. I do not agree with the plaintiffs 

that the defendant’s “concerns” with respect to the effects of duplicative private 

healthcare on the preservation of and sustainability of the universal public system 

and equitable access to necessary medical care are “imagined.” To the contrary, 

I find that the evidence demonstrates that the risks the defendant has identified with 

duplicative private healthcare are very real and well founded. 

[2798] I have concluded that the evidence suggests there is a rational basis for 

concluding that the introduction duplicative private healthcare in British Columbia 

would have a serious detrimental impact on equitable access to necessary medical 

services. It would introduce a second tier of preferential healthcare on the basis of 

one’s ability to pay and not medical need. Further, the evidence suggests that 

duplicative private healthcare would increase demand and costs overall while also 

reducing capacity in the public healthcare system. There is a genuine risk that both 

the sustainability of the universal public system and equitable access to healthcare 

would be undermined. 

[2799] In addition, I find that there is evidence to support the defendant’s concern 

that duplicative private healthcare would encourage perverse incentives and 

unethical behavior by healthcare providers in order to divert certain patients from the 

public to the more lucrative private system. Due to the change a duplicative private 

healthcare system would have on the incentive mechanisms underlying the 

healthcare system in this province, including the financial allure of the private 

provision of care, there is a real and substantive risk that the public system and its 

patients would be worse off as a result of allowing duplicative private healthcare. 
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[2800] Therefore, I find that the plaintiffs have not established that the effects of the 

impugned provisions bear no connection to their legislative purpose. The plaintiffs 

have not proven that their deprivation of the right to security of the person under s. 7 

of the Charter is arbitrary. 

[2801] I have also concluded that the plaintiffs’ overbreadth claim must be rejected. 

To the extent the plaintiffs raise a separate argument from their arbitrariness claim, 

they have not established that the impugned provisions capture persons or activities 

that are not connected to the legislative purpose. Specifically, the plaintiffs claim that 

the impugned provisions go too far. This is because they restrict enrolled specialists 

from providing necessary medical care privately when they have fulfilled their 

obligations in the public system (such as using all of their operating room time 

available). However, according to the defendant, whose view I accept, this ignores 

the actual nature and full range of services provided by specialists. I have decided 

that this submission also does not address the concerns associated with duplicative 

private healthcare in a meaningful way. 

[2802] Finally, I also find that the plaintiffs’ gross disproportionality claim must fail. 

While I recognize that for some patients, excessive wait times for elective surgery 

will cause some harm, the evidence does not demonstrate that the effects of the 

impugned provisions are extreme or totally out of sync with their legislative purpose. 

[2803] In conclusion, the plaintiffs have not established their claim under s. 7 of the 

Charter. They have established deprivation of security of the person (but not the 

right to life or the right to liberty) under the first stage for two of the plaintiffs. 

However, under the second stage, they have not proven that the deprivation was not 

in accordance with the principles of fundamental justice. Therefore, the plaintiffs’ 

claim under s. 7 of the Charter must be dismissed. 

S. SECTION 15: EQUALITY 

[2804] The plaintiffs also claim that the four impugned provisions of the MPA violate 

their equality rights under s. 15 of the Charter. The defendant, Canada, and all of the 
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intervenors oppose the plaintiffs’ equality claim (except for the British Columbia 

Anesthesiologists’ Society which took no position). 

(a) Introduction 

[2805] The plaintiffs rely on the grounds of age, disability and type of disability and 

they say that the impugned provisions “impose an unequal burden.” This is because 

the MPA “prohibits access to private treatment for many British Columbia residents, 

but exempts others from this harmful restriction.” 

[2806] Specifically, the plaintiffs point out that beneficiaries who are covered under 

WorkSafeBC, are exempted from the MPA and receive expedited access to surgical 

care at private clinics. They submit that since this benefit is only available for 

workplace injuries, those who cannot work due to their disability or age cannot enjoy 

expedited surgical care funded by WorkSafeBC. For this reason, as a matter of 

demographics, the plaintiffs maintain that the impugned provisions disproportionately 

burden persons with disabilities and persons who are very young or elderly in a 

manner contrary to s. 15 of the Charter. I have described the workers’ compensation 

system, including the Workers Compensation Act, R.S.B.C. 1996, c. 492 (“WCA”), 

as part of the above discussion of public healthcare in British Columbia. 

[2807] In the alternative, the plaintiffs suggest that the present case is an opportunity 

for the court to revisit the previous judgments of the Supreme Court of Canada with 

respect to s. 15(1) of the Charter. They urge me to recognize discrimination on the 

basis of a “fundamental personal interest” in the context of a novel, “interest-based” 

approach to s. 15 claims alongside the current “grounds-based” approach to 

equality. The relevant interest is “the interest in one’s bodily integrity, personal health 

and well-being, and the need for access to timely medical care.” By denying some 

British Columbia residents access to private surgical care, while permitting others to 

access such care, the plaintiffs maintain that the impugned provisions discriminate 

on the basis of this interest. This submission goes beyond simply adding a new 

analogous ground under s. 15 and effectively proposes a new framework for 

considering claims of discrimination. 



Cambie Surgeries Corporation v. British Columbia (Attorney General) Page 784 

[2808] The defendant submits that the plaintiffs’ s. 15 claim fails since they establish 

no distinction on the basis of an analogous or enumerated ground. The defendant 

submits there is no evidence of a “negative effect” so far as the plaintiffs have not 

shown MSP beneficiaries suffer worse health outcomes than WorkSafeBC 

claimants. The defendant also submits that there is no evidence that MSP 

beneficiaries are as a group more disabled than WorkSafeBC claimants, nor is there 

evidence that age is a disproportionate factor in any difference in treatment between 

the two groups. 

[2809] Furthermore, the defendant maintains the claim fails at the preliminary 

discrimination stage of the test under s. 15. The defendant submits there is no 

evidence that MSP beneficiaries are historically disadvantaged relative to 

WorkSafeBC claimants. Moreover, any distinction reflects real differences in the 

needs of the persons accessing WorkSafeBC compared to MSP. And the defendant 

says that the plaintiffs’ s. 15 interest-based approach is not only contrary to three 

decades of s. 15 jurisprudence, but would promote uncertainty and create an 

unworkable constitutional standard. 

[2810] Canada submits that the plaintiffs’ claim fails, as it is not based on a benefit 

provided by law as required by the Supreme Court of Canada in Auton (Guardian ad 

litem of) v. British Columbia (Attorney General), 2004 SCC 78. Instead, Canada 

submits that the plaintiffs seek a right to unrestricted financing of private healthcare, 

something that no law in the province provides. 

[2811] In the alternative, Canada submits that the plaintiffs cannot compare the 

treatment of groups under different legislative schemes that operate in different 

circumstances to establish a distinction on the basis of analogous or enumerated 

grounds. Rather, comparing the treatment of MSP beneficiaries under the MPA to 

claimants under the WCA is akin to comparing “apples and oranges.” To the extent 

there is a distinction, it is not based on personal characteristics but the fact the 

groups are covered under different legislative schemes. Canada advances an 

argument similar to the defendant against the plaintiffs’ s. 15 interest-based 
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approach, pointing out that it is inconsistent with s. 15’s focus on substantive 

equality. 

[2812] There are problems with the plaintiffs’ claim but, before addressing them it is 

necessary to provide an explanation of the exemption referred to by the plaintiffs. 

(b) The plaintiffs’ section 15 claim 

[2813] The exemption referred to in the plaintiffs’ argument arises under the 

definition of benefits in the MPA, s. 5(1)(c) of the MPA and Minute #97-068 of the 

Medical Services Commission. I set out the definition of benefits and s. 5(1)(c) of the 

MPA below: 

“benefits” means 

(a) medically required services rendered by a medical practitioner who is 
enrolled under section 13, unless the services are determined under 
section 5 by the commission not to be benefits, 

(b) required services prescribed as benefits under section 51 and 
rendered by a health care practitioner who is enrolled under 
section 13, or 

(c) unless determined by the commission under section 5 not to be 
benefits, medically required services performed 

(i) in an approved diagnostic facility, and 

(ii) by or under the supervision of an enrolled medical practitioner 
who is acting 

(A) on request of a person in a prescribed category of 
persons, or 

(B) in accordance with protocols approved by the 
commission; 

... 

Responsibilities and powers of the commission 

5  (1) The commission may do one or more of the following: 

... 

(c) determine the services rendered by an enrolled medical 
practitioner, or performed in an approved diagnostic facility, 
that are not benefits under this Act; 

[Emphasis added.] 
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[2814] I set out Minute #97-068 of the Medical Services Commission, dated 

October 21, 1997, below: 

MINUTE OF THE COMMISSION 

97-068 

Excluded Medical and Diagnostic Services 

This Minute is enacted under section 5(1)(c) of the Medicare Protection Act 
(“the Act”) and will take effect on the day the Medical Service Act 
Regulations, B.C. Reg. 144/68 and the Medical and Health Care Services 
Regulation, B.C. Reg. 281/92, are repealed and replaced. 

Excluded medical services 

1. Benefits under the Act do not include services rendered by an 
enrolled medical practitioner, or performed in an approved diagnostic 
facility, that a person is entitled to and eligible for under: 

(a) the Aeronautics Act (Canada); 

(b) the Civilian War Pensions and Allowances Act (Canada); 

(c) the Government Employees Compensation Act (Canada); 

(d)  the Merchant Seaman Compensation Act (Canada); 

(e) the National Defence Act (Canada); 

(f) the Penitentiary Act (Canada); 

(g) the Pension Act of (Canada); 

(h) the Royal Canadian Mounted Police Act (Canada); 

(i) the Royal Canadian Mounted Police Pension Continuation Act 
(Canada); 

(j) the Royal Canadian Mounted Police Superannuation Act 
(Canada); 

(k) the Veterans Rehabilitation Act (Canada); 

(l) the Workers Compensation Act; or 

(m) the Hospital Insurance Act. 

[Emphasis added.] 

[2815] I also note that Minute #15-084 of the Medical Services Commission, dated 

September 23, 2015, amended the above Minute #97-068 by deleting para. 1(h) (the 

Royal Canadian Mounted Police Act (Canada)). However, other than that change, as 

of the close of the evidence in this trial, Minute #97-068 remained in force as it reads 

above. 
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[2816] The result is that services rendered by an enrolled medical practitioner (i.e., 

physician) that a person is entitled to and eligible for under the WCA, or any of the 

other above statutes, do not constitute benefits under the MPA. These services are 

therefore not subject to the restrictions in the MPA, including the impugned 

provisions. 

[2817] The basis of this exemption seems to be that these statutes fund alternative 

healthcare plans, which are not confined to the MSP tariffs. 

[2818] Persons who are covered under these alternative public healthcare plans are 

exempt from the MPA. For example, federal prisoners can receive medically 

required services exempt from the restrictions in the MPA, as can injured workers 

under the WCA. 

[2819] I pause to note that the defendant appears to cite s. 27 of the Medical and 

Health Care Services Regulation, B.C. Reg. 426/97 as the basis of the WCA 

exemption. However, s. 27 of the Regulation only applies to services rendered by 

healthcare practitioners. When reading the definition of healthcare practitioner in the 

MPA in combination with s. 17 of the Regulation, a healthcare practitioner means a 

person entitled to practise as a chiropractor, dentist, optometrist, podiatrist, and a 

member of the following healthcare occupations: physical therapy, massage therapy, 

naturopathic medicine, midwifery, and acupuncture. For reasons that are not clear 

this list omits physicians or medical practitioners. It may be because medical 

practitioners are dealt with under Minute #97-068. 

[2820] As further context, since the late 1990s, WorkSafeBC has paid a premium 

(above MSP tariffs) to surgeons if they see claimants (under the WCA) within certain 

timelines. These timelines are significantly shorter than the wait times in the MSP 

system and, to meet these timelines, surgeons provide surgical care in private 

clinics. WorkSafeBC enacted this policy as a means to reduce the amount of 

compensation that would have to be paid out to workers if they were waiting in the 

MSP system and were unable to work. WorkSafeBC claimants who are able to work 

or have complex medical conditions or co-morbidities that cannot be treated in 
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private surgical clinics (and must be treated in the public system) are not part of this 

expedited service. They are treated in the public system with the same priorities as 

MSP patients. And, not all WorkSafeBC beneficiaries are eligible to expedited 

services in any event as discussed below. 

[2821] It is important to note that WorkSafeBC is not a private insurer, nor are its 

claimants paying above MSP tariffs for private surgery, either out of pocket or 

through a private insurer. The same is true for federal prisoners. WorkSafeBC is 

funded by employers and not from general taxation, and its claimants do not pay for 

medical treatment or income benefits. As well, as discussed earlier, workers’ 

compensation is also excluded from the Canada Health Act, R.S.C. 1985, c. C-6 

(“CHA”) and as a historical matter the workers’ compensation coverage was 

grandfathered when the national healthcare scheme was established. 

(c) The legal context 

[2822] The plaintiffs claim that the impugned provisions disproportionately burden 

the elderly and the very young, as well as the disabled, thereby creating a 

discriminatory distinction in breach of s. 15 of the Charter. 

[2823] Section 15 provides that: 

(1) Every individual is equal before and under the law and has the right to 
the equal protection and equal benefit of the law without discrimination and, 
in particular, without discrimination based on race, national or ethnic origin, 
colour, religion, sex, age or mental or physical disability. 

(2) Subsection (1) does not preclude any law, program or activity that has 
as its object the amelioration of conditions of disadvantaged individuals or 
groups including those that are disadvantaged because of race, national or 
ethnic origin, colour, religion, sex, age or mental or physical disability. 

[2824] The plaintiffs bear the evidentiary onus of establishing a violation of s. 15(1). 

There is some authority to the effect that if government can demonstrate that an 

impugned program meets the criteria under s. 15(2) then it is not necessary to 

conduct a s. 15(1) analysis. On this view, the two provisions are intended to work 

together to promote substantive equality (R. v. Kapp, 2008 SCC 41 at para. 37). In 
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any event, the defendant does not assert that the impugned provisions have an 

ameliorative purpose under s. 15(2). 

[2825] Section 15 protects substantive, not formal, equality. The aim is to prevent 

laws from perpetuating systemic disadvantages that certain groups have historically 

faced and it recognizes that differential treatment may be necessary to do so 

(Kahkewistahaw First Nation v. Taypotat, 2015 SCC 30 at para. 17). Consequently, 

not all distinctions under a law will give rise to a breach of s. 15 (Andrews v. Law 

Society of British Columbia, [1989] 1 S.C.R. 143 at 164). Rather, the focus is on 

those distinctions in law that perpetuate discrimination against historically 

disadvantaged groups (Quebec (Attorney General) v. A, 2013 SCC 5 at para. 332). 

[2826] The focus on substantive equality means that s. 15 captures both direct and 

indirect discrimination. In other words, the discriminatory distinction may either be on 

the face of the law or arise from a “disproportionately negative impact on a group or 

individual that can be identified by factors relating to enumerated or analogous 

grounds” (Withler v. Canada (Attorney General), 2011 SCC 12 at para. 64). 

[2827] To establish a s. 15 claim, a claimant must first demonstrate a claim based on 

a benefit provided for, or burden imposed by, the impugned law (Auton at para. 28). 

This constraint reflects the principle that s. 15 cannot be used to compel a 

government to create a particular social benefit (Auton at para. 41). 

[2828] Assuming a claimant identifies a benefit or burden on which to base a claim, 

the next step is to show a prima facie violation of s. 15(1). The test for a prima facie 

violation of s. 15 involves two steps. It was most recently stated in Centrale des 

syndicats du Québec v. Quebec (Attorney General), 2018 SCC 18 at para. 22: 

[22] ... Does the challenged law, on its face or in its impact, draw a 
distinction based on an enumerated or analogous ground, and if so, does it 
impose “burdens or [deny] a benefit in a manner that has the effect of 
reinforcing, perpetuating or exacerbating ... disadvantage”, including 
“historical” disadvantage? ... 
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[2829] Thus there are two steps to the s. 15(1) analysis: the distinction stage and the 

discrimination stage. The purpose of the first step of the s. 15(1) analysis was 

explained in Quebec (Attorney General) v. Alliance du personnel professionnel et 

technique de la santé et des services sociaux, 2018 SCC 17 at para. 26: 

[26] The first step of the s. 15(1) analysis is not a preliminary merits 
screen, nor an onerous hurdle designed to weed out claims on technical 
bases. Rather, its purpose is to ensure that s. 15(1) of the Charter is 
accessible to those whom it was designed to protect. The “distinction” stage 
of the analysis should only bar claims that are not “intended to be prohibited 
by the Charter “because they are not based on enumerated or analogous 
grounds -- which are “constant markers of suspect decision making or 
potential discrimination” (Withler v. Canada (Attorney General), [2011] 
1 S.C.R. 396, at para. 33; Taypotat, at para. 19, quoting Corbiere v. Canada 
(Minister of Indian and Northern Affairs), [1999] 2 S.C.R. 203, at para. 8). The 
purpose, in other words, is to exclude claims that have “nothing to do with 
substantive equality” (Taypotat, at para. 19, quoting Lynn Smith and William 
Black, “The Equality Rights” (2013), 62 S.C.L.R. (2d) 301, at p. 336). For that 
reason it is not appropriate, at the first step, to require consideration of other 
factors -- including discriminatory impact, which should be addressed 
squarely at the second stage of the analysis. The focus must remain on the 
grounds of the distinction. 

[Italics emphasis in original; underlining emphasis added.] 

[2830] Thus, identifying enumerated or analogous grounds at this stage ensures 

s. 15 claims are linked to the purpose of s. 15 of curtailing disadvantages 

perpetuated by state action with respect to groups that have been historically 

discriminated against. 

[2831] On the second step of the s. 15(1) analysis, the focus is not on whether the 

distinction embodies a discriminatory attitude or perpetuates a negative stereotype, 

but whether it has a discriminatory impact (Alliance at para. 28). This impact arises 

where the law imposes a burden or denies a benefit in a manner that reinforces, 

perpetuates or exacerbates a group’s disadvantage (Taypotat at para. 20). 

[2832] As final legal context, I note that in Chaoulli, the claimants also made a s. 15 

claim alleging unlawful discrimination of the Québec legislation on the ground of 

residency. The argument was that non-Québec residents were not subject to the 

prohibitions on private insurance in the Québec legislation. This parallels the 
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argument that WorkSafeBC claimants in British Columbia are exempt from the 

requirements in the MPA. The trial judge and the Court of Appeal rejected this claim 

finding that the claimants did not establish that the law imposed a burden or 

conferred a benefit in a discriminatory manner on the basis of an enumerated or 

analogous ground (Chaoulli c. Québec (Procureure générale), 2000 CanLII 17910, 

[2000] J.Q. no. 479 (C.S.) at paras. 303-306; Chaoulli v. Québec (Attorney General), 

[2002] R.J.Q. 1205 (Q.C.C.A.), [2002] CarswellQue 598 at paras. 40-48). The s. 15 

claim was not considered by the Supreme Court of Canada. 

(d) Threshold problems with the plaintiffs’ section 15 claim 

[2833] There are a number of immediate problems with the plaintiffs’ claim under 

s. 15 of the Charter. 

[2834] It is framed in the following terms in their final written argument: 

2969. A distinction drawn on the basis of workplace or worker status is not 
necessarily discriminatory. However, in this case, the impugned provisions 
have a substantively discriminatory effect on the basis of age, disability, and 
type of disability because: 

i. members of the workforce are disproportionately between the 
ages of 18 and 65; 

ii. individuals must be physically and mentally able to enter the 
workforce in order to benefit from the exemptions; and 

iii. workers will only require medical treatment for workplace 
injuries that can be caused in the course of work (i.e. physical 
trauma, workplace-related diseases), and not injuries and 
illnesses that arise from other sources (e.g. genetic 
disabilities). 

2970. Therefore, the effect of applying the impugned provisions generally, 
but not to individuals who are injured at work, is to impose a disproportionate 
impact on individuals who: 

i. because of their age, do not or cannot work;  

ii. because of a mental or physical disability, do not or cannot 
work; and 

iii. because their mental or physical disability is caused by 
non-work related factors, will not have the same access to 
timely and necessary medical treatment as those whose 
disabilities stem from workplace related illnesses or injuries. 
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2971. In effect, the Government has said that if you do not work, because 
you are either too young or too old, or because of your disability, you cannot 
qualify for the exemptions that are available to ensure that workers get the 
health care that they need in a timely fashion. 

2972. And it has said that if your mental or physical disability is of the type 
caused by non-work related circumstances (e.g. a genetic disorder), then you 
will not be eligible for the exemptions, which apply only to those whose injury 
or illness is caused by participation in the workforce. 

2973. The Plaintiffs’ claim under section 15 is therefore quite simple: 
enforcing the impugned provisions against some, but not others, has the 
effect of imposing a significant burden on some persons that is not imposed 
on all. 

2974. And by tying exemptions to that burden to an individual’s participation 
in the workforce, as this legislative scheme does, it discriminates against 
those who are unable to enter the workforce due to their age or disability, or 
whose injuries or illnesses are caused by factors unrelated to work. 

[Emphasis in original.] 

[2835] As I read this submission there is discrimination because “applying the 

impugned provisions generally, but not to individuals who are injured at work, is to 

impose a disproportionate impact on individuals” who cannot work because of their 

age, their physical or mental disability, and because their physical or mental 

disability is not caused by work, but caused by “non-work factors.” As a result of their 

non-work related disability, patients outside the workers’ compensation system do 

not have access to timely care as is available to those inside the workers’ 

compensation system. 

[2836] As can perhaps be seen the plaintiffs do not challenge the exemption 

provided for in Minute #97-068. Nor do they challenge any aspect of the alternative 

public health plans which they say confer the benefit of expedited surgical care. 

Nonetheless, the plaintiffs maintain it is this exemption, and the prerequisites of 

eligibility to the alternative plans, that have led to a discriminatory burden on certain 

groups protected under s. 15. But that claim has nothing to do with the impugned 

provisions of the MPA. There is nothing in the option for enrolled physicians to elect 

to be paid by beneficiaries directly (s. 14), in the restrictions on extra billing and user 

charges (ss. 17, 18) or in the restrictions on private insurance (s. 45) about 

alternative public healthcare such as that provided by WorkSafeBC. It follows that 
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I do not agree that the impugned provisions of the MPA have a “substantively 

discriminatory effect.” 

[2837] Put another way, if the plaintiffs are successful in their claim against the 

impugned provisions of the MPA, the WCA exemption would continue. It may make 

some business sense for the corporate plaintiffs to maintain their work with 

WorkSafeBC by not challenging the exemptions available to injured workers. But 

I cannot decide the exemption is unconstitutional if it has not been challenged. It 

follows, then, that the plaintiffs’ s. 15 claim is inadequately pleaded, since the 

allegedly discriminatory provisions, are conspicuously absent in their pleadings. 

[2838] Another threshold problem with the plaintiffs’ claim is that it is grounded on a 

non-existent benefit. A s. 15 claim must be based on a benefit provided by law or 

burden imposed by law for the simple reason that there can be no claim of 

discrimination arising from the distribution of something that does not exist (Auton at 

para. 46). As noted by Canada, in practical terms, this means the court must 

examine the impugned provisions to see if the benefit claimed by the plaintiffs is 

provided to someone else. In this case, there are two ways of framing the benefit the 

plaintiffs maintain is distributed in a manner that violates their equality rights. Neither 

option assists them. 

[2839] First, the plaintiffs’ claim suggests that, due to the exemption, claimants under 

the alternative health plans can access private surgical care free of the impugned 

provisions. It is not entirely clear but the idea seems to be that, according to the 

plaintiffs, doctors can charge federal prisoners or WorkSafeBC claimants an amount 

above MSP tariffs for expedited surgery (without being confined to ss. 17 and 18(3) 

of the MPA) and private insurance can be sold to these claimants to cover those 

costs (without being confined to s. 45 of the MPA). However, neither the exemption 

itself, nor the alternative health plans, create this type of benefit where patients are 

charged directly for necessary medical services and are permitted to purchase 

private health insurance. Assuming a doctor wished to charge a WorkSafeBC 

claimant personally for expedited surgery (rather than WorkSafeBC), the doctor 
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would be providing a benefit outside the scope of the WCA and the impugned 

provisions of the MPA would continue to apply. Moreover, as I have already noted, 

WorkSafeBC is not equivalent to private insurance and in no meaningful sense is it 

“sold” to workers. For that reason, when framed in this fashion, the plaintiffs are 

seeking a benefit not provided for by law. 

[2840] I note that it would make no difference if the plaintiffs characterized the 

benefit as exempting certain groups from the burden of the impugned provisions. 

Ultimately, the remedy the plaintiffs seek involves creating a new benefit. Namely, 

an alternative healthcare system where access to certain medically necessary 

procedures is predicated on a patient’s ability to pay. As the expert evidence 

reviewed under s. 7 establishes, the workers’ compensation system existed in British 

Columbia prior to the MPA and it is a distinct public social program based on 

medical need and not the ability to pay. For that reason, regardless of whether the 

plaintiffs’ argument is recast as focused on a “burden,” they ultimately seek a benefit 

that is not provided for by law at present. And in any event, it is not provided for by 

the law they challenge. 

[2841] Alternatively, the plaintiffs’ s. 15 claim can be understood as turning on a 

second type of benefit: publicly-funded access to expedited surgical care under 

alternative health plans. In this light, the plaintiffs’ claim may be understood as 

seeking to expand WorkSafeBC and other alternative health plans to serve groups 

that are excluded from these programs. For instance, WorkSafeBC benefits would 

not only be conferred when a person was injured at work but also under more 

inclusive conditions that accommodate excluded groups. 

[2842] This does not assist the plaintiffs either. First, as above, at best, this 

characterization concerns benefits conferred under alternative health plans, not the 

MPA. Thus, there is no benefit arising under the MPA that could sustain a s. 15 

claim against the impugned provisions. Second, it would also constitute a new type 

of benefit under the alternative health schemes. Obviously, funding treatment of 

non-work related injuries represents a significant departure for WorkSafeBC from its 
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existing benefits structure and indeed from its legislative purpose and mandate. It is 

of course a result-oriented approach with the objective of gaining increased and 

more timely access to healthcare. Presumably employers would have something to 

say about paying for non-work related injuries or diseases. And paying WorkSafeBC 

from general taxation for injuries and diseases that are not work-related simply visits 

the current wait time problems upon WorkSafeBC. 

[2843] In Auton, the Supreme Court of Canada held that s. 15 cannot compel this 

type of expansion of a benefits program. In that case, the plaintiffs were seeking 

funding for a treatment for autism, which the Medical Services Commission had 

decided not to fund. The Supreme Court noted the benefit sought in Auton was 

funding for all medically necessary treatment (at para. 30). The MPA did not provide 

for this benefit, since it funded “core” services, and “non-core” services were funded 

on a discretionary basis. Similarly, WorkSafeBC does not, by design, fund treatment 

for non-work related injuries. Thus, again, the plaintiffs seek a non-existent benefit. 

[2844] It also seems to me that by framing the benefit in this way means that the 

plaintiffs’ s. 15 claim is inconsistent with their claim under s. 7 of the Charter. The 

plaintiffs maintain in their s. 7 argument that they do not seek to expand the 

province’s funding of healthcare. On the contrary, under s. 7, they seek only that 

patients who are otherwise MSP beneficiaries be permitted to spend their own funds 

to access expedited private surgical care outside of the public system. However, 

their position under s. 15 contradicts this stance because it seeks to expand 

WorkSafeBC and alternative public health plans. Thus, to be consistent with the s. 7 

claim, and not require any additional public funding, the only plausible benefit the 

plaintiffs could seek to base their s. 15 claim on is the first one discussed above. 

This would involve private clinics charging workers directly for treatment under 

workers’ compensation legislation or private clinics directly charging federal 

prisoners for private treatment rendered. However, as above, that option is 

non-existent. 
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[2845] I find, therefore, that the plaintiffs’ s. 15 claim fails. They have not challenged 

the allegedly discriminatory provisions (Minute #97-068 and alternative health 

plans). Nor have they demonstrated their s. 15 claim is based on a benefit provided 

for or a burden imposed by law. 

[2846] This alone is fatal to the plaintiffs’ claim under s. 15. However, even if the 

plaintiffs’ s. 15 claim was properly pleaded I would still conclude that it cannot 

succeed for the reasons discussed below. 

(e) The first step of section 15(1) 

[2847] As noted above, the first step of s. 15(1) is met where a provision draws a 

distinction on the basis of an enumerated or analogous ground, on its face or 

through its impact. 

[2848] The plaintiffs argue that the impugned provisions, when coupled with the 

exemption in Minute #97-068, draw a distinction on the basis of age, disability and 

type of disability. In support of this claim, the plaintiffs rely on what is presented as a 

common-sense demographic point: the elderly, the very young and persons with 

certain disabilities cannot work. Since they cannot work, they also cannot suffer 

work-related injuries and so cannot benefit from the expedited private surgeries 

offered under the WCA, one of the alternative health plans listed in Minute #97-068. 

For this reason, they suggest, British Columbia residents with these characteristics 

experience a disproportionate adverse impact by being excluded from expedited 

surgical care in private clinics. As an initial comment, it is not clear to me that it is an 

adverse result for people not to suffer from a work-related injury or disease. 

[2849] In any event, the fundamental problem with the plaintiffs’ argument is that the 

discriminatory distinction relied on does not follow from the impugned provisions. 

Rather, it follows from the exemption in Minute #97-068 and the prerequisite that a 

person suffer a workplace injury to qualify under the WCA. But, again, the plaintiffs 

do not challenge Minute #97-068. Thus, to that extent, the plaintiffs fail to establish 

that the impugned provisions draw a distinction on the basis of an analogous or 

enumerated ground. 
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[2850] As well, I do not agree that Minute #97-068 draws a distinction, either in 

impact or directly, on the basis of an enumerated or analogous ground. Rather, the 

exemption draws a distinction on the basis of whether a patient is covered under an 

alternative public healthcare plan. The fact the provision exempts certain claimants 

under alternative plans from the scope of the MPA is not, in and of itself, a ground 

that establishes a distinction under s. 15. Governments are free to target 

benefit-conferring legislation as they please, provided they do so in a 

non-discriminatory manner (Auton at para. 41). As well, being covered under an 

alternative public healthcare plan is not in itself an enumerated or analogous ground. 

[2851] Instead, any alleged disproportionate impact on the basis of an enumerated 

or analogous ground flows from the provisions of the WCA and its jurisdiction to treat 

only workplace injuries. This statute is not at issue in this litigation and I fail to see 

how a disproportionate impact flowing from this statute has any bearing on the 

outcome here. Nevertheless, I will proceed to consider whether the WCA, coupled 

with the exemption, disproportionately excludes persons who cannot work from 

expedited private surgical care. 

[2852] In Taypotat, the claimant sought to establish discrimination by way of adverse 

disproportionate impact stemming from a facially neutral law. However, the Supreme 

Court of Canada stated that the claimant must rely on more than a “web of instinct” 

to connect the impugned provisions to a disproportionate impact on those with an 

enumerated or analogous ground (Taypotat at para. 34). The court also stated that 

statistical evidence may not always be required, but it may be necessary where the 

link between the alleged impact and the impugned provision is not immediate and 

apparent (Taypotat at para. 33). 

[2853] The plaintiffs in this case did not adduce any statistical or other evidence that 

would illustrate the alleged adverse effects of the WCA and Minute #97-068. There 

is no evidence on the demographic or health characteristics of MSP beneficiaries 

compared with WorkSafeBC claimants or claimants under the alternative health 

plans. Without this evidence, I find the plaintiffs fail to establish a connection 
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between the WCA, the exemption and the exclusion of persons from expedited 

private surgical care on the basis of age, disability or type of disability. Apart from 

the lack of any empirical evidence as required by Taypotat, I reach this conclusion 

for several reasons. 

[2854] First, WorkSafeBC benefits are available to persons once they have left the 

workforce, whether due to age or disability. Persons outside the workforce may 

continue to seek treatment from WorkSafeBC, provided they are seeking benefits in 

relation to a workplace-related injury or disease. It does not follow that persons who 

cannot work due to age or disability cannot also receive benefits through 

WorkSafeBC. For that reason, it is possible the elderly and those with disabilities are 

not disproportionately excluded as WorkSafeBC claimants, compared to MSP 

beneficiaries. But there is no statistical evidence on the demographics of those 

covered under the WCA that would prove or disprove this possibility. 

[2855] Second, as I have discussed above, public health authorities do contract with 

private surgical clinics to provide surgeries for MSP beneficiaries. Plainly, the 

exemption and the WCA do not prevent the young, the elderly and persons with 

disabilities who are unable to work from accessing private clinics through these 

means. In light of these points, it is not clear that the Minute #97-068 exemption or 

the WCA operate to categorically exclude from private surgical clinics those persons 

who cannot work due to age or disability. Further, as discussed above, the 

impugned provisions also do not prevent MSP beneficiaries from obtaining private 

surgical care from unenrolled physicians. They are free to do so and pay whatever 

fee the unenrolled physicians deem appropriate. Private care can also be obtained 

from enrolled physicians but the physicians can only charge the MSP tariff. 

[2856] Third, as I have already noted, the College of Physicians and Surgeons limits 

the surgical services that can be performed at private surgical clinics, as well as the 

types of patients that can be served in clinics. Thus, any comparisons between MSP 

beneficiaries and WorkSafeBC claimants would have to exclude those young, 

elderly or disabled MSP patients that could never be served in a private surgical 



Cambie Surgeries Corporation v. British Columbia (Attorney General) Page 799 

clinic due to, for instance, co-morbidities. If not excluded, the effect of 

Minute #97-068 and the WCA on these groups could not be accurately determined. 

The plaintiffs have not undertaken this exercise. 

[2857] The lack of an evidentiary basis to substantiate the plaintiffs’ assertion that 

the very young, very old and disabled are in fact disproportionately excluded from 

WorkSafeBC is fatal to their s. 15 claim. As above, the court cannot simply presume 

such adverse effects exist and there must be some foundation in the evidence to 

come to such a conclusion. 

[2858] Finally, I also note that, as above, not only WorkSafeBC beneficiaries are 

exempt from the MPA, but also other groups of patients who are covered under 

other public healthcare plans such as prisoners and RCMP officers. Thus, contrary 

to the plaintiffs’ assertions, the distinction is not based on membership in an 

enumerated or analogous group but on being a beneficiary of specific alternative 

public healthcare plans. 

[2859] To conclude, I find that the plaintiffs have not established that the impugned 

provisions impose a burden or confer a benefit in a manner that draws a distinction 

on the basis of an enumerated or analogous ground. Therefore, the plaintiffs fail to 

meet the first step of s. 15(1). 

(f) The second step of section 15(1) 

[2860] Having found no breach of the first step of s. 15(1), it is not necessary for me 

to consider the second step of s. 15(1). The plaintiffs’ failure to establish evidence of 

a distinction based on an enumerated or analogous ground also means that the 

plaintiffs have failed to establish that the distinction perpetuates a disadvantage 

based on an individual’s membership in an enumerated or analogous group 

(Taypotat at para. 18). There is no evidence about whether the exemption for 

alternative health plans perpetuates disadvantage on the basis of age, disability, or 

type of disability, for MSP beneficiaries as compared to WorkSafeBC claimants or 

federal prisoners. 
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(g) Interest-based theory of discrimination 

[2861] The plaintiffs also propose an alternative s. 15 claim based on a novel 

“interest-based” approach. They submit that the impugned provisions discriminate 

on the basis of the interest in one’s bodily integrity, personal health and well-being, 

and the need for access to timely medical care. They say that this reflects an interest 

of fundamental importance that ought to be recognized as unlawful discrimination 

under s. 15(1) of the Charter. 

[2862] The plaintiffs acknowledge this would represent a departure from s. 15(1) as 

stated in Andrews, which held the analysis of discrimination ought to occur within the 

context of traditional enumerated and analogous grounds. The approach in Andrews 

reflects the purpose of the section, which is to curtail discrimination against 

historically disadvantaged groups. Thus, in evaluating whether to consider the 

plaintiffs’ proposal, I must apply the test for when a lower court can depart from 

binding Supreme Court of Canada jurisprudence, as set out in Canada (Attorney 

General) v. Bedford, 2013 SCC 72. 

[2863] The threshold a lower court must meet to revisit binding Supreme Court of 

Canada jurisprudence is high. The threshold is met when “new legal issues are 

raised as a consequence of significant developments in the law, or if there is a 

change in the circumstances or evidence that fundamentally shifts the parameters of 

the debate” (Bedford at para. 42). No submissions were made on this point. 

[2864] Plainly, the subject claim does not rise to this level. The plaintiffs have not 

identified any new legal developments or fundamental shifts in the parameters of the 

debate which would warrant revisiting the well-established principles and legal 

framework for s. 15 of the Charter. 

[2865] Moreover, even if I thought there was reason to revisit the s. 15 

jurisprudence, as a conceptual and practical matter, I do not see how a court can 

determine when a law is discriminatory because it infringes on the “fundamental 

personal interests” of a group without resort to some other distinguishable feature of 

the group. The interest articulated by the plaintiffs is inherently universal. 
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Presumably, all persons share an “interest in one’s bodily integrity, personal health 

and well-being, and the need for access to timely medical care”. But it is not at all 

clear how this is an otherwise historically disadvantaged group which warrants 

protection under s. 15. Further, it is unclear how a universal interest such as the 

interest in one’s bodily integrity or health can ever be associated with an identifiable 

disadvantaged group, which is at the heart of s. 15 and equality rights. 

[2866] Similar fundamental interests with respect to bodily integrity are in fact 

already protected either under s. 7 and right to security of the person (Carter v. 

Canada (Attorney General), 2015 SCC 5 at para. 64), or other provisions of the 

Charter such as ss. 9 and 12. The plaintiffs’ novel claim runs the danger of 

duplicating a protection already offered elsewhere in the Charter. Further, it also 

does not provide any guidance in terms of how to achieve substantive equality in the 

context of the financing and provision of healthcare. 

[2867] According to the plaintiffs’ logic, whenever a law engages a fundamental 

personal interest, a s. 15 claim would arise. But this would presumably happen 

frequently, since the business of law and government is allocating burdens and 

benefits in ways that almost always infringe on the fundamental interests of people. 

This is especially true in the context of the subject claim and other social programs 

where the government has to decide how to allocate scarce resources over which 

there are competing claims that engage fundamental interests. 

[2868] Yet, whether the manner in which the government decides to do so raises any 

constitutional issues cannot be answered on the basis of the plaintiffs’ approach. 

The fundamental personal interest they identify cannot assist the court in identifying 

the type of differential treatment that s. 15 is meant to capture. Lastly, the plaintiffs’ 

proposal would also render the second part of the text in s. 15(1) meaningless, since 

analogous or enumerated grounds would not figure at all in determining whether a 

law infringes s. 15. 

[2869] For these reasons, I find no basis to consider the plaintiffs’ “interest-based” 

theory of s. 15. 
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(h) Section 15(2): is the MPA an ameliorative program? 

[2870] Finally, even if I were to find that the plaintiffs meet the requirements under 

s. 15(1) I would, nevertheless, also find that the MPA, including the impugned 

provisions, relate to the operation of an ameliorative program under s. 15(2). That 

ameliorative program is the single-payer public healthcare system. The defendant 

does not assert an ameliorative purpose so the following is only to complete a full 

analysis of s. 15. 

[2871] To satisfy the requirements of s. 15(2), the government must establish that: 

a) The program has a genuinely ameliorative or remedial purpose; and 

b) The program targets a disadvantaged group identified by the 

enumerated or analogous grounds (Kapp at para. 41). 

[2872] For a program to be genuinely ameliorative, it “must be directed at improving 

the situation of a group that is in need of ameliorative assistance” (Alberta 

(Aboriginal Affairs and Northern Development) v. Cunningham, 2011 SCC 37 at 

para. 59). As well, s. 15(2) protects only those distinctions “that serve and are 

necessary to the ameliorative purpose” (Kapp at para. 52). 

[2873] As addressed at the outset, the purpose of the MPA is ameliorative, since the 

province’s goal is to ensure equitable access to quality healthcare for all, and 

especially vulnerable persons who lack economic means. This includes persons with 

disabilities and persons outside working age or with low incomes. As above, the 

evidence establishes that the impugned provisions are an essential element of 

ensuring that access to necessary medical care is based on need and not the ability 

to pay. In this regard, the impugned provisions have an ameliorative purpose and 

effect, of guaranteeing that socioeconomic and health status do not preclude 

persons with disabilities, the young and the elderly from gaining access to necessary 

medical services. 
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[2874] For that reason, I find the impugned provisions would be saved under 

s. 15(2). 

T. SECTION 1: REASONABLE AND DEMONSTRABLY JUSTIFIED LIMIT IN 
A FREE AND DEMOCRATIC SOCIETY 

[2875] I have concluded that the plaintiffs have not been successful in their s. 7 

claim. The impugned provisions do have the effect of depriving the right to security 

of the person of some patients. However, the plaintiffs have not established that this 

deprivation is not in accordance with the principles of fundamental justice. I have 

also rejected the plaintiffs’ claim under s. 15. I have found that they have not 

established that the impugned provisions confer a benefit or impose a burden in a 

manner that draws a distinction on the basis of an enumerated or analogous ground. 

Accordingly, it is not necessary to determine whether the impugned provisions can 

be saved under s. 1 of the Charter. 

[2876] Nonetheless, given the unique nature of this case and the legal issues it 

raises, I find it appropriate to provide further comments on the application of s. 1 to 

the subject claim. And the parties provided full submissions on s. 1. 

[2877] As discussed below, even if I had come to a different conclusion with regard 

to the plaintiffs’ s. 7 or s. 15 claims, I would nevertheless find that the impugned 

provisions constitute a reasonable and demonstrably justified limit on those Charter 

rights under s. 1. 

(a) Positions of the parties 

[2878] The plaintiffs submit that if I find that the impugned provisions deprive them of 

their s. 7 or s. 15 rights under the Charter, then it is inevitable that the impugned 

provisions cannot be saved under s. 1. The plaintiffs’ primary argument appears to 

be that if the impugned provisions are arbitrary, overbroad or grossly 

disproportionate under s. 7 then, barring exceptional circumstances, they cannot 

survive the s. 1 analysis. 
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[2879] The plaintiffs rely on the same evidence that was discussed in detail above in 

the context of the principles of fundamental justice. They submit that the rational 

connection test under s. 1 and the arbitrariness test are “effectively the same.” 

Accordingly, they say that the impugned provisions are not rationally connected to 

their legislative purpose because they are unnecessary in order to protect the public 

healthcare system. 

[2880] The plaintiffs submit that the impugned provisions are also not minimally 

impairing because there are alternative means for protecting the public system short 

of an absolute ban on duplicative private healthcare. Finally, they say that the 

deleterious effects of the impugned provisions on the health of patients waiting for 

care in the public system outweigh any benefits derived from them, especially given 

that the impugned provisions are not necessary for achieving the purpose of 

protecting the public system. 

[2881] The defendant, Canada, the Patient Intervenors and the Coalition Intervenors 

submit that if I find that the impugned provisions limit the plaintiffs’ s. 7 rights in a 

manner that is not in accordance with the principles of fundamental justice, then 

such a limit is reasonable and demonstrably justified under s. 1. 

[2882] Like the plaintiffs, the defendant, Canada, the Patient Intervenors and the 

Coalition Intervenors, rely primarily on the evidence discussed above under the 

principles of fundamental justice analysis. They say that, bearing in mind the high 

level of deference owed to the government in regulating complex social programs 

such as healthcare, the evidence clearly establishes that there is a rational 

connection between the impugned provisions and their legislative purpose. Further, 

they say that a rational connection will be found as long as it is reasonable to 

suppose that the impugned provisions will further their legislative purpose. 

[2883] In regards to the minimal impairment branch of the Oakes test (R. v. Oakes, 

[1986] 1 S.C.R. 103), the defendant submits that “the Impugned Provisions 

represent a reasonable attempt by the Legislature to minimize the impairment of 

rights protected by sections 7 and/or 15 of the Charter. The health care system 
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epitomizes the kind of complex response to a social problem that demands the 

highest possible level of deference from the courts.” 

[2884] Finally, the defendant, Canada, the Patient Intervenors and the Coalition 

Intervenors submit that the benefits conferred by the impugned provisions are 

significant and far outweigh any deleterious effects they cause. This is because the 

impugned provisions ensure that access to necessary medical care is based on 

need and not the ability to pay, thereby protecting those with the greatest healthcare 

needs. 

(b) Section 1 and section 7 of the Charter 

[2885] The legal test under s. 1 of the Charter is well established in the jurisprudence 

and involves two inquiries (Chaoulli, citing Oakes and Egan v. Canada, [1995] 

2 S.C.R. 513 at para. 182): 

[48] ... First, the court must determine whether the objective of the 
legislation is pressing and substantial. Next, it must determine whether the 
means chosen to attain this legislative end are reasonable and demonstrably 
justifiable in a free and democratic society. For this second part of the 
analysis, three tests must be met: (1) the existence of a rational connection 
between the measure and the aim of the legislation; (2) minimal impairment 
of the protected right by the measure; and (3) proportionality between the 
effect of the measure and its objective. ... 

[2886] The two-part inquiry described in Chaoulli has been referred to as the “Oakes 

test,” after the leading case, from which emerged the three elements of the second 

part. As I have discussed above, in Bedford the Supreme Court of Canada clarified 

the relationship between ss. 1 and 7 of the Charter. The court acknowledged that 

there are analytical similarities between the two but emphasized that there are also 

crucial differences and any parallels between them should not be allowed to obscure 

those differences (at para. 124). While the principles of fundamental justice and the 

s. 1 analyses are “rooted in similar concerns, they are analytically distinct.” In 

Bedford the court put it this way: 

[125] Section 7 and s. 1 ask different questions. The question under s. 7 is 
whether the law’s negative effect on life, liberty, or security of the person is in 
accordance with the principles of fundamental justice. With respect to the 



Cambie Surgeries Corporation v. British Columbia (Attorney General) Page 806 

principles of arbitrariness, overbreadth, and gross disproportionality, the 
specific questions are whether the laws purpose, taken at face value, is 
connected to its effects and whether the negative effect is grossly 
disproportionate to the law’s purpose. Under s. 1, the question is different 
whether the negative impact of a law on the rights of individuals is 
proportionate to the pressing and substantial goal of the law in furthering the 
public interest. The question of justification on the basis of an overarching 
public goal is at the heart of s. 1, but it plays no part in the s. 7 analysis, 
which is concerned with the narrower question of whether the impugned law 
infringes individual rights. 

[Emphasis added.] 

[2887] Thus, there are two important distinctions between the analysis under the 

principles of fundamental justice and the s. 1 analysis. The first is the reversal of the 

onus. While under s. 7 the claimant bears the onus of proof throughout, under s. 1 

the onus reverses to the government to justify the infringing provisions. 

[2888] The second distinction is that under s. 1 the court will consider and weigh the 

societal benefits and broader effects of the law on society at large against the injury 

to the claimant’s s. 7 rights. In this regard, justifications relating to the “greater good” 

advanced by the impugned provisions are only to be considered under s. 1. The 

question is whether the broader public interest justifies infringement of individual 

rights. To answer that question in the affirmative, the law’s objectives must be 

pressing and substantial and the means chosen must be rationally connected to the 

objectives, minimally impairing and proportionate. 

[2889] I have discussed above the conceptual and practical difficulties with applying 

the highly individualistic approach to the principles of fundamental justice in the 

context of complex social programs such as the funding and provision of healthcare. 

In this regard I referred to the comments of the Court of Appeal of Ontario in R. v. 

Michaud, 2015 ONCA 585 at paras. 146-153, as well as the commentary of 

Professor Hamish Stewart. I find that the analytical issues identified in Michaud and 

by Professor Stewart are especially pronounced in the subject claim. 

[2890] As the above discussion illustrates, the MPA is inherently about the 

maximization of benefits to society at large in the context of the funding and delivery 

of necessary medical care. Its purpose is tied to the fair allocation of scarce 



Cambie Surgeries Corporation v. British Columbia (Attorney General) Page 807 

healthcare resources over which there are competing claims. Thus, whether or not 

the means chosen by the defendant (i.e., the impugned provisions) are a rational 

way of achieving the fair allocation of healthcare resources will depend on the nature 

of the societal benefits derived from the current legislation which is being challenged 

by the plaintiffs. 

[2891] In any event, I agree with the defendant, Canada, the Patient Intervenors and 

the Coalition Intervenors, that the societal benefits and broader social context of the 

impugned provisions must be given significant weight in the s. 1 analysis in a case 

such as this one, concerning a complex social program such as healthcare (Alberta 

v. Hutterian Brethren of Wilson Colony, 2009 SCC 37 at para. 69). This is especially 

true given that per Bedford and Carter, the broader societal benefits of the impugned 

provisions are not to be considered under the principles of fundamental justice 

(Michaud at para. 83). The question is ultimately whether the Legislature has 

“chosen one of several reasonable alternatives” to address a complex social issue 

(Whatcott v. Saskatchewan Human Rights Tribunal, 2013 SCC 11 at para. 78; 

Carter at para. 97). 

[2892] Further, I also note that recent decisions of the Supreme Court of Canada 

suggest that a law that infringes s. 7 rights may still be saved under s. 1 where the 

government “can point to public goods or competing social interests that are 

themselves protected by the Charter” (R. v. Safarzadeh-Markhali, 2016 SCC 14 at 

para. 57; see also Carter at para. 95). Ensuring equitable access to necessary 

medical services and the protection of the public healthcare system engages the s. 7 

interests of all patients. Accordingly, the Charter interests of persons who cannot 

afford private care or would not be eligible for private healthcare and insurance must 

be considered in this context. 

[2893] To conclude, under s. 1 the defendant must demonstrate a pressing and 

substantial objective and a rational connection between the impugned provisions 

and that objective. The defendant also has to demonstrate that the impugned 

provisions only minimally impair the rights of individuals to the extent necessary in 
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order to achieve the legislative purpose. Finally, the defendant has to demonstrate 

that the salutary effects of the impugned provisions outweigh their deleterious effects 

in terms of patients’ Charter rights (Bedford at para. 126). 

[2894] I turn to those sub-issues. 

(i) Pressing and substantial objective 

[2895] The plaintiffs acknowledge that “the preservation of a viable and effective 

public health care system” is a pressing and substantial objective. They also 

acknowledge ensuring equitable access to the public system regardless of ability to 

pay is a pressing and substantial objective. However, they say that a broader 

objective of ensuring equal or identical access to all necessary medical care in the 

province is not a pressing and substantial objective. 

[2896] As discussed above, I do not agree with the plaintiffs’ articulation of the 

legislative purpose of the MPA or the impugned provisions of that statute. The 

plaintiffs also conflate equal access with equitable access to healthcare. The 

purpose of the MPA, and in particular the impugned provisions, is not to ensure all 

MSP beneficiaries have identical access to necessary medical care. To the contrary, 

the purpose is to facilitate access to necessary medical services that is not identical 

but rather based on medical need. 

[2897] Part of the reasoning from the Ontario Court of Appeal’s decision in Michaud 

is applicable here. It may be recalled that that case involved a challenge to 

restrictions put on the speed professional truck drivers could drive. In analyzing the 

government’s regulatory approach the court accepted that it was “entirely 

appropriate” to use a hybrid approach to regulation. This combined an “ex ante” or 

precautionary approach with an “ex post” approach where enforcement was solely 

by penalties (para. 126). The hybrid approach was appropriate because: 

[127] The Highway Traffic Act and its regulations constitute a complex 
regulatory response to the social problem of motor vehicle and highway 
safety. The regulatory structure is suffused with technical expertise related to 
safety, as the evidence in this case shows. There was a real debate between 
those who assert, like Dr. Saccomanno, that speed limiters enhance highway 
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safety on balance, and those, like Ms. Cirillo, who assert that speed 
differences brought about by speed limiters cause traffic turbulence which 
increases the danger of collisions. Where there is debate about 
countervailing risks in a situation of uncertainty, the regulator must make the 
call and did so. This is precisely where the judicial “margin of appreciation” 
comes to the fore and courts ought to defer. 

[2898] The court also adopted the approach in Hutterian Brethren where the 

Supreme Court of Canada stated that the courts will “generally take a more 

deferential posture” where a “complex regulatory response to a social problem is 

challenged” (para. 37, cited in Michaud at para. 128). Similarly, in Carter the 

Supreme Court of Canada stated that “a high degree of deference” will be afforded a 

complex regulatory response bearing in mind that “absolute prohibition could not be 

described as a ‘complex regulatory response’.” (Carter at paras. 97, 98; Michaud at 

para. 129). Applying this to the facts in Michaud the Ontario Court of Appeal stated: 

[130] However, this is not a case in which the concept of prohibition can 
play a useful analytical role. Picking out one feature from a very complex 
regulatory structure is too granular an approach. Assuming that the limit could 
be seen as an absolute prohibition on excessive speeding by trucks, it does 
not automatically fail, as this court noted in Cochrane v Ontario (A.G.) (2008), 
2008 ONCA 718 (CanLII), 92 O.R. (3d) 321 at para. 34 (pit bull ban). 

[131] The legislature has determined that the objective of ensuring highway 
safety cannot be not [sic] achieved satisfactorily without a blanket prohibition 
on speeding by trucks, enforced by speed limiters. As stated in Hutterian 
Brethren, a minimal impairment analysis does not require the government to 
institute less impairing measures that do not achieve its objective. 

[132] The choice of the hybrid form of safety regulation, and the specific 
decision to require trucks to be equipped with speed limiters are uniquely 
within the purview of the regulator. 

[2899] In the subject claim the plaintiffs assert that the impugned provisions are a 

prohibition of private healthcare. As can be seen if this was the government’s 

regulatory response, this could be problematic. In my view, and as discussed above, 

the impugned provisions, especially ss. 17 and 18, are not absolute prohibitions on 

dual practice. Virtually every family physician and specialist in British Columbia 

operates a private business on the long-standing principle that healthcare in Canada 

is publicly funded but privately delivered. As well, there are numerous private clinics 

providing contracted services to health authorities. And opted-out enrolled 

https://www.canlii.org/en/on/onca/doc/2008/2008onca718/2008onca718.html#par34


Cambie Surgeries Corporation v. British Columbia (Attorney General) Page 810 

physicians and unenrolled physicians can provide private treatment and charge 

patients directly for that treatment (the former limited to MSP tariffs). 

[2900] Returning to the approach in Michaud, healthcare in British Columbia is an 

exceptionally large and complex system. Picking one feature of this complex 

regulatory scheme which regulates the funding and delivery of essential healthcare, 

such as elective surgeries, is not analytically sound. In assessing the rationality and 

proportionality of the impugned provisions the court must consider how they fit in the 

broader legislative scheme. Further, dealing with only one feature of the healthcare 

system risks trivializing the challenges of fairly balancing competing claims over 

healthcare resources. 

[2901] In Chaoulli, there was consensus amongst the justices of the Supreme Court 

of Canada, as well as the trial and appellate justices, that protecting a universal 

public healthcare system and ensuring access to necessary medical services is 

based on need and not the ability to pay was a pressing and substantial objective (at 

paras. 55, 56, 155, 273-276). 

[2902] For my part, I have no difficulty in also finding that the objectives of the MPA, 

including that of the impugned provisions, are pressing and substantial. Preserving 

and ensuring the sustainability of the universal public healthcare system and 

ensuring that all necessary medical care (to MSP beneficiaries) is funded and 

delivered based on need and not the ability to pay, are more than just legitimate 

government interests. These objectives are expressions of the foundational 

principles which underlie universal healthcare in this country. 

[2903] In this regard, I note the statements in both the Kirby and Romanow reports 

that underlying Canada’s public healthcare systems is the principle that every 

Canadian should be guaranteed access to all medically necessary health services 

regardless of his of her ability to pay for those services and that no Canadian should 

suffer undue financial hardship as a result of having to pay for essential healthcare. 
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(ii) Rational connection 

[2904] Given my conclusions above under arbitrariness, I find that the defendant has 

established a rational connection between the impugned provisions and their 

legislative purpose. The impugned provisions preserve and ensure the sustainability 

of the universal public healthcare system by suppressing and discouraging the 

emergence of a duplicative private healthcare system for necessary medical 

services that would compete with the public system over the same pool of 

healthcare professionals and increase the demand and price of healthcare overall. 

This would make it more difficult for the public system to maintain its current level of 

care. The evidence suggests that there is a real risk that a duplicative private system 

would result in reduced capacity and an increase in wait times in the public system, 

undermining the legislative purpose of preserving and ensuring the sustainability of 

the universal public system. 

[2905] In this regard, the impugned provisions also further the objective of ensuring 

that access to necessary medical services is based on need and not the ability to 

pay. They do so by discouraging the emergence of a second tier of private 

healthcare where access to preferential provision of necessary medical services is 

based on the ability to pay (including by way of jumping the queue in the public 

system). Further, the evidence suggests that there is a rational basis for concerns 

that duplicative private healthcare of the kind the plaintiffs seek would create 

perverse incentives for healthcare providers. For example, there is a real risk that 

they will prioritize private pay patients at the expense of patients in the public 

system. This is another way in which duplicative private healthcare may undermine 

the purpose of ensuring that patients are prioritized according to medical needs. 

[2906] The defendant also suggests that it is rational to supress a duplicative private 

healthcare system for necessary medical care in order to ensure continued public 

support for the public healthcare system. There are some studies and economic 

modeling that suggest that a competitive duplicative private healthcare system 

would, in the long term, undermine the willingness of higher income individuals (who 
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would opt for private care) to support the public system through their taxes. On the 

other hand, other studies find no direct connection between the two. 

[2907] Bearing in mind the high degree of deference owed to the defendant, I find 

that it is reasonable and rational for the defendant to prefer the first line of studies. It 

cannot be said that it is irrational to implement policies that seek to minimize the risk 

of diminishing public support for the public healthcare system in order to preserve 

the universal public system and ensure its sustainability. The impugned provisions 

are inherently prospective and based on a risk assessment which is the prerogative 

of government, not the courts. In Michaud the Ontario Court of Appeal commented 

as follows on this point: 

[102] There is good reason to favour ex ante rules where human life or 
safety is at stake and where there is scientific uncertainty as to the precise 
nature or magnitude of the possible harms. In such cases, regulators utilize a 
“precautionary principle,” which the authors of Risk Management note, 
“tackles the problem of an absence of scientific certainty in certain areas of 
risk, and directs that this absence of certainty should not bar the taking of 
precautionary measures in the face of possible irreversible harm” (1:40). The 
Supreme Court has recognized the precautionary principle in the context of 
environmental protection regulations: 114957 Canada Ltée v. Hudson 
(Town), 2001 SCC 40, [2001] 2 S.C.R. 241. 

[2908] Therefore, I find that it is rational for the defendant to take precautionary and 

prospective measures to prevent irreparable harm to the public healthcare system 

where there is a reasonable basis to conclude that such harm may arise. This is true 

despite the fact that for some of the concerns identified by the defendant there is 

scientific uncertainty. Other connections are strong such as the virtually unanimous 

opinions of the experts (including those of the plaintiffs’ experts) that the introduction 

of duplicative private healthcare would not decrease wait times in the public system. 

And there is good reason to be concerned that wait times would actually increase. 

[2909] Overall, I find that the evidence demonstrates that there are multiple rational 

connections between the impugned provisions and the legislative purpose of 

preserving the universal public system and ensuring its sustainability as well as 
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ensuring that access to necessary medical services is based on need and not the 

ability to pay. 

(iii) Minimal impairment 

[2910] The plaintiffs claim that a “blanket prohibition on private insurance and on 

blended practice is not the most minimally impairing way to accomplish the 

Government’s objectives of protecting accessibility and viability of the public 

system.” 

[2911] However, as discussed at length earlier in this judgment, the impugned 

provisions are neither a “blanket prohibition” and nor is the legislative purpose 

confined to protecting the accessibility and viability of the public system. The 

impugned provisions discourage the emergence of a duplicative private healthcare 

system for the provision of necessary medical care which would compete with the 

public system over healthcare resources. The impugned provisions do not prevent 

physicians from providing private care; healthcare in British Columbia is privately 

delivered, but publicly funded. The impugned provisions do not prohibit enrolled 

physicians from providing care in private facilities, as long as they do not charge 

more than the MSP tariffs. Nor do they prohibit unenrolled physicians from providing 

private care in private facilities, and charging however much they see fit. 

[2912] The purpose of these measures as well as the MPA generally is to preserve 

and ensure the sustainability of a universal publicly funded and managed healthcare 

system for the provision of necessary medical care in order to ensure that access to 

all necessary medical care is based on need and not the ability to pay. The plaintiffs’ 

misapprehension of the impugned provisions’ purpose, effects and the means 

chosen inform their arguments throughout this case, including under s. 1. 

[2913] Moreover, the evidence in this case shows that the defendant’s concerns with 

duplicative private healthcare are real and not “hypothetical” or “speculative” as 

claimed by the plaintiffs. The plaintiffs’ own experts confirmed that duplicative private 

healthcare raises issues in terms of equitable access to healthcare and the 

sustainability of the public system. Professors McGuire and Blomqvist confirmed that 
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duplicative private healthcare leads to increases in demand and costs overall. There 

is also evidence from Professor McGuire that duplicative private healthcare leads to 

the potential diversion of healthcare resources from the public to the private system. 

All of the plaintiffs’ experts who provided evidence on this point also agreed that 

duplicative private health insurance would primarily benefit higher income 

individuals. Professor McGuire’s evidence was that perverse incentives for 

healthcare providers to prioritize private pay patients over patients in the public 

system is a real concern that would require effective regulations. 

[2914] The result is that the plaintiffs’ contention that duplicative private healthcare in 

British Columbia will not require substantial regulation is inconsistent with the expert 

evidence in this case. The plaintiffs’ own experts agreed that if duplicative private 

healthcare is introduced in British Columbia then certain regulations would have to 

be implemented in order to mitigate these threats to the public system. 

[2915] The only alternative regulatory approach that the plaintiffs suggest would be 

less impairing than the impugned provisions is that “the Government could put in 

place measures which required that all doctors must provide treatment in the public 

system, before providing services outside of that system.” The plaintiffs propose 

something akin to the approach in the United Kingdom, as discussed above, 

whereby enrolled doctors would be required to provide a minimum number of hours 

in the public system before they can provide private care. 

[2916] This submission fails to appreciate that, unlike the United Kingdom, in British 

Columbia physicians generally are not employees of the health authorities or the 

Ministry of Health. Under the current design of the healthcare system in British 

Columbia the government would have considerable difficulty imposing something 

like the United Kingdom model on physicians. Physician autonomy and control over 

their practices, including how many hours they work, where, and what patients they 

treat, is a fundamental feature of Canadian healthcare. As discussed above, past 

attempts by governments in Canada (including in British Columbia) to limit 

physicians’ autonomy and impose certain conditions on how physicians practise 
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have been met with fierce opposition from physicians as well as legal challenges. 

I do not take the plaintiffs to speak for the medical profession in British Columbia. 

I cannot accept their assertion that imposing limits on how many hours enrolled 

physicians must work in the public system before working in the private system is a 

feasible alternative in British Columbia. 

[2917] More importantly, even if the defendant could impose certain limits on 

physicians who wish to practise in a parallel private system, the evidence 

demonstrates that this type of regulation has not been effective in other jurisdictions. 

As discussed above, the evidence is that in the United Kingdom, New Zealand, 

Ireland and Australia it has been extremely challenging to enforce these restrictions. 

In all these jurisdictions there is evidence that physicians, especially specialists 

providing elective surgical services, are not meeting their obligations in the public 

system before working in the private system. Even after the implementation of 

legislative changes in response to the Chaoulli decision in Québec, there are 

problems in Québec regulating the work of physicians so they continue to contribute 

fully to the public healthcare system. 

[2918] In any event, such restrictions would only partially address the wide range of 

issues associated with duplicative private healthcare. Specifically the restrictions 

would not address the direct impact on equitable access through the creation of a 

second tier of preferential healthcare based on the ability to pay. Restrictions also do 

not address the issues associated with increased demand and costs and how that 

would impact wait times in the public system. 

[2919] The plaintiffs submit that under the minimal impairment test, the defendant 

must show “that there is no other way that [it] could reasonably accomplish its 

pressing and substantial objectives.” I do not agree that this is the onus that the 

defendant must meet at this stage of the s. 1 analysis. As mentioned above, the 

question is whether the Legislature has “chosen one of several reasonable 

alternatives” to address a complex social issue (Whatcott at para. 78; Carter at 

para. 97). The defendant does not have to refute all conceivable alternatives. 
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[2920] Moreover, the Supreme Court of Canada has stated that at the minimal 

impairment stage the court is not supposed to second guess the Legislature, but 

rather determine whether the government could have chosen a reasonable 

alternative that would be less impairing and still achieve the legislative purpose 

(R. v. St‐Onge Lamoureux, 2012 SCC 57 at para. 39): 

[39] ... In the minimal impairment inquiry, the court must not second-guess 
Parliament and try to identify the least intrusive solution. In Downey, this 
Court stated that “Parliament is not required to choose the absolutely least 
intrusive alternative in order to satisfy this branch of the analysis. Rather the 
issue is ‘whether Parliament could reasonably have chosen an alternative 
means which would have achieved the identified objective as effectively’” 
(p. 37, quoting R. v. Chaulk, [1990] 3 S.C.R. 1303 (S.C.C.), at p. 1341). The 
latitude accorded to Parliament depends largely on the context. Hence, penal 
legislation that directly threatens a person’s liberty will be assessed differently 
than a complex regulatory response to a social problem ... 

[Emphasis added.] 

[2921] Indeed, the historic evolution of the MPA discussed above illustrates that the 

impugned provisions developed with time in order to address extra billing and user 

charges which undermined equitable access to necessary medical care. From the 

late 1960s until the late 1980s several attempts were made by way of less impairing 

regulations with respect to private insurance, extra billing and user charges. 

Ultimately, these measures were unsuccessful. Extra billing and user charges 

continued despite these regulatory measures and proved to be an obstacle in terms 

of ensuring equitable access to necessary medical care. As the above discussion of 

the Canada Health Transfer from Canada to British Columbia demonstrates, extra 

billing in this province has very recently resulted in a substantial reduction of the 

Canada Health Transfer. I conclude that the impugned provisions are a measured 

approach to issues that persisted throughout the history of public healthcare in this 

province. 

[2922] Bearing in mind the high degree of deference owed to the defendant in 

administering and regulating the healthcare system, I find that the government had a 

reasonable basis on the evidence tendered for concluding that the impugned 
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provisions impaired the rights guaranteed under ss. 7 and 15 of the Charter as little 

as possible. 

(iv) Proportionality 

[2923] The plaintiffs submit that “in light of the severity of the deprivation, and the 

minimal salutary effects of the law, if any can be found, any speculative or 

hypothetical benefits do not outweigh the grave deleterious impact on those who are 

prevented from protecting their health.” In support of this submission the plaintiffs 

rely on the following comments of McLachlin C.J.C. & Major J. in Chaoulli: 

[157] Finally, the benefits of the prohibition do not outweigh the deleterious 
effects. Prohibiting citizens from obtaining private health care insurance may, 
as discussed, leave people no choice but to accept excessive delays in the 
public health system. The physical and psychological suffering and risk of 
death that may result outweigh whatever benefit (and none has been 
demonstrated to us here) there may be to the system as a whole. 

[Emphasis added.] 

[2924] I find that the plaintiffs’ reliance on these comments from Chaoulli is 

misplaced. As above, in contrast with the factual findings in Chaoulli, the evidence in 

this case does not establish that the impugned provisions deprive patients of their 

right to life. Nor have the plaintiffs proven that wait times cause serious 

psychological suffering. 

[2925] The evidence shows that some patients in need of elective surgeries are 

experiencing unreasonable wait times in the public system, i.e. beyond their priority 

code wait time benchmarks. Some patients who are suffering from deteriorating 

conditions will experience increased deterioration and potentially reduced functional 

post-operative outcomes as a result of their long waits. However, other patients who 

are not suffering from deteriorating conditions will not suffer harm that rises to the 

level of a denial of their right to security of the person under s. 7. 

[2926] Ultimately, clinical judgements regarding when an individual patient’s wait 

might become clinically significant to his or her health must be made by his or her 

treating physician. It is for physicians to make determinations regarding how to triage 
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and prioritize their patients’ medical needs. The evidence of the experts and 

physicians in this case was that physicians are constantly re-evaluating their 

patients’ needs and adjusting their coded diagnosis and corresponding priority codes 

and wait time benchmarks when necessary. If a patient’s condition deteriorates he or 

she will be advanced on the specialist’s wait list. This is not a naive view of the 

public healthcare system, but what all physicians described in their evidence as an 

appropriate and necessary medical practice that is in place throughout the system. 

[2927] While I accept that the ability of physicians to control the wait times 

experienced by their patients is limited due to shortage of surgical capacity in the 

public system, the evidence does not suggest that allowing a duplicative private 

healthcare system would solve the problem. In fact, the evidence suggests that 

duplicative private healthcare would likely reduce capacity in the public system and 

could even lead to an increase in wait times in the public system, especially for 

patients with greater medical needs. 

[2928] Overall, the evidence shows that the benefits of the impugned provisions are 

substantial. The impugned provisions are essential to preserving and ensuring the 

sustainability of the universal public healthcare system and ensuring that access to 

necessary medical care is based on medical need and not the ability to pay. I also 

agree with the defendant that: 

In considering whether the effect of the Impugned Provisions on the Patient 
Plaintiffs is disproportionate, however, it is necessary and appropriate to 
consider the fact that enabling a group of privileged patients to access 
medical services more quickly will have a deleterious impact on the ability of 
less privileged patients with even greater needs to access such services in a 
timely manner. 

[Emphasis in original.] 

[2929] I must consider not only the effects of the impugned provisions on access to 

elective surgical services, but their effects on the entire healthcare system. As 

discussed above, surgical care is only one aspect of the public healthcare system. 

This means that in deciding this claim I must weigh in the balance the effect of 



Cambie Surgeries Corporation v. British Columbia (Attorney General) Page 819 

striking the impugned provisions on the majority of patients who rely on the public 

healthcare system to provide other essential services, including: 

a) Primary care; 

b) Pharmacare; 

c) Emergent public health crises; 

d) Residential care for the senior population; 

e) Treatment for mental health and substance use; 

f) Non-surgical cancer treatments; and 

g) Disease prevention and health promotion. 

[2930] Further, the evidence in this case shows that a significant percentage of the 

costs of the healthcare system are for services for the most vulnerable segments of 

society who would not benefit from a parallel private system. These include the 

senior population living in residential care; patients with complex chronic conditions; 

and patients with severe mental illnesses or substance use issues. These patients 

would likely be affected if the public healthcare system was burdened with additional 

costs associated with the operation and regulation of a duplicative private healthcare 

system. 

[2931] This also emphasizes the importance of according a high degree of deference 

to the Legislature’s decision about how to balance potential competing Charter 

claims of MSP beneficiaries over scarce healthcare resources. Ultimately, it is for 

government to determine how best to balance the life and security of the person 

interests of all patients who have competing claims over limited healthcare 

resources. I find that the comments of Binnie J. in Newfoundland (Treasury Board) v. 

N.A.P.E., 2004 SCC 66, are especially relevant here: 

[94] ... The beneficiaries of other public programs did not necessarily have 
a contractual right to the benefit, as did the women hospital workers. 
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Nevertheless there were numerous legitimate claims on the public purse by 
disadvantaged people which the government was bound to mediate and this 
provides important context to the budgetary decisions that were made. This 
point was made by La Forest J. in upholding the constitutional validity of the 
Retail Business Holidays Act in R. v. Edwards Books and Art Ltd., [1986] 
2 S.C.R. 713 (S.C.C.), at p. 795: 

... having accepted the importance of the legislative objective, one 
must in the present context recognize that if the legislative goal is to 
be achieved, it will inevitably be achieved to the detriment of some. 
Moreover, attempts to protect the rights of one group will also 
inevitably impose burdens on the rights of other groups. There is no 
perfect scenario in which the rights of all can be equally protected. 

In seeking to achieve a goal that is demonstrably justified in a free 
and democratic society, therefore, a legislature must be given 
reasonable room to manoeuvre to meet these conflicting pressures. 

[Emphasis added.] 

[2932] Similarly, in the context of the provision of necessary medical care, how ever 

the government designs the regulatory scheme, it will inevitably be to someone’s 

detriment. This is because decisions need to be made as to how to allocate 

resources. It is for government and not the court to determine how to design an 

equitable system that achieves maximum benefit to society at large and fairly 

balances overall demand for necessary medical services. In this context it cannot be 

said that the effects of the impugned provisions on the patient plaintiffs and similarly 

situated individuals is disproportionate to their societal benefits in terms of 

preserving and ensuring the sustainability of the universal public system and 

ensuring that access to care is based on need and not the ability to pay. 

[2933] I find that in achieving the pressing and substantial objective of the impugned 

provisions, the defendant must be accorded “reasonable room to manoeuvre” in 

order to balance between the competing claims and demands over healthcare 

resources. It cannot be said that the balance struck by the Legislature in this case is 

unreasonable or otherwise cannot be justified in a free and democratic society. 

[2934] For these reasons I conclude that the deleterious effects of the impugned 

provisions on the patient plaintiffs and similarly situated patients do not outweigh 
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their beneficial effects to society at large. As such the impugned provisions are not 

disproportionate. 

(c) Conclusions on section 1 

[2935] I have concluded that the plaintiffs’ s. 7 claim cannot succeed because they 

have not demonstrated that the limits the impugned provisions impose on their right 

to security of the person are not in accordance with the principles of fundamental 

justice. I have also rejected the plaintiffs’ s. 15 claim as described above. Having 

reached those conclusions, it was not necessary to engage in a s. 1 analysis. 

However, I have discussed the application of s. 1 to the subject claim, due to the 

nature of this case and the legal issues that were raised with respect to the 

relationship between the principles of fundamental justice analysis and s. 1. 

[2936] Bearing in mind the high degree of deference owed to government in the 

context of this claim, I have concluded that had I found a breach of either s. 7 or 

s. 15 of the Charter, in any event the impugned provisions would be saved under 

s. 1. The objectives of the impugned provisions are pressing and substantial. The 

objectives are to preserve and ensure the sustainability of the universal public 

healthcare system and to ensure that access to necessary medical care is based on 

medical need and not the ability to pay. 

[2937] I also find that the defendant has demonstrated that there is a rational 

connection between the impugned provisions and both objectives, that the impugned 

provisions are minimally impairing and that their effects are proportionate. 

Accordingly, even if I had found that the plaintiffs had established their claims under 

s. 7 or s. 15 of the Charter, I would nevertheless find that the impugned provisions 

constitute a reasonable limit on these rights and are demonstrably justified in a free 

and democratic society. 

U. CONCLUSION 

[2938] In conclusion, with respect to the plaintiffs’ s. 7 claim, I have found that the 

impugned provisions do not deprive the right to life or liberty of the patient plaintiffs 
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or similarly situated individuals. I have also found that the impugned provisions have 

the effect of limiting the right to security of the person of the patient plaintiffs 

Krystiana Corrado and Chris Chiavatti and similarly situated individuals who are 

suffering from degenerative/deteriorating conditions and waiting for elective surgery 

in the public system beyond their wait time benchmarks associated with their 

diagnostic priority codes, even though the patients are available for surgery. 

Specifically, some of these patients will experience prolonging and exacerbation of 

pain and diminished functionality as well as increased risk of not gaining full benefit 

from surgery. 

[2939] However, I have found that the plaintiffs have not demonstrated that this limit 

on the right to security of the person of some patients is not in accordance with the 

principles of fundamental justice. Specifically, the impugned provisions are not 

arbitrary, overbroad or grossly disproportionate. There is a rational connection 

between the effects of the impugned provisions and the objectives of preserving and 

ensuring the sustainability of the universal public healthcare system and ensuring 

access to necessary medical services is based on need and not the ability to pay. 

The impugned provisions do not capture persons or activities that have no 

connection to these objectives. And, finally, the effects of the impugned provisions 

on the patients whose security of the person has been violated is not grossly 

disproportionate to the legislative purpose. The result is that the plaintiffs’ s. 7 claim 

is dismissed. 

[2940] With respect to the plaintiffs’ s. 15 claim, I have found that in addition to 

fundamental threshold issues, the plaintiffs have not established that the impugned 

provisions confer a benefit or impose a burden in a manner that draws a distinction 

on the basis of an enumerated or analogous ground. The plaintiffs’ claim under s. 15 

is also dismissed. 

[2941] The plaintiffs as well as the defendant and Canada seek their costs of this 

litigation. As above, the defendant and Canada have been substantively successful. 

With respect to the intervenors, I note the previous decisions of Smith J., 
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Bauman C.J.S.C. and Cullen A.C.J. (as they then were) which deferred the issue of 

costs with respect to the intervenors until the end of trial (2009 BCSC 1596 at para. 

210, 2012 BCSC 1511 at para. 8 and 2014 BCSC 1028 at para. 28). 

[2942] However, in final argument neither the parties nor the intervenors made any 

substantive submissions with respect to costs. In its closing submissions the 

defendant seeks the opportunity to make submissions regarding costs separately 

following the release of this judgment. 

[2943] To the extent the parties and intervenors cannot agree on the matter of costs 

they may make further submissions. 

                “J. J. Steeves, J.”                
The Honourable Mr. Justice Steeves 
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SCHEDULE I 

EXCERPTS: MEDICARE PROTECTION ACT, R.S.B.C. 1996, c. 286 

Preamble 

WHEREAS the people and government of British Columbia believe that medicare is one of 
the defining features of Canadian nationhood and are committed to its preservation for 
future generations; 

WHEREAS the people and government of British Columbia wish to confirm and entrench 
universality, comprehensiveness, accessibility, portability, public administration and 
sustainability as the guiding principles of the health care system of British Columbia and are 
committed to the preservation of these principles in perpetuity; 

WHEREAS the people and government of British Columbia are committed to building a 
public health care system that is founded on the values of individual choice, personal 
responsibility, innovation, transparency and accountability; 

WHEREAS the people and government of British Columbia are committed to developing an 
efficient, effective and integrated health care system aimed at promoting and improving the 
health of all citizens and providing high quality patient care that is medically appropriate and 
that ensures reasonable access to medically necessary services consistent with the Canada 
Health Act; 

WHEREAS the people and government of British Columbia wish to ensure that all publicly 
funded health care services are responsive to patients' needs and designed to foster 
improvements in individual and public health outcomes and ongoing value-for-money for all 
taxpayers; 

WHEREAS the people and government of British Columbia recognize a responsibility for the 
judicious use of medical services in order to maintain a fiscally sustainable health care 
system for future generations; 

AND WHEREAS the people and government of British Columbia believe it to be 
fundamental that an individual's access to necessary medical care be solely based on need 
and not on the individual's ability to pay. 

Definitions 

1  In this Act: 

… 

“appropriate disciplinary body” means the person or body that may cancel or 
suspend the right to practise under 

(a)  an enactment, as a chiropractor, a dentist, a medical practitioner, an 
optometrist or a podiatrist in British Columbia, or 
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(b)  the governing Act, bylaws or rules for a member of the health care 
profession or occupation prescribed for the purposes of paragraph (b) of the 
definition of "health care practitioner"; 

“appropriate licensing body” means the person or body having the power to grant 
the right to practise as a practitioner under 

(a)  an enactment, as a chiropractor, a dentist, a medical practitioner, an 
optometrist or a podiatrist in British Columbia, or 

(b)  the governing Act, bylaws or rules for a member of the health care 
profession or occupation prescribed for the purposes of paragraph (b) of the 
definition of "health care practitioner"; 

“approved diagnostic facility” means a diagnostic facility approved under section 
33; 

“beneficiary” means a resident who is enrolled in accordance with section 7.2, and 
includes the resident's child if the child is enrolled under section 7.2; 

“benefits” means 

(a)  medically required services rendered by a medical practitioner who is 
enrolled under section 13, unless the services are determined under section 
5 by the commission not to be benefits, 

(b)  required services prescribed as benefits under section 51 and rendered 
by a health care practitioner who is enrolled under section 13, or 

(c)  unless determined by the commission under section 5 not to be benefits, 
medically required services performed 

(i)  in an approved diagnostic facility, and 

(ii)  by or under the supervision of an enrolled medical practitioner 
who is acting 

(A)  on request of a person in a prescribed category of 
persons, or 

(B)  in accordance with protocols approved by the commission; 

… 

“child” means a person who 

(a)  is a child of a beneficiary or a person in respect of whom a beneficiary 
stands in the place of a parent and who 

(i)  is a minor, 
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(ii)  [Repealed 2011-13-108.] 

(b)  does not have a spouse, and 

(c)  is supported by the beneficiary; 

“commission” means the Medical Services Commission continued under section 3; 

“diagnostic facility” means a facility, place or office principally equipped for 
prescribed diagnostic services, studies or procedures, and includes any 
branches of a diagnostic facility; 

“enrol” means, 

(a)  in respect of a beneficiary, enrolment under section 7.2, and 

(b)  in respect of a practitioner, enrolment under section 13; 

“former Act” means the Medical Service Act, R.S.B.C. 1979, c. 255; 

“health care practitioner” means a person entitled to practise as 

(a)  a chiropractor, a dentist, an optometrist or a podiatrist in British Columbia 
under an enactment, or 

(b)  a member of a health care profession or occupation that may be 
prescribed; 

“payment schedule” means a payment schedule established under section 26; 

“plan” means the Medical Services Plan continued under section 3; 

“practitioner” means 

(a)  a medical practitioner, or 

(b)  a health care practitioner 

who is enrolled under section 13; 

“render” means perform personally by or under the personal supervision of the 
person to whom reference is being made and “personal supervision” in this 
context means 

(a)  in the case of a practitioner, personal supervision authorized by the 
commission in the circumstances, and 

(b)  in the case of a medical practitioner or health care practitioner who is not 
enrolled, personal supervision acceptable to the appropriate disciplinary body 
for the medical practitioner or health care practitioner; 

“resident” means a person who 
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(a)  is a citizen of Canada or is lawfully admitted to Canada for permanent 
residence, 

(b)  makes his or her home in British Columbia, and 

(c)  is physically present in British Columbia for 

(i)  at least 6 months in a calendar year, or 

(ii)  a shorter prescribed period, 

and includes a person who is deemed under the regulations to be a resident but does 
not include a tourist or visitor to British Columbia; 

… 

“spouse” means a resident who 

(a)  is married to another person, or 

(b)  is living with another person in a marriage-like relationship. 

Purpose 

2  The purpose of this Act is to preserve a publicly managed and fiscally sustainable health 
care system for British Columbia in which access to necessary medical care is based on 
need and not an individual's ability to pay. 

… 

Part 3 -- Practitioners 

Enrolment of practitioners 

13  (1)  A medical practitioner or health care practitioner who wishes to be enrolled as a 
practitioner must apply to the commission in the manner required by the commission. 

(2)  On receiving an application under subsection (1), the commission must enrol the 
applicant if the commission is satisfied that the applicant is in good standing with the 
appropriate licensing body and is not a person in respect of whom enrolment has been 
cancelled under section 15 (2). 

(3)  A practitioner who renders benefits to a beneficiary is, if this Act and the regulations 
made under it are complied with, eligible to be paid for his or her services in accordance with 
the appropriate payment schedule, less any applicable patient visit charge or reduction 
made under section 24 (2). 

(4)  Payments for benefits performed in an approved diagnostic facility must be paid to the 
practitioner who was responsible for rendering the benefit. 
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(5)  If a practitioner renders a benefit, payment may be made to a corporation so long as the 
practitioner may lawfully conduct business respecting that benefit through that corporation. 

(6)  A practitioner is not entitled to be paid if that practitioner provides a service contrary to 
any directions or prohibitions that have been imposed on that practitioner 

(a)  by the appropriate disciplinary body, 

(b)  under this Act, or 

(c)  by rules that regulate services provided by the practitioner. 

(7)  A medical practitioner or health care practitioner who, on the date this Act comes into 
force, holds a practitioner number granted under the former Act is enrolled under subsection 
(1). 

(8)  A practitioner who is enrolled under this section may cancel this enrolment by giving 
30 days' written notice of the cancellation to the commission. 

(9)  A medical practitioner whose enrolment is cancelled under subsection (8) may not apply 
for enrolment under subsection (1) within 12 months of the date of the cancellation unless 
the commission, because it considers this to be in the public interest, allows the application. 

… 

Election 

14  (1)  A practitioner may elect to be paid for benefits directly from a beneficiary. 

(2)  An election under subsection (1) may be made by giving written notice to the 
commission in the manner required by the commission. 

(3)  The election under subsection (1) takes effect 

(a)  immediately on enrolment if the practitioner is not enrolled under section 13 
on receipt by the commission of the notice under subsection (2), or 

(b)  on a date specified by the commission between 30 and 45 days after notice 
of the election is received by the commission, if the practitioner is enrolled under 
section 13 on that date. 

(4)  An election under subsection (1) may be revoked 

(a)  before the date the election under subsection (1) takes effect, if the 
commission and the practitioner agree to this, or 

(b)  if the election under subsection (1) has taken effect, by the giving notice of 
revocation in the same manner as giving notice under subsection (2). 

(5)  The revocation takes effect on a date to be specified by the commission between 
60 and 75 days after receipt by the commission of the request for revocation. 
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(6)  If a practitioner revokes an election, the practitioner is not entitled to be paid by the 
commission for benefits rendered during the period referred to in subsection (5). 

(7)  If an election is in effect and the practitioner has complied with subsection (9), 

(a)  the beneficiary must make a request for reimbursement directly to the 
commission, and 

(b)  the beneficiary is only entitled to be reimbursed for the lesser of 

(i)  the amount that is provided in the appropriate payment schedule for 
the benefit, less any applicable patient visit charge, and 

(ii)  the amount that was charged by the practitioner. 

(8)  If a practitioner makes an election under subsection (1), he or she must not submit a 
claim on his or her own behalf under section 27 (1) for services rendered to a beneficiary 
after the date the election becomes effective. 

(9)  As soon as practicable after rendering a benefit, a practitioner who has made an 
election under subsection (1) must give the beneficiary a claim form that is completed by 
the practitioner in the manner required by the commission. 

… 

Part 4 -- Limits on Billing 

Definitions 

16.1  In this Part: 

“another person” or “the other person” means, if charged for or in relation to a service 
or benefit, 

(a)  the recipient of the service, 

(b)  the beneficiary, or 

(c)  a person who is not described by paragraph (a) or (b); 

“charge another person” includes solicit, demand, require, receive, obtain, acquire, or 
accept from the person being charged, in any form or manner, 

(a)  a payment of money, goods or a service of any kind, or 

(b)  valuable consideration, enrichment, profit, gain, promise or 
advantage. 
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General limits on direct or extra billing 

17  (1)  Except as specified in this Act or the regulations or by the commission under this 
Act, a person must not charge another person 

(a)  for or in relation to a benefit, or 

(b)  for materials, consultations, procedures, use of an office, clinic or other 
place or for any other matters that relate to the rendering of a benefit. 

(1.1)  The commission may determine that a person charges in relation to a benefit for the 
purposes of subsection (1) (a) if the charge is for anything done, provided, offered, made 
available, used, consumed or rendered 

(a)  at any time in relation to the rendering or refusal to render the benefit, and 

(b)  in circumstances that a reasonable person would consider would result in 

(i)  a refusal to render the benefit if the thing were not done, provided, 
offered, made available, used, consumed or rendered, or 

(ii)  the beneficiary being rendered the benefit in priority over other 
persons or being given preferential treatment in the scheduling or 
rendering of the benefit if the thing were done, provided, offered, made 
available, used, consumed or rendered. 

(1.2)  If a person charges or attempts to charge another person contrary to subsection (1), 
another person is not liable to pay the amount charged. 

(2)  Subsection (1) does not apply: 

(a)  if, at the time a service was rendered, the person receiving the service was 
not enrolled as a beneficiary; 

(b)  if, at the time the service was rendered, the service was not considered by 
the commission to be a benefit; 

(c)  if the service was rendered by a practitioner who 

(i)  has made an election under section 14 (1), or 

(ii)  is subject to an order under section 15 (2) (b); 

(d)  if the service was rendered by a medical practitioner who is not enrolled. 

Limits on direct or extra billing by a medical practitioner 

18  (1)  If a medical practitioner who is not enrolled renders a service to a beneficiary and 
the service would be a benefit under this Act or the Hospital Insurance Act if rendered by an 
enrolled medical practitioner, a person must not charge another person for, or in relation to, 
the service, or for materials, consultations, procedures, use of an office, clinic or other place 
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or for any other matters that relate to the rendering of the service, an amount that, in total, is 
greater than 

(a)  the amount that would be payable under this Act, by the commission, for the 
service if rendered by an enrolled medical practitioner, 

(b)  if a payment schedule or regulation permits or requires an additional charge by 
an enrolled medical practitioner, the total of the amount referred to in paragraph (a) 
and the additional charge, or 

(c)  the amount that would be payable under the Hospital Insurance Act, for the 
service if rendered by an enrolled medical practitioner. 

(2)  Subsection (1) applies only to a service rendered in 

(a)  a hospital as defined in section 1 of the Hospital Act, 

(b)  a facility as defined in section 1 of the Continuing Care Act, 

(c)  a community care facility or assisted living residence as defined in section 1 of 
the Community Care and Assisted Living Act that receives funding for the service 
through a regional health board, the Nisga'a Nation or the Provincial Health Services 
Authority, or 

(d)  a medical facility or diagnostic facility if 

(i)  a regional health board as designated under section 4 of the Health 
Authorities Act, or 

(ii)  the Provincial Health Services Authority 

has contracted to have the service rendered. 

(3)  If a medical practitioner described in section 17 (2) (c) renders a benefit to a beneficiary, 
a person must not charge another person for, or in relation to, the benefit, or for materials, 
consultations, procedures, use of an office, clinic or other place or for any other matters that 
relate to the rendering of the benefit, an amount that, in total, is greater than 

(a)  the amount that would be payable under this Act, by the commission, for the 
benefit, or 

(b)  if a payment schedule or regulation permits or requires an additional charge, the 
total of the amount referred to in paragraph (a) and the additional charge. 

(4)  If a medical practitioner who is not enrolled charges another person contrary to 
subsection (1) or (3), another person is not liable to pay the amount charged. 

… 
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Part 9 -- General Provisions 

Private insurers 

45  (1)  A person must not provide, offer or enter into a contract of insurance with a 
resident for the payment, reimbursement or indemnification of all or part of the cost of 
services that would be benefits if performed by a practitioner. 

(2)  Subsection (1) does not apply to 

(a)  all or part of the cost of a service 

(i)  for which a beneficiary cannot be reimbursed under the plan, and 

(ii)  that is rendered by a health care practitioner who has made an 
election under section 14 (1), 

(b)  insurance obtained to cover health care costs outside of Canada, or 

(c)  insurance obtained by a person who is not eligible to be a beneficiary. 

(3)  A contract that is prohibited under subsection (1) is void. 

… 

Offences 

46  (1)  A beneficiary or practitioner who misrepresents the nature or extent of the benefit in 
a claim for payment commits an offence. 

(2)  A person who knowingly obtains or attempts to obtain payment for a benefit to which he 
or she is not entitled commits an offence. 

(3)  A person who fails to pay or to collect and remit premiums in accordance with an 
agreement referred to in section 32 (1) commits an offence. 

(4)  A person who obstructs an inspector in the lawful performance of his or her duties 
under this Act commits an offence. 

(5)  A person who contravenes section 12 or 49 commits an offence. 

(5.1) A person who contravenes section 17 (1), 18 (1) or (3) [words not in force] or 19 (1) 
commits an offence. 

(5.2)  A person who is convicted of an offence under subsection (5.1) is liable to a fine of 
not more than $10 000, and for a second or subsequent offence to a fine of not more than 
$20 000. 
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(6)  A person who knowingly assists another person to commit an offence under this 
section commits an offence. 

... 
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SCHEDULE II 

EXCERPTS: CANADA HEALTH ACT, R.S.C. 1985, c. C-6 

Preamble 

WHEREAS the Parliament of Canada recognizes: 

-- that it is not the intention of the Government of Canada that any of the powers, rights, 
privileges or authorities vested in Canada or the provinces under the provisions of the 
Constitution Act, 1867, or any amendments thereto, or otherwise, be by reason of this Act 
abrogated or derogated from or in any way impaired; 

-- that Canadians, through their system of insured health services, have made outstanding 
progress in treating sickness and alleviating the consequences of disease and disability 
among all income groups; 

-- that Canadians can achieve further improvements in their well-being through combining 
individual lifestyles that emphasize fitness, prevention of disease and health promotion with 
collective action against the social, environmental and occupational causes of disease, and 
that they desire a system of health services that will promote physical and mental health and 
protection against disease; 

-- that future improvements in health will require the cooperative partnership of 
governments, health professionals, voluntary organizations and individual Canadians; 

-- that continued access to quality health care without financial or other barriers will be 
critical to maintaining and improving the health and well-being of Canadians; 

AND WHEREAS the Parliament of Canada wishes to encourage the development of health 
services throughout Canada by assisting the provinces in meeting the costs thereof; 

NOW, THEREFORE, Her Majesty, by and with the advice and consent of the Senate and 
House of Commons of Canada, enacts as follows: 

… 

Interpretation 

Definitions 

2  In this Act, 

Act of 1977 [Repealed, 1995, c. 17, s. 34] 

cash contribution means the cash contribution in respect of the Canada Health 
Transfer that may be provided to a province under sections 24.2 and 24.21 of the 
Federal-Provincial Fiscal Arrangements Act; (contribution pécuniaire) 
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contribution [Repealed, 1995, c. 17, s. 34] 

dentist means a person lawfully entitled to practise dentistry in the place in which 
the practice is carried on by that person; (dentiste) 

extended health care services means the following services, as more particularly 
defined in the regulations, provided for residents of a province, namely, 

(a)  nursing home intermediate care service, 

(b)  adult residential care service, 

(c)  home care service, and 

(d)  ambulatory health care service; (services complémentaires de santé) 

extra-billing means the billing for an insured health service rendered to an insured 
person by a medical practitioner or a dentist in an amount in addition to any amount 
paid or to be paid for that service by the health care insurance plan of a province; 
(surfacturation) 

health care insurance plan means, in relation to a province, a plan or plans 
established by the law of the province to provide for insured health services; (régime 
d’assurance-santé) 

health care practitioner means a person lawfully entitled under the law of a 
province to provide health services in the place in which the services are provided by 
that person; (professionnel de la santé) 

hospital includes any facility or portion thereof that provides hospital care, including 
acute, rehabilitative or chronic care, but does not include 

(a)  a hospital or institution primarily for the mentally disordered, or 

(b)  a facility or portion thereof that provides nursing home intermediate care 
service or adult residential care service, or comparable services for children; 
(hôpital) 

hospital services means any of the following services provided to in-patients or 
out-patients at a hospital, if the services are medically necessary for the purpose of 
maintaining health, preventing disease or diagnosing or treating an injury, illness or 
disability, namely, 

(a)  accommodation and meals at the standard or public ward level and 
preferred accommodation if medically required, 

(b)  nursing service, 

(c)  laboratory, radiological and other diagnostic procedures, together with the 
necessary interpretations, 
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(d)  drugs, biologicals and related preparations when administered in the 
hospital, 

(e)  use of operating room, case room and anaesthetic facilities, including 
necessary equipment and supplies, 

(f)  medical and surgical equipment and supplies, 

(g)  use of radiotherapy facilities, 

(h)  use of physiotherapy facilities, and 

(i)  services provided by persons who receive remuneration therefor from the 
hospital, 

but does not include services that are excluded by the regulations; (services 
hospitaliers) 

insured health services means hospital services, physician services and 
surgical-dental services provided to insured persons, but does not include any health 
services that a person is entitled to and eligible for under any other Act of Parliament 
or under any Act of the legislature of a province that relates to workers’ or workmen’s 
compensation; (services de santé assurés) 

insured person means, in relation to a province, a resident of the province other 
than 

(a)  a member of the Canadian Forces, 

(b)  [Repealed, 2012, c. 19, s. 377] 

(c)  a person serving a term of imprisonment in a penitentiary as defined in 
Part I of the Corrections and Conditional Release Act, or 

(d)  a resident of the province who has not completed such minimum period 
of residence or waiting period, not exceeding three months, as may be 
required by the province for eligibility for or entitlement to insured health 
services; (assuré) 

medical practitioner means a person lawfully entitled to practise medicine in the 
place in which the practice is carried on by that person; (médecin) 

Minister means the Minister of Health; (ministre) 

physician services means any medically required services rendered by medical 
practitioners; (services médicaux) 

resident means, in relation to a province, a person lawfully entitled to be or to 
remain in Canada who makes his home and is ordinarily present in the province, but 
does not include a tourist, a transient or a visitor to the province; (habitant) 
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surgical-dental services means any medically or dentally required surgical-dental 
procedures performed by a dentist in a hospital, where a hospital is required for the 
proper performance of the procedures; (services de chirurgie dentaire) 

user charge means any charge for an insured health service that is authorized or 
permitted by a provincial health care insurance plan that is not payable, directly or 
indirectly, by a provincial health care insurance plan, but does not include any charge 
imposed by extra-billing. (frais modérateurs) 

… 

Canadian Health Care Policy 

Primary objective of Canadian health care policy 

3  It is hereby declared that the primary objective of Canadian health care policy is to 
protect, promote and restore the physical and mental well-being of residents of Canada and 
to facilitate reasonable access to health services without financial or other barriers. 

Purpose of this Act 

4  The purpose of this Act is to establish criteria and conditions in respect of insured health 
services and extended health care services provided under provincial law that must be met 
before a full cash contribution may be made. 

Cash Contribution 

Cash contribution 

5  Subject to this Act, as part of the Canada Health Transfer, a full cash contribution is 
payable by Canada to each province for each fiscal year. 

6  [Repealed, 1995, c. 17, s. 36] 

Program criteria 

7  In order that a province may qualify for a full cash contribution referred to in section 5 for a 
fiscal year, the health care insurance plan of the province must, throughout the fiscal year, 
satisfy the criteria described in sections 8 to 12 respecting the following matters: 

(a)  public administration; 

(b)  comprehensiveness; 

(c)  universality; 

(d)  portability; and 

(e)  accessibility. 

https://www.canlii.org/en/ca/laws/stat/rsc-1985-c-c-6/latest/rsc-1985-c-c-6.html?autocompleteStr=canada%20health&autocompletePos=3#sec5_smooth
https://www.canlii.org/en/ca/laws/stat/rsc-1985-c-c-6/latest/rsc-1985-c-c-6.html?autocompleteStr=canada%20health&autocompletePos=3#sec8_smooth
https://www.canlii.org/en/ca/laws/stat/rsc-1985-c-c-6/latest/rsc-1985-c-c-6.html?autocompleteStr=canada%20health&autocompletePos=3#sec12_smooth
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Public administration 

8  (1)  In order to satisfy the criterion respecting public administration, 

(a)  the health care insurance plan of a province must be administered and operated on 
a non-profit basis by a public authority appointed or designated by the government of the 
province; 

(b)  the public authority must be responsible to the provincial government for that 
administration and operation; and 

(c)  the public authority must be subject to audit of its accounts and financial transactions 
by such authority as is charged by law with the audit of the accounts of the province. 

Designation of agency permitted 

(2)  The criterion respecting public administration is not contravened by reason only that the 
public authority referred to in subsection (1) has the power to designate any agency 

(a)  to receive on its behalf any amounts payable under the provincial health care 
insurance plan; or 

(b)  to carry out on its behalf any responsibility in connection with the receipt or payment 
of accounts rendered for insured health services, if it is a condition of the designation 
that all those accounts are subject to assessment and approval by the public authority 
and that the public authority shall determine the amounts to be paid in respect thereof. 

Comprehensiveness 

9  In order to satisfy the criterion respecting comprehensiveness, the health care insurance 
plan of a province must insure all insured health services provided by hospitals, medical 
practitioners or dentists, and where the law of the province so permits, similar or additional 
services rendered by other health care practitioners. 

Universality 

10  In order to satisfy the criterion respecting universality, the health care insurance plan of a 
province must entitle one hundred per cent of the insured persons of the province to the 
insured health services provided for by the plan on uniform terms and conditions. 

Portability 

11  (1)  In order to satisfy the criterion respecting portability, the health care insurance plan 
of a province 

 (a)  must not impose any minimum period of residence in the province, or waiting period, 
in excess of three months before residents of the province are eligible for or entitled to 
insured health services; 
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 (b)  must provide for and be administered and operated so as to provide for the payment 
of amounts for the cost of insured health services provided to insured persons while 
temporarily absent from the province on the basis that 

(i)  where the insured health services are provided in Canada, payment for health 
services is at the rate that is approved by the health care insurance plan of the 
province in which the services are provided, unless the provinces concerned 
agree to apportion the cost between them in a different manner, or 

(ii)  where the insured health services are provided out of Canada, payment is 
made on the basis of the amount that would have been paid by the province for 
similar services rendered in the province, with due regard, in the case of hospital 
services, to the size of the hospital, standards of service and other relevant 
factors; and 

 (c)  must provide for and be administered and operated so as to provide for the 
payment, during any minimum period of residence, or any waiting period, imposed by 
the health care insurance plan of another province, of the cost of insured health services 
provided to persons who have ceased to be insured persons by reason of having 
become residents of that other province, on the same basis as though they had not 
ceased to be residents of the province. 

Requirement for consent for elective insured health services permitted 

(2)  The criterion respecting portability is not contravened by a requirement of a 
provincial health care insurance plan that the prior consent of the public authority that 
administers and operates the plan must be obtained for elective insured health services 
provided to a resident of the province while temporarily absent from the province if the 
services in question were available on a substantially similar basis in the province. 

Definition of elective insured health services 

(3)  For the purpose of subsection (2), elective insured health services means insured 
health services other than services that are provided in an emergency or in any other 
circumstance in which medical care is required without delay. 

Accessibility 

12  (1)  In order to satisfy the criterion respecting accessibility, the health care insurance 
plan of a province 

(a)  must provide for insured health services on uniform terms and conditions and on a 
basis that does not impede or preclude, either directly or indirectly whether by charges 
made to insured persons or otherwise, reasonable access to those services by insured 
persons; 

(b)  must provide for payment for insured health services in accordance with a tariff or 
system of payment authorized by the law of the province; 
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(c)  must provide for reasonable compensation for all insured health services rendered 
by medical practitioners or dentists; and 

(d)  must provide for the payment of amounts to hospitals, including hospitals owned or 
operated by Canada, in respect of the cost of insured health services. 

Reasonable compensation 

(2)  In respect of any province in which extra-billing is not permitted, paragraph (1)(c) shall 
be deemed to be complied with if the province has chosen to enter into, and has entered 
into, an agreement with the medical practitioners and dentists of the province that provides 

(a)  for negotiations relating to compensation for insured health services between the 
province and provincial organizations that represent practising medical practitioners or 
dentists in the province; 

(b)  for the settlement of disputes relating to compensation through, at the option of the 
appropriate provincial organizations referred to in paragraph (a), conciliation or binding 
arbitration by a panel that is equally representative of the provincial organizations and 
the province and that has an independent chairman; and 

(c)  that a decision of a panel referred to in paragraph (b) may not be altered except by 
an Act of the legislature of the province. 

Conditions 

13  In order that a province may qualify for a full cash contribution referred to in section 5, 
the government of the province 

(a)  shall, at the times and in the manner prescribed by the regulations, provide the 
Minister with such information, of a type prescribed by the regulations, as the 
Minister may reasonably require for the purposes of this Act; and 

(b)  shall give recognition to the Canada Health Transfer in any public documents, or 
in any advertising or promotional material, relating to insured health services and 
extended health care services in the province. 

Defaults 

Referral to Governor in Council 

14  (1)  Subject to subsection (3), where the Minister, after consultation in accordance with 
subsection (2) with the minister responsible for health care in a province, is of the opinion 
that 

(a)  the health care insurance plan of the province does not or has ceased to satisfy any 
one of the criteria described in sections 8 to 12, or 

(b)  the province has failed to comply with any condition set out in section 13, 
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and the province has not given an undertaking satisfactory to the Minister to remedy the 
default within a period that the Minister considers reasonable, the Minister shall refer the 
matter to the Governor in Council. 

Consultation process 

(2)  Before referring a matter to the Governor in Council under subsection (1) in respect of a 
province, the Minister shall 

(a)  send by registered mail to the minister responsible for health care in the province a 
notice of concern with respect to any problem foreseen; 

(b)  seek any additional information available from the province with respect to the 
problem through bilateral discussions, and make a report to the province within ninety 
days after sending the notice of concern; and 

(c)  if requested by the province, meet within a reasonable period of time to discuss the 
report. 

Where no consultation can be achieved 

(3)  The Minister may act without consultation under subsection (1) if the Minister is of the 
opinion that a sufficient time has expired after reasonable efforts to achieve consultation and 
that consultation will not be achieved. 

Order reducing or withholding contribution 

15  (1)  Where, on the referral of a matter under section 14, the Governor in Council is of the 
opinion that the health care insurance plan of a province does not or has ceased to satisfy 
any one of the criteria described in sections 8 to 12 or that a province has failed to comply 
with any condition set out in section 13, the Governor in Council may, by order, 

(a)  direct that any cash contribution to that province for a fiscal year be reduced, in 
respect of each default, by an amount that the Governor in Council considers to be 
appropriate, having regard to the gravity of the default; or 

(b)  where the Governor in Council considers it appropriate, direct that the whole of any 
cash contribution to that province for a fiscal year be withheld. 

Amending orders 

(2)  The Governor in Council may, by order, repeal or amend any order made under 
subsection (1) where the Governor in Council is of the opinion that the repeal or 
amendment is warranted in the circumstances. 

Notice of order 

(3)  A copy of each order made under this section together with a statement of any 
findings on which the order was based shall be sent forthwith by registered mail to the 
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government of the province concerned and the Minister shall cause the order and 
statement to be laid before each House of Parliament on any of the first fifteen days on 
which that House is sitting after the order is made. 

Commencement of order 

(4)  An order made under subsection (1) shall not come into force earlier than thirty days 
after a copy of the order has been sent to the government of the province concerned 
under subsection (3). 

Reimposition of reductions or withholdings 

16  In the case of a continuing failure to satisfy any of the criteria described in sections 8 to 
12 or to comply with any condition set out in section 13, any reduction or withholding under 
section 15 of a cash contribution to a province for a fiscal year shall be reimposed for each 
succeeding fiscal year as long as the Minister is satisfied, after consultation with the minister 
responsible for health care in the province, that the default is continuing. 

When reduction or withholding imposed 

17  Any reduction or withholding under section 15 or 16 of a cash contribution may be 
imposed in the fiscal year in which the default that gave rise to the reduction or withholding 
occurred or in the following fiscal year. 

Extra-billing and User Charges 

Extra-billing 

18  In order that a province may qualify for a full cash contribution referred to in section 5 for 
a fiscal year, no payments may be permitted by the province for that fiscal year under the 
health care insurance plan of the province in respect of insured health services that have 
been subject to extra-billing by medical practitioners or dentists. 

User charges 

19  (1)  In order that a province may qualify for a full cash contribution referred to in section 
5 for a fiscal year, user charges must not be permitted by the province for that fiscal year 
under the health care insurance plan of the province. 

Limitation 

(2)  Subsection (1) does not apply in respect of user charges for accommodation or meals 
provided to an in-patient who, in the opinion of the attending physician, requires chronic care 
and is more or less permanently resident in a hospital or other institution. 
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Deduction for extra-billing 

20  (1)  Where a province fails to comply with the condition set out in section 18, there shall 
be deducted from the cash contribution to the province for a fiscal year an amount that the 
Minister, on the basis of information provided in accordance with the regulations, determines 
to have been charged through extra-billing by medical practitioners or dentists in the 
province in that fiscal year or, where information is not provided in accordance with the 
regulations, an amount that the Minister estimates to have been so charged. 

Deduction for user charges 

(2)  Where a province fails to comply with the condition set out in section 19, there shall be 
deducted from the cash contribution to the province for a fiscal year an amount that the 
Minister, on the basis of information provided in accordance with the regulations, determines 
to have been charged in the province in respect of user charges to which section 19 applies 
in that fiscal year or, where information is not provided in accordance with the regulations, 
an amount that the Minister estimates to have been so charged. 

Consultation with province 

(3)  The Minister shall not estimate an amount under subsection (1) or (2) without first 
undertaking to consult the minister responsible for health care in the province concerned. 

Separate accounting in Public Accounts 

(4)  Any amount deducted under subsection (1) or (2) from a cash contribution in any of the 
three consecutive fiscal years the first of which commences on April 1, 1984 shall be 
accounted for separately in respect of each province in the Public Accounts for each of 
those fiscal years in and after which the amount is deducted. 

Refund to province 

(5)  Where, in any of the three fiscal years referred to in subsection (4), extra-billing or user 
charges have, in the opinion of the Minister, been eliminated in a province, the total amount 
deducted in respect of extra-billing or user charges, as the case may be, shall be paid to the 
province. 

Saving 

(6)  Nothing in this section restricts the power of the Governor in Council to make any order 
under section 15. 

… 

  

https://www.canlii.org/en/ca/laws/stat/rsc-1985-c-c-6/latest/rsc-1985-c-c-6.html?autocompleteStr=canada%20health&autocompletePos=3#sec19_smooth
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SCHEDULE III 

CHRONOLOGY OF RULINGS AND JUDGMENTS 

 DATE CITE SUMMARY 

1. September 10/12, 
2008 

N/A MSC informs Cambie Surgeries and SRC 
that it intends to audit them for extra billing 
in violation of the MPA. 

2. December 4, 2008 N/A Petition filed by Mariël Schooff, Daphne 
Lang, Joyce Hamer, Myrna Allison and 
Carol Welch and filed against the MSC to 
compel enforcement of ss. 5(2), 5.1(a) and 
s. 17(1) of the MPA. 

3. January 28, 2009 N/A Writ of Summons and Statement of Claim 
filed by Cambie et al. 

4. February 20, 2009 N/A Statement of Defence filed by MSC, 
Minister of Health Services of BC and the 
AGBC; counterclaims by Minister and MSC 
filed. 

5. November 20, 2009 2009 BCSC 1596 Ruling staying the petition brought by 
Schooff et al; grants MSC’s application for 
an injunction to compel Cambie and SRC to 
permit audit of their operations; grants the 
Coalition Intervenors intervenor status. 
(Smith J.) 

6. September 9, 2010 2010 BCCA 396 Reasons for judgment overturning the 
injunction granted. (Smith J.) 

7. July 2, 2010 2010 BCSC 927 Ruling granting the Patient Intervenors 
intervenor status. (Smith J.) 

8. September 13, 2012 N/A Amended Notice of Civil Claim filed adding 
plaintiffs Chris Chiavatti, Mandy Martens, 
Erma Krahn, and Krystiana Corrado. 

9. October 15, 2012 2012 BCSC 1511 Ruling granting BCAS intervenor status. 
(Bauman C.J.S.C.) 

10. January 10, 2013 N/A Further Amended Notice of Civil Claim filed 
adding plaintiffs Walid Khalfallah and SRC. 

11. January 10, 2013 Order Order setting out directions on the rights 
and role of the Intervenors in the trial. 
(Bauman C.J.S.C.) 

12. October 21, 2013 2013 BCSC 2066 Ruling granting in part the defendant’s 
application for disclosure of documents 
relating to operations of the Corporate 
plaintiffs. (Cullen A.C.J.) 

13. March 5, 2014 2014 BCSC 361 Ruling granting defendant’s application to 
examine for discovery five physicians who 
are shareholders in the SRC. 
(Cullen A.C.J.) 

14. March 25, 2014 N/A Third Amended Notice of Civil Claim filed. 
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15. May 21, 2014 Oral Ruling Order requiring the Corporate plaintiffs to 
produce their general ledgers and to make 
available for examination for discovery a 
second representative from Cambie 
Surgeries. (Cullen A.C.J.) 

16. June 9, 2014 2014 BCSC 1028 Ruling adjourning BCAS’ application to 
adduce evidence; admitting some of the 
Coalition Intervenors expert reports; and 
limiting the Patient Intervenors' evidence to 
affidavits and 12 witnesses. (Cullen A.C.J.) 

17. November 25, 2015 2015 BCSC 2169 Ruling granting plaintiffs’ application for a 
stay of the operation and enforcement of 
the impugned provisions, as they apply to 
the Corporate plaintiffs, until June 5, 2016 
and dismissing plaintiffs’ application for a 
stay of defendant’s application to strike. 
(Cullen A.C.J.) 

18. March 14, 2016 N/A Fourth Amended Notice of Civil Claim filed. 

19. March 31, 2016 N/A AGC advises parties of intention to 
participate in Action pursuant to 
Constitutional Question Act. 

20. July 12, 2016 2016 BCSC 1292 Ruling dismissing the Coalition Intervenors’ 
application challenging the standing of the 
Corporate plaintiffs; standing of the 
Corporate plaintiffs affirmed. (Steeves J.) 

21. July 27, 2016 2016 BCSC 1390 Ruling granting in part defendant’s 
application to strike portions of Dr. Roland 
Orfaly’s affidavit, BCAS’ representative in 
the proceedings. (Steeves J.) 

22. September 6, 2016 N/A Trial begins. 

23. September 9, 2016 2016 BCSC 1686 Ruling dismissing application made by 
Pacific Newspaper Group to set up daily 
live feed of trial. (Steeves J.) 

24. September 19, 2016 2016 BCSC 1739 Ruling in favour of Canada and defendant’s 
objection that articles appended to plaintiffs’ 
expert reports cannot be entered into 
evidence during expert’s examination in 
chief. (Steeves J.) 

25. September 21 , 
2016 

Notice of 
discontinuance 
filed by the 
plaintiffs 

Upon agreement between the parties, the 
AGBC stands in place of MSC and MOH. 
The plaintiffs discontinued the action 
against the MSC and MOH. 

26. September 21, 2016 Notice of 
discontinuance 
filed by BC 
defendant 

Upon agreement between the parties, the 
defendant discontinued its Counterclaim 
filed January 11, 2013 and its Amended 
Counterclaim filed May 6, 2015 against the 
Corporate plaintiffs. 

27. September 22, 2016 2016 BCSC 1822 Decision regarding the order of presenting 
responding expert evidence. (Steeves J.) 
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28. October 11, 2016 2016 BCSC 1896 Ruling granting in part defendant’s 
application for orders limiting the scope of 
admissible evidence provided by physicians 
appearing as lay witnesses on plaintiffs’ 
behalf. (Steeves J.) 

29. October 18, 2016 N/A Defendant files new counterclaim against 
Corporate plaintiffs (Cambie and SRC) 
seeking only declaration that clinics 
contravened MPA provisions. 

30. October 31, 2016 2016 BCSC 2038 Ruling dismissing the defendant’s objection 
to the plaintiffs calling witnesses who are 
not named in their trial brief dated August 5, 
2016. (Steeves J.) 

31. November 22, 2016 2016 BCSC 2161 Ruling granting in part Canada’s application 
to strike portions of the response expert 
reports prepared by Dr. Derryck Smith and 
Mr. Gary Walters for the plaintiffs in reply to 
Canada’s expert witness, Dr. John Frank. 
Plaintiffs ordered to disclose to Canada the 
instructions they provided to Dr. Smith. 
(Steeves J.) 

32. December 2, 2016 2016 BCSC 2345 Ruling in favour of defendant that response 
expert report of Mr. Yanick Labrie, 
appearing for the plaintiffs, ought to be 
excluded since defendant withdrew original 
expert report of Mr. Damien 
Contandriopoulos. (Steeves J.) 

33. December 2, 2016 2016 BCSC 2346 Ruling deferring decision on admissibility of 
Mr. Gordon Denford’s evidence until his 
examination-in-chief. Mr. Denford was 
called as a lay witness for the plaintiffs. 
(Steeves J.) 

34. December 12, 2016 Oral Ruling Ruling Professor Daniel Kessler, plaintiffs’ 
expert witness, not qualified to opine on 
medical causation. 

35. December 19, 2016 2016 BCSC 2375 Ruling in favour of defendant’s objection 
that Mr. Gordon Denford’s evidence on 
MSC’s operations is inadmissible. 
Mr. Denford was called as a lay witness for 
the plaintiffs. (Steeves J.) 

36. December 19, 2016 2016 BCSC 2376 Ruling granting plaintiffs’ application to 
tender late expert reports of Ms. Walker 
and Drs. Younger and Wing. (Steeves J.) 

37. December 19, 2016 2016 BCSC 2377 Ruling on admissibility of letters to Ministry 
of Health seeking reimbursement for cost of 
surgery in private clinics. Plaintiffs sought to 
tender the letters. Letters found 
inadmissible. (Steeves J.) 

38. January 17, 2017 2017 BCSC 114 Ruling dismissing defendant’s application to 
postpone cross-examination of Dr. Jeffrey 
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Nacht, lay witness of the plaintiffs. 
(Steeves J.) 

39. January 17, 2017 2017 BCSC 115 Ruling granting defendant’s application to 
adjourn Dr. Bassam Masri's lay evidence, 
pending resolution of dispute over whether 
he may also be qualified as an expert 
witness for the plaintiffs. (Steeves J.) 

40. January 26, 2017 2017 BCSC 156 Ruling limiting the qualifications of plaintiffs' 
expert witness Professor Alistair McGuire to 
topics related to health economics, 
excluding the medical effects of waiting for 
surgery. (Steeves J.) 

41. February 10, 2017 2017 BCSC 355 Ruling granting defendant’s application for 
the plaintiffs to produce unredacted, 
Microsoft Excel copies of Cambie and 
SRC’s general ledgers. (Steeves J.) 

42. February 17, 2017 2017 BCSC 258 Ruling granting defendant’s application to 
set aside plaintiffs' subpoena of the Minister 
of Health. (Steeves J.) 

43. March 21, 2017 2017 BCSC 444 Ruling setting out the procedure for calling 
adverse witnesses. (Steeves J.) 

44. March 21, 2017 2017 BCSC 445 Ruling granting plaintiffs’ application to 
certify Dr. Bassam Masri as an expert 
witness and to tender Dr. Masri's late 
expert report. (Steeves J.) 

45. April 7, 2017 2017 BCSC 559 Ruling granting plaintiffs’ application to 
tender late “addendum” expert report of 
Mr. Nadeem Esmail. (Steeves J.) 

46. April 7, 2017 2017 BCSC 581 Ruling on plaintiffs’ application to admit late 
expert reports of Drs. Chambers, 
Matheson, and a revised new report of 
Dr. Vertesi; Drs. Matheson and Chambers 
reports admitted, Dr. Vertesi’s report found 
inadmissible. (Steeves J.) 

47. April 10, 2017 Oral decision to 
adjourn trial until 
September 5, 
2017 

Order given following a joint application of 
the parties to adjourn trial in order to 
resolve evidentiary issues. The order sets 
out the terms of the adjournment schedule 
for hearing outstanding applications until 
recommencement of hearing of evidence. 
(Steeves J.) 

48. May 24, 2017 2017 BCSC 860 Ruling on plaintiffs’ application regarding 
the plaintiffs' application to admit a 
Brandeis Brief. (Steeves J.) 

49. May 24, 2017 2017 BCSC 861 Ruling on plaintiffs’ application to admit 
documents related to patient complaints on 
wait times to Ministry of Health (MOH); 
documents considered in judgment ruled 
inadmissible for truth of their contents but 
some admissible to demonstrate MOH’s 
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knowledge of certain facts at certain times. 
(Steeves J.) 

50. June 28, 2017 Oral decision 
granting first 
extension of 
adjournment  

Trial recommencement date adjourned to 
October 16, 2017. 

51. July 31, 2017 2017 BCCA 287 Reasons upholding Smith J.A.'s Chambers 
decision dated March 6, 2017 to dismiss 
the plaintiffs' application requesting leave to 
appeal two evidentiary decisions of Steeves 
J. Court of Appeal also rejected a separate 
application by the plaintiffs seeking leave to 
appeal a third evidentiary ruling of 
Steeves J. which was rendered after 
Smith J.A.'s ruling. 

52. August 4, 2017 Oral decision 
granting second 
extension of 
adjournment 

Trial recommencement date adjourned to 
October 30, 2017. 

53. August 24, 2017 2017 BCSC 1493 Reasons for dismissing the plaintiffs' 
application for an exemption from payment 
of court hearing fees and their constitutional 
challenge to the court fees. (Steeves J.) 

54. October 25, 2017 Oral decision 
granting third 
extension of 
adjournment 

Trial recommencement date adjourned to 
January 15, 2018. 

55. November 7, 2017 2017 BCSC 2062 Ruling granting in part defendant’s 
application for various orders related to 
plaintiffs’ document disclosure. (Steeves J.) 

56. November 9, 2017 2017 BCCA 392 Reasons dismissing plaintiffs’ application 
for order that each party bear its own costs 
following the Court of Appeal's decision in 
2017 BCCA 287. 

57. November 28, 2017 2017 BCSC 2232 Ruling granting defendant’s application to 
strike paragraph from expert report of 
Dr. Kevin Wing, witness for the plaintiffs. 
Denied plaintiffs’ application to substitute 
struck paragraph. (Steeves J.) 

58. December 4, 2017 2017 BCSC 2216 Ruling dismissing defendant’s application 
opposing the addition of 13 witnesses to 
plaintiffs’ witness list. Issued order that the 
plaintiffs’ witness list as of September 18, 
2017 is final and agreement or court order 
required to amend. (Steeves J.) 

59. December 8, 2017 Oral decision 
granting fourth 
extension of 
adjournment 

Trial recommencement adjourned to 
April 16, 2018. 
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60. March 13, 2018 2018 BCSC 443 Ruling granting defendant’s application to 
exclude the affidavit of Gordon Barefoot, lay 
witness for the plaintiffs. (Steeves J.) 

61. March 14, 2018 2018 BCSC 446 Ruling granting in part defendant’s 
application to strike portions of affidavit of 
Dr. Derryck Smith, witness for the plaintiffs; 
order Dr. Smith produce documents in his 
control with respect to issues in his affidavit. 
(Steeves J.) 

62. March 15, 2018 2018 BCSC 460 Ruling granting defendant’s application to 
strike in its entirety the affidavit of Dr. David 
Jones, a witness for the plaintiffs. 
(Steeves J.) 

63. March 16, 2018 2018 BCSC 461 Ruling dismissing defendant's application to 
dismiss entire action on basis plaintiffs 
failed to comply with their disclosure 
obligations. (Steeves J.) 

64. March 29, 2018 2018 BCSC 514 Ruling granting in part defendant’s 
application to strike portions of Dr. Brian 
Day’s affidavit, lay witness for the plaintiffs. 
(Steeves J.) 

65. April 24, 2018 2018 BCSC 757 Ruling granting in part defendant’s 
application to strike portions of Dr. Ross 
Outerbridge’s affidavit, lay witness for the 
plaintiffs. (Steeves J.) 

66. April 24, 2018 2018 BCSC 758 Ruling granting in part defendant’s 
application to strike portions of Dr. Alastair 
Younger’s affidavit, lay witness for the 
plaintiffs. (Steeves J.) 

67. April 25, 2018 2018 BCSC 759 Ruling granting in part defendant’s 
application to strike portions of Dr. Anthony 
Costa’s affidavit, lay witness for the 
plaintiffs. (Steeves J.) 

68. April 26, 2018 2018 BCSC 760 Ruling granting in part defendant’s 
application to strike portions of Dr. Amin 
Javer’s affidavit, lay witness for the 
plaintiffs. (Steeves J.) 

69. May 9, 2018 2018 BCSC 748 Ruling granting in part plaintiffs' application 
to strike parts of Professor Kluge's affidavit, 
expert witness for the defendant. 
(Steeves J.) 

70. May 9, 2018 2018 BCSC 749 Ruling on plaintiffs' application to expand 
defendant’s production of documents; 
ordered defendant was generally not 
obliged to produce document before 
January 1, 2005. (Steeves J.) 

71. May 24, 2018 2018 BCSC 859 Ruling granting in part defendant's 
application to strike parts of affidavits of 
four patient witnesses tendered by the 
plaintiffs. (Steeves J.) 
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72. June 14, 2018 2018 BCSC 1063 Ruling ordering defendant to produce 
witness to testify to SPR data; plaintiffs’ 
application to tender SPR data for all 
surgical procedures in the province 
adjourned. (Steeves J.) 

73. July 9, 2018 2018 BCSC 1141 Ruling granting in part plaintiffs' application 
to amend Fourth Notice of Civil Claim after 
British Columbia proclaimed amendments 
to the MPA. Plaintiffs’ application to add 
challenge to newly proclaimed provision 
concerning diagnostic services denied. 
(Steeves J.) 

74. July 9, 2018 2018 BCSC 1142 Ruling granting in part defendant's 
application to strike parts of Dr. Peterson's 
affidavit. (Steeves J.) 

75. July 9, 2018 2018 BCSC 1146 Ruling dismissing plaintiffs’ application to 
tender a second and late expert report 
prepared by Dr. Kevin Wing. (Steeves J.) 

76. September 4, 2018 2018 BCSC 1553 Ruling granting in part defendant’s 
application to exclude portions of Dr. Mark 
Godley’s affidavit, lay witness for the 
plaintiffs. (Steeves J.) 

77. October 19, 2018 2018 BCCA 385 Reasons for dismissing plaintiffs’ appeal of 
their constitutional challenge to the 
hearing-fee regime. (Willcock J.A.) 

78. November 20, 2018 2018 BCSC 2081 Ruling granting in part plaintiffs’ application 
re defendant’s inadequate response to 
Notice to Admit regarding the Honourable 
Adrian Dix. (Steeves J.) 

79. November 23, 2018 2018 BCSC 2084 Ruling granting plaintiffs’ application for an 
interlocutory injunction enjoining the 
enforcement of the impugned provisions. 
(Winteringham J.) 

80. January 7, 2019 2019 BCSC 7 Ruling re defendant’s application for order 
that documents related to Debbie Waitkus’ 
complaint to Patient Care Quality Review 
Board were inadmissible for their prima 
facie truth. Application granted in part. 
(Steeves J.) 

81. January 24, 2019 2019 BCCA 29 Reasons dismissing defendant’s application 
for leave to appeal of the Interlocutory 
Injunction. (Newbury J.A.) 

82. February 6, 2019 2019 BCSC 211 Ruling granting defendant’s application to 
exclude, in whole or in part, affidavits of five 
witnesses for the plaintiffs that discussed 
infection rates in British Columbia hospitals. 
(Steeves J.) 

83. February 21, 2019 2019 BCSC 212 Ruling granting in part plaintiffs’ application 
to tender three documents as part of 
Brandeis Brief. (Steeves J.) 
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84. March 4, 2019 2019 BCSC 345 Ruling finding affidavit of Dr. Firoz Miyanji, 
lay witness for the plaintiffs, is inadmissible. 
(Steeves J.) 

85. March 6, 2019 2019 BCSC 346 Ruling denying defendant’s application for 
costs following plaintiff's withdrawal of 
Wright expert report. (Steeves J.) 

86. March 6, 2019 2019 BCSC 347 Ruling granting in part defendant’s 
application to exclude portion’s Susan 
Wannamaker’s affidavit, an adverse 
witness for the plaintiffs. (Steeves J.) 

87. March 27, 2019 2019 BCSC 445 Ruling on cross-examination of witnesses 
for prima facie facts. (Steeves J.) 

88. May 6, 2019 2019 BCSC 958 Ruling finding correspondence between 
BCAS and British Columbia, which the 
former sought to tender, was inadmissible. 
(Steeves J.) 

89. May 30, 2019 2019 BCSC 860 Reasons dismissing the plaintiffs’ 
application for declaration that the 
defendant’s use of “compliance statements” 
violated the Injunction. (Winteringham J.) 

90. June 13, 2019 2019 BCSC 999 Ruling denying BCAS’ application to 
cross-examine Witnesses. (Steeves J.) 

91. June 19, 2019 2019 BCSC 1013 Ruling finding evidence of Dr. Raza, lay 
witness for the defendant, is inadmissible. 
(Steeves J.) 

92. July 18, 2019 2019 BCSC 1221 Ruling disallowing plaintiffs’ use of certain 
documents in cross-examination of 
defendant’s expert witness, Gordon Guyatt. 
(Steeves J.) 

93. July 18, 2019 2019 BCSC 1222 Ruling allowing plaintiffs’ application to seal 
exhibits relating to corporate affairs of 
Cambie Surgeries. (Steeves J.) 

94. November 18, 2019 N/A Closing submissions begin.  

95. November 26, 2019 N/A Defendant abandons its counterclaim filed 
October 18, 2016. 

96. December 3, 2019 N/A Closing submissions adjourned. 

97. February 25, 2020 N/A Closing submissions recommence and 
conclude on February 28, 2020. 
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SCHEDULE IV 

EXPERT WITNESSES - THEIR QUALIFICATIONS AND BRIEF 
SUMMARIES OF THEIR EVIDENCE 

PLAINTIFFS’ EXPERTS 

 
Name of 
Expert 

Certified Qualifications Description 

1. Professor 
Daniel Kessler 

Stanford 
University, 
California, USA 

Expert in international 
healthcare in particular with 
medical malpractice. 
Certified to give opinions 
about universal access to 
healthcare, the success of 
these systems in providing 
timely care to patients, and 
the non-medical 
consequences when these 
systems fail to provide 
timely care to patients. He 
has expertise in 
econometrics, use and 
design of opinion surveys 
and the empirical effects of 
health policy, including 
international differences in 
healthcare, health 
economics, healthcare 
financing and 
reimbursement, health 
insurance and the 
regulation of healthcare 
systems. 

Five reports: March 15, 2014 (two 
expert reports), June 30, 2016 
(response report to), July 30, 2016 
(response report to Jeremiah Hurley, 
Cyril Frank, David Himmelstein, 
Theodore Marmor, Elke-Henner 
Kluge, Adam Oliver, Jeffery Turnbull, 
Charles Normand, Phillip Deveraux 
and other experts not relied on by 
the other parties at trial) and 
September 20, 2016 (response 
report to John Frank). 

In his expert report, Professor 
Kessler opined on the health 
consequences of waiting for surgery. 
This portion of his report is given no 
weight in accordance with my 
December 12, 2016 oral ruling, 
where I found that Professor Kessler 
was not qualified to opine on matters 
relating to medical causation. 

Professor Kessler opined that 
allowing private financing and dual 
practice will not harm the public 
system but will either have no effect 
or a positive effect on the overall 
provision of healthcare and will 
improve well-being of patients. 

Ruling (oral): December 12, 2016 

2. Professor 
Michael Bliss 

University of 
Toronto 

History of modern medicine 
with specific concentration 
on the history of healthcare 
in Canada. 

Two reports: July 15, 2014 (response 
report to Gregory Marchildon, 
Elke-Henner Kluge, Jeffery Turnbull 
and other experts not relied on by 
the other parties at trial); August 28, 
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2016 (response report to John 
Frank). 

Professor Bliss provided an overview 
of the historical evolution of 
healthcare in Canada. He opined 
about changes he believed should 
be made for the future. He concurred 
with the description of the history of 
Canadian healthcare provided by 
Professor Marchildon, the 
defendant’s expert on this issue. 

Ruling (oral): September 20, 2016 

3. Professor 
Alistair McGuire 

London School 
of Economics, 
United Kingdom 

An expert in health 
economics, including 
international comparisons of 
healthcare systems in 
countries that provide 
universal access to 
healthcare, assessing the 
ability of these systems to 
provide timely, high-quality 
healthcare to patients, the 
non-medical consequences 
when these systems fail to 
provide timely care to 
patients, and in the 
methodology and analysis 
of large population studies. 
He has expertise in the 
economic interrelationship 
between public and private 
healthcare systems, 
facilities and institutions. 

Two reports: March 17, 2014; 
July 14, 2014 (response report to Cy 
Frank, Jeremiah Hurley, Elke-Henner 
Kluge, Theodore Marmor, Adam 
Oliver and other experts not relied on 
by the other parties at trial). 

Professor McGuire opined that 
duplicate private healthcare 
insurance will not harm the public 
system, and is more likely to benefit 
individuals by adding capacity to 
treat the excess demand in the 
public system. The basis for his 
opinion stems from his examination 
of other countries that have dual 
private healthcare insurance sectors, 
in particular England. 

In his expert report, Professor 
McGuire opined on the harm patients 
experience when waiting for surgery. 
The portion of his report regarding 
the medical harm that individuals 
waiting for medical care experience 
is given no weight in accordance with 
my ruling, where I found that 
Professor McGuire was not qualified 
to opine on matters of medical harm. 

Ruling: 2017 BCSC 156 
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4. Professor John 
McGurran 

University of 
Toronto 

Healthcare policies and 
systems including the 
assessment and evaluation 
of healthcare systems, 
healthcare wait times and 
patient access to medically 
necessary care. 

Two reports: March 17, 2014; 
July 18, 2014 (response report to 
experts not relied on by the other 
parties at trial); June 30, 2016 
(response report to experts not relied 
on by the other parties at trial). 

Professor McGurran opined about 
the root causes of wait times in 
public healthcare and the harms 
caused by waiting. He also opined 
that physicians have little control 
over increasing capacity in the public 
system, that the Ministry of Health’s 
definition of wait times does not 
capture the whole patient journey, 
and that wait times are unacceptably 
long. He concludes that increasing 
private care may reduce wait times. 
 
Ruling (oral): October 12, 2016 
 

5. Mr. Nadeem 
Esmail 

Fraser Institute 

Healthcare systems, 
policies and economics of 
Canada and other 
developed countries that 
maintain universal access to 
healthcare, including 
assessing the success of 
these systems in providing 
timely, high quality 
healthcare to patients. 

Two reports: July 15, 2004; 
February 22, 2017 (addendum 
report, 2017 BCSC 559). 

Mr. Esmail’s reports summarize 
annual reports from the Fraser 
Institute. They are based on surveys 
of physicians about wait times in 
Canada. Overall, Mr. Esmail opines 
that the introduction of private 
financing of healthcare will benefit 
both individual patients and the 
public healthcare system in general. 

Ruling: 2017 BCSC 559 

6. Dr. Leslie 
Vertesi 

University of 
British 
Columbia 

The measurement, 
modelling and analysis of 
queuing activities, including 
surgical and hospital 
waitlists at the level of 
hospitals and health 
authorities, and acute care 
demand and utilization. 

The functioning, 
management and funding of 
hospitals and health 
authorities in British 

Two reports: July 15, 2014; July 24, 
2016 (response report to expert not 
relied on by the other parties at trial). 

Most of Dr. Vertesi’s expert report 
was found inadmissible and struck. 
The only portion of Dr. Vertesi’s 
expert report that was admissible 
contained Dr. Vertesi’s opinion that 
the expansion of a duplicative private 
healthcare sector in parallel to the 
public system would not increase 
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Columbia, including 
utilization and management 
of physicians, the allocation 
and utilization of medical 
and surgical resources and 
healthcare provision, and 

Emergency medicine. 

overall healthcare costs. (2017 
BCSC 581). 

Dr. Vertesi gave expert and lay 
evidence. 

Ruling: 2017 BCSC 581 

7. Mr. Peter Holle 

Frontier Centre, 
Manitoba 

Expert in assessing the 
quality of healthcare 
provision with a focus on 
consumer empowerment 
and the review of 
comparisons between 
national healthcare systems 
in Canada and Europe. He 
has expertise in assessing 
healthcare systems on 
various indicators of 
performance, including 
healthcare spending, patient 
rights and information and 
patient outcomes. 

One report: July 15, 2014 (original 
report and response report to 
Charles Normand, Theodore 
Marmor, Adam Oliver and other 
experts not relied on by the other 
parties at trial). 

Mr. Holle summarized and relied on 
reports from the Frontier Centre for 
Public Policy, “Health Consumer 
Powerhouse, Euro-Canada Health 
Consumer Index ...”, for 2008, 2009 
and 2010; FC Policy Series No. 38, 
61 and 89. The reports are intended 
to evaluate healthcare performance 
“from the perspective of the 
consumer” and to measure 
“consumer friendliness.” The 
conclusions of the three reports are 
based on surveys of Canadian 
patients regarding their experiences 
in the healthcare systems and their 
wait times for treatment. There is no 
information specifically about British 
Columbia. 

Ruling (oral): January 27, 2017 

8. Mr. Yanick 
Labrie 

Montreal 
Economic 
Institute 

 

Expert on the areas of 
economics and healthcare 
policy, including healthcare 
policies and reforms in 
Canada and selected 
OECD countries. 

One report: July 31, 2014 (response 
report to Marie-Claude Prémont). 

Mr. Labrie opines about the Québec 
healthcare system post-Chaoulli. He 
differs from the opinions of Professor 
Prémont on issues of equity, the 
benefits or harm of a duplicative 
private healthcare system, the use of 
regulation to control risk selection by 
private insurers and the number of 
physicians who have focused on 
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private practice over their public 
practice. 

Ruling: 2016 BCSC 2345; Ruling 
(oral): December 5, 2016 

9. Dr. Albert 
Schumacher 

Schulich School 
of Medicine, 
Western 
University; 
McMaster 
University 

Expert in the areas of family 
medicine and operation of 
the Canadian healthcare 
system including policies 
and practices relating to 
patient access, to timely 
quality care, and use of 
healthcare wait time 
management. 

One report: July 15, 2014 (with 
response to Jeremiah Hurley, Robert 
McMurtry and other experts not 
relied on by the other parties at trial). 

Dr. Schumacher opined on the BC 
Wait Times Website, the inability of 
family physicians to do anything 
meaningful about wait times, whether 
doctors respond to financial 
incentives, equitable access to the 
public healthcare system and 
privately financed surgeries have 
kept more doctors in Ontario. 

10. Dr. Robert 
Hollinshead 

University of 
Calgary 

Expert in the areas of 
orthopedic surgery and the 
operation of the Canadian 
healthcare system, 
including policies and 
practices relating to patient 
access to timely quality care 
and the use of healthcare 
wait time management and 
the place of private 
healthcare. 

One report: June 27, 2014 (response 
to Cyril Frank and Robert McMurtry). 

Dr. Hollinshead opined that there are 
no accepted standard definitions for 
timely care but patients know when 
they are waiting too long, morbidity 
increases if there is not timely 
treatment, there is no evidence that 
doctors will work less if there is dual 
practice, private healthcare is 
compatible with social responsibility, 
there is an over-supply of surgeons 
in Canada and private healthcare 
would be a safety-valve for the public 
system. 

Ruling (oral): November 29, 2016 

11. Dr. Ross 
Davidson 

University of 
Auckland, New 
Zealand 

Expert in orthopedic surgery 
with experience in providing 
medically necessary care in 
both the public and private 
healthcare systems in 
British Columbia prior to 
2000. He is also qualified as 
an expert in orthopedic 
surgery with experience 
from 2000 to 2015 in the 

One report: July 14, 2014 (response 
to other expert not relied on by the 
other parties at trial). 

Dr. Davidson’s evidence focused on 
the healthcare system in New 
Zealand. Overall, Dr. Davidson 
opines that a private parallel system 
will not harm the public system or 
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public and private systems 
in New Zealand. 

reduce equitable access to 
healthcare. 

12. Professor Åke 
Blomqvist 

Carleton 
University 

Healthcare systems, 
policies, and financing and 
health economics of 
Canada and other countries 
including many that 
maintain universal access to 
healthcare.  

One report: May 5, 2015, attaching a 
2005 “Commentary.” 

Professor Blomqvist is in favour of 
expanding public healthcare in 
Canada to include pharmaceuticals, 
dental and other services. He also 
opines that there should be greater 
private financing of hospitals and he 
opines that such an expansion is 
compatible with the Canada Health 
Act. 

Ruling (oral): November 4, 2016 

13. Dr. Derryck 
Smith 

University of 
British 
Columbia 

Clinical psychiatry; the 
effect of illness or injuries 
on an individual's 
psychological or psychiatric 
health; and the effect of 
waiting for a diagnosis or 
treatment for illness or 
injuries on an individual's 
psychological or psychiatric 
health. 

One report: September 20, 2016 
(response report to John Frank). 

Dr. Smith gave lay and expert 
evidence. 

In his expert report, Dr. Smith 
expresses opinions regarding the 
psychological harm patients suffer 
due to lengthy wait times for medical 
consultations and treatment. 

Rulings: 2016 BCSC 2161; 2018 
BCSC 446 

14. Mr. Gary 
Walters 

Cedar Hill 
Group 

Mr. Walters is qualified as 
an expert in group 
insurance and reinsurance 
including the purpose of 
insurance, insurance 
markets, insurance types 
and the insurance industry 
and, in particular, (a) private 
health insurance in Canada 
(life, disability, critical 
illness, medical and dental 
and both personal and 
group insurance), and (b) 
the current role, use and 
availability of private health 
insurance in Canada. 

One report: September 20, 2016 
(response to John Frank). 

Mr. Walters opined about the nature 
of insurance generally and 
healthcare insurance in particular as 
well as the types of insurance 
policies offered in Canada. His main 
conclusions are that the purpose of 
insurance is to cover the expenses 
associated with unforeseen risks; the 
scheme works only if the premiums 
paid by policy-holders significantly 
exceed the claims paid out to policy 
holders who have claims; to maintain 
profitability and financial viability, 
insurers will try to manage risk by 
excluding coverage for those who 
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are likely to claim more than they pay 
because of a pre-existing medical 
condition. They will also adjust 
premiums or limit coverage for those 
who can be expected to claim more 
than the premiums they pay because 
of their medical or family history. 

Mr. Walters opines that existing 
private insurance plans, such as 
extended coverage provided through 
employment, can potentially be used 
and expanded to fund elective 
surgeries performed at private 
medical clinics. 

Ruling: 2016 BCSC 2161 

15. Dr. Kevin Wing 

University of 
British 
Columbia 

Orthopedic surgery with 
sub-specialty experience in 
foot and ankle surgery. 

The nature, symptoms and 
cause of orthopedic 
conditions (with specialty 
training and expertise in foot 
and ankle). 

The assessment, diagnosis 
and treatment of patients 
with orthopedic and 
musculoskeletal conditions 
and the impact that these 
problems have on a 
patient's body throughout 
their lifetime. 

Assessing and quantifying 
the level of physical 
disability as a result of 
orthopedic and/or 
musculoskeletal problems. 

Patient access to foot and 
ankle care in British 
Columbia, including how 
foot and ankle care is 
provided to patients and 
delivered by physicians and 
other practitioners, including 

One report: November 16, 2016. 

Partially redacted pursuant to 
2017 BCSC 2232 

Dr. Wing opined that wait times for 
thousands of surgical patients 
exceed the maximum 26-week 
benchmark for all surgeries and the 
conditions of patients deteriorate 
while waiting. 

Rulings: 2016 BCSC 2376; 
2017 BCSC 2232; 2018 BCSC 1146 
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referral and triage, in British 
Columbia. 

Clinical research regarding 
both individual and groups 
of patients' health states, 
including level of pain and 
disability and 
depression/anxiety, while 
waiting for foot and ankle 
treatment, including the 
changes in these health 
states. 

16. Dr. Bassam 
Masri 

University of 
British 
Columbia 

Orthopedic surgery, 
particularly in the area of hip 
and knee arthroplasty, 
including the assessment 
and treatment of patients 
with arthritis in the hip or 
knee joints. Clinical 
research in the areas of hip 
and knee reconstruction, 
including clinical outcomes 
of surgery, the performance 
of hip and knee 
replacement surgeries, 
evaluation of implants and 
surgical processes, and 
effects of waiting for surgery 
on surgical outcomes after 
joint replacement. 
Management, allocation and 
utilization of surgical 
resources in the public 
healthcare system in British 
Columbia. 

One report: December 22, 2016. 

Dr. Masri opined on matters relating 
to harm caused by waiting for 
orthopedic surgeries, primarily joint 
replacement, based on four studies 
he co-authored (one study was 
struck). 

Dr. Masri gave lay and expert 
evidence. 

Rulings: 2017 BCSC 115; 
2017 BCSC 445 

17. Dr. Keith 
Chambers 

G. Keith 
Chambers 
Consulting Inc. 

Clinical practice in the areas 
of family practice; applied 
statistics, health sciences 
and epidemiology; medical 
risk analysis, including 
mortality, adverse events 
and loss of quality of life; 
and four, critical appraisal of 
medical research studies. 

One report: June 12, 2017. 

Dr. Chambers opined on harm 
associated with waiting for treatment 
and how to measure wait times. He 
also opined that longer waits have 
been found to be associated with 
greater pain and suffering and 
reduced mobility even 
post-treatment, suggesting worse 
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surgical outcomes due to lengthy 
waits. 

Ruling: 2017 BCSC 581 

18. Dr. Gordon 
Matheson 

Stanford 
University, 
California, USA 

Emergency medicine, family 
medicine and sports and 
exercise medicine; 
assessing the validity of 
medical conclusions 
published in research 
journals; assessing the 
quality of clinical care, 
clinical outcomes and 
patient satisfaction following 
medical services. 

One report: February 25, 2017. 

Dr. Matheson opined on the medical 
and psychological consequences of 
waiting for medical treatment. He 
also opined on the reliability of 
prioritization systems in terms of 
addressing patients’ needs. Mortality 
and morbidity increase with waiting 
as do the risk of complications from 
surgery and psychological harm. 
Current strategies for assigning 
priority to patients are arbitrary and 
flawed. 

Ruling: 2017 BCSC 581 

19. Dr. Alastair 
Younger 

University of 
British 
Columbia 

Orthopedic surgery with 
sub-specialty expertise in 
arthritis surgery and foot 
and ankle surgery; clinic 
research on foot and ankle 
care, including the effect on 
patients of waiting for foot 
and ankle surgery; and the 
ability of patients to access 
orthopedic surgery in 
Vancouver, British 
Columbia, compared to 
NHS patients in Scotland. 

One report: November 14, 2016. 

Dr. Younger opined that foot and 
ankle patients suffer loss of mobility 
and loss of independence. Early 
surgical intervention, especially 
where a patient is deteriorating, 
increases the likelihood of a 
successful outcome. Dr. Younger 
also discussed his study comparing 
the number of orthopedic surgeries 
completed annually in the Vancouver 
Coastal Health Authority to those 
completed in Scotland. Dr. Younger 
concluded that patients in Scotland 
have better access to orthopedic 
surgery. As of the date of his 
testimony, the study was not 
published. 

Rulings: 2016 BCSC 2376; 
2018 BCSC 758 
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THE DEFENDANT’S EXPERTS 

 
Name of 
Expert 

Certified Qualifications Description 

1. Dr. Eric Bohm 

University of 
Manitoba 

Access to, appropriateness 
of, effectiveness of and 
safety of the delivery of 
healthcare. 

One report: February 21, 2016 
(response to Cy Frank, John 
McGurran, Keith Chambers, Gordon 
Matheson). 

Dr. Bohm opined that wait times 
occur in every healthcare system, 
whether it is privately or publicly 
funded. Private funding and delivery 
of healthcare will not reduce wait 
times in the public system. 

In addition, Dr. Bohm opined about 
urgent/emergent care, when delays 
will lead to worse outcomes, and 
incentives for doctors to work in the 
private system. Evidence from UK 
shows that physicians engaged in 
dual practice direct patients from the 
publicly funded to the private system 
where they present with less 
complex conditions. A private parallel 
healthcare market will likely increase 
wait times in the publicly funded 
healthcare system. 

The Ministry of Health data on wait 
times does not capture the full 
patient wait time but it is better than 
no tracking of wait times. 

On effects of waiting for treatment, 
Dr. Bohm opines that studies relied 
on by Drs. Chambers and Matheson 
as supporting their opinions in fact 
reached the opposite conclusions 
and found that there is no evidence 
of harm due to waiting. 

Agrees with John McGurran that 
there is evidence that wait times in 
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BC exceed the acceptable limits for 
waiting for surgical procedures. 

Ruling (oral): May 10, 2019 

2. Professor Ivy 
Bourgeault 

University of 
Ottawa 

 One report: December 6, 2013. 

Professor Bourgeault’s expert report 
was tendered but she was never 
called at trial nor did the defendant 
ask that the court certify her as an 
expert witness. Ultimately, the 
defendant has not relied on her 
report. 

3. Professor 
Jacqueline 
Cumming 

Victoria 
University of 
Wellington, 
New Zealand 

Health economics and public 
policy, including comparative 
health policy with an 
emphasis on New Zealand. 
Also, financing, priority-
setting and wait lists and 
waiting times in New 
Zealand. 

One report: April 27, 2015 
(responding to Ross Davidson). 

Professor Cummings opined about 
the healthcare system in New 
Zealand including the effect of dual 
practice, the role of equity and the 
issue of wait times. 

Ruling (oral): June 6, 2019 

4. Dr. P.J. 
Devereaux 

McMaster 
University 

Clinical epidemiology and 
biostatistics, cardiology, 
surgery and research 
methodology, including 
research in the area of the 
differences between delivery 
of healthcare in not-for-profit 
and for-profit settings in the 
United States. 

One report: October 9, 2013. 

Dr. Devereaux’s expert report is 
based on four studies he was 
involved in between 2002-2009 
which found that delivery of 
healthcare in private for-profit 
facilities, primarily in the US, was 
associated with increased risk of 
death, results in lower quality of care, 
and higher payments compared to 
services in non-profit delivery 
facilities. 

Dr. Devereaux concluded on the 
basis of these studies that if for-profit 
care was expanded in British 
Columbia it would result in increased 
risk of mortality risks and other 
medical complications. Further, he 
opined that it would increase 
healthcare costs overall. 

Ruling (oral): July 15, 2019 
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5. Dr. Cyril Frank 

University of 
Calgary 

 Two reports: March 10, 2014; 
August 1, 2014 (response to John 
McGurran). 

Unfortunately, Dr. Cyril Frank passed 
away before trial. Dr. Bohm was 
retained by the defendant in his 
place. Dr. Bohm reviewed 
Dr. Frank’s report and the evidence 
and literature he relied on and overall 
concurred with Dr. Frank’s opinions 
in his report discussed above. 

6. Professor 
James 
Gillespie 

University of 
Sydney, 
Australia 

Professor Gillespie is 
qualified as an expert in 
public health policy in 
Australia. 

Three reports: July 17, 2014; 
June 13, 2016 (response to Alistair 
McGuire); April 2, 2017 (response to 
Gary Walters). 

Professor Gillespie opined on the 
healthcare system in Australia. 
Likewise, in his expert reports he 
responds to the plaintiffs’ expert 
reports of Professor McGuire and 
Mr. Gary Walters with respect to the 
healthcare system in Australia. 

Ruling (oral): June 11, 2019 

7. Professor 
Jeremiah 
Hurley 

McMaster 
University 

Health economics with a 
particular focus on its 
application to the 
development of healthcare 
policy; healthcare financing 
and funding; as well as equity 
in health systems; and 
assessment of health system 
performance. 

Two reports: September 17, 2013; 
July 15, 2014 (response report to 
Daniel Kessler, Alistair McGuire and 
Nadeem Esmail). 

Professor Hurley opined on the 
differences between duplicative or 
supplementary private insurance 
versus complementary private 
insurance. Parallel private healthcare 
insurance is predominantly 
purchased by high income 
individuals and primarily in order to 
avoid wait times. He also opined 
about the effects and harm of any 
introduction of duplicative private 
healthcare in British Columbia. He 
reviewed the extensive literature in 
this area and took issue with a 
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number of the conclusions made by 
Professor Kessler. 

Ruling (oral): June 20, 2019 

8. Dr. William 
Hsiao 

Harvard 
University, 
Massachusetts, 
USA 

Actuarial science and 
healthcare economics and 
the application of those fields 
of knowledge to the design of 
universal health insurance 
schemes and the reform of 
national healthcare systems. 

One report: March 30, 2017 
(response to Gary Walters). 

Dr. Hsiao opined that there would be 
minimal benefits with the introduction 
of duplicative private healthcare. It 
will undermine equality and fairness 
because private insurance is 
attractive to beneficiaries only if it 
offers something that the publicly 
funded system cannot offer, such as 
quicker access or better quality of 
care. The idea proposed by Gary 
Walters that employers would add 
private healthcare insurance as part 
of employment group benefits is not 
realistic for most employees. 

Duplicative private healthcare 
insurance will also weaken the public 
system by way of undermining the 
ability of government and healthcare 
authorities to negotiate reasonable 
fees and payment methods with 
providers. 

Ruling (oral): May 8, 2019 

9. Professor Elke-
Henner Kluge 

University of 
Victoria 

Healthcare ethics. Two reports: August 22, 2016; June 
2017 (response report to Gordon 
Matheson). 

Professor Kluge opined about the 
ethical issues that arise when there 
is a parallel private healthcare 
market for necessary medical 
services alongside a universal public 
healthcare system. All healthcare 
systems ration care. A private 
system based on the ability to pay 
instead of need is unethical. 

Ruling: 2018 BCSC 748 
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10. Professor Sara 
Kreindler 

University of 
Manitoba 

 One report: March 5, 2014. 

Professor Kreindler’s expert report 
was tendered but she was never 
called at trial nor did the defendant 
ask that the court certify her as an 
expert witness. Ultimately, the 
defendant has not relied on her 
report. 

11. Professor Greg 
Marchildon 

Johns Hopkins 
University, 
Maryland, 
USA; 
University of 
Regina 

Healthcare policy and the 
history of the Canadian 
healthcare system. 

Two reports: March 3, 2014; July 30, 
2015 (response to Åke Blomqvist). 

Professor Marchildon opines about 
the historical evolution of healthcare 
in Canada. As noted above, 
Professor Bliss, the plaintiffs’ expert 
on the history of medicare in 
Canada, concurred with Professor 
Marchildon’s overall presentation of 
the historical background of 
medicare in Canada. 

Ruling (oral): May 27, 2019 

12. Professor 
Theodore 
Marmor 

Yale University, 
Connecticut, 
USA 

Professor Marmor is qualified 
as an expert in comparative 
analysis of international 
healthcare systems and 
policy. 

Two reports: October 28, 2013; 
July 16, 2014 (response to Daniel 
Kessler, Alistair McGuire). 

Professor Marmor opined about the 
appropriate methodology for 
engaging in cross-jurisdictional 
comparisons of healthcare systems 
and the effects of parallel duplicative 
private healthcare on the public 
system and access to healthcare 
generally. He also opined that the 
harm from any introduction of 
duplicative private healthcare would 
include equity of access issues, 
increased costs, extra-billing of 
patients and the erosion of public 
support for public healthcare. The 
experience in other countries, 
including Australia and UK, 
demonstrate that parallel private 
healthcare markets require extensive 
and complex regulations that are 
extremely costly and not necessarily 
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effective in preventing the harm of 
parallel private insurance. 

Ruling (oral): May 9, 2019 

13. Dr. Robert 
McMurtry 

University of 
Western 
Ontario 

Healthcare policy and system 
administration. 

One report: February 28, 2014, 
revised June 3, 2014. 

Dr. McMurtry opined that there is a 
tendency by physicians to prefer 
privately funded patients, which is 
more lucrative by 3-10 times. Wait 
times worsen in the public system 
where there is a parallel private 
system. Dual practice creates 
perverse incentives for physicians to 
maintain longer wait times in the 
public system in order to divert 
patients to the more lucrative publicly 
funded system. Dr. McMurtry relies 
and concurs with Dr. Devereaux’s 
and Professor Himmelstein’s 
published research regarding 
diminished quality of care at for-profit 
healthcare facilities. 

Ruling (oral): May 29, 2019 

14. Professor 
Charles 
Normand 

Trinity College, 
Dublin, Ireland 

Healthcare economics, policy 
and financing. 

One report: October 16, 2013. 

Professor Normand opined about the 
dual private/public healthcare system 
in Ireland including its history and 
current issues such as equity, 
funding, coverage, administrative 
costs and issues arising from 
regulation. 

Ruling (oral): June 10, 2019 

15. Professor 
Adam Oliver 

London School 
of Economics 
and Political 
Science, 
United 
Kingdom 

Healthcare economics and 
policy. 

Two reports: February 27, 2014; 
June 20, 2014 (response report to 
Alistair McGuire). 

Professor Oliver opined on the effect 
of the United Kingdom’s parallel 
private insurance on hospital wait 
times. He discusses history, 
coverage, policies to reduce wait 
times, regulatory issues (including 
conflicts of interest by physicians), 
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the significance of salaried 
specialists and equity issues in the 
United Kingdom. 

Ruling (oral): June 4, 2019 

16. Dr. Jeffrey 
Turnbull 

Ottawa 
Hospital 

Health and healthcare equity, 
including the consequences 
of inequitable opportunities 
and the social determinants 
of health nationally and 
internationally. Canadian 
physician practices and 
behaviour and the factors 
that influence those practices 
and behaviour, including 
remuneration, guidelines, 
regulation, policy and wait 
lists. 

One report: March 7, 2014 (revised 
2019). 

Dr. Turnbull opined on the likely 
effects of allowing a duplicative 
parallel privately funded healthcare 
system to emerge. He discusses 
accessibility, the Canada Health Act, 
wait times increasing with 
introduction of duplicative private 
healthcare, perverse incentives for 
physicians and equity issues. 

Ruling (oral): July 10, 2019 

17. Dr. Gordon 
Guyatt 

McMaster 
University 

Health research methods, 
including clinical 
epidemiology. The 
methodology of randomized 
trials, observational studies, 
systematic reviews, clinical 
practice guidelines and 
medical decision making. 

One report: July 15, 2017 (response 
to Nadeem Esmail, Gordon 
Matheson and Bassam Masri). 

Dr. Guyatt opined about harm from 
waiting for medical treatment. He 
discussed the strengths and 
weaknesses of different kinds of 
studies and the terminology used for 
wait times. In his evidence Dr. Guyatt 
accepted that at some point waiting 
causes harm to patients. 

Ruling (oral): July 17, 2019 
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CANADA’S EXPERTS 

 
Name of 
Expert 

Certified Qualifications Summary of Evidence 

1. Dr. John Frank 

University of 
Edinburgh 

Epidemiology and public 
health, including 
socioeconomic patterns of 
health and the impact of 
socioeconomic inequalities 
on health. Biopsychosocial 
determinants of population 
health (the study of the 
impact of biological, 
psychological and social 
factors on health outcomes). 
Applied research methods 
and design within health 
policy, including criteria for 
establishing causation. 

One report: July 27, 2016. 

Dr. Frank opined on the non-health 
related aspects of universal publicly 
funded healthcare systems and the 
potential non-health related effects of 
allowing a parallel private system to 
emerge. He discussed the evidence 
regarding increased illnesses and the 
more frequent need for elective joint 
replacements among people with 
lower socioeconomic status. 
Socioeconomic gradient is a 
significant determinant of overall 
health. Introducing parallel private 
healthcare will thus exacerbate 
health inequality because less 
affluent patients will not be able to 
pay for private speedy care. 
Widening social inequalities has 
been shown to lead to poorer 
performance and productivity in a 
wide range of sectors. Income 
inequality causes worse societal 
outcomes across a wide range of 
health conditions and across a wide 
range of non-health outcomes such 
as violence, criminality, lower 
economic growth, lower levels of 
child development and education, 
worse psychometric indicators etc. 

Where there is a mixed public/private 
healthcare system there is a shift of 
healthcare professionals from public 
to private, the private system will 
take the easier cases and leave the 
more complicated ones to the public 
system (“cream skimming”) and there 
will be diminished public support in 
the public system. 

Ruling (oral): July 18, 2019 
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2. Dr. Michael Law 

University of 
British 
Columbia 

 

Canadian health policy and 
private health benefit plans 
with a focus on the following: 
trends and statistics 
regarding the Canadian 
private health benefits 
marketplace and the 
relationship between the 
public and private healthcare 
sectors; international 
comparative health policy 
and health economics with a 
focus on private health 
benefit plans; and applied 
statistics and observational 
research design within 
health policy. 

One report: March 10, 2017 
(response to Gary Walters). 

Dr. Law opined that Mr. Walters’ 
report is replete with errors (including 
misuse use of terms), imprecise 
assertions and miscalculations about 
the state of parallel private health 
insurance in other countries. 
Mr. Walters fails to distinguish the 
very different insurance models of 
different European countries and 
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Ruling (oral): April 29, 2019 
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Marie-Claude 
Prémont 
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nationale 
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stration 
publique, 
Montreal 
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regulatory regime and 
healthcare policy with 
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and administrative changes in 
Quebec flowing from the 
decision in Chaoulli v. Quebec 
(Attorney General), [2005] 
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those changes and also the 
operation of private insurance 
and private insurers. 

One report: June 29, 2014. 

Professor Prémont opined about the 
regulatory reforms in Québec and their 
effects on the healthcare market, following 
the Supreme Court of Canada’s decision 
in Chaoulli decision. She discussed 
reforms separate from Chaoulli, legislative 
changes, equity problems with duplicative 
private healthcare, physicians preferring to 
work in the private system and problems 
with regulating physicians engaged in dual 
practice. 

Ruling (oral): May 13, 2019 

2. Professor 
David U. 
Himmelstein 

City University 
of New York, 
Harvard 
University 

International healthcare policy 
and finance, including the 
operation of private insurance 
and private insurers, cost of 
care, access to care and 
quality of care, with particular 
expertise in the relationship 
and links between and 
comparative analysis of the 
United States and Canadian 
healthcare systems, including 
medical training. 

One report: June 26, 2014. 

Professor Himmelstein opined about the 
potential effects of allowing parallel private 
healthcare insurance to emerge in British 
Columbia. He discusses the prospect of 
Canada having a healthcare system 
similar to the United States if there was the 
introduction of duplicative private 
healthcare. American insurance 
companies would take advantage of the 
opening of the Canadian market. There 
are many problems with the American 
system of healthcare including the lack of 
equity in access to care. 

Ruling (oral): June 21, 2019 
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