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THE RULE OF LAW IN NEGOTIATING CHAPTER 15 

 

1. Negotiation Progress for Chapter 15 

The progress of the negotiations in the Chapter 15 is consistently assessed as limited. This assessment 

is reiterated in European Commission’s reports as well as reports of other interested institutions. In 

particular, the Progress Report on the Process of Accession to the European Union as of May 2019 

assesses that Serbia is moderately prepared for negotiations within this Chapter, and that limited 

progress has been made. It is considered that this progress is not sufficient to open negotiations 

formally in this Chapter. 

Explanatory screening for Negotiating Chapter 15 was held on April 29-30, 2014; the bilateral 

screening was held on June 11-12, the same year. In September 2015, the Republic of Serbia was 

informed of the result of the screening for Chapter 15 with the assessment that it is not considered 

sufficiently ready to open the Chapter. 

Serbia stated that it is familiar with the basic parts of the Acquis Communautaire, which, to a large 

extent, has already been incorporated into the national legislative framework, which stems from 

Serbia's membership in the Energy Community. 

Serbia has indicated areas for which it could request additional assistance during the negotiations. 

On September 21, 2015, by a letter from the Chairman of the Committee of Permanent 

Representatives of the Council, the Republic of Serbia was informed about the result of the screening 

for the Chapter 15 - Energy. The Republic of Serbia cannot be considered sufficiently ready to 

negotiate this Chapter and the Chapter could be opened once the EU determines that the following 

criteria have been met: 

 Serbia presents the Action Plan for harmonization with the Acquis Communautaire concerning 

minimum reserves of oil and oil derivatives. This Action Plan should set a clear timeframe for 

legislative compliance, for identifying measures to be taken in emergencies, for acquiring 

storage capacity and for a gradual increase of stock levels until the minimum level set by the 

acquis communautaire is reached; 

 Serbia adopts a legally binding plan, including a timeframe, for complete splitting in the gas 

sector, in order to implement the acquis in the field of the internal market. This plan should 

include the unbundling of a vertically integrated public undertaking in accordance with one of 

the models provided for in the 2009 Gas Directive1 

 

Chapter 15 is all the more complex because Serbia is already applying part of the  EU law in the energy 

area. Namely, the Treaty establishing Energy Community (TEC) was signed in 2005, in 2006 it was 

ratified and entered into force. It is an international treaty including several signatory countries, the 

European Commission, which signed it on behalf of the European Union, and several observer 

countries2. This Treaty extends the effect of certain legal acts of the European Union in the field of 

energy to the territories of the signatory countries, which may or may not have direct links with the 

process of accession to the European Union. 

                                                             
1 NCEU Report for Chapter 15: Energy, 2019 
2 See: https://www.energy-community.org/aboutus/whoweare.html  

https://www.energy-community.org/aboutus/whoweare.html
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The European Union acceded to the Energy Community Treaty based on the Council Decision of May 

29, designated number 2006/500/EC. This decision identifies the objectives and purpose of the 

accession of the European Union to the Energy Community Treaty. In this context, the formation of 

an integrated market for natural gas and electricity in Southeast Europe is particularly noteworthy. It 

will provide a stable regulatory and market framework capable of attracting new investment in this 

area, all with the intention to improve access to reliable and uninterrupted supply of natural gas and 

electricity. 

The next goal of this agreement is to reduce the environmental impact resulting from the use of 

natural gas and electricity production while promoting the improvement of energy efficiency and the 

use of renewable energy sources. The treaty also gives signatory countries access to the European 

Union's security of supply instruments. In addition, the European Union considers that joining this 

agreement enables better integration of Greece, which is already a member of the European Union, 

into the unique electricity and gas system of the European Union. Thus, the 2006 Council Decision 

itself did not indicate that the Energy Community Treaty is in any way linked to the process of 

accession to the European Union3. 

On March 10, 2011, based on this decision, the European Commission submitted a report to the 

European Parliament on the implementation of the Energy Community Treaty. It is only in this report 

that the link between the implementation of the Energy Community Treaty and the process of 

accession to the European Union is mentioned. In this report, the Commission points out that the 

signatory countries that successfully implement the Energy Community Treaty have greater 

opportunities in the process of joining the European Union. It is also pointed out that the lack of 

implementation of the treaty can result in negative attitudes in the progress reports and also slow 

down or further complicate the accession negotiation process. One should bear in mind that this 

report was forwarded to the European Parliament at a time when some signatory countries to the 

Energy Community Treaty from 2006 have already become members of the European Union. This 

includes Bulgaria and Romania, which have already joined the European Union by then, and Croatia, 

which became a member of the EU in 2013. In all these cases, the obligations from the Energy 

Community Treaty have been copied into the corresponding Accession Agreement. Obligations that 

have not been fulfilled by that time have been fulfilled within the same deadlines, but within the 

framework of membership in the European Union. 

 

2. The Rule of Law in Chapter 15 

 

Within the context of Chapter 15, it is possible to have a twofold perspective at the rule of law: 

• The rule of law in the field of energy, which this Chapter deals with and 

• The degree of implementation of international agreements in the field of energy that Serbia has 

signed and ratified as an example of the rule of law in Serbia. 

                                                             
3 The European Commission continously and actively participates in the activities of the Energy Community, 
based on the Treaty provisions. Activities may be followed here: https://eur-
lex.europa.eu/search.html?LB=32006D0500&qid=1598137080548&SELECT=LB_DISPLAY&DTS_DOM=ALL&type
=advanced&lang=en&SUBDOM_INIT=ALL_ALL&DTS_SUBDOM=ALL_ALL  

https://eur-lex.europa.eu/search.html?LB=32006D0500&qid=1598137080548&SELECT=LB_DISPLAY&DTS_DOM=ALL&type=advanced&lang=en&SUBDOM_INIT=ALL_ALL&DTS_SUBDOM=ALL_ALL
https://eur-lex.europa.eu/search.html?LB=32006D0500&qid=1598137080548&SELECT=LB_DISPLAY&DTS_DOM=ALL&type=advanced&lang=en&SUBDOM_INIT=ALL_ALL&DTS_SUBDOM=ALL_ALL
https://eur-lex.europa.eu/search.html?LB=32006D0500&qid=1598137080548&SELECT=LB_DISPLAY&DTS_DOM=ALL&type=advanced&lang=en&SUBDOM_INIT=ALL_ALL&DTS_SUBDOM=ALL_ALL
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The rule of law in Chapter 15 is largely linked to the implementation of the Energy Community Treaty 

and the Paris Agreement of the United Nations Framework Convention on Climate Change (UNFCCC)4. 

The simultaneous application of these two treaties, on the one hand, indicates the ability of the 

signatory country, in this case Serbia, to change and regulate its internal legislation in accordance with 

the assumed international obligations. On the other hand, the application of these contracts is 

measured by certain material circumstances that are measurable and can be objectively read by 

different measurement and control systems5.  The specificity of Chapter 15 is to the extent that, on 

the one hand, it contains changes and regulation of the legal framework, and on the other hand, 

certain material circumstances.  

The material circumstances and the legal framework changed due to these international obligations 

have far-reaching implications for the entire accession process, the lives of the population and the 

further economic development of the Republic of Serbia. A direct link can clearly be seen between the 

way and when the obligations from these two agreements are fulfilled and the sustainability of 

economic development, which further implies the fulfillment of the fundamental conditions for joining 

the European Union. 

The Energy Community Treaty itself entered into force in mid-2006 when Serbia ratified it. However, 

in October 2006, Serbia adopted a new Constitution which significantly changed the ways or 

possibilities of fulfilling the Energy Community Treaty. This can be seen in the table attached in Annex 

1. 

In particular, there has been a significant change in the character of public goods, including a healthy 

environment, natural resources, market access, access to infrastructure and so on, in the October 

2006 Constitution compared to the previous legal framework. 

On this occasion, there was a substantial change in the way international treaties are introduced into 

the domestic legal system and a change in the position of the Law on Ratification of International 

Treaties in the hierarchy of laws and in relation to domestic legislation. The new situation subordinates 

the Energy Community Treaty to the Constitution of the Republic of Serbia and puts it on the same 

level with other domestic laws. This is the case with the Law on Expropriation6: until October 2006, 

this Law could be considered subordinate to the provisions of the Energy Community Treaty (which is 

                                                             
4 See: https://unfccc.int/process-and-meetings/the-paris-agreement/the-paris-agreement  and 
https://ec.europa.eu/clima/policies/international/negotiations/paris_en  
5 See: http://arhiva.emins.org/uploads/useruploads/forum-it/IF---17-Materijalni-usloviNET2.pdf This analysis 
was written before the signing and ratification of the Paris Agreement of the UNFCCC, which was signed in 
December 2015. With the entry into force of this Agreement, the circumstances for the fulfillment of material 
obligations arising from the Energy Community Treaty change significantly insofar as (1) shortens the expected 
life of coal-fired power plants, which limits the time available to repay investments in existing or new power 
plants and (2 ) complicates and narrows the choice of technologies that can be applied to reduce sulfur dioxide 
emissions (which is an obligation arising from the Energy Community Treaty, because part of the desulfurization 
technologies results in an increase of carbon dioxide (CO2) emissions for the same amount of useful energy 
which can lead to increased CO2 emissions. It should be borne in mind that the EU Directives in the field of 
environmental impact of large combustion plants, the application of which is prescribed by the Energy 
Community Treaty, were applied in EU member states well before the entry into force of the Paris Treaty when 
CO2 emission limits was not so strict. 
6 Official Gazette of the Republic of Serbia, number 53/95, Official Gazette of the Federal Republic of 
Yugoslavia, number 16/2001 – decision SUS and Official Gazette of the Republic of Serbia, number 20/2009, 
55/2013 – decision US and 106/2016 – genuine interpretation 

https://unfccc.int/process-and-meetings/the-paris-agreement/the-paris-agreement
https://ec.europa.eu/clima/policies/international/negotiations/paris_en
http://arhiva.emins.org/uploads/useruploads/forum-it/IF---17-Materijalni-usloviNET2.pdf
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a ratified international treaty), while after the adoption of the Constitution in October 2006, these 

two acts are brought to a relative hierarchical level which is difficult to accurately determine7.      

Likewise, the Energy Community Treaty itself is evolving, in a way that obligatory provisions are being 

introduced into the Treaty, new procedures or new deadlines are established for previously 

committed obligations; on the other hand, the ways in which the assumed obligations can be fulfilled 

due to the signing of the Paris Agreement, are being changed. In addition, changed financial 

circumstances, in particular the amended Annex to the OECD Export Credit Agreements8, significantly 

affect the possibilities of implementing the Energy Community Treaty. This Annex to the OECD Export 

Credit Agreement was amended only a few weeks before the signing of the Paris Agreement. These 

changes denied export crediting of equipment intended for using coal in the electricity production. In 

such circumstances, the fulfillment of key material obligations from the Energy Community Treaty is 

no longer possible in the way that has been applied to similar obligations in the member states of the 

European Union. 

2.1. Fundamental Rights in the Chapter 15 

Fossil fuels make up over 40% of material consumption in Serbia9, over which biomass makes up over 

30% of materials used. Fuels such as firewood and agricultural products are considered biomass. The 

next 16% of material intensity consists of ores of materials whose further processing is energy 

intensive; finally the next 12% are non-metals, where cement production dominates, which also has a 

high energy intensity. 

 

 

 

 

 

 

 

 

 

 

 

                                                             
7 Analysis with details is available here: http://www.centaronline.org/userfiles/files/preuzimanje/Prof-dr-
Violeta-Besirevic-Odnos-medjunarodnog-i-unutrasnjeg-prava.pdf  
8https://www.oecd.org/officialdocuments/publicdisplaydocumentpdf/?cote=TAD/PG(2015)9/FINAL&docLangu
age=En  
9 The material balance is dominated by about 40 million tons of coal - lignite, of low energy potential, which is 
mined annually in domestic mines. These material balances, however, do not include digging and disposing of 
about 100 (or more) million tons of tailings, which is necessary for lignite production. Having these quantities in 
mind, it can be considered that the material intensity of the Serbian economy is significantly higher than shown 
in the available analysis. 

http://www.centaronline.org/userfiles/files/preuzimanje/Prof-dr-Violeta-Besirevic-Odnos-medjunarodnog-i-unutrasnjeg-prava.pdf
http://www.centaronline.org/userfiles/files/preuzimanje/Prof-dr-Violeta-Besirevic-Odnos-medjunarodnog-i-unutrasnjeg-prava.pdf
https://www.oecd.org/officialdocuments/publicdisplaydocumentpdf/?cote=TAD/PG(2015)9/FINAL&docLanguage=En
https://www.oecd.org/officialdocuments/publicdisplaydocumentpdf/?cote=TAD/PG(2015)9/FINAL&docLanguage=En
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Graph: The structure of domestic material consumption, categorized by material, 2001 -2011 

 

Dark blue: biomass, pink: metal ore, green: non-metals, lavender: fossil fuel 

Source: Statistical Office of the Republic of Serbia  

This amount of material determines the material intensity, and it is somewhere at the level of the 

European Union average in terms of material consumption per capita. However, the result of the use 

of materials in Serbia is unusually low in terms of the realization of the national product per kilogram 

of material used. In this sense, resource productivity in Serbia is the lowest in Europe. 
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Graph: Comparative analysis of consumption of material resources per capita, varied by countries in 

2009 

 

Sources: Eurostat and the Statistical Office of the Republic of Serbia 

 

Graph: Comparative analysis of productivity of material resources per countries in 2009 

 

Source: Eurostat 

Contrary to that, the population poorly supplied with material resources: the available amount of 

housing energy, food, and access to appropriate infrastructure are considered to be the biggest 

problem, generating a high poverty risk and social exclusion in Serbia. In this sense, the processes 

covered by Chapter 15 impact the basic living conditions of the population, creating a high risk of 

poverty and social exclusion. As shown in the attached chart, the risk of poverty is primarily 

determined by material deprivation and only then by unemployment and low income of the 

population. 
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Graph: Poverty or social exclusion risk rate 

 

This explains the very high incidence of poverty in Serbia, and the small effect of social benefits on 

poverty reduction. According to Eurostat analysis Serbia has the highest poverty rate in Europe when 

the effect of social benefits is taken into account. 

Graph: At-risk-of-poverty rate before and after social transfers in 2018 
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The Energy Community Treaty contains a special social protocol to link the processes envisaged by the 

treaty to poverty reduction in the signatory countries. However, the effect of this Protocol is reduced 

to the identification of vulnerable consumers of electricity and gas and the granting of a modest social 

transfer in the form of a free monthly delivery of a certain amount of electricity or gas. 

The population is exposed to various influences of the energy sector. In that context, the impact on 

the environment and then indirectly on the health of the population dominates. These impacts are 

specifically addressed in the context of Chapter 27. It should be noted that the impact of the energy 

sector on the environment, and health, includes the impact on the available assets of the population, 

both in terms of quality, duration and functionality, and the value of those assets. 

In this sense, a secure energy supply has a special impact. Insufficient security of supply can 

significantly contribute to reducing the value of assets. This is clearly seen in the differences in the 

value of real estate on the territory of Serbia where the availability of energy infrastructure is lower. 

Namely, Serbia has achieved a high level of availability of electricity infrastructure, where practically 

100% of households are connected to the electricity system. However, the availability of other types 

of heating such as district heating or gas infrastructure is nowhere near complete. Only 21% of 

households have access to district heating systems and much less than that, access to the natural gas 

distribution network. The majority of the population, over 50%, uses firewood and other solid fuels as 

their main source of heating. On the one hand, this affects material deprivation, increasing poverty, 

increasing pollution within the household and ultimately the health of the population. In addition to 

the circumstances considered in Chapter 27, this problem is addressed through an appropriate energy 

policy, which should be addressed in Chapter 15. 

The energy sector also has other effects on the value of household assets. Uncertainty resulting from 

changes or uncertainties in the implementation of energy policy forces the population to acquire and 

use more than one heating system or to invest in backup energy supply systems. 

Circumstances related to energy policy, such as loss of forest cover or extensive use of coal (lignite) 

for electricity production and other circumstances, effectively increase the risk of floods, erosion and 

landslides in Serbia, which further affects the value, availability and possibility of using private 

property. The following map shows the coverage of major floods during the spring of 2014. 
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Map: Territory affected by the 2014 floods

 

Source: “Balkan Floods of May 2014: challenges facing flood resilience in a former war zone”, Zurich 

Flood Resilience Alliance and Post Event Review Capability (PERC), Flood resilience review 05.15 

 

So we can conclude that the direct impact of the energy sector or energy policy on poverty and the 

value of the private property is unusually significant, if not decisive. When the influence through the 

impact on the environment is added to that, an image of extremely high impact is obtained. 

Consequently, the population can be particularly interested in appropriate changes in energy policy. 

The Aarhus Convention guarantees the population the right to participate in decision. The Energy 

Community Treaty provides the implementation of the relevant European Union directive which 

operationalizes the implementation of the Aarhus Convention. 

Protocol 1 of the European Convention on Human Rights prescribes the right to private property. This 

right may be denied or limited in the expropriation procedure and in a clearly defined public interest. 

The public interest must be minimally defined so that with the least restriction of property rights, the 

public interest is achieved, i.e., the public good is improved. Ratification of the Treaty on establishing 

Energy Community (TEC) in 2006, introduced into the legal sytem of Serbia, an advanced and detailed 

demarcation of commercial business in energy from energy infrastructure with the right of access of 

a third party, the construction of which can be considered an increase in the public good. 

The Aarhus Convention provides for public participation in planning the construction of energy 

facilities at an early stage when all options are open. It is to chose the way of realizing the public good 
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with the least impact on private property. When these conditions are met, the property owner is 

entitled to market compensation according to the current market price. 

However, the Law on Expropriation has not been amended and that leaves the possibility for a state 

act expropriation procedure, to confiscate private property from the owner for market compensation 

and hand it over to another person to build a commercial energy facility without third party access. In 

this commercial transaction, the principle of the current market price is not adequate: namely, if the 

facility was built following a normal commercial procedure, the appearance of an interested buyer 

would immediately affect the market prices of real estate. Given the impact of the energy facility on 

the surrounding property, the local community could find reasons to raise property prices as high as 

needed to offset the expected costs. In addition, the price formation "according to the opportunity" 

or according to the expected yield cannot be ruled out. 

The application of expropriation in this case is considered an act of state aid but also an act of human 

rights violations. The non-compliance between TEC and the Law on Expropriation leads to confusion 

and problems in the rule of law. 

The newly established system of monitoring the energy transition also indicates unusually low prices 

of electricity for mass consumption. Controlled prices are a well-known method of repelling 

competition in commercial markets. In order to keep a lower price for a longer period, it is necessary 

for the dominant supplier to have cost compensation. In this case, access to mineral resources and 

the right to expropriate (as well as possible cross-subsidization) allow the controlled price to be 

maintained in the long run. The consequence of this situation is insufficient entry into the branch, 

insufficient investments in new facilities, and the risk of security of supply. All this produces a degree 

of uncertainty that also affects investments outside of energy. These circumstances are beyond the 

reach of regulatory institutions that can maintain the appearance of an orderly regulatory situation. 

The diagram in Annex 3 shows in detail the interdependencies between public participation in 

decision-making, the formation of the public good, the formation and maintenance of private 

property, the availability of relevant information in the public domain and permitted or unauthorized 

state aid.  

 

2.2. Institutions for Implementation and Protection Fundamental Rights in Chapter 15 

 

Institutions for the implementation and protection of fundamental rights in the field of energy 

are: 

 National Bureau of Statistics operating in accordance with the Law on Official Statistics. In the 

annual report implementing the ECT for 2019, the Secretariat estimates that the Office is 

fulfilling 100% of the assumed obligations. The regulatory performance and independence of 

the Office in relation to the executive were not assessed. 

 Energy Regulatory Agency - TEC Secretariat estimates that this Agency is compliant with TEC 

51% in terms of autonomy, independence and performance. 

 Commission for Protection of Competition - TEC Secretariat estimates that this Commission is 

80% compliant with TEC in terms of autonomy, independence and performance, despite the 

fact that the effective effects of this Commission on insufficient competition in the energy 

sector could not be detected. 

 State Aid Control Commission - TEC Secretariat estimates that this Commission is 75% 

compliant with TEC in terms of autonomy, independence and performance. The Commission's 

action on state aid control in the energy sector has not been detected. The Secretariat 
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published a special publication on subsidies in the energy sectors of the signatory countries, 

which made it clear that the Commission's actions did not have the expected impact. 

• Environmental Protection Agency - The Secretariat did not assess the compliance of this Agency, but 

the published Analysis "Enregy Transition Tracker" indicates a significant (or critical) lag in the 

implementation of environmental obligations from the TEC. 

• Public company "Srbijasume", which is both a commercial MP in the field of forestry and wood 

biomass production and a regulator for forests that it manages and forests owned by third parties. 

• Water Directorate, responsible for water management in the territory of the Republic of Serbia. It is 

in charge of public water management companies and other companies that manage part of the water 

resources. This is especially true of the Djerdap water management system and the lignite mine 

system in Kolubara and Kostolac. 

• Forestry Directorate. 

• Cities and municipalities in whose urban area there are district heating systems that regulate heating 

prices. This part of the sector is not covered by TEC. 

• Interdepartmental Working Group for Strategic Energy Projects established by the Program for the 

Implementation of the Energy Strategy of Serbia. By establishing this Working Group, Serbia has 

achieved the required 70% compliance. However, the activity of the Regulatory Agency in the part of 

the methodology for the implementation of strategic energy projects was assessed as insufficient 

(30%). 

These regulatory institutions have jurisdiction over state-owned companies operating in the field of 

energy, in particular "Elektroprivreda Srbije", "Srbija gas", companies in the field of district heating, 

"Jugoros gas", local gas distributors, companies engaged in trade in various forms. energy and other 

entities that are energy consumers. 

3. European Commission Monitoring: the Rule of Law in Chapter 15 

In December 2019, five cases (three in the field of gas, one in the field of electricity, one in the field of 

environment) were opened within the Energy Community process related to the incomplete 

implementation of the Energy Community Treaty. At the time of writing, four open and two registered 

cases could be found on the Energy Community website. However, in the May 2019 Progress Report 

on Accession to the European Union, Chapter for the Rule of Law does not mention or point to non-

compliance with the Energy Community Treaty as an example of inadequate rule of law. In the entire 

period from the ratification of the Energy Community Treaty in mid-2006 until today, a total of 21 

cases against Serbia have been registered with the Energy Community Secretariat. Most of these cases 

are closed by various decisions of the relevant bodies of the energy community. However, in the 

relevant progress reports in those years, the Chapter on the rule of law does not mention these 

circumstances.. 

However, the May 2019 Progress Report points to several circumstances: 

Delays in public sector reforms and in relation to fiscal issues or projects financed from European 

Union funds. Having in mind there are many projects in the field of energy, this also refers to the 

energy sector. Weaknesses in the area of public finances and the application of fiscal rules are 

particularly pointed out. 
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The report points to the shortcomings of the State Aid Control Commission, insufficient human 

capacity, insufficient funds available to this Commission, as well as insufficient independence of this 

commission in relation to the Ministry of Finance, or other line ministries. 

The report indicates that state ownership in the economy through state-owned enterprises is mostly 

unchanged and that these enterprises are exposed to increased political influence. The problem of 

restructuring companies in the energy, especially "Electric Power Industry of Serbia" and "Srbijagas", 

is especially pointed out. There are restructuring plans for these companies, but only the restructuring 

has not been realized by the time the report is written. 

The report points to a high economic integration level, and a high level of foreign trade between Serbia 

and the EU. Serbia accounts for over 60% of foreign trade with the EU. Within the EU budget for the 

period between 2021 and 2027, and an economic recovery program following the coronavirus 

pandemic, the EU plans to introduce a special import tax on goods and services from countries where 

CO2 intensity is higher than the EU average CO2 intensity, starting in 2023. Serbia has a significantly 

higher CO2 intensity than the EU average. 

Graph: CO2 emissions by sectors in 2018 (left) and CO2 emissions from electricity production per unit 

of GDP (kg CO2 / EUR) in 2018 (right) 

 

Source: Energy Community 

Suppose Serbia does not achieve dramatic decarbonization of the energy sector. In that case, the 

competitiveness of Serbian goods and services on the EU market will decrease, with a corresponding 

reduction in trade volume and/or a worsening of trade relations. Since the report was published 

before the pandemic, these circumstances are not covered by the report. 

The part of the report related to Chapter 15 points out part of the problems in implementing the ECT 

from the point of view of harmonization of regulations and regulatory decision-making. Critical issues 

of fulfilling material obligations are not mentioned. Likewise, delays in fulfilling obligations under an 

international treaty have not been identified as an issue in the rule of law. 

4. Existing assessments of the rule of law in Chapter 15 

The regular report on the implementation of the Energy Community Treaty from December 2019 

provides a detailed picture of the implementation of regulations in the area in the Energy Community 
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Treaty. This report provides an assessment of progress in the nine key areas covered by this agreement 

and shown in the following table: 

Table: Instruments of EU law included in the ECT and monitoring the implementation of these 

instruments 

Area Number of EU Instruments 
(directives, regulations, 
delegated acts) whose 
application is prescribed by 
the Energy Community 
Treaty 10 

Number of aspects in 
which progress of 
implementation is 
assessed 

Degree of 
implementation in 
December 2019 
expressed in% 

Presence of material 
or functional 
implementation 
criteria 

Electric energy 8 5 70 Yes 

Natural gas 7 5 36 Yes 

Crude oil and 
petroleum products 

1 4 58 Yes 

Renewable energy 1 5 54 Yes 

Energy efficiency 5(+17 delegated acts) 5 73 Yes 

Environment 8 4 65 Yes 

Climate changes 3 2 21 Yes 

Infrastructure 1 3 46 Yes 

Statistics 2 4 90 Yes 

Areas where progress is not assessed by the numerical method 

Security of supply 2   Partially 

Competition EU competition rules   No 

 

Additionally, the report indicates fulfillment of some of the material obligations arising from the 

Energy Community Treaty. This refers to the obligation to achieve an appropriate share (27%) of 

energy from renewable sources in total energy consumption by 2020. The result of this is shown in 

the following diagram: 

                                                             
10 Based on the insight on August 24, 2020 at: https://www.energy-community.org/legal/acquis.html  

https://www.energy-community.org/legal/acquis.html
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Graph: Share of energy from Renewable Sources

 

 

 

 

A similar principle indicates the material fulfillment of the obligation to improve energy efficiency. 

However, during July 2020, the Secretariat of the Energy Community published a special report on 

realizing material obligations arising from the Energy Community Treaty. This is the first report of its 

kind since the ratification of the Energy Community Treaty. The results of the report are shown in the 

following diagrams: 
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Graph: Achieving the goals of improving energy efficiency (left) and relative productivity of energy use 

in relation to the average productivity in the EU (right)

 

 

On January 15, 2020, the Secretariat of the Energy Community ex officio opened the case of Case ECS 

01/20 against Serbia due to the non-adoption of the National Emission Reduction Plan (NERP), which 

is a precondition for fulfilling part of the material obligations from the ECT. 



17 
 

Graph: Emissions from power plants on lignite in 2019 in relation to the emission limit envisaged by 

the National Emission Reduction Plan (NERP)

 

Having in mind the previously mentioned and current data on emissions, the fact that the remaining 

service life of existing power plants has been reduced in accordance with the Paris Agreement (which 

prescribes full decarbonisation by 2050, and that short-term credited export of equipment is no longer 

available, it is clear that the change in energy policies necessary. However, that is not foreseen by the 

valid energy strategy, the draft spatial plan of Serbia 2021-2035 nor is it considered in the relevant 

public. 

Suppose the current trends continue without significant changes. In that case, it can be concluded 

that non-fulfillment of material obligations from the ECT and dramatic violation of the rule of law due 

to violation of the international agreement will practically suspend or delay the process of Serbia's 

accession to the EU. This is all the more so because the volume of emissions is recognized by 

international institutions, whose reports also draw attention to cross-border impacts on EU member 

states' territories. 

4.1. Example of the Rule of Law in Chapter 15 

Based on the interstate agreement with the Russian Federation, the Government of Serbia and 

companies owned by it have been involved since January 2008 to plan and build a gas pipeline system 

from the border with Bulgaria to the border with Hungary, through the territory of Serbia. Without 
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going into the many circumstances of this Agreement and the series of documents and commercial 

transactions arising from it, we can focus on the ECT Secretariat's Opinion regarding the right of third 

party access to the new infrastructure. This opinion indicates this facility's private-commercial nature, 

where the eventual right of third party access is limited. However, the Law on Determining the General 

Interest gave that facility the right to expropriate land. Many landowners are referred to negotiate or 

judicially determine the "market" compensation for land. This state intervention illustrates the state 

of the rule of law. 

5. Recommendations 

 

 The state of human rights and the rule of law in the context of Chapter 15 requires urgent, 

decisive, and innovative measures with a strategic perspective to simultaneously fulfill the 

obligations of the ECT and the Paris Agreement of the UNFCCC. The risks to economic 

development and increasing poverty seem too great to be further tolerated. There is a need 

for the energy sector to adapt quickly, a need to recover from the coronavirus pandemic and 

to offer significantly better heating, ventilation and security of supply to all consumers, as well 

as new employment opportunities. Some activities can be viewed based on previous analysis 

and considered as follows: 

 It is possible to harmonize the law on expropriation and the laws on planning and 

construction, energy and energy efficiency with TEC, and the international acquis on the rule 

of law and human rights protection. 

 The issues in Chapter 15 need to be addressed in considering the rule of law and meeting the 

economic criteria for EU membership in the next Progress Report. 

 It is also necessary to ensure that Chapter 23 pays attention to the fundamental human rights 

exposed to action under Chapters 15 and 27. 

 The process of adopting a new spatial plan of Serbia until 2035 can be used to formulate a 

much wider choice of options for energy investments and create preconditions for commercial 

investments. 

 It is necessary to immediately pay attention to the rapid and sustainable energy efficiency 

improvement in households at risk of energy poverty. In this way, employment can be 

increased, and the risks of a pandemic can be reduced with the national product's growth.  

  


