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Introductory remarks 

This analysis examines the matters of competition protection in the context of implementing certain 

human rights. Given that the competition protection is related to the application of numerous regulations 

and having in mind the limited scope of the analysis, it was necessary to select the most relevant topics. 

While reading this report, one should bear in mind that competition may be distorted by economic entities 

(without the participation of state authorities and public officials). This endangeres the interests of other 

economic entities, citizens (consumers) or the public interest (and indirectly the rights of citizens), as it 

can be seen in the case with public procurement. 

Likewise, competition can be distorted by state authorities themselves, enacting acts that favor certain 

economic entities or granting some form of state aid (eg subsidies to economic entities). 

Citizens' rights concerning competition may be jeopardized in two ways. Directly (e.g., consumer interests 

when economic operators enter into restrictive agreements) or indirectly (e.g., when reduced competition 

pays more for services, goods and works, when public funds are used irrationally for allocation state aid). 

The citizen’s rights can be violated by not receiving the necessary information on the state authorities’ 

actions, as well as when state authorities competent to prevent, detect or punish violations of competition 

do not do their job thouroughly. 

In the analysis, we therefore presented Serbia’s key obligations of when it comes to Chapter 8 - Protection 

of Competition, the existing institutional and legal framework, as well as an overview of the actions of 

competent state bodies and an example of concrete threat to one of the constitutionally guaranteed 

rights. 

We have also made recommendations for improving the situation in this complex area. 

Given the limitations mentioned above, and especially the insufficient availability of information on the 

actions of individual authorities, the analysis aims to open a discussion on the problems, rather than to 

provide definitive and comprehensive answers.  
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1. PROGRESS IN THE NEGOTIATION PROCESS IN CHAPTER 8 - COMPETITION POLICY 

Based on the Decision on the Establishment of the Coordination Body for the Process of Accession 

of the Republic of Serbia to the European Union ("Official Gazette of the Republic of Serbia" No. 

84/13, 86/13, 31/14, 79/14, 92/15, 23/18 and 36/19) negotiating groups for negotiations on the 

accession of the Republic of Serbia to the European Union, including the Negotiating Group for 

Competition Policy have been established. 

 

The screening process forChapter 8 - Competition Policy is completed. The screening process is 
the phase preceding the opening of accession negotiations and includes: explanatory screening, 
bilateral screening and publishing the screening report. The screening was performed between 
March 31, 2014 and February 24, 2016. 
 
In the period from March 31 to April 2, 2014, an explanatory screening for the negotiating Chapter 
8 was held in Brussels, gathering the representatives of the European Commission and the 
Republic of Serbia. On that occasion, the representatives of the European Commission gave an 
analytical overview of European legislation in the field of competition and state aid. 
 
Bilateral screening for the negotiating Chapter 8 took place from November 4, and November 5, 
2014 in Brussels, also including the representatives of the European Commission and the Republic 
of Serbia. Representatives of the Republic of Serbia presented the current situation in the field of 
competition and state aid, in terms of harmonization of domestic legislation with the acquis 
communautaire. 
 

The screening phase ended on February 24, 2016. The Chairman of the Permanent 

Representative’s Committee informed the Republic of Serbia in a letter about the result of the 

screening for Chapter 8 - Competition Policy. It was stated that the Republic of Serbia cannot be 

considered sufficiently prepaired for negotiations on this chapter and that this chapter could be 

opened when the European Union determines that the following criteria have been met: 

1. Serbia needs to amend its legislation on state aid in order to meet its obligations under the 
Stabilization and Association Agreement; 

2. Serbia is to ensure that the authority responsible for state aid control is operationally independent 
and has the necessary powers and resources for full and thorough application of state aid rules; 

3. Serbia is to complete the existing list of state aid measures within the meaning of Article 73 (6) of 
the Stabilization and Association Agreement and establish an action plan, to be adopted by the 
Commission, with a clear timetable for aligning all remaining existing state aid schemes or 
equivalent measures, especially those found to be incompatible with the obligations coming from 
the Stabilization and Association Agreement; 

4. Serbia is to harmoniz the existing fiscal assistance schemes, i.e. Law on Corporate Income Tax, 
Law on Personal Income Tax and Law on Free Trade Zones with the Acquis Communautaire in the 
Field of State Aid Control; 
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5. Serbia is to ensure compliance of the aid granted to the Smederevo Ironworks with all the 
conditions prescribed in Protocol 5 to the Stabilization and Association Agreement on State aid to 
the steel industry; 

6. Serbia is to fulfill its obligations under Article 73 (5) of the Stabilization and Association Agreement 

and Protocol 5 to the Stabilization and Association Agreement and provides the Commission with 

comprehensive information on individual cases of State aid so that the Commission can assess 

and monitor the compliance with the obligations under the Stabilization and Association 

Agreement. 

There has been no formal progress since the publication of the screening results  for Chapter 8, 

i.e. the accession negotiations for Chapter 8 - Competition Policy have not been opened. 

1. RULE OF LAW IN CHAPTER 8 – COMPETITION POLICY 

2.1. FUNDAMENTAL RIGHTS IN CHAPTER 8 - COMPETITION POLICY 

2.1.1. EU Law 

 

Competition policy, viewed through the prism of European Union regulations, includes three parts: 

- competition policy in a narrower sense (prohibition of concluding restrictive 
agreements, control of abuse of dominant position, and control of 
concentrations) 

- state aid control policy (which distorts or may distort competition) 

- liberalization of certain sectors of the economy (primarily services of general 
interest) 

The protection of competition at the European Union level is primarily regulated by the Treaty on the 

Functioning of the European Union. Provisions on protection of competition are listedin Chapter 1 - Rules 

on Competition, within Chapter VII - Common Rules on Competition, Taxation, and Approximation of 

Laws. This chapter contains nine articles (Articles 101 - 109), and consists of two sections: 

- Section 1 - Rules applicable to market participants and 

- Section 2 - State Aid 
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Rules related to the protection of competition are also found in Article 37 of the Treaty on the Functioning 

of the European Union (state monopolies), and in Articles 14, 59, and 93 (public services, services of 

general interest and services of general economic interest). Two of the 37 protocols to the Treaty on the 

Functioning of the European Union are also dedicated to the protection of competition. These are 

Protocol 26 on Public Services and Protocol 27 on the Internal Market and Competition. The Regulation 

of the Council of the European Union on the Control of Concentrations No. 139/2004 of 20 January 2004 

regulates the control of concentrations. Finally, we can conclude that the issue of protection of 

competition, in a broader sense, is treated by the provision of Article 36 of the Charter of Fundamental 

Rights of the European Union. 

The provisions of European Union’s legal that refer to the competition policy, primarily protect the 
legitimate rights and interests of economic entities. Bearing in mind that the corpus of fundamental rights 
from Chapter 23 protects human rights, i.e., individual’s rights, it is understandable that the number of 
provisions that protect fundamental rights is limited, and they also concern politics, i.e., protection of 
competition. The analysis is followed by a review of those fundamental rights (as part of the acquis 
communautaire) that also concern competition policy. 

The scope of rights that belong to the spectrum of Fundamental Rights, in terms of the acquis 

communautaire, includes numerous human and minority rights. In this regard, it should be noted that 

several conventions regulate the field of human and minority rights, and are part of the acquis 

communautaire. The most important is the Council of Europe Convention for the Protection of Human 

Rights and Fundamental Freedoms from 1950 (with accompanying protocols), as well as the Charter of 

Fundamental Rights of the European Union. 

When it comes to the fundamental rights provided by the European Charter of Human Rights and 

Freedoms, related to competition policy, the right to an effective remedy can be singled out (Article 13), 

as well as the prohibition of discrimination (Article 14). The Charter of Fundamental Rights of the 

European Union provides for a broader range of protection, and consequently, there are many rights 

related to competition policy. In this regard, the protection of personal data (Article 8), freedom of 

expression and information (Article 11), equality before the law (Article 20), prohibition of discrimination 

(Article 21), consumer protection (Article 38), and the right to effective legal remedy and a fair trial (Article 

47). 

 

1.1.2. Regulations of the Republic of Serbia 

In the Republic of Serbia, the area of competition protection is regulated primarily by the Law on 

Protection of Competition („Official Gazette of the Republic of Serbia“ No. 51/2009 and 95/2013). This 

law „recognizes“ what at the level of the European Union can be called „competition policy in the 

narrow sense“, i.e.: 

- prohibition of concluding restrictive agreements (Articles 10 - 14); 

- control of abuse of a dominant position (Articles 15 - 16) and 

- control of concentrations (Articles 17 - 19). 
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The Law on Protection of Competition is mostly harmonized with the legal system of the European Union, 
and it should be noted that a draft of a new Law on Protection of Competition has been prepared, which 
aims to be not only fully harmonized with European Union law, but also adjusted to specific issues of the 
market of the Republic of Serbia. 

A special law concerns state aid control. As a result of criticism (among other things from the European 
Union) of the solutions contained in the previously applicable law, the National Assembly of the Republic 
of Serbia passed a new Law on State Aid Control in 2019 ("Official Gazette of the Republic of Serbia" No. 
73/2019). The basic novelty theLaw from 2019 brings, is that the Commission for the Control of State Aid 
is explicitly defined by the Commission as "an independent and autonomous organization that exercises 
public authority in accordance with this law." Given the short period from the adoption of the Law to the 
writing of this paper, it is not possible to objectively consider the practical scope of its provisions. Stillit 
can be said that (following the example of the Law on Protection of Competition) the procedure before 
the Commission is prescribed in detail, as well as that the administrative measures imposed by the 
Commission are defined (Articles 52 - 53). 

When it comes to rights which, according to the terminology of European Union law, are called 

fundamental rights, they are protected in the Republic of Serbia primarily by the Constitution of the 

Republic of Serbia, as the highest legal act. In particular, the second part of the Constitution, entitled 

"Human and Minority Rights and Freedoms", guarantees a number of rights, including the Prohibition of 

Discrimination (Article 21) and Freedom of the Media (Article 50). A special part of the Constitution 

consists of provisions regulating economic regulation and finance (third part).All entities are guaranteed 

an equal legal position on the market.Acts that, contrary to the law, restrict free competition, creating or 

abusing a monopoly or dominant position are prohibited. (Article 84). 

The Republic of Serbia ratified most of the conventions that protect human rights and freedoms, making 

them an integral part of the Republic of Serbia’s legal system. These are conventions whose provisions do 

not mainly refer to competition policy. However, we could emphasize the United Nations International 

Covenant on Civil and Political Rights, establishing the right to equality and prohibiting all forms of 

discrimination (Article 26). Also, the Republic of Serbia ratified the Council of Europe Convention for the 

Protection of Human Rights and Fundamental Freedoms from 1950 (with accompanying protocols), so all 

the statements given in connection with its provisions also apply to the Republic of Serbia. 

2.2.INSTITUTIONS RESPONSIBLE FOR IMPLEMENTATION AND PROTECTION OF FUNDAMENTAL RIGHTS 

IN CHAPTER 8 - COMPETITION POLICY 

2.2.1. European Institutions 

The European Commission has a a critical role in ensuring the application of competition law in the 

European Union. Thus, Article 105 (1) of the Treaty on the Functioning of the European Union stipulates 

that at the request of a Member State or on its own initiative, and in cooperation with the competent 

authorities of the Member States assisting it, the European Commission investigates cases of suspected 

breach, restrictive agreements and abuse of a dominant position. The same paragraph stipulates that, if 

the Commission determines that a violation has occurred, it shall propose appropriate measures for their 

elimination. Paragraph 3 of Article 105 of the Treaty stipulates that the Commission may also adopt 

regulations related to the categories of agreements for which the Council adopted a regulation or 
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directive, concerning the prescribing of detailed rules for determining cases in which the general rules do 

not apply on the prohibition of concluding restrictive agreements. The Commission is to ensure the 

application of the provisions of the Treaty related to public undertakings and market participants to which 

Member States grant special or exclusive rights and, where appropriate, to refer relevant directives or 

decisions to Member States (Article 106 of the Treaty on the Functioning of the European Union). Finally, 

Article 108 of the Treaty on Functioning of the European Union stipulates that the Commission, in 

cooperation with the Member States, regularly examines all aid systems present in those countries. Based 

on that, it proposes all appropriate measures necessary for the gradual development or functioning of the 

internal market. If, after giving the parties an opportunity to submit their comments, the Commission 

finds that the State aid or State assistance is incompatible with the internal market or that the aid has 

been misused, it shall decide that the Member State in question must abolish or amend that aid within 

the time limit set by the Commission. If the state concerned does not act in accordance with the decision 

within the set deadline, the Commission or any other interested Member State may, exceptionally from 

Art. 258 and 259, directly address the Court of Justice of the European Union. 

 

The Council of the European Union shall adopt appropriate regulations or directives to implement the 

principles prohibiting the conclusion of restrictive agreements and abuses of a dominant position, on a 

proposal from the Commission and after consulting the European Parliament. On the Commision’s 

proposal and after consulting the European Parliament, the Council may adopt any appropriate regulation 

for the application of Art. 107 and 108, and in particular, may determine the conditions for applying the 

Article 108, paragraph 3, as well as the categories of assistance that are exempt from this procedure. 

2.2.2. Commission for Protection of Competition 

Competence over applying the provisions of the Law on Protection of Competition is entrusted to a 
specific public authorizations holder, and that is the Commission for Protection of Competition. The 
provisions on the procedure before the Commission consist of general provisions on the procedure 
(Articles 33-51), special provisions on the procedure for infringement of competition (Articles 52-59), the 
procedure of individual exemption of the restrictive agreement (Article 60), the procedure for examining 
the concentration 61 - 67), as well as measures for the protection of competition and procedural penalty 
(Articles 68 - 70). 

The Commission for Protection of Competition is defined in Article 20 of the Law as “an independent 
organization that exercises public authority in accordance with this Law.” Based on this definition, it 
remains unclear whether the Commission is considered a state authority in the constitutional sense or 
one of the newly established "regulatory bodies", which the Constitution does not recognize as a generic 
category. The Commission has the status of a legal entity, for its work it is accountable to the National 
Assembly. It submits an annual report on its work (as well as numerous other independent state bodies 
and regulatory bodies). 

The bodies of the Commission are defined in Art. 22. of the Law, the Council and its President (five 
members in total). The members are elected at a public competition (Article 23). The decision is made by 
the competent committee of the National Assembly (for trade), and the manner of election among the 
candidates who meet the conditions are not regulated in detail. The mandate lasts longer than the 
parliamentary term (five years, Article 24). Members are dismissed, among other things, if they grossly 
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violate the provisions of the Law or the Code of Ethics. The Council makes decisions by a majority vote 
(Article 25). 

In the Professional Service of the Commission, employment is done based on general labor regulations, 

which means that there is a possibility of hiring without competition and for higher salaries than those 

received by civil servants. On the other hand, in terms of legality, expertise, political neutrality, 

impartiality, use of official language and script, education and training of employees, and  office 

operations, regulations related to public administration apply (Article 26). 

The law defines the rules for incompatibility of functions and jobs, including any other public function or 
professional activity, any work for a fee, "including the provision of consulting services and advice" (Article 
27), except for the scientific activity, teachers in higher education institutions and professional 
development. It is also forbidden to be a member of the bodies of political parties or represent the 
programs and positions of political parties in public. The conflict of interest rules also covers a period of 
two years after the termination of office (Article 28) when it comes to representing the parties before the 
Commission. The Commission must also adopt a code of ethics, which contains standards of conduct and 
conduct of members of the bodies and employees of the Commission, "in order to preserve the dignity of 
the organization, independence and impartiality, raise awareness of responsibility in its work, and protect 
and promote professional integrity." (Article 28a). 

The Commission enjoys independence in financing because the Law allows it (Article 31) to be financed 

from 1) fees paid according to thes Law; 2) donation, except for donations of market participants to which 

this Law applies; 3) income from the sale of Commission publications; 4) other sources in accordance with 

the law. The tariff fee is adopted with the consent of the Government. Financial independence is limited 

by the fact that the Government must be required to approve the financial plan (Article 32). Until that 

consent is obtained, the financing cannot exceed last year's execution of expenditures. There is also the 

possibility of budget financing in case of a lack of funds. 

 

2.2.3. Commission for State Aid Control  

Several bodies have a significant role in the protection of rights and ensuring compliance with the rules of 
importance for the protection of competition in the granting of various types of state aid, the most 
important of which is the State Aid Control Commission. This Commission has been an authority of 
insufficiently clear legal status in the legal and institutional system of the Republic of Serbia since the very 
beginning of its work, namely since the adoption of the first Law on State Aid Control ("Official Gazette of 
the RS", No. 51/2009). The new law, valid from January 1, 2020, fully defines the Commission as an 
independent organization, "which exercises public authority in accordance with this law and has the status 
of a legal entity." The Commission is responsible for performing tasks within its competence. The main 
responsibility is the submission of reports on the work in the previous year. The report is published on the 
Commission's website, but only after it has been adopted by the National Assembly (Article 9). Such a 
solution is unusual and there is no good reason for it, since the publication depends on an uncertain 
circumstance - the timeliness of the National Assembly's actions with the report of this, and numerous 
other bodies. 

Among the competencies of the Commission, which prescribed in Article 10 of the Law, are the 

assessment of the existence and compliance of state aid with the rules on state aid, deciding on the rights 
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and obligations of state aid providers and beneficiaries, control of intended use of granted state aid, laws, 

giving opinions on compliance with the law, passing bylaws, proposing regulations (through the ministry). 

The Commission also publishes on its website the acts it adopts in the procedure of state aid control "as 

well as other data that it deems relevant for the application of this law", undertakes activities to develop 

awareness of the importance of state aid control, keeps state aid registers and other records.  

The Commission has a council, which makes decisions and a president who represents it (Article 11). A 

public competition is planned for selecting the heads of the Commission, which is a good practice, that 

enables appropriate conditions as well as the possibility of checking the candidates` expertise. However, 

the decision is made by a majority vote in the competent parliamentary committee (the committie for 

finances), without elaborating the criteria for selection among eligible candidates, which is a shortcoming 

in other regulations (Article 12). The mandate is longer than the mandate of the Assembly (five years, 

Article 13). Reasons for dismissal, in addition to the standard ones (e.g., a specific criminal offense), 

include the case that the manager violated the Law on Protection of Competition or the Law on Control 

of State Aid. This procedure also raises dismissal reasons, determined by the Assembly Finance Committee 

(Article 15). 

Rules on conflict of interest (incompatibility of functions) are elaborated in Article 16. These include: 

functions and work with state aid providers, ownership share of more than 3% with state aid recipients, 

as well as performing other tasks that could negatively affect their independence, impartiality and social 

reputation, as well as the trust and reputation of the Commission and the performance of other paid 

duties, except for scientific and educational functions, and only if those duties are not in moral conflict 

with the performance of duties of Council members (Article 18). The Commission has funds for work 

within the budget section, as well as from other sources in accordance with the law (Article 19). Employees 

in the Service have salaries as well as civil servants (Article 23), and a limit has been set that the controller 

cannot have a salary  30% higher than the employees. Officials have salaries in the amount of the 

president’s, i.e., judges of the Supreme Court of Cassation. 

 

2.2.4. Republic Commission for the Protection of Rights in Public Procurement Procedures 

The third "commission" that has a role inprotection of competition, especially when it comes to public 
procurement, is the Republic Commission for the Protection of Rights in Public Procurement Procedures. 
This authority was established a long time ago, in 2002 based on the the applicable Law on Public 
Procurement ("Official Gazette of RS", no. 39/02, 43/03 - other law, 55/04, 101/05 - other law / 02, 43/03 
- other law, 55/04, 101/05 - other law), while it acquired the status of an independent authority of the 
Republic of Serbia in 2008 based on the Law on Public Procurement ("Official Gazette of RS", no. 116/08) 
which ceased to be valid on 01.04.2013. The Law on Public Procurement ("Official Gazette of the RS", No. 
124/12, 14/15 and 68/15) significantly expanded its competencies and improved the manner of electing 
members (competition) considerably. From July 1, 2020, the Commission works  following the new Law 
on Public Procurement ("Official Gazette of RS", No. 91/2019). 

Under the Article 186 of that law, the Republic Commission is an independent authority of the Republic 
of Serbia, which ensures the protection of rights following the provisions of that law. It has a legal entity’s 
status, and the funds for work are provided in the budget. As a kind of para-judicial authority, the main 
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role of the Commission is to decide on the request for protection of rights, i.e., the appeal against the 
procuring entity’s decision. It also decides on a proposal to prohibit the continuation of a public 
procurement procedure, the conclusion or execution of a public procurement contract, annul a public 
procurement contract in certain situations, and initiate misdemeanor proceedings. 

The declaration prohibits "any attempt and influence on the decision-making of the Republic 

Commission", as well as "the use of public authority and public appearance in order to influence the 

course of the procedure and the decision-making of the Republic Commission" (Article 188). 

The Republic Commission has a president and eight members, elected and dismissed by the Assembly 
Finance Committee. Their mandate is also longer than the parliamentary one (five years). The conditions 
of expertise are prescribed, but not the manner of choosing between several professional candidates, i.e., 
the majority of votes within the parliamentary committee is crucial. Among the reasons for a possible 
dismissal is unscrupulous conduct that damages the reputation, impartiality, and independence in 
Commission’s decision-making(Article 197). 

As a guarantee of independence, the salary is determined in relation to the salaries of civil servants from 
the first group of positions, increased by 40% and 20%, respectively (Article 193). In this example, a 
comparison with the salaries of the president and members of the other two observed commissions shows 
a major inconsistency within the same legal system. Employees in the Service of the Republic Commission 
are civil servants (Article 195). 

The guarantee of independence is also immunity, similar to a judge's, where the president and members 

of the Republic Commission cannot be held accountable for the expressed opinion or vote when decisiding 

within the competence of the Commission, nor can they be held liable for damages, unless it is a 

commission of a criminal offense (Article 194). 

Officials of the Republic Commission may not perform another public function, function in a political party, 

or any other role, service, job, duty or activity that could affect independence in work and conduct, or 

diminish the personal and reputation of the position. Particular grounds for incompatibility are prescribed 

for deciding in individual cases, based on the connection with the parties (Article 196). 

 

 

2.2.5. Possible violations of competition in public procurement - by the contracting authority and by 

economic entities 

Violations of numerous provisions of the Law on Public Procurement related to the protection of 

competition may be subject to review by the Republic Commission and other bodies responsible for public 

procurement control. The contracting authority is obliged (Article 7) to enable the most intense 

competition in the public procurement procedure. The procuring entity is obliged (Article 50) to take all 

measures to identify, prevent and eliminate conflicts of interest in connection with the public 

procurement procedure, to avoid violating the principles of ensuring competition and equality of 

economic entities. The procuring entity may request the bidder to clarify, specify and adjust the final bids 

or to provide additional information, provided that the basic elements of the final bid or the subject of 
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procurement from the procurement documentation cannot be changed, if such changes could lead to to 

distort competition or could result in discrimination (Article 58). Before conducting the public 

procurement procedure, the contracting authority may conduct market research (Article 58). In doing so, 

it may seek or take the advice of independent experts, provided that this does not violate the principles 

of ensuring competition, and non-discrimination, equality of economic operators and transparency. 

Suppose a tenderer, candidate, or a related person has in any way been involved in the preparation of the 

procurement procedure. In that case, the contracting authority shall take appropriate measures to ensure  

tenderer or candidate’s participation does not distort competition (Article 89). The bidder or the 

candidate may be excluded from the public procurement procedure if there is no other way to ensure the 

procedure, following the obligation to respect the principles of ensuring competition and equality of 

economic entities. According to Article 112, the contracting authority may stipulate in the procurement 

documentation that it will exclude an economic entity from the public procurement procedure at any time 

following the decision of the competent authority for protection of competition has determined that the 

economic entity has agreed with other economic entities , in the period of the previous three years from 

the day of expiration of the deadline for submission of bids or if it determines that there is a distortion of 

competition due to the previous participation of the economic entity in the preparation of the 

procurement procedure, which cannot be eliminated by other measures. The contracting authority will 

reject the bid after the review and expert evaluation, r if there is valid proof of violation of competition or 

corruption (Article 144). 

Pursuant to Article 133, the contracting authority is obliged to determine the criteria for awarding the 

contract in the procurement documentation, which must be described and evaluated, must not be 

discriminatory, must be related to the public procurement contract and must enable effective 

competition.  

Article 154 stipulates that the contracting authority may not make significant changes to the public 

procurement contract. As such, it is considered a change based on which conditions are introduced that 

would, if they were part of the original public procurement procedure, allow the inclusion of other 

candidates who were initially selected or accepted a second bid in relation to the originally accepted or 

enabled greater competition in the public procurement procedure that preceded the contract’s 

conclusion. 

The Public Procurement Office (a state administration authority in charge of monitoring the application 

of the law, formerly the Public Procurement Directorate) prepares a special annual report on public 

procurement which contains, a proposal of measures to combat irregularities and corruption in public 

procurement procedures. 

Article 235 of this Law allows the Commission for Protection of Competition to impose a measure 

prohibiting an economic entity from participating in the public procurement procedure if it determines 

that the economic entity violated competition in the public procurement procedure in terms of the law 

governing protection of competition. That measure can last up to two years.  
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2. EUROPEAN COMMISSION MONITORING: THE RULE OF LAW IN CHAPTER 8 - COMPETITION 

POLICY  

3.1. Chapter 8 

The European Commission's annual reports on Serbia's progress in the European integration process for 

2016, 2017 and 2018 did not differ significantly when it comes to Chapter 8 - Competition Policy. Serbia’s 

level of preparedness in the field of competition for the entire period was assessed as "a certain level of 

preparedness / moderate preparedness". The main objection in each of the reports was that no progress 

was made in terms of legislative alignment and implementation of state aid rules (including suggestions 

for improving the status and capacity of the State Aid Control Commission). In this regard (as already 

stated at the beginning of the analysis), among other things, as a result of the remarks of the European 

Union, the Republic of Serbia passed a new Law on State Aid Control in October 2019 ("Official Gazette of 

the Republic of Serbia" No. 73/2019). According to the representatives of non-governmental 

organizations, and participants in the regional conference on state aid, the solutions from the new law 

should be evaluated positively and contribute to the possible start of accession negotiations for Chapter 

8. This primarily refers to the fact that the Control Commission state aid organized as an independent and 

autonomous organization, in contrast to the current legal solution. This significant normative activity 

should be stated in European Commission’s  regular annual report on Serbia's progress for 2019, which 

was initially postponed until the end of the European Parliament elections scheduled for the end of May 

2020 (probably further prolongation due to the overall pandemic situation related to COVID-19 virus). 

Looking at the reports for the last few years, it can be noticed that in the part dedicated to the situation 

and recommendations for Chapter 8 - Competition Policy, there are no suggestions and reviews of 

fundamental rights that can be related to competition protection and state aid control. The European 

Commission is exclusively focused on the assessment of the harmonization of legislation and the 

assessment of the institutional capacities of the Commission for Protection of Competition and the 

Commission for the Control of State Aid for the implementation of activities within its competences. In 

addition, observing the requirements for exceeding the set 6 criteria to open this chapter, it is evident 

that the emphasis is on further harmonization of regulations, institutional independence and operability, 

and the specific position of companies in privatization and unresolved property issues in this area. 

 

3.2. Chapter 23 and the connection with competition protection and media freedom 

On the other hand, the detailed report of the European Commission for Chapter 23 - Judiciary and 

Fundamental Rights contains elements important for the work and actions of independent institutions in 

charge of competition policy. This primarily refers to the constitutionally guaranteed right to freedom of 

the media. It is clear, therefore, that the European Commission, through its official reports for Chapter 8, 

does not directly mention any other fundamental rights as an area of great importance, thus partially 

missing the opportunity to draw attention to the need to further insist on the focus of the Commission 

for Protection of Competition and the State Aid Control Commission to find areas indirectly linked to the 
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areas covered by Chapters 8 and 23, such as the right of freedom of the media, e.g. the right to protection 

of personal data. 

Regarding the right to freedom of the media, the Annual Progress Report for 2018 stated, that it is 

necessary to create a supportive environment in which freedom of expression can be achieved without 

hindrance and that a new media strategy should be adopted and implemented ( where it is insisted that 

the preparation of this document be done transparently and inclusively). 

From the point of view of Chapter 8 - Competition Policy, it is crucial to ensure: 

 

1. Appropriate ("permitted") financing of public broadcasting services, i.e., transparent and fair co-

financing for media content that serves the public interest (the part related to state aid control). 

In its latest progress report on Serbia, the European Commission expressed concern about the economic 

impact on the media, noting that the lack of transparency in ownership structures and state funding, 

especially at the local level, remains a feature of the media environment ever since some state media 

were privatized. 

Therefore, it is recommended that co-financing of media content that serves the public interest should be 

harmonized with existing legislation and criteria and implemented fairly and transparently that is not 

detrimental to market equality, especially at the local level. It should be noted here that the Law on Public 

Information and Media ("Official Gazette of RS", No. 83/14, 58/15, and 12/16 - authentic interpretation) 

competitive co-financing is subject to regulations for the allocation of state aid. Given the limits on the 

amount that the media can receive, these benefits fall under de minimis state aid. 

Therefore, the Law on State Aid Control does not recognize media co-financing as a particular category, 

but it is aid that is not subject to prior control by the State Aid Control Commission. There is a possibility 

that the State Aid Control Commission will subsequently carry out a control based on the report or its 

knowledge. Still,  the lack of clear sanctions for violations of the law, i.e., misuse of funds, is a key question. 

Future reforms of media legislation should specify the obligations of recipients, the manner of reporting 

and supervision, but asimultaneously the new Regulation on Rules and Conditions for Granting State Aid 

(following the new Law on State Aid Control) should increase the powers of the State Aid Control 

Commission by spending funds provided under the rules for de minimis state aid in this sector. 

In the last report, the Commission for Protection of Competition mentioned several takeovers 

(concentrations) of media companies. As an independent institution that has the authority to investigate 

any distortion of the free market, including the media market, controls this area as well. The Action Plan 

for Chapter 23 defines an exact measure and performance indicators: 

 

Activity Entity in 

Charge of 

the Activity 

Deadline  Financial 

Resources 

Performance Indicator 
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3.5.2.13 Continuous 

implementation 

of ex officio 

supervision 

over illegal 

media 

concentration 

and efficient 

completion of 

initiated 

proceedings 

Commission 

for 

Protection of 

Competition 

Continuously Budget of 

the 

Commission 

for 

Protection of 

Competition 

Annual report which 

includes an overview of 

the pronounced 

measures, procedures, 

and opinions submitted 

to the National Assembly 

and available to the 

public. Media 

concentration analysis 

published. 

Administrative measures 

imposed in cases of 

illegal media 

concentration. 

When considering the effects of concentration on the media market, the Commission for Protection of 

the Competition assesses the issue of transparency of ownership exclusively based on the Law on 

Protection of Competition, while the criteria such as media pluralism and its protection are not 

considered. Although the annual reports on the work of the Commission for Protection of Competition 

refer to concentrations in the media sector, it is necessary to further develop the continuous 

implementation of "ex officio supervision" in this areato ensure the implementation of measures from 

the action plan and the right to freedom of media guaranteed by the Constitution. 

With all this in mind, the conclusion is that, in preparing the media strategy, it was necessary to perform 

an "ex ante" analysis of the media market in the Republic of Serbia, which is partly equivalent to the 

Sectoral Analysis of the Media Market in Serbia 

Also, it is equally important that the new Action Plan for the implementation of the Media Strategy, in a 

set of measures related to economic factors/measures and media financing, includes the Commission for 

State Aid Control, but also the Commission for Protection of Competition, as a control and monitoring 

mechanism (in the part related to the monitoring of media content co-financing). This statement primarily 

refers to the State Aid Control Commission (following the competencies from the new Law on State Aid 

Control, but also to the Commission for Protection of Competition, in the domain of its competencies). 

 

Representatives of the Commission for Protection of Competition also participated in the development of 

the adopted Media Strategy, which has not yet been the subject of discussion in European Commission’s 

reports. The issue of competition in the media market is addressed by the following measures envisaged 

in the strategy (development of an action plan is underway): 
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Measure 2.2. Measurable criteria for determining the thresholds of permitted media concentration and 
risk for media pluralism established, in addition to the share in viewership, listenership, and circulation 

Measure 2.4. Created equal conditions on the market of providers and distributors of audio-visual media 
services 

Measure 2.5. A stimulating environment for the development of the media market has been created 

3.3. Chapter 5 - Public Procurement 

Regarding public procurement, the EC asks Serbia to ensure that intergovernmental agreements 
concluded with third countries and their implementation do not restrict competition unjustifiably, to 
respect fundamental principles of public procurement such as transparency, equal treatment, and non-
discrimination, and to comply with national legislation and the EU acquis. The situation further 
deteriorated since the last EC report, both because of the concluding procurement contracts based on 
interstate agreements, and due to the widespread practice of enacting special laws that exclude or 
significantly restrict competition in infrastructure projects. 

The EC also notes that the level of competition in public procurement has decreased, to 2.5 in 2018, from 

an average of 3 bids in 2017. According to the report of the Public Procurement Administration for 2019, 

the level of competition remained at the same level in 2019. 

3. CURRENT ASSESSMENT OF THE RULE OF LAW IN CHAPTER 8 - COMPETITION POLICY 

In the previous part, a review was made of the European Commission's monitoring of the rule of law in 

Chapter 8 - Competition Policy, through an analysis of the European Commission's annual reports on 

Serbia's progress in the EU accession negotiations process. For this reason, the annual reports of other 

institutions that are to some extent responsible for monitoring competition, as well as independent 

institutions in charge of protection of rights, will be analyzed here. 

4.1. Data from the report of the Commission for Protection of Competition 

As an independent organization formed by the Law on Protection of Competition, the Commission for 

Protection of Competition is obliged to submit a regular annual work report to the National Assembly, in 

accordance with Article 20, paragraph 3 of the Law. The reports on the work of the Commission for 

Protection of Competition regularly provide statistical data on competition infringement proceedings 

initiated before the Commission. From the aspect of fundamental rights, it is important to mention the 

procedures related to Article 10, paragraph 2, item 5 of the Law on Protection of Competition, i.e., the 

sharing of markets or sources of public procurement. These violations also represent a violation of the 

provisions of the Law on Public Procurement, namely one of the legal principles prescribed by Article 10 

of that Law, namely the principle of competition. Accordingly, in case of violation of Article 10, paragraph 

2, item 5 of the Law on Protection of Competition, it can be said that one of the fundamental rights 

prescribed by Article 20 of the Charter of Fundamental Rights of the European Union is violated. 

Regarding specific data, according to the annual report on the work of the Commission for Protection of 

Competition for 2016, three procedures were initiated to determine the existence of market sharing or 

sources of public procurement; the report for 2017 lists four such proceedings, while according to the 
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report for 2018, the number of proceedings increased to seven. Of all the initiated proceedings, the 

Commission for Protection of Competition in four cases in the relevant period determined that there was 

a violation of Article 10, paragraph 2, item 5 of the Law on Protection of Competition, as follows: 

 

1. Party to the proceedings: „Specijalni transport doo Beograd“ and „Large transport doo Beograd“. 

The final decision of the Commission determined that the parties in the procedure agreed on 

individual participation in the public procurement procedure organized by lots, services: transport 

of energy transformer and manipulative activities in the facilities of the Public Company 

„Elektromreža Srbije“, as well as determined the prices of each individual bid by lots. They 

concluded a restrictive agreement which significantly distorted and restricted competition. 

2. Parties to the proceedings: „B2M d.o.o. Belgrade“, „Grafo Trade d.o.o. Belgrade“, „Trgodunav 

d.o.o. Belgrade“, „Master Clean Express d.o.o. Palić“, „AD HI Pannonia Pancevo“. The Commission 

investigated violation of competition in the public procurement procedure of the Ministry of 

Defense - Consumables for maintaining personal and collective hygiene. By the decision of the 

Commission, the procedure was suspended against the company HI Panonija, and it was 

determined that the parties in the procedure concluded a restrictive agreement that determined 

the prices and other commercial conditions contained in each offer. 

3. Parties to the proceedings: companies „Preduzece Auto Čačak doo“, Konjevići, Čačak; „Ćirinac 

d.o.o.“ Beograd; “Alpros d.o.o.“ Beograd, „Auto Kuća Samardžić d.o.o.“, Beograd, „ABCTest 

d.o.o.“ Valjevo; „Auto Center Cune“ d.o.o Zrenjanin; „Interauto d.o.o.“ Čačak; Entrepreneur Boris 

Kuzmanovski - Euro Car Service, based in Sremska Mitrovica; „D.o.o. AC Intersrem“ Veternik; „GP 

Motors Auto d.o.o.“ Lazarevac; „Auto Hermes d.o.o.“ Palić; Entrepreneur Laćarac Slobodan - ACL 

– „Autocentar Laćarac“, based in Bačka Palanka; Entrepreneur Živica Rusovan - SZTR Car shop 

„M&M Novi Sad“; Entrepreneur Nenad Radunović - SZTR Auto-Aca Paraćin; Entrepreneur Dragan 

Trnavac – „Trade and service shop Auto Joli“ Pozarevac; „Markovic Auto d.o.o.“ Aranđelovac; 

„Auto center Stojanović d.o.o.“ Belgrade; „Tomić auto 034 d.o.o.“; „AKS Drive d.o.o. Sabac“; 

Entrepreneur Dragan Marchetic - Craft car mechanic shop based in Pancevo. The procedure was 

initiated due to the assumption that Auto Čačak, on the one hand, and other parties in the 

procedure, on the other hand, determined sales prices and other conditions of trade on the public 

procurement market, i.e., public invitations (tenders) in the territory of the Republic of Serbia. 

Following the procedure, the Commission issued a decision establishing that the parties to the 

procedure concluded restrictive agreements in 2015 and 2016, which determined the resale 

prices by determining the percentage of price reduction compared to the official price list when 

entering the market.  

4.2. State aid control data 

The State Aid Control Commission was originally established following the previously valid Law on State 
Aid Control ("Official Gazette of the Republic of Serbia" No. 51/09). As already stated, the position of the 
State Aid Control Commission, according to the previously valid Law, was such that even formal 
preconditions did not allow it to act as an independent organization capable of performing the entrusted 
tasks. The basis for such a statement is the fact that the Commission was formed by the Government of 
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the Republic of Serbia on the proposal of four ministries and the Commission for Protection of 
Competition. In addition, the Law explicitly stipulated that the President of the Commission is a 
representative of the Ministry of Finance, which also performs professional, administrative, and technical 
tasks for the Commission. 

The State Aid Control Commission was obliged (as is the case under the current Law) to prepare an annual 

report on state aid granted in the Republic of Serbia and publish it on its website after its adoption by the 

Government. However, apart from summarizing the statistics related to the granted state aid, the reports 

did not contain more detailed data on specific cases. Therefore, there were no possible arguments for 

deciding in these cases. 

 

The 2018 Study of the Belgrade Center for Human Rights presented additional arguments regarding the 

inadequate role and lack of transparency in the work of the State Aid Control Commission. In addition to 

the already mentioned formal and legal status, the Commission's decision is emphasized, stating that 

individual state aid granted following the Decree on Conditions and Manner of Attracting Direct 

Investments ("Official Gazette of the Republic of Serbia" No. 37/18) does not need to be submitted to the 

Commission, in order to decide on admissibility, which further reduces transparency. Also, a significant 

number of cases of granting state aid that were not reported to the State Aid Control Commission was 

noted, as well as cases in which state aid was granted in an amount exceeding the legally permitted limit. 

Finally, it was pointed out that since February 2017, the State Aid Control Commission has not declared 

on the admissibility of subsidies to investors, and excerpts from the contract can no longer be found on 

the Commission's website (where they were previously cited in eligibility decisions). 

As stated at the beginning of the analysis, the new Law on State Aid Control should create at least formal 

preconditions for independence in the work of the State Aid Control Commission, and the actual scope of 

the Law can be judged after considering how the stipulated measures will work. in practice. 

4.3. Public procurement data 

Although the analysis’ topic is not the field of public procurement (to which Chapter 5 is dedicated), it 

cannot be disputed that public procurement and protection of competition are substantively and 

consequently. The intensity of competition in one market can be observed through statistical parameters. 

The Public Procurement Directorate, as a special organization in charge of supervising the implementation 

of the provisions of the Law on Public Procurement ("Official Gazette of the Republic of Serbia" No. 

124/12, 14/15 and 68/15), among other things, prepare annual reports on public procurement. The 

average number of bids per public procurement is shown in the annual report as well. The average number 

of bids, after a multi-year growth trend (2.9 bids in 2016, 3 bids in 2017) has dropped significantly in the 

last two years. Thus, in 2018 and 2019, the average number of bids for public procurement dropped to 

only 2.5. In addition to the mentioned downward trend compared to the previous period, there is the 
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worrying data on the difference between the average number of offers in the EU member states from the 

region, where that number is around 3.5 (Slovenia). 

The data on the average number of bids per public procurement, unequivocally speak about reducing the 

intensity of competition in the observed period, at least when it comes to procurements in which the 

procuring entities are budget users. Considering the reasons that led to this would certainly require a 

more detailed review and analysis. Still, at this point it can be said that achieving the goals proclaimed by 

competition policy is not possible if the Principle of Ensuring Competition and Prohibition of 

Discrimination and the Principle of Equality of Business Entities is not fully implemented.. It remains to be 

seen whether, and to what extent, the new Public Procurement Law will contribute to achieving this goal. 

4.4. Subsidies for investors 

Subsidizing investors is probably a topic that causes the most controversy in practice, and it concerns 
competition policy. The concept of subsidies was established in 2006 with the adoption of the Decree on 
the conditions and manner of attracting direct investments ("Official Gazette of the Republic of Serbia" 
No. 56/06). The Decree stipulates that the investor, depending on the form of investment and the total 
number of points he receives under the procedure, can be awarded between 2,000 and 10,000 euros per 
newly opened random place. The system that was established is still in place today, with certain 
modifications regarding the method of determination and the amount of funds that can be obtained. 

According to the current Decree on determining the criteria for granting incentives to attract direct 
investments ("Official Gazette of the Republic of Serbia" No. 1/19), depending on the development of the 
local government unit in which the investment is realized, investors can be allocated between 3.000 and 
7.000 euros per newly opened workplace, with the possibility of increasing that amount up to 30% based 
on the cost of investment in fixed assets. 

The benefits based on the Regulation on determining the criteria for granting incentives to attract direct 

investments do not cover all the costs that the state has on the basis of these investments. Namely, 

depending on the specific case, the state undertook to contribute significant assets (land) to the capital 

of newly established companies, finance the construction of factory halls, exempt from paying taxes and 

contributions on salaries, provide guarantees for taking loans, participate in financing investment 

programs, and even to subsidize the sale of products resulting from the investment (so-called "indirect 

benefits"). 

Furthermore, according to the analysis of the portal novaekonomija.rs from 2019, there is no subsidy 

strategy that would determine clear criteria when approving state aid, although there is the intention to 

stimulate investments in less developed parts of the country,. The Decree on Determining Criteria for 

Granting Incentives for Attracting Direct Investments determines the conditions and amount of funds 

allocated, whereby the amount of money is nominally related to the level of development, most funds for 

newly created jobs are obtained in the least developed areas. However, these criteria do not apply to the 

so-called. "Investments of special importance", relativizes the meaning and scope of the general provision 

on the conditions and amount of funds allocated. 
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The analysis showed that out of the total 500 million euros, as much as 90% of that amount went to the 

foreign companie. This means that domestic companies received only 54 million euros in subsidies, while 

foreign companies received 447 million euros. The data from the analysis that is of particular concern is 

that the most incentives were granted in the most developed local governments (140 projects), and only 

30 in the least developed local governments. 

 

4.5. Criminal liability for distortion of competition 

Criminal liability for violation of the rules on the protection of competition in the Criminal Code of the 
Republic of Serbia ("Official Gazette of the RS", no. 85/2005, 88/2005 - corr., 107/2005 - corr., 72/2009, 
111/2009, 121 / 2012, 104/2013, 108/2014, 94/2016 and 35/2019) is prescribed in two criminal offenses. 
One is related to the conclusion of restrictive agreements between economic entities, and the other to 
abuses related to public procurement (which may also refer to the distortion of competition by bidders in 
such a procedure). 

According to the data for 2019 (the report has not been published yet), for the criminal offense of abuse 
regarding public procurement, Article 234a of the Criminal Code,  valid until February 28, 2018 and Article 
228, applicable after that date, a total of 102 persons were reported during that year, which is almost half 
less than in 2018. Prosecutors, together with unresolved cases from previous years, acted in 240 cases. 
Prosecutors undertook proactive investigations (without waiting for someone to file a criminal complaint) 
in five cases. In 2019, 25 criminal charges were filed by the Ministry of the Interior and the injured parties, 
in one case other bodies, and 72 others. One local, two republic officials and 12 directors were registered 
(it is unclear whether they are directors of public or all companies). Among the accused are three directors 
and 17 others. Three-quarters of the accused are men. 

Prosecutors rejected 62 criminal charges and filed indictments against 25 people (21 a year earlier). During 

the same period, the courts passed 11 verdicts, one of which was an acquittal. In the remaining ten cases, 

four sentences were unconditional and six conditional. A year earlier, there were more verdicts (14 

convicting, three acquitting and one rejecting). No security measure or confiscation of property was 

imposed under Articles 91 and 92 of the CC. In almost all of these cases, special anti-corruption 

departments operated within the four Higher Prosecutor`s Offices (Belgrade, Kraljevo, Nis, Novi Sad). 

Unfortunately, statistical data do not provide grounds to conclude in how many cases these criminal 
proceedings referred to situations when they violated the Law, through a kind of abuse of official position, 
responsible persons at the contracting authority, and how many representatives of companies (bidders). 
In any case, the conclusion is that the level of punishment for the most severe irregularities in public 
procurement is still far below the required, and especially behind the widespread doubts about the extent 
of various types of abuse in this area. 

The criminal offense of concluding a restrictive agreement under Article 229 of the CC was prosecuted 
much less frequently. In 2019, only three such criminal charges were recorded, i.e., charges against three 
persons. In all three cases, prosecutors took evidentiary action. By the end of the year, all three criminal 
charges remained unresolved, and there were no indictments. During 2019, a first instance verdict was 
passed on the indictment from the previous period, by which he was acquitted. None of these criminal 
charges related to the work of special departments for the suppression of corruption, which means that 
they were dealt with by the Prosecutor's Office for Organized Crime. 
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In the same period, the special departments received two criminal charges related to the previous criminal 

offense of abuse of a monopolistic position, which valid until February 28, 2018. Those charges remained 

unresolved until the end of the year. 

Such a low number of reported and prosecuted cases of the most severe forms of distortion of 

competition is directly related to the complexity of detecting and proving such violations. Namely, it is not 

realistic to expect that public prosecutors will determine such violations independently. However it would 

be reasonable to expect that most of the reported cases will come from specialized bodies, such as the 

Commission for Protection of Competition and the Republic Commission for Protection of Rights in Public 

Procurement Procedures, or that the Public Prosecutor's Office will agree to seek the assistance from 

these institutions (e.g., through the inclusion of their representatives in the task force). In any case, more 

criminal charges could arise if both the prosecution and other state bodies encouraged potential 

whistleblowers to a greater extent, especially if they were more robust and more frequently used 

incentives to report violations of competition (e.g., exemption from obligations from the measure of 

protection of competition, Article 69 of the LPC and the possibility of releasing such a participant from 

punishment based on the Article 229, paragraph 2 of the Criminal Code). 

4.6. EXAMPLE OF VIOLATION OF THE RULE OF LAW RELATED TO CHAPTER 8 

The constitutional norm of Article 51 on the "right to information" is operationalized by the Law on Free 

Access to Information of Public Importance (FOIA). The law was enacted (Article 1, paragraph 1) "for the 

purpose of realizing and protecting the public's interest in knowing and realizing a free democratic order 

and open society." Rights may exceptionally be subject to the restrictions prescribed by that law (Article 

8), if that is necessary in a democratic society to protect against a serious violation of an overriding interest 

based on the constitution or the law (the so-called public interest test). Protection of these interests, may 

be a reason for restricting the right to free access to information, and can be found in Articles 9 and 14. 

The person who denies access in each specific case must prove the necessity of such a restriction. 

There have been several cases in which proposers and legislators have restricted the right of access to 

information to other laws, but by completely excluding the possibility of access to information held by 

public authorities and thus violating the established system of exercising this human right. 

In the Article 45 of the Law on Protection of Competition is is said that at the request of a party, the 

initiator of the investigation of a competition violation or a third party who submitted data in the 

procedure before the Commission for Protection of Competition, a measure of protection of data sources 

or specific data may be determined. The interest of the applicant must be justified and significantly more 

related to the public interest in the subject of that request (paragraph 1).Also, there must be a possibility 

of significant damage due to disclosure of data or sources (paragraph 2). Upon appeal, the President of 

the Commission decides on the request, and the Council (paragraph 3). Data protected in this way "do not 

have the status of information of public importance in the sense of the law governing free access to 

information of public importance" (paragraph 4) so that the possibility of citizens through access to these 

documents to achieve their constitutional right. 
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The Commissioner for Information of Public Importance challenged the constitutionality of this provision. 

The proposal points out that there is no valid constitutional basis for the matter related to human rights 

to be regulated by a law whose subject is market competition, in such a way as to change the essence of 

the right. This violates the unity of the legal order of the Republic of Serbia. 

The Constitutional Court rejected this proposal for alleged procedural reasons. It can be seen from the 

explanation that the USS nevertheless entered into the merits of the matter by stating in the explanation 

that the constitutional right was not violated because the Constitution itself stipulates that it is exercised 

in accordance with the law and that the provision of Article 45 of the LPC is a procedural measure. The 

USS, when referring to the provisions of Article 9 of the FOIA, unreasonably interprets that this provision 

"prohibits access to information", when such access would "hinder or make it more difficult to conduct a 

legally regulated procedure". In fact, this is not an absolute ban, but a potential basis for restricting rights, 

if the conditions from Article 8 of the FOIA are also met. The USS treats the decision of the Commission 

for Protection of Competition exclusively as a measure that protects the legitimate interests of the 

participants in the procedure before that authority. However, the USS completely ignores the fact that 

the provision of Article 45 para. 4. may be interpreted literally so that the procedural conclusion of the 

Commission has effect outside the procedure within which it was adopted and obliges not only the 

Commission, but also any other person to keep it confidential. 

The specific reason for submitting the proposal for assessing the provision’s constitutionality was precisely 

such a situation. It is the case of the Agreement on the provision of management services for the 

Smederevo Ironworks, which the state (Minister of Economy on behalf of the Government of Serbia and 

the representative of the Ironworks) concluded with HPK Management from Belgrade and HPK 

Engineering BV from Amsterdam. 

The NGO Transparency Serbia requested a copy of the contract from the Ministry of Economy. The 

Ministry claimed that "there are no conditions for submitting the requested contract", referring to the 

decision of the Commission for Protection of Competition. By the way, only the Ministry, together with 

private partners, asked the Commission to make a procedural decision by which all data from the contract 

will be declared secret. 

In the later course of the proceedings, there was an even more severe violation of rights. Namely, the 

Ministry of Economy denied the insight into the content of this contract not only to the public, but even 

to the Commissioner. The Commissioner’s decision, ordering the Ministry to provide access was not 

executed even after the imposition of fines. The Protector of Citizens also established a violation of 

constitutional rights. Although it was terminated a long time ago, the requested contract has not been 

published. 

RECOMMENDATIONS 

Position and independence of authorities and regulatory bodies: 

- During the forthcoming amendments to the Constitution, clearly define the status of independent state 
bodies and regulatory bodies 
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- Harmonize the norms of the law that regulate the status of individual bodies in the field of competition 

protection and ensure that the criteria for the selection of officials are set in advance and less dependent 

on political decision 

Publicity of work and access to information: 

- During the forthcoming amendments to the Constitution, eliminate the possibility of distortion of the 
right to access information through the norms of special laws and limit the possibility of distortion of 
competition through interstate agreements 

- Ensure greater publicity of the work of all state bodies operating in the field and publication of data in 
an open format 

- Ensure execution of the decisions of the Commissioner for Information of Public Importance (and 

protection of personal data) 

Strengthening competition in public procurement: 

- During the forthcoming amendments to the Constitution, limit the possibility of distortion of competition 
through interstate agreements 

- Ensure increased competition in public procurement and procurement to which the law does not apply 

through the publication of a public invitation and when there is no legal obligation, sending invitations to 

tender to all relevant economic entities for which there is information to engage in certain activities and 

through supervision/audit the client whenever there was no competition 

Detecting and punishing rule violations: 

- Amendments to the Criminal Code to separate criminal offenses committed by contracting 
authorities and bidders in connection with public procurement 

- Ensure greater proactivity and better cooperation between the public prosecutor's office and 

other bodies in detecting violations of competition, as well as the broader application of the alert 

mechanism 

State aid: 

- Future reforms of media legislation should specify the obligations of recipients of subsidies in this area, 
and the manner of reporting and supervision. Also, through the provisions of the new Regulation on State 
Aid Rules, increase the powers of the State Aid Control Commission to monitor the spending of funds 
provided under the rules for de minimis state aid in this sector. 

- In the development of the Action Plan for the implementation of the new Media Strategy, in the set of 
measures related to economic factors/measures and media financing, include the Commission for State 
Aid Control, but also the Commission for Protection of Competition, as a control mechanism and 
monitoring mechanismand to fully develop the envisaged measures for ensuring competition based on 
the needs set out in the Strategy 
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- Revise the concept of investment subsidies so that the new concept provides a clear statement of all 

incentives provided by the state to interested investors, formulating criteria that would ensure that aid is 

mainly directed to the least developed regions, as well as improving transparency regarding the allocation 

and monitoring of state aid 

Monitoring the application of rules in the context of EU integration: 

- Ensure that measures to increase and protect competition are monitored in an adequate manner and 

through the implementation of the Action Plan for Chapter 23, as key to the rule of law in general and as 

one of the key to the European integration process as a whole. 

 

 


