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Theenker Ltd 

Terms and Conditions of Business (“Conditions”) 

 

1. Definitions and interpretation 

1.1. In these Conditions the following words have the following meanings (except where the context otherwise 

requires): 

1.1.1. references to a Party to these Conditions include a reference to its permitted successors and as-

signees; 

1.1.2. any words following the terms “including”, “include”, “for example” or any similar expression are 
by way of illustration only and shall not limit the generality or extent of any other words or expres-
sions; 

1.1.3. references to any legislation include any modification or re-enactment of that legislation and any 
subordinate legislation made (before or after these Conditions) under that legislation. 

2. Basis of Contract 

2.1. These Conditions apply to the relationship between Theenker Ltd (also “we” or “us”) and any user of the 

Theenker Ltd software (“Customer”, or “you”; together with Theenker Ltd the “Parties” and a “Party”). 

2.2. Pricing information and other terms communicated by us to the Customer (by means of welcome e-mail), 

privacy policy (the “Privacy Policy”) and these Conditions together constitute the entire agreement be-

tween the Parties (“Contract”), and any references to the Contract include the Conditions and Privacy 

Policy. The Customer acknowledges that it has not relied on any statement, promise or representation 

made or given by or on behalf of Theenker Ltd which is not set out in the Contract. 

2.3. Any samples, drawings, descriptive matter, or advertising produced by Theenker Ltd and any descriptions 

or illustrations contained on Theenker Ltd’s website are produced for the sole purpose of giving an ap-

proximate idea of the Services described in them. They shall not form part of the Contract or have any 

contractual force. 

2.4. We may change these Conditions at any time by giving you a written notice. You should check the Condi-

tions regularly for updates and your continued use will be deemed to be an acceptance of the revised or 

amended Conditions. If you do not agree with the revised or amended Conditions, you shall cease using 

the service and you will be entitled to terminate the Contract. 

3. Use of the Services 

3.1. Theenker Ltd grants the Customer a non-exclusive, non-transferable right to use the Services solely for 

the Customer’s business operations. 

3.2. The Customer shall not use the Service to store, distribute or transmit any viruses, or any material that: 

3.2.1. is unlawful, harmful, threatening, defamatory, obscene, infringing, harassing or racially or ethni-

cally offensive; 

3.2.2. facilitates illegal activity; 

3.2.3. depicts sexually explicit images; 

3.2.4. promotes unlawful violence; 

3.2.5. is discriminatory based on race, gender, colour, religious belief, sexual orientation, disability; or 

3.2.6. in a manner that is otherwise illegal or causes damage or injury to any person or property,  

and Theenker Ltd reserves the right, without liability or prejudice to its other rights to the Customer, to disa-
ble the Customer’s access to any material that breaches the provisions of this clause and remove any 
Customer Data, information or the electronic data uploaded by the Customer to its online account at its dis-
cretion without notice that is considered to breach the provisions of this clause. 

3.3. The Customer shall not except as may be allowed by any applicable law which is incapable of exclusion 

by agreement between the Parties: 
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3.4.1. and except to the extent expressly permitted under these Conditions, attempt to copy, modify, du-

plicate, create derivative works from, frame, mirror, republish, download, display, transmit, or dis-

tribute all or any portion of the Software in any form or media or by any means; or 

3.4.2. attempt to reverse compile, disassemble, reverse engineer or otherwise reduce to human-perceiv-

able form all or any part of the Software; or 

3.4.3. access all or any part of the Services in order to build a product or service which competes with 

the Services; or 

3.4.4. use the Services to provide similar or derived services to third parties; or 

3.4.5. license, sell, rent, lease, transfer, assign, distribute, display, disclose, or otherwise commercially 

exploit, or otherwise make the Services available to any third party; or 

3.4.6. attempt to obtain, or assist third parties in obtaining, access to the Services. 

3.4.7. The Customer shall prevent any unauthorised access to, or use of the Services and, in the event 

of any such unauthorised access or use, promptly notify Theenker Ltd. 

3.4.8. The rights provided under this clause 3 are granted to the Customer only, and shall not be consid-

ered granted to any subsidiary or holding company of the Customer. 

4. Services 

4.1. Theenker Ltd shall provide the services including access to its cloud-based software (“Services”) to the 

Customer on the terms of the Contract. 

4.2. Theenker Ltd shall maintain all necessary licences, consents, and permissions necessary for the perfor-

mance of its obligations under the Contract. 

4.3. Theenker Ltd shall use reasonable endeavours to make the Services available 24 hours a day, seven 

days a week, except for: 

4.3.1. planned maintenance carried out during the maintenance window of 10.00 pm to 6.00 am UK time; 

and 

4.3.2. unscheduled maintenance performed outside business hours, provided that Theenker Ltd has 

used reasonable endeavours to give the Customer at least 5 business hours’ notice in advance. 

5. Customer Data 

5.1. The Customer shall own all right, title and interest in and to all of the data that they will input into the sys-

tem (“Customer Data”) and shall have sole responsibility for the legality, reliability, integrity, accuracy and 

quality of the Customer Data. 

5.2. Theenker Ltd shall not be responsible for any loss, destruction, alteration or disclosure of Customer Data 

caused by Theenker Ltd or any third party. 

5.3. Theenker Ltd shall, in providing the Services, comply with its Privacy Policy relating to the privacy of the 

Customer Data available at Theenker.com or such other website address as may be notified to the Cus-

tomer from time to time, as such document may be amended from time to time by Theenker Ltd in its sole 

discretion. 

5.4. If Theenker Ltd processes any personal data on the Customer’s behalf when performing its obligations 

under the Contract, the Parties record their intention that the Customer shall be the data controller and 

Theenker Ltd shall be a data processor and in any such case: 

5.4.1. the Customer acknowledges and agrees that the personal data may be transferred or stored out-

side the EEA or the country where the Customer is located in order to carry out the Services and 

Theenker Ltd’s other obligations under the Contract; 

5.4.2. the Customer shall ensure that it is entitled to transfer the relevant personal data to Theenker Ltd 

so that Theenker Ltd may lawfully use, process and transfer the personal data in accordance with 

these Conditions on the Customer’s behalf; 
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5.4.3. the Customer shall ensure that the relevant third parties have been informed of, and have given 

their consent to, such use, processing, and transfer as required by all applicable data protection 

legislation; and 

5.4.4. each Party shall take appropriate technical and organisational measures against unauthorised or 

unlawful processing of the personal data or its accidental loss, destruction or damage. 

5.5. The Customer acknowledges and agrees that Theenker Ltd may use Customer Data, in an anonymised 

form, for Theenker Ltd’s commercial purposes (including after contract termination with the Customer). 

6. Customer’s obligations 

6.1. The Customer shall: 

6.1.1. provide Theenker Ltd with all necessary co-operation in relation to the Contract and all necessary 

access to such information as may be required by Theenker Ltd in order to provide the Services, 

including but not limited to Customer Data, security access information and configuration services; 

6.1.2. have and maintain adequate computer hardware and software to ensure that it can access the 

functions of the Service; 

6.1.3. comply with all applicable laws and regulations with respect to its activities under the Contract; 

6.1.4. carry out all other Customer’s obligations set out in these Conditions in a timely and efficient man-

ner. In the event of any delays in the Customer’s provision of such assistance as agreed by the 

Parties, Theenker Ltd may adjust any agreed timetable or delivery schedule as reasonably neces-

sary; 

6.1.5. obtain and shall maintain all necessary licences, consents and permissions necessary that it is 

responsible for (including in respect of the Customer Data), to enable Theenker Ltd to provide and 

the Customer to use the Services; 

6.1.6. ensure that its network and systems comply with the relevant specifications provided by Theenker 

Ltd from time to time; and 

6.1.7. be solely responsible for procuring and maintaining its network connections and telecommunica-

tions links from its systems to Theenker Ltd’s data centres, and all problems, conditions, delays, 

delivery failures and all other loss or damage arising from or relating to the Customer’s network 

connections or telecommunications links or caused by the internet. 

7. Price and payment 

7.1. The price of the Services shall be the price as per welcome e-mail sent by Theenker Ltd to the Customer. 

7.2. The Customer shall provide to Theenker Ltd valid, up-to-date and complete credit or debit card details and 

any other relevant valid, up-to-date and complete contact and billing details. The Customer authorises 

Theenker Ltd to bill such credit or debit card in advance on a monthly basis, such billing may take place 

via direct debit.  

7.3. The price of the Services is exclusive of VAT which is payable on top at the rate prescribed by law. 

7.4. If the cost to Theenker Ltd of providing the Services is increased due to a change in applicable law, the 

amount of such increase will be added to the price after Theenker Ltd has given notice to the Customer of 

such increase. 

7.5. For any upgrade or downgrade to the Service requested by the Customer, the Customer’s credit or debit 

card will automatically be charged the new rate on the next monthly billing cycle. Downgrading the Service 

may cause loss of Customer Data, features, or capacity of the Services, Theenker Ltd accepts no liability 

for any such loss. 

7.6. Theenker Ltd reserves the right to change the prices under the Contract, however this is subject to a noti-

fication to the client and will occur not more than once every 12 months. 

7.7. Theenker Ltd in its own discretion can change billing cycle from advance to in-arrears or delayed method 

and back in its own discretion for all Services or portion of it (e.g. only for SMS texts). 

8. Limitation and Exclusions of Liability 
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8.1. This clause 8 sets out the entire financial liability of Theenker Ltd (including any liability for the acts or 

omissions of its employees, agents, consultants and subcontractors) to the Customer in respect of: 

8.1.1. any breach of these Conditions however arising; 

8.1.2. any indemnity given under these Conditions; 

8.1.3. any use made by the Customer of the Services or any part of either of them; and 

8.1.4. any representation, statement or tortious act or omission (including negligence) arising under or in 

connection with these Conditions. 

8.2. All warranties, conditions and other terms, expressed (other than those set out in these Conditions) or im-

plied, statutory, customary or otherwise which but for this clause 8 would or might subsist in favour of the 

Customer, are (to the fullest extent permitted by law) excluded from these Conditions. 

8.3. Subject to clause 3, Theenker Ltd shall not under any circumstances whatever be liable, whether or not 

arising pursuant to an indemnity, in contract, tort (including negligence or breach of statutory duty), mis-

representation, restitution or otherwise for loss of profits; loss of business; depletion of goodwill and/or 

similar losses; loss of anticipated savings; loss or corruption of data or information; or any special, indi-

rect, consequential or pure economic loss, costs, damages, charges or expenses. 

8.4. Subject to clause 3, Theenker Ltd’s total liability, whether or not arising pursuant to an indemnity, in con-

tract, tort (including negligence or breach of statutory duty), misrepresentation, restitution or otherwise 

arising under or in connection with the performance or contemplated performance of the Contract shall in 

all circumstances be limited to a sum equal to price paid for the Services in the 12 months prior to the 

date on which the liability arises. 

8.5. The Customer agrees to take all steps necessary to mitigate any losses, costs, expenses, claims and de-

mands that it may seek to claim from Theenker Ltd under or in connection with the Contract including pur-

suant to any indemnity. 

8.6. Theenker Ltd shall have no liability to the Customer to the extent of any non-conformance which is caused 

by use of the Services contrary to Theenker Ltd’s instructions, or modification or alteration of the Ser-

vices by any party other than Theenker Ltd or its duly authorised contractors or agents. If the Services do 

not conform with the foregoing undertaking, Theenker Ltd will, at its expense, use reasonable endeavours 

to correct any such non-conformance promptly, or provide the Customer with an alternative means of ac-

complishing the desired performance. 

8.7. Theenker Ltd does not warrant that the Customer’s use of the Services will be uninterrupted or error-free; 

or that the Services and/or the information obtained by the Customer through the Services will meet the 

Customer’s requirements and is not responsible for any delays, delivery failures, or any other loss or dam-

age resulting from the transfer of data over communications networks and facilities, including the internet, 

and the Customer acknowledges that the Services may be subject to limitations, delays and other prob-

lems inherent in the use of such communications facilities. 

8.8. Services are primarily based on the cloud-based software and provided “as is” without warranty of any 

kind, express or implied, including but not limited to warranties of performance, merchantability, fitness for 

a particular purpose, accuracy, omissions, completeness, currentness and delays. Customer agrees that 

outputs from the software used to provide the Services will not, under any circumstances, be considered 

legal or professional advice and are not meant to replace the experience and sound professional judg-

ment of professional advisors in full knowledge of the circumstances and details of any matter on which 

advice is sought. 

9. Intellectual property 

9.1. All intellectual property rights belonging to a Party prior to entering into the Contract will remain vested in 

that Party. 

9.2. The Customer acknowledges and agrees that Theenker Ltd and/or its licensors own all intellectual prop-

erty rights in the Services. 

9.3. Theenker Ltd confirms that it has all the rights in relation to the Services that are necessary to grant all the 

rights it purports to grant under, and in accordance with, the terms of the Contract. 
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9.4. The Customer shall not use any intellectual property rights in Theenker Ltd’s trademarks and brands for 

any purpose without the Theenker Ltd’s prior written consent and then only if used in accordance with 

Theenker Ltd’s instructions as provided from time to time. 

9.5. The Customer undertakes that the performance of its obligations under the Contract and Theenker Ltd’s 

use of the Customer Data will not infringe any intellectual property rights of any third party. 

10. Confidentiality 

10.1. The Customer shall keep confidential any information that it may acquire and shall not use such infor-

mation for any purpose other than to perform its obligations under the Contract and will ensure that its of-

ficers and employees comply with the provisions of this clause 10. 

11. Termination 

11.1. The Contract shall be deemed started on the date when the Customer starts using the Services or on the 

date of first payment by the Customer, whichever is earlier, and, subject to the provisions for early termi-

nation in clause 2, the Contract shall continue until terminated by the Customer giving not less than 30 

days’ notice in writing to Theenker Ltd. Theenker Ltd shall delete all non-anonymised and identifiable Cus-

tomer Data within 120 days from the date on which the Customer terminates the Contract. 

11.2. Theenker Ltd shall be entitled to terminate the Contract by giving the Customer no less than 30 days’ no-

tice with proportionate advance payment (if any made by the Customer) returned to the Customer. 

11.3. Theenker Ltd shall be entitled to terminate the Contract immediately without giving notice to the Cus-

tomer, if: 

11.3.1. the Customer commits a material breach and such breach is not capable of remedy or is capable 

of remedy, and the Customer fails to remedy the breach within 20 (twenty) Business Days after 

receipt of notice giving full particulars of the breach and requiring it to be remedied; 

11.3.2. an insolvency event applies to the Customer; or 

11.3.3. the Customer fails to make any payment due to Theenker Ltd under the Contract within 5 business 

days after the due date for payment or the customer fails to provide a valid payment method. 

11.4. The Customer’s rights to access and use the Services shall terminate immediately when the Contract is 

terminated, for whatever reason. 

11.5. Termination of the Contract, however arising, shall not affect any of the Parties’ rights and remedies that 

have accrued as at termination. Clauses which expressly or by implication survive termination of the Con-

tract shall continue in full force and effect.  

12. Force majeure 

12.1. Neither Party shall be liable to the other for any delay or non-performance of its obligations under the 

Contract arising from any force majeure event.  

13. Notices 

13.1. Any notice given shall only be effective if it is in writing, sent to a Party at its registered address or its e-

mail address (or such other address that Party may notify the other in accordance with this clause 13). 

14. Assignment 

14.1. Theenker Ltd may at any time assign, transfer, charge, subcontract or deal in any other manner with all or 

any of its rights or obligations under the Contract. 

14.2. The Customer may not assign, transfer, charge, subcontract or deal in any other manner with any of its 

rights or obligations under the Contract without the prior written consent of Theenker Ltd. 

15. Entire agreement 

15.1. The Contract contains all the terms which the Parties have agreed with respect to its subject matter and 

supersedes all previous agreements and understandings between the Parties (whether oral or in writing) 

relating to such subject matter. Each Party acknowledges and agrees that it has not been induced to enter 

into the Contract by a statement or promise which it does not contain. 

16. Third party rights 
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16.1. For the purposes of the Contracts (Rights of Third Parties) Act 1999 the parties do not intend that any per-

son who is not a party to the Contract shall have any right to enjoy the benefit or enforce any of the terms 

of the Contract. 

17. Amendments 

17.1. Save as set out in the Contract, no purported amendment or variation of the Contract or any provision of 

these Conditions shall be binding on the Parties unless agreed by means of e-mail or duly signed agree-

ment between the Customer and Theenker Ltd. 

18. Waiver 

18.1. No failure or delay by a Party to exercise any right or remedy provided under the Contract or by law shall 

constitute a waiver of that or any other right or remedy, nor shall it prevent or restrict the further exercise 

of that or any other right or remedy. No single or partial exercise of such right or remedy shall prevent or 

restrict the further exercise of that or any other right or remedy. 

19. Severability 

19.1. If any provision of the Contract is found by any court or administrative body of competent jurisdiction to be 

invalid, illegal or unenforceable then it shall be deemed modified to the minimum extent necessary to 

make it valid, legal and enforceable. If such modification is not possible that provision shall be deemed to 

be omitted from the Contract and the validity and enforceability of the other provisions of the Contract 

shall not be affected or impaired. 

20. Governing law and jurisdiction 

20.1. The formation, existence, construction, performance, validity and all aspects whatsoever of the Contract 

or any term of it and any issues, disputes or claims arising out of or in connection with it (whether contrac-

tual or non-contractual in nature) shall be governed by, and construed in accordance with English law and 

the Parties irrevocably agree that the English courts shall have exclusive jurisdiction in relation to any dis-

pute relating to the Contract. 
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