
Following its decision in Hicks v.
USAA General Ind. Co., the
Louisiana Supreme Court recently
issued an opinion providing a
framework as to when conditions
can be placed on an Additional
Medical Examination in Augustine
v. Safeco Ins. Co. of Oregon 2021-
CC-01753 (La. 10/21/22). 
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The Court provided that when the defendant can
establish good cause for seeking the Additional Medical
Examination, then there is a presumption that the
examination will be conducted in a reasonable manner.
Thereafter, it is the burden of the party opposing the
Additional Medical Examination to establish special
circumstances justifying the imposition of restrictions
on the examination. To meet this burden, the opposing
party may not rely on mere allegations or speculations.
Instead that party must produce competent evidence
establishing the need for restrictions and the harm
which may result if such restrictions are not imposed.

Attorney Spotlight

Jen O'Connell
Within one week of earning her Louisiana bar
license, Jen took her first deposition. Within one
month, she argued her first appeals and
motions. These early opportunities in the
courtroom shaped Jen’s reputation as a
confident, aggressive and experienced litigator.
The experience also led her to join Taylor
Wellons in 2013 and become partner in 2018.
She defends large and small businesses in the
areas of general liability, trucking and workers'
compensation defense. She is licensed to
practice law in Louisiana and (at the request of
her clients) also in Texas. Jen has successfully
defended her clients through jury trials, bench
trials and up to the Louisiana Supreme Court.



In Guttry v. Costco Wholesale Corp., 2022-183 (La. App. 3 Cir. 10/26/22), a
patron brought an action against Costco seeking damages for injuries
allegedly sustained when she hit her head on a post while driving a motorized
shopping cart. After discovery, Costco moved for summary judgment,
asserting that Plaintiff failed to bring forth evidence that the post presented
an unreasonably dangerous condition. The trial court agreed, granting Costco's
motion for summary judgment. Plaintiff appealed, arguing the trial court erred
in finding Costco did not have notice of the alleged unreasonably dangerous
condition when they constructed the condition. The Court affirmed the
decision of the trial court agreeing that Plaintiff put on no evidence or
testimony asserting that there was faulty design in the placement of the post,
that the post failed to meet any code, or that the post was not visible to a
reasonable observer. The Court put emphasis on the fact that the record
showed the post was three foot, eleven-and-a-half-inches high, ten-and-a-half
inches in circumference, painted bright red, and was at direct eye level of
Plaintiff on the motorized shopping cart. The Court concluded the post was,
therefore, open, obvious, and plainly visible to a reasonable observer. Further,
the Court stated the mere presence of impediments in the store did not create
an unreasonable risk of harm when the condition was open and obvious. 

PLAINTIFF FAILED TO SHOW THAT A BRIGHT
RED, THREE FOOT, ELEVEN-AND-A-HALF-INCH
HIGH CONCRETE POST PRESENTED AN
UNREASONABLY DANGEROUS CONDITION



The United States Court of Appeals for the Fifth Circuit recently certified the
following question to the Louisiana Supreme Court: 

Shortly after the certified question was raised, the Louisiana Supreme Court
rendered its opinion in Martin v. Thomas, 2021-01490 (La. 6/1/22), 346 So. 3d
238. Martin held that a plaintiff may pursue both a direct negligence cause of
action and a vicarious liability cause of action against an employer even if the
employer stipulates that the employee was in the course and scope of
employment at the time of the injury. Replying on the ruling set forth in
Martin, the United States Court of Appeals for the Fifth Circuit issued a per
curiam opinion on August 31, 2022, which provided that the certified question
brought before the Louisiana Supreme Court was answered in the affirmative.
The matter was then remanded for future proceedings back to the federal
district court. 

Takeaway: This decision will undoubtedly have a significant impact in
litigation for employers, trucking companies, and commercial motor vehicle
insurers doing business in Louisiana. Plaintiffs may now attempt to broaden
the scope of discovery regarding an employer’s corporate hiring practices,
training protocols, and safety rules. 

LOUISIANA SUPREME COURT

BROADENS THE SCOPE OF DISCOVERY

FOR VICARIOUS LIABILITY CASES

Under Louisiana law, can plaintiffs simultaneously maintain (1) a direct
negligence claim against defendant employer for negligent hiring, training,
and supervision of its employee; (2) a negligence claim against the employee
for which the employer could be held vicariously liable under respondeat
superior; and (3) after the employer has stipulated that the employee was in
the course and scope of employment when the alleged negligence occurred?



The success we have seen is because of the
way we built our practice. It’s about more than
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resolutions to difficult legal questions. It’s
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