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EMPLOYER HIT WITH PENALTIES AND

FEES FOR REFUSING TO AUTHORIZE

A SURGERY THAT EVEN THE MEDICAL

DIRECTOR REFUSED TO APPROVE

Claimant injured his left hand on October 26, 2018, and

underwent amputation surgery of his left little finger and

a partial amputation of his left ring finger on October 27,

2018. He later began treating with an orthopedic hand

surgery specialist, Dr. Gary Porubsky on December 11,

2018. On August 22, 2019, Dr. Porubsky requested

approval for surgery, arthrodesis of the left thumb

carpometacarpal joint, via Form 1010.Because the

procedure was not recognized in the Louisiana treatment

guidelines, utilization review (UR) made reference to the

ODG guidelines. 
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The surgery was denied by UR on grounds that the procedure was recommended for painful

conditions including severe post-traumatic arthritis of the wrist, thumb, or digit following 6

months of conservative therapy, and there was no documentation of attempted and failed

conservative treatment. Thereafter, Dr. Porubsky filed a Form 1009 medical appeal. The

Medical Director denied the surgery noting “[t]he 1009 cannot be approved as the procedure is

not anywhere in the guidelines.” Claimant then filed a 1008 Disputed Claim with the OWC

court. Not only did the workers’ compensation judge reverse the Medical Director’s ruling, but

also awarded claimant penalties and attorney’s fees. The employer appealed. The 3rd Circuit

Court of Appeal affirmed the workers’ comp judge in all respects. First, the 3rd Circuit held

that the Medical Director’s decision was clearly incorrect as the requested surgery is

contained in the ODG, which satisfies the medical necessity criteria of the Louisiana statute.

Second, with respect to the penalty and attorney fee award, the 3rd Circuit stated that the

employer may have had a reasonable basis to deny the surgery when reports indicated that it

was not related to the accident. However, this position became unreasonable when the

employer received the nurse case manager’s email confirming Claimant complained of left

thumb pain since the outset, and after the deposition of Dr. Porubsky. Therefore, the Third

Circuit affirmed the award of penalties and attorney fees.  McKay v. Department of Health

and Human Services, 2021-471 (La. App. 3 Cir. 6/1/22).
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COURT RULES THAT JOBS PROPOSED BY VOC REHAB

THAT REQUIRED CLAIMANT TO DRIVE 75 TO 88 MILES

ROUNDTRIP WERE NOT SUITABLE

Claimant sustained an injury to her neck and back on June 3, 2012 TTD benefits began.

After 6 years of ongoing benefits, claimant was found able to return to sedentary to

light duty work in a low stress environment following an IME evaluation in August of

2018. Vocational rehabilitation began in September 2018. On October 12, 2018 and

January 16, 2019, the voc rehab specialist notified claimant’s pain management doctor

and counsel for Claimant of three available jobs that fit within Claimant’s work

restrictions. On January 17, 2019, Claimant’s benefits were reduced to SEB to take in

account the wage earning capacity based on the located jobs. Claimant filed suit for

reinstatement of TTD, plus penalties and attorney’s fees.  After trial on the merits, the

compensation judge ruled in favor of the employer and found that the reduction of

Claimant’s benefits was proper.  Claimant appealed to the 3rd Circuit Court of Appeal.

The 3rd Circuit held that the judge was correct in denying the reinstatement to TTD

benefits. However, it ruled that that the judge was incorrect in reducing benefits,

holding that Claimant was entitled to SEB based on a zero wage earning capacity. The

3rd Circuit based its decision on the fact that the three jobs identified by the voc rehab

specialist were not within a reasonable geographic region because Claimant would be

required to drive 74.8 to 88 miles round trip to Alexandria on a daily basis. The court

found the distances to be unreasonable given her chronic pain and medication use.

Given these factors, the 3rd Circuit held that the employer failed to meet its burden of

proving the existence of a suitable job. On a positive note, the court held that penalties

and attorney’s fees were correctly denied, as the employer’s position was reasonable.

Howard v. Rio Sol Nursing Home, 2021-824 (La. App. 3 Cir. 6/15/22).



COURT RULES THAT EMPLOYER’S CONDUCT

WARRANTED AWARDS OF MULTIPLE PENALTIES AND

AN ATTORNEY FEE AWARD OF $46,800

Claimant was awarded $2,000 in penalties and $5,000 in attorney fees by the

compensation judge upon its finding that the employer failed to time approve

claimant’s choice of doctor and failed to timely pay multiple medical expenses

submitted by claimant on at two separate occasions. Claimant appealed to the 3rd

Circuit Court of Appeal for additional penalties and a significant increase in the award

of attorney fees. Claimant argued that the compensation judge erred in awarding him

one $2,000 penalty for the Employer’s failure to timely reimburse his medical expenses

and failure to approve his choice of doctor. The 3rd Circuit agreed and awarded

claimant a single $2000 penalty for the Employer’s failure to approve his choice of

physician. The 3rd Circuit further awarded three additional $2,000 penalties for the

occasions that the employer failed to pay multiple medical expenses, thus increasing

the penalty award to the maximum $8,000. Lastly, the 3rd Circuit increased the

attorney fee award to $46,800, based on claimant counsel’s submission of evidence that

he spend 208 hours on the case at an hourly rate of $225. The court noted that the

employer continually delayed the progress of the claim, pleaded baseless defenses in

the lawsuit even after the claim had been accepted as compensable, and failed to

provide sufficient responses to discovery requests on multiple occasions, thus

necessitating the number of hours worked by Claimant’s counsel. In this regard, the

court noted that due to motions to compel discovery necessitated by the employer’s

evasive responses, claimant’s counsel ended up having to review responses to discovery

and compare with prior responses on seven different occasions.  Batiste v. Minerals

Technology, Inc., 21-795 (La. App. 3 Cir. 6/8/22).



MS: DESPITE A CONTRARY OPINION BY THE AJ’S

APPOINTED IME, THE COURT DENIES TTD AND

FURTHER TREATMENT AFTER CLAIMANT IS PLACED AT

MMI BY HIS TREATING SURGEON

The claimant suffered a compensable low back claim, and benefits were instituted.

Claimant underwent low back surgery, and was ultimately placed at MMI and released

to work by his treating physician. He returned to work, but told the employer he was

still having pain. He was told to seek medical treatment and when he tried to return to

his treating physician, he was told he was released from care. Thus, claimant sought

treatment with a different provider, who recommended additional diagnostics and

medical treatment. The employer/carrier denied the request, and claimant filed a Motion

to Compel the treatment. The Administrative Judge (AJ) ordered an IME, who initially

opined the claimant had reached MMI, but later clarified that he did agree the claimant

needed additional medical treatment. Claimant filed another Motion to Compel and

sought treatment from yet another physician, who stated the claimant was not at MMI

until roughly three years post-surgery, and issued the claimant permanent work

restrictions. The employer/carrier obtained an EME, who agreed that the claimant was

at MMI. Multiple follow up diagnostics revealed no explanation for the claimant’s

ongoing complaints of pain. At a hearing on the merits, the AJ found the claimant was

not entitled to additional indemnity benefits or medical treatment. On appeal, the

Mississippi Court of Appeal agreed the claimant suffered no loss of wage earning

capacity, since his treatment physician had placed him at MMI with no work

restrictions. Subsequent medical opinions that claimant had not reached MMI and had

permanent work restrictions were not considered by the court. Duren v. Effex

Management Solutions, LLC 
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