
Claimant sustained an injury to his shoulder
and bicep requiring multiple surgeries before
eventually being released to sedentary work.
Vocational rehabilitation was started, and
three separate letters were sent to Claimant
to set up an initial meeting and rehabilitation
plan. After no response was received, the
employer reduced Claimant’s benefits by 50%.
The compensation judge held that the
reduction was warranted, and Claimant
appealed, asserting an alleged conflict of
interest in the choice of vocational
rehabilitation provider. The Third Circuit held
that the issue of any alleged conflict of
interest should be reviewed on a case-by-case
basis, and had Claimant or his counsel
objected to any of the letters, it would have
been reviewed accordingly. However, the fact
that Claimant merely ignored the letters
warranted reduction of benefits by 50%
pursuant to La. R.S. 23:1226. Gotte v. Air
Conduit, LLC. & Ace Am. Ins. Co., 22-21 (La.
App. 3 Cir. 5/18/22).
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CLAIMANT’S CONDUCT WARRANTED

50% REDUCTION OF BENEFITS

June 2022



Claimant injured her right knee when she fell from a ladder. Following knee
surgery, Claimant was released within the light duty physical demand
category, and a vocational rehabilitation counselor was assigned to identify
employment for Claimant. The vocational counselor identified multiple jobs
that fit within Claimant’s physical work restrictions, and her employer
subsequently reduced her benefits. The compensation judge found that
although the jobs identified by the vocational counselor fell within
Claimant’s physical capabilities, she did not have the requisite aptitude or
any transferable skills to independently perform or be successfully trained
for any of the jobs suggested. Accordingly, the judge held that modification
of benefits was not warranted, because the employer did not establish a work
capacity. The Third Circuit affirmed this ruling, finding that the vocational
counselor failed to perform any testing to determine the full extent of
Claimant’s work capacity and thus failed to prove job availability. Guidroz v.
Walmart Stores, Inc., WCA 21-777 (La. App. 3 Cir. 05/04/2022).

EVIDENCE OF THE CLAIMANT’S PHYSICAL ABILITY TO

PERFORM A JOB WAS INSUFFICIENT TO MODIFY BENEFITS

CLAIMANT FAILED TO PROVE SHE REMAINED DISABLED

AFTER 520 WEEKS OF SEB PAYMENTS

Claimant filed an appeal of the trial court’s judgment that granted the
employer’s motion to terminate supplemental earnings benefits (SEB), as
Claimant had been paid 520 weeks of SEBs.  The initial issue on appeal was
whether the court applied an inappropriate legal standard by failing to
consider both physical and non-physical factors in determining whether
Claimant was disabled, thus constituting a legal error that required a de novo
review.  The Fourth Circuit Court of Appeal rejected this argument, holding
that a finding of disability by the trial court is subject to the manifestly
erroneous standard in “all but the rarest of cases.” The appellate court noted
there was no dispute that Claimant could physically perform sedentary work;
rather, the dispute was whether she could intellectually perform that work.
The Court noted that the court had considered her work history, educational
background, and results of her vocational rehabilitating testing as well as the
testing performed by three psychologists. Two of them characterized her
intellectual capacity below normal, and the other did not agree, finding that
her cognitive function and fund of knowledge were age appropriate and
within the normal range. Despite these conflicting opinions, the trial judge
concluded her work history was consistent with her ability to perform
sedentary work, including the jobs identified by the vocational rehabilitation
counselor and approved by her spine surgeon. Leonards v. Carmichael’s
Cashway Pharmacy, No. 22-22 (La. App. 4 Cit. 5/18/22).



Claimant alleged he injured his back in a November 7 work-related accident.  
He was instructed to report to a local walk-in clinic for evaluation, and was
released to return to his regular duty. He went to an emergency room the
next day where x-rays revealed a rib fracture, and told to follow up with his
primary care doctor.  Claimant went to his primary doctor on November 14,
at which time he was put on modified duty, and requested benefits. The
employer denied benefits based on the full duty release by the walk-in clinic,
and suit was filed.  Benefits were ultimately initiated when claimant’s choice
of orthopedic doctor took claimant completely off work and ordered a
thoracic MRI, but the litigation continued for past benefits and penalties. 
 During his deposition, claimant denied ever injuring or receiving treatment
to his back before the November 7 work accident.  However, the employer
discovered that claimant had reported to an emergency room four days
before the accident on November 4.  Claimant presented to the ER
complaining of “minor back pain from lifting his child and twisting” and was
prescribed pain medication.  The employer alleged fraud.  The court rejected
the fraud defense, holding that claimant’s explanation why he failed to
disclose the ER visit was reasonable.  Specifically, explanation that he “did
not think the incident resulting in his receipt of prescription medication to
alleviate pain in a similar area from an emergency room visit was significant
enough to disclose, that [he] did not feel that the resulting pain from the
previous incident was truly an injury, that [his] symptoms from the incident
and the work injury were different, that [he] felt rushed to finish filling out
fifteen pages of his employer's incident paperwork, and did not realize the
incident four days prior qualified as what the questions were asking him to
reveal, and that [he] understood questions asking about any injury did not
mean any pain, rather than pain from a serious injury requiring medical
treatment.”    Johnson v. Lofton Staffing Services, Inc., No. 21-761 (La. App. 3
Cir. 5/04/2022).

CLAIMANT’S FAILURE TO DISCLOSE EMERGENCY ROOM

VISIT FOR BACK PAIN FOUR DAYS BEFORE WORK ACCIDENT

WAS NOT FRAUD



The Louisiana First Circuit Court of Appeal issued a ruling ten years ago
rejecting the notion that an employer’s right to a state-appointed IME is only
available in cases in which the claimant’s and employer’s doctors with
contradicting opinions are doctors in the same medical specialty. Apparently,
the Third Circuit was not on board with this determination. The Supreme
Court has now issued a ruling making the First Circuit’s ruling the law of the
land across the state, holding that “nothing in La. R.S. 23:1123 requires that
the dispute must be between physicians in the same specialty.” Lebleu v
Brookshire Brothers Holding, Inc., 2022-CC-00376 (La. 04/26/2022). 

SUPREME COURT AFFIRMS THAT THE RIGHT

TO AN IME DOES NOT REQUIRE A DISPUTE

BETWEEN DOCTORS IN THE SAME

SPECIALTY



The success we have seen is because of the
way we built our practice. It’s about more than

routine strategies. It’s about creative
resolutions to difficult legal questions. It’s

about how we treat our clients and each other
and how we work together to build the best
possible defense for every single case. It's

PRACTICE, 
MADE PERFECT

"

"
BATON ROUGE NEW ORLEANS MISSISSIPPI

WWW.TWPDLAW.COM
866-514-9888 TF


