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Forward

Over the years that I have practiced law, 
and specifically the years that I have fo-
cused solely on startups, there were 
many things that I had to learn step-by-
step. Many of these concepts are simply 
good advice, things to ponder, and gen-
eral information that is good for a busi-
ness owner to know.

I have attempted, with this publica-
tion, to condense a fair amount of infor-
mation that I’ve gathered over the years 
in a quick to read and easy to under-
stand ebook geared towards founders 
seeking to know what they’re getting 
into. There are some good ideas, good 
advice, and suggestions (and pitfalls to 
avoid) throughout. 

Please understand that this book is 
not intended to serve as a do it yourself 
legal guide, but instead should be used 
as a resource for planning, and to under-
stand some of the more complex aspects 
of business law that attorneys some-

times have a hard time explaining 
clearly. Nothing in this book should be 
construed as providing legal advice, and 
no attorney client relationship is estab-
lished through purchasing or reading 
this book. In other words...this book is 
full of general information, but not legal 
advice. I’m an author. I’m a lawyer. But, 
I’m not your lawyer.

If you want me to be your lawyer, or 
have direct questions that this book 
does not answer, go ahead and shoot me 
an email at james@elevatelawfirm.com. 
You can also catch me on twitter at 
@lawsforwords and you can find me on 
Instagram at @bostonstartuplawyer.

Enjoy! I hope you learn what you 
need to know to take the next steps in 
building your business. 
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CHAPTER 1

Incorporation 
Basics

Corporations
Let’s go ahead and start from the be-

ginning and answer the question, “what 
is a corporation?” In its most basic 
form, a corporation is a legal entity that 
exists independent of its creators and 
owners. It’s a fiction. Something that 
doesn’t physically exist, and is created 
out of a combination of thin air and stat-
utes. A corporation exists only because 
lawmakers say it does, and each state 
crafts their own laws that determine 
how it operates, when it is liable for 

wrongdoings, who can participate, etc. 
From state to state, the corporate laws 
range from ‘extremely similar’ to ‘identi-
cal’, and many of them look to Delaware 
as the starting point standard. 

One person or a group of people 
could create a corporation and, over 
time sell off their ownership interests to 
others. But, until the corporation is dis-
solved, it still exists and operates. The 
Supreme Court has even gone as far as 
saying corporations are 'individuals' for 
the purpose of making campaign contri-
butions and exercising First Amend-
ment rights. The long and short of it is 
that a corporation is a created entity 
that operates according to whatever the 
statutes allow it to do; whether that is 
running a business, offering a service, in-
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vesting in other companies, or even do-
nating to political campaigns.

The greatest benefit of having a cor-
poration is the deflection of liability 
away from the people running the com-
pany. Because a corporation is its own 
entity, that means ‘it’ can be responsible 
for whatever ‘it’ does. Even though the 
semantics say that living and breathing 
humans are the ones making the deci-
sions, it is the corporation that catches 
all the responsibility as long as the hu-
mans making the decisions weren’t 
breaking the law while making them. 
So...if you, as CEO, authorize the release 
of a product that seemed ready but in-
stead crashed your customers’ databases 
and caused irreparable damage, you can’t 
get sued by the customers. The corpora-
tion can get sued. You can get fired by 
the Board. But you won’t have a $20M 
lawsuit hanging over your head since 
you were simply doing your job the best 
you could and were not breaking any 
laws while doing it. Pretty sweet, huh?

Mechanics of a Corporation
A corporation has several general 

rules the govern how it operates. Obvi-
ously, if you are incorporating in your 
home state (probably not a good idea for 
startups in many cases, but we will get 
to that in the chapter “But Why 
Delaware?!?”), you’ll need to check the 
specifics to be certain you’re following 
the law. But, for our purposes in this 
guide, there are a few things we can take 
for granted.

Most corporations have the follow-
ing groups and titles:

•Board of Directors

•President

•Vice President(s)

•Clerk/Secretary

•CEO (often the same person as 
the President)

•Shareholders

Let’s briefly talk about what each of 
these people/groups do. Seriously....this 
is going to be brief. You bought an easy 
to understand guide. I realize you didn’t 
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sign up a second year law school corpora-
tions class.

Board of Directors

The Board is responsible for making 
important decisions that relate to the di-
rection of the company. They often are 
given the responsibilities of hiring and 
firing officers working for the company 
(e.g. the CEO, CFO, etc.). The Board is 
also usually given the power to deter-
mine things like the best course of ac-
tion in merging with another company, 
repurchasing shares of stock, releasing a 
product line, and other major decisions 
that could impact the very nature and op-
eration of the company. Boards can have 
various numbers of members, but usu-
ally range between 1 (in the case of a sin-
gle owner company) and a dozen. They 
meet on a fairly regular schedule, pre-
sent information, and vote on important 
matters. If you take an investment from 
a Venture Capitalist (and sometimes an 
Angel) they will likely request one or 
more Board seats as part of the deal. 
The responsibility of the Board is to 
look out for the best interests of share-

holders - which usually means making 
sure the company isn’t doing anything 
illegal and is making as much profit as 
possible.

President/CEO

These aren’t exactly the same, but 
in most cases they’re rolled in together. 
This person is responsible for having the 
final say on the day to day operation of 
the business. Issues necessary for the 
company to function, but so consistently 
occurring that it would be impossible 
for the company to run while waiting for 
the Board to meet and vote on them. 
The President/CEO will likely ‘run’ the 
business by delegating tasks to other 
people or groups within the company 
since, in a large company, one person 
simply cannot spend their day handling 
the minutia of every decision. But make 
no mistake - the buck stops with the 
President/CEO, and if they make deci-
sions that cause the company to lose 
money, they have to answer to the 
Board.
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Vice President(s)

Smaller companies have one VP (if 
at all). Larger companies usually have 
several or many. Vice Presidents are in 
charge of specific aspects or divisions of 
companies. These are the people the 
President/CEO delegates work to, and 
that is the person to whom the Vice 
Presidents are responsible. The responsi-
bilities that each V.P. may have are deter-
mined by any combination of the 
President/CEO, Board of Directors, and 
the company’s Bylaws. All you really 
need to know is they have less responsi-
bility than the leader, but aren’t autono-
mous. 

Clerk/Secretary

Depending on your state this per-
son could have either of these titles. In 
either case, they generally do the same 
thing. This person is responsible for 
maintaining the records of the company. 
This means they keep track of the owner-
ship of stock, the numbering of stock 
certificates, the minutes of meetings, the 
drafting of Board resolutions (the writ-
ten summary of things the Board votes 

on), as well as the payment of annual 
taxes to the incorporating state, and any 
other documents that must be filed. 
This person holds a crucial role in that 
they keep records of every decision the 
Board makes. Corporations shield their 
owners and workers from liability. But 
that can only happen if the corporation 
actually functions according to what the 
law says it should be doing. The proof of 
that compliance comes in the form of re-
cords that the clerk is responsible for 
maintaining.

Shareholders

If you think of a corporation as a 
family, the Board would be the grandpar-
ents, the CEO would be the head of the 
family, and the shareholders would be 
the children. Everything the company 
does and every decision each person 
working for the company is supposed to 
lead to the benefit of the shareholders. 
These are the people who invested 
money (usually), and sometimes labor 
and time (look at the chapters on stock 
options) into the company with the ex-
pectation that when the company makes 
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money they will benefit financially. For 
most startups, at the beginning the 
shareholders will usually just be the 
founders and maybe a worker or two 
who accept shares instead of money. As 
time goes on, investors will become 
shareholders because they will give the 
company money to grow in exchange for 
a comparable number of shares equal to 
their investment. For companies that 
“go public,” the shareholders are any 
number of members of the stock buying 
public who pay money in exchange for 
shares. Generally, the only responsibility 
of shareholders is to invest money and 
get more back...hopefully.

Types of Corporations
There are, for all intents and pur-

poses, three types of corporations. 

1. Standard Corporation

2. Non-Profit Corporation

3. B Corporation

A standard corporation is just called 
a corporation and is exactly what most 
people think of when they hear that 
word. It’s the form of a company that 

makes a product or provides a service in 
exchange for money, and which operates 
for the purpose of growing the invest-
ment of shareholders. It’s everything 
that I just wrote about above, so I won’t 
go any further.

A non-profit corporation is one that 
operates to fulfill some social good in 
the world. Its purpose is not to make 
money, though many do, but to fulfill a 
need in society. These companies do not 
have shareholders because no one is 
meant to profit from their work (get it? 
“non” profit). However, some non-profit 
companies are billion dollar, multi-
national corporations. Their officers 
sometimes make million dollar salaries. 
If you’re running a startup, you’re proba-
bly not setting up shop as a non-profit. 

A “B” Corporation is like a hybrid of 
a standard corporation and a non-profit 
corporation. This type of entity operates 
just like a standard corporation as de-
scribed above, but part of their mission 
for the company involves some element 
of social good that a non-profit would 
usually have. Remember above when I 
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said that when officers in a company 
make decisions that lose money for the 
company, can be fired for that reason? 
Well, in a B corporation, if the officer 
makes a decision that doesn’t make 
money, or even loses money, they’re 
shielded from liability or punishment by 
shareholders as long as the decision was 
based upon fulfilling the company’s so-
cial mission. For this reason, people 
who want to make money but also be so-
cially conscious like the B Corporation. 
For this same reason, investors aren’t al-
ways thrilled about it because it leaves a 
gaping opening for the company to do 
things that loses money without any re-
percussions.

What About “C” and “S” 
Corporations?

A lot of people hear about “C” cor-
porations and “S” corporations and 
think they’re other types of companies, 
but they are not. The “C” or “S” designa-
tion is a tax matter and comes from the 
Internal Revenue Service code. It only 
has to do with how much tax the com-

pany and its owners have to pay to the 
IRS. Here’s a quick breakdown.

C Corporation

Without the filing of a form with 
the IRS, all corporations are assumed C. 
With C corporations, the money is sub-
ject to a double tax. Remember at the be-
ginning of the chapter when I said that a 
corporation is its own entity? Well, in 
the case of taxes it means that the “com-
pany” makes money and, therefore, the 
“company” has to pay taxes on those 
profits. Then when that profit is passed 
on to the shareholders as dividends, the 
individual shareholders pay tax on re-
ceiving that money. If the people in the 
company and the shareholders are all 
the same people, they have to pay taxes 
twice. Get it? Double tax.

You were probably expecting some 
checklist or something, but truthfully 
there isn't much to explain as far as 
what it is. At least, not for our purposes 
here. The difference comes when you 
talk about an S corporation...
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S Corporation

If you make the S corporation elec-
tion with the IRS then you get pass 
through taxation. This means that what-
ever profits and losses the corporation 
has, its shareholders divide them up ac-
cording to ownership percentage, and 
put them on their personal income tax 
returns. This also means that all corpo-
rate distributions are only taxed once 
since the corporation itself does not pay 
taxes, but instead the shareholders pay 
on their personal tax returns. For a 
smaller company or a company with few 
shareholders, this could be a great situa-
tion. There is a catch, however. The IRS 
imposes limitations on which compa-
nies are allowed to elect S taxation. 
Without those limitations, multi-
national billion dollar corporations 
would get even more benefits than they 
already do tax-wise. So what are those 
rules?

•No foreign shareholders

•No companies as shareholders 
(this is important for startups)

•No more than 100 shareholders

•Have only one type of stock (also 
important for startups)

There are a couple more require-
ments, but they're more specialized and 
would take some amount of explanation 
without really applying to most situa-
tions.

Many startups seem to fit into every 
requirement on this list, so why don’t 
they all just file the S taxation election 
form and pocket more money? A startup 
that plans on getting venture capital in-
vestment gets knocked out of the classifi-
cation for two reasons. First, VC firms 
are organized as companies (whether 
Limited Liability Companies or Limited 
Partnerships) which knocks out one of 
the IRS’s requirements. Second, even if 
you don’t go the VC route but use an An-
gel investor instead, a savvy investor al-
ways requires a special class of stock 
just for them and which gives them 
greater voting power and first dibs at 
company profits through dividend pay-
ments.

Thank you for following me on this 
long and windy road of explaining how 
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corporations work. Keep in mind, there 
are more details than what I explained. 
But this chapter was only meant to give 
you a basic overview of parts of a corpo-
ration and how it works. Now let’s 
move on to talk about why everybody 
seems to incorporate in Delaware.
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CHAPTER 2

But Why 
Delaware?!?  
The startup’s dilemma – to incorpo-

rate in Delaware or stick with your 
home state (or somewhere else). OK, 
maybe this isn’t the biggest dilemma or 
problem your startup will have/is hav-
ing. However, it can be a difficult deci-
sion to make for some startups whose 
direction is unknown at the very incep-
tion. Let’s weigh the pros and cons to 
registering in Delaware vs. registering in 
your home state to see what might fit 
your situation best…

Delaware Pro’s and Cons
Delaware Pros:

•Very well established caselaw that 
is decades old and laser focused

•Easier to make decisions and have 
reliable sources of information to deter-
mine the likely outcome of disputes

•Most investors like it (for the two 
reasons above)

•May be inexpensive compared to 
your home state (there is definitely a 
range)

•Delaware has the Court of Chan-
cery – a court that only decides dis-
putes related to corporations and other 
business entities
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Delaware Cons:

•Have to pay extra fees to secure a 
registered agent (usually between $50-
$100 annually)

•If a dispute arises that is filed in 
the Court of Chancery you have to re-
tain counsel in Delaware and may have 
to travel for hearings

•You’ll still likely have to file some 
form of registration in your home state 
because you conduct business there

•Annual tax calculations can be con-
fusing when dealing with earnings and 
business/stock valuation

•You will usually have to find a lo-
cal lawyer who knows Delaware rules 
and regs – or alternatively, work with 
someone across the country

•They’re still totally old school 
with fax and mail as the only way to 
transact business or make changes.

Home State Pros and Cons
Home State Pros:

•One set of fees to pay and track

•Because it’s local you can go to 
your local secretary of state to resolve 
some issues in person

•It should be pretty easy to find a 
lawyer to work with since every local 
counsel will be familiar with your local 
corporate laws and procedures

•Perfectly fine if you don’t plan on 
getting investors or being acquired

Home State Cons:

•Some (many) investors will want 
you to switch to Delaware before they 
invest. The longer you are in business 
and the more contracts and agree-
ments you have, the messier this proc-
ess could be

•There are additional legal fees asso-
ciated with switching to Delaware

•Your state may have less well es-
tablished corporate caselaw, or law less 
favorable to businesses

What’s Right for You?
That is a question you need to ask 

yourself, discuss with your co-founder, 
and consider with the advice of an attor-
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ney. Having been asked this question 
many times before, let me put my stock 
answer – if you believe that you are go-
ing to be accepting investment dollars 
within your first one to two years, or 
you think you’ll be acquired within that 
time, then you would probably want to 
incorporate in Delaware from the begin-
ning. There’s no real reason to spend 
the extra legal fees re-incorporating, 
changing contracts, etc. in order to 
switch states six months after you set 
up shop in your home state because 
someone is ready to write you a check.

Of course, if the above scenarios are 
not ones you think will be happening, 
then there may be no benefit to being in-
corporated in Delaware just because eve-
ryone else is doing it. You’re paying a 
bunch of extra fees, paying a registered 
agent, and tracking two sets of paper-
work for nothing.
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CHAPTER 3

Stock Option 
Basics

I think at this point, everyone has 
heard a story about a friend of a friend 
who became rich off stock options. Per-
haps if you’re a startup founder, some-
one has mentioned to you that you can 
sweeten the pot on attracting top soft-
ware developers and other important em-
ployees by offering them stock options 
since you’re a little strapped for cash at 
the moment. Let’s cover just a few ba-
sics about stock options. In the next 
chapter we will go more in depth to 
learn about issues to be aware of and 
suggestions for avoidance.

To understand stock options, you 
first need to understand what stock is, 
what it means for business ownership, 
and then what it means to offer ‘options’ 
of stock.

What is Stock?
Since everyone reading this book 

may not be very savvy when it comes to 
corporations (or else you wouldn’t have 
purchased this book), let me briefly ex-
plain what stock actually is. Stock is lit-
tle bits of ownership in a company. You 
buy shares of stock, and whatever per-
centage of stock you own out of the to-
tal available shares constitutes the per-
centage of the company that you own. 
For example, if Widgets, Inc. has 1000 
shares of stock available for purchase 
and you buy 500 of those shares, you 
now own 50% of Widgets, Inc. Most ma-
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jor corporations issue millions and mil-
lions of shares of stock. In those cases, 
they hope to spread ownership around 
far and wide, and at times to make it ap-
pear as though the company is big. It 
sounds better to say you own 300,000 
shares of stock than 3,000 shares of 
stock, even though it might be the same 
percentage of ownership interest out of 
the total available stock. 

Who Owns Stock?
For publicly traded companies, any-

one in the public (including companies, 
but excluding certain individuals) can 
buy and sell shares of stock. When com-
panies ‘go public’ and offer an IPO (ini-
tial public offering) they’re allowing any-
one eligible to purchase stock to come 
on down with their wallets open and 
buy as much as they like.

For privately traded companies, only 
the people the founders or board mem-
bers decide to sell stock to are the own-
ers. Most startups are privately held/
traded companies since every company 
is private until the SEC allows them to 
become a publicly traded company. Typi-

cally you’ll have the owners establish 
the company, issue a large number of 
shares, and each take a percentage. If 
they’re smart, they only each take a rela-
tively small percentage and leave shares 
unassigned so that it can be issued later 
to future investors, employees, and advi-
sors. They can sell shares of stock to peo-
ple they approve, investors, or some-
times employees…this is where stock op-
tions come in.

What are Options?
Now we’re at the meat of this chap-

ter, the stock option. A stock option is 
just what it sounds like. The option to 
purchase stock at some point in the fu-
ture. This becomes important, because 
offering employees stock options in lieu 
of some of their salary can be a win/win 
for company and employee. If the com-
pany is hurting for money just starting 
out, it may be difficult to attract the peo-
ple you need working for you. As altruis-
tic as people may be and as much as 
they might be totally into to your 
startup’s concept, people have to eat and 
have families to take care of. Mortgage 
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companies and grocery stores don’t take 
good intentions and cool ideas as cur-
rency. However, sometimes offering a 
combination of the salary you can pay, 
along with stock options, will draw the 
talent you need.

How Does it Work?

Here’s how it (generally) works, but 
there are lots of different ways to struc-
ture an option deal. You agree to work 
for me for X number of months or years 
and do something really important for 
the growth of the business. In exchange 
for that agreement to provide hard 
work, the company agrees to pay you a 
salary and give you the option of pur-
chasing Y number of shares in the com-
pany at a later date for a set price set at 
its value today. The benefit is two-fold 
when it works out.

 • The company gets killer work 
from top notch employees for very little 
up front out of pocket money.

 • The employee gets a half 
decent salary to cover expenses and the 
chance to make stacks of cash later on.

You see, if the employee has the op-
tion to purchase 10,000 shares of stock 
at $2.00 a share beginning 2 years after 
the signing of the agreement….and by 
then the company has gone public….and 
that stock is now worth $30.00 a share, 
the employee just spent $20,000 to buy 
$300,000 worth of stock. Does this cost 
the company some money they could 
have kept for themselves by holding 
onto that stock? Sure. Would the com-
pany have become successful and gone 
public with $30 shares of stock had it 
not been for that killer dev they gave the 
options to? Probably not.

Of course, another benefit of this 
payment/benefit structure is the higher 
probability of getting better work from 
employees. When the employees have 
literal buy in, they are more likely to 
work harder and smarter. The hope is 
that they will be more devoted to the 
success of the company because the com-
pany’s success is tied directly into their 
own success.

Again, these are the basics of stock 
options. Now, let’s talk about issues to 
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consider when creating and giving out 
stock options.
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CHAPTER 4

How Much 
Stock? 

Stock Distrubution                  
Considerations

If you’re a beginning or newish 
startup, you’re probably somewhat cash 
strapped on some level. Either you are 
totally bootstrapping it and cash nega-
tive, or you’ve got some investment 
from friends and family, but you have to 
make that money streeeetch as far as 
possible. What many companies at this 
level do for their employees is offer 
stock options to supplement the below 
market salaries they necessarily have to 

pay. Before doling out those options, 
here are a few things to consider.

Who’s Coming for the 
Ride?

You can create as much stock as you 
want. It’s almost like printing up more 
money. And just like printing money 
that isn’t backed up by gold, at some 
point you may get hopelessly diluted. 
So, no matter what you think, you have 
a finite amount of stock you can give 
away before your cut of the company 
gets a little too small for comfort. It’s 
great to treat your employees well, but 
don’t forget who started the company, 
has the most invested, and will be there 
to the end…or acquisition, whichever 
comes first.
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Think along the lines of setting 
aside at least 10% of available stock for 
the option pool. More if you plan on 
growing fast and doling it out like candy 
on Halloween. But please, no more than 
20%.

Them VC Boys
When you get your first angel or 

Venture Capitalist (VC), they will most 
likely evaluate how much stock you have 
given out as options, or at least set aside 
to give out as options. In fact, if you 
haven’t set aside an option pool, or one 
too small, the investor will often require 
that you create a specific size option 
pool as part of the investment terms. 
They realize it’s a draw for good talent 
and necessary for doing business. Often 
times, the option supplement is enough 
to draw great minds to your company to 
work as software developers, marketing 
managers, and even advisors. But guess 
what happens if you’ve already given out 
more than they’d like you to? That’s 
right — you’re officially diluted! Guess 
what happens if you didn’t set enough 
aside for the option pool? The VC isn’t 

going to take the necessary stock from 
their cut...you’re getting diluted! The in-
vestor is not usually going to take a 
smaller percentage just so you can own 
more of the company. 

Have a Vesting Agreement
This one should go without saying, 

but I need to say it loud because too 
many inexperienced founders miss this 
part of the equation - mainly due to not 
knowing it’s even a thing. 

Options for employees should vest 
over time and not be immediately avail-
able. Everyone involved should get a lit-
tle bit more stock each month.

The whole reason you’re giving 
someone a piece of your company is you 
expect them to bring value to the table 
that will grow the company over time. 
Their presence is the key to your success 
on some level. What incentive does 
someone have to continue working to 
their full potential if they already have 
the reward? You’ve handed them the tro-
phy and giant check before they’ve 
crossed the finish line. Put a carrot on 
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the stick and keep everyone either work-
ing toward the goal, or at least only get-
ting as much stock in the company that 
they’ve actually worked to earn.

By the way, this advice applies 
equally to the founders. In fact, an inves-
tor won’t invest unless everyone inti-
mately involved with the company has a 
vesting agreement for their stock. With-
out it, the investor knows that anyone 
can walk away at any time. If you and 
your founder split the work 50/50 and 
that person leaves, your company could 
be dead in the water and the investor 
has lost all their money. What is typi-
cally written into the founder’s agree-
ment (you do have one of those, don’t 
you?) is a stock distribution plan that in-
cludes a cliff and a staggered distribu-
tion. Here’s the basics of how that 
works.

How Vesting Works

To make sure that nobody gets to 
walk away at any moment owning a big 
chunk of stock, you’ll have a staggered 
distribution. For example, you might 
start with 10,000 shares each and over 

the course of three years, each get a few 
more shares every month until, at the 
end of the vesting period, you each end 
up with the total number of shares you 
were originally granted. This is also 
where your good friend cliff comes in.

The ‘cliff ’ here is a period of time 
during which nobody receives any stock. 
It’s typically a one year period at the 
very beginning when nobody gets any-
thing. If someone does not put in their 
share of the work during that time, 
steps can be taken to remove the lazy 
party or just dissolve the company com-
pletely and move on to bigger and better 
things.

This entire process, the cliff and the 
staggered stock distribution, is a safe-
guard to make sure that anyone getting 
a large ownership percentage is actually 
working to earn that ownership in the 
company. It prevents someone from com-
ing in with big talk, or a good idea, and 
then letting everyone else’s work turn 
the million dollar idea into a million dol-
lar reality. If you’re working with a good 
startup lawyer, your founder’s agree-
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ment and vesting agreement should in-
clude this type of language. If it doesn’t, 
let’s just hope everyone sticks to their 
word to work hard and see it through to 
the end.

Accurately Evaluate Value
We’re all special in some way...or at 

least we all want to think so. Unfortu-
nately, in business and the world of start-
ups, some of us are more special than 
others. You will find in your company 
there are employees who do a great job 
day in and day out. And you will find 
there are employees who bring amazing 
value to the company and help it grow 
in ways you hadn’t even thought of. 
Let’s discuss three ways of determining 
how much each employee gets.

  Everybody gets the same 
thing. Every non-founder employee gets 
the same percentage ownership in the 
company through stock options. From 
the receptionist answering phones to 
the software engineer developing the 
app that’s going to disrupt some indus-
try. The pros of this option are that you 
create a workplace environment that fos-

ters equality for all people. A pretty no-
ble thing to do. The downside to this is 
that you just gave the person who stocks 
snacks in the break room the same own-
ership level as the person who has the 
job of keeping your entire product opera-
tional. At some point, the woman living 
on coffee and Cheetos working 20 hours 
a day to keep your servers humming real-
izes that the guy making sure everybody 
has enough coffee and Cheetos owns the 
same amount of stock... and she will get 
pissed! Hooray for company morale!

  Ownership proportional to 
the job. In this case, from the outset 
you determine stock option percentage 
according to the job title and duties. Soft-
ware engineers get x%. Support staff get 
y%. Period. End of story. The pros of 
this setup are that, even though it isn’t 
equal, it’s definitely more fair than the 
first option. It makes sense that the per-
son handling the crux of your business 
is compensated accordingly (especially if 
you aren’t cash positive enough to actu-
ally pay what they’re worth every two 
weeks). Plus, you won’t really get much 
pushback since it makes logical sense to 
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most people that the person with more 
responsibility gets more benefit, and on 
down the line. The cons of this situation 
arise when people who you thought 
wouldn’t contribute much to the busi-
ness begin to. For example, when you 
pivot from looking to serve enterprise 
and instead start offering a service to the 
general public. All of a sudden, the per-
son in charge of marketing is front and 
center and carries the weight of getting 
the public hyped about your app. Sure, 
the engineers are still crucial, but with-
out customers you’re dead in the water. 
You could give the new popular kid 
more stock, but what if the option pool 
is exhausted and there is no more stock 
to give out without people being di-
luted? Troubles abound in this case.

  Sliding scale options propor-
tional to value added. This is a (rela-
tively) new way of solving the problem. 
It’s a bit complicated, but a simple expla-
nation is that as employees add real and 
measurable value, their options grow. As 
they reduce the amount of value added 
to the company, their options shrink. 
It’s a complex combination of vesting 

and value. This is a pretty cool way of ac-
counting for the possibility that some 
people are needed more than others at 
different times, and making sure to give 
them what they’re due as they each help 
grow the company. The downside is that 
it can be overly complicated to figure 
out, and sometimes unfair. What about 
employees who, by nature of their job, 
are unable to add value to the company? 
The receptionist keeps everything work-
ing like clockwork just by doing the job 
— but he doesn’t add measurable value 
to a company. At least, not the kind you 
can see on a spreadsheet of profits and 
losses or monthly customer growth. Or, 
what about the rainmaker who brought 
on a HUGE mega client at the beginning 
stage of the company; a client whose 
business is the reason your company is 
even alive today…but that same rain-
maker hasn’t done anything nearly as 
good since then. How do you account 
for the fact that they aren’t adding much 
value now, but are the sole reason the 
company made it out alive from year 
one?
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No matter how you deal with any of 
these problems, the point is to be aware 
of them from the beginning. There is 
nothing worse than having problems 
arise two years into your startup that 
could have easily been avoided with 
enough planning during the first month. 
Think it through. Talk it over with your 
co-founders. Discuss it with your law-
yer. Ask what other people in your space 
have done. But for goodness sake, don’t 
forget to deal with the business part of 
your business.
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CHAPTER 5

Invention 
Assignment 
Agreements

Let’s talk about something too many 
breakout startup stars don’t think about; 
Invention Assignment Agreements. If 
you presently, or used to work for a big 
company, you may remember that huge 
packet of documents you signed when 
you were hired. That packet probably in-
cluded the employment agreement for 
working at Huge Corp, Inc. Buried some-
where in that forest of paper you signed, 
you will likely find an invention assign-

ment agreement…among other things 
that you should probably pay attention 
to when leaving. If you have one of 
those (and you probably do) you should 
keep reading. If you’re starting your own 
company, you should definitely keep read-
ing. 

What is an Invention As-
signment Agreement?

This is probably your first question 
— what is an invention assignment 
agreement? An invention assignment 
agreement is a document that gives your 
employer ownership of anything you cre-
ate while working for them. 

What is the purpose?
While it’s annoying for the em-

ployee who wants to move on and take 
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some of their work with them, it’s neces-
sary for the employer. There’s a definite 
reason each company should have their 
employees sign one. A quick scenario:

An employee working to solve a 
problem at your company writes the 
code to create an amazing solution. This 
solution is revolutionary and would not 
have been created but for the fact that 
the person was working for you and 
working on trying to solve your prob-
lem. It’s totally revolutionary in your in-
dustry. Then, that person takes the solu-
tion they made and creates their own 
company around selling it to your com-
petitors. If one of your programmers did 
that you probably would not be very 
happy.

An invention assignment agreement 
automatically transfers ownership of 
these types of creations to the company. 
It makes what could otherwise be a 
messy situation into one that is clean 
and understood by everyone. “If you 
make it while working for me, it’s 
mine.”

What if you’re a company?

If you’re a company, you definitely want 

to have all of your employees, contrac-

tors, advisors, and anyone else who has 

input in your business sign an Invention 

Assignment Agreement. This guarantees 

that whatever they create while working 

for you is owned by the company. This is 

not just important, but can be absolutely 

crucial when it comes to the value of the 

company which is measured in part by 

the value of the intellectual property the 

company owns. If you don’t own any of 

the underlying IP, you don’t really own 

anything that gives the company value.

Employees...what can you 
do about it?

If you’ve left a company to start 
your own project, but want to use some 
of the intellectual property you devel-
oped at your old job, you have several op-
tions to consider after consulting with 
an attorney who can review the lan-
guage:

•Negotiate with your employer to 
get out of the agreement 

25



•Determine that the language of 
the agreement is not specific enough 
to cover your circumstances

•Determine that what you created 
was in your free, non-working time 
and not related to your job

•Negotiate a licensing agreement

•Blow it off and say ‘whatever bro!’ 
(I don’t recommend this option)

But, as with most things in life, the 
best defense is a good offense. The best 
thing you can do with the hope of pro-
tecting your side work is to make sure 
you do your personal work during your 
personal time - after hours, off-site, and 
using your own equipment. And be able 
to prove it when necessary. I can’t say 
that this will protect you in all situa-
tions where the employer challenges 
your ownership of the IP, but it will go a 
long way towards making your owner-
ship argument.

Why does this matter?
Aside from the obvious problem of 

a claim against you, it could come back 
to bite you later. Assume you assign the 

IP into your new company (which you 
likely should do) and then get investors 
based on that IP. What happens when 
your company grows and a multi-million 
dollar lawsuit is filed against you over 
the work you did while at Huge Corp, 
Inc.? If the entire valuation of your com-
pany, and therefore the amount in-
vested, is based upon intellectual prop-
erty that you never actually owned, you 
could be on the hook for a very large 
sum of money to pay back investors, le-
gal fees, and a possible judgment for in-
fringing the rights of your old job...the 
real owners of your IP.

Deal with the problem from the out-
set and make sure you are on good foot-
ing moving forward.
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CHAPTER 6

IP Overview
Clients often ask me about issues re-
lated to Intellectual Property (the stuff 
you assigned based upon the last chap-
ter), so let’s dive into a little primer – an-
swering some of the most common ques-
tions. 

What is Intellectual        
Property?

The phrase “Intellectual Property” 
gets tossed around often. You might see 
it referred to as its commonly known ab-
breviation, IP. Most people know what 
IP is even if they don’t know what it is.

IP simply refers to creations that are 
allowed different levels of ownership pro-
tection under the law. The methods of 
protecting IP includes patents, copy-
rights, and trademarks. Most people 
know, or use these words, but don’t 
know those are what people refer to 
with the term Intellectual Property. The 
idea is that, unlike a building or car, or 
some other physical object you can lay 
hold to and say, “this is mine!”, Intellec-
tual Property is generally conceived in 
the mind – the intellect. An idea for an 
invention begins in a person’s thoughts. 
The characters and plot for a novel origi-
nates in the brain. A special business 
name, slogan, or logo is imagined by a 
person before it gets set to paper or com-
puter. Over time, laws have evolved to 
provide ownership in these different 
ideas so that people can feel safe invest-
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ing time and money in producing prod-
ucts or exposing the public to their busi-
ness logo, without fear that someone 
will just make copycats and steal their 
thunder. 

IP Types defined
Patent

A patent is an ownership right in an 
inventive and/or novel creation of some-
thing that has a use. Patents can be 
granted in many different types of ‘inven-
tions’ – ranging from newly created vac-
cines to the proverbial better mousetrap. 
There are a few different types of pat-
ents and stages to the patent process. 
The two main types are utility patents 
and design patents. In the most basic of 
terms, a utility patent gives you the 
right to exclude someone from produc-
ing an invention that you created (com-
puter hardware, a chemical compound, 
etc.). A design patent allows you to pre-
vent anyone from implementing an orna-
mental or design element on a product 
(a shoe design, an icon, or anything else 
not functional).  

There is a general ‘first to use’ way 
of deciding who has the protection when 
two or more invent the same idea 
around the same time. However, the 
cleaner way courts like to look at pat-
ents are a ‘first to file’ situation, where 
they only have to decide who was the 
first to the office with the idea. Unless 
there was fraud or theft involved, gener-
ally the first to file gets the right of own-
ership.

When you are granted a patent by 
the United States Patent and Trademark 
Office (USPTO), you have been given 
the right to exclude anyone else from cre-
ating something using the concept or 
method that you patented. You don’t 
even have to actually use it yourself. You 
can tell other people that they can’t 
make the thing you patented or use the 
method you patented. It also, therefore, 
gives you the right and ability to license 
the right to someone granting them the 
ability to do whatever you’ve patented 
without fear of punishment...in ex-
change for something of value, of 
course.
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Trademark

This is possibly the most recog-
nized, but most misunderstood of the 
three. Our world is filled with trade-
marks. Ever seen the Nike ‘swoosh’? 
How about the golden arches of McDon-
ald’s? Those symbols are trademarks. Lit-
erally, the mark of the business that peo-
ple come to recognize and associate with 
that business. The logo or icon. Trade-
mark status can also be granted in slo-
gans that become associated with the 
business, such as “Just do it!” associated 
with Nike.

Trademarks are big business and 
fiercely protected. Because human be-
ings are such visual creatures, we come 
to associate the logos and marks of busi-
nesses with the business itself. At one 
time, Xerox put out full page ads in 
newspapers cautioning people to refer to 
making copies of documents as ‘photo-
copying’ and not making a ‘xerox’. Be-
cause it had become a common term for 
office workers to say, for example, “Can 
you xerox this report for me? I need 
three copies of it.” that Xerox, the com-

pany, had to tell people to stop! Once a 
trademarked term becomes a part of the 
public’s common use, it stops being pro-
tected. Kleenex did something similar to 
keep their name “Kleenex” protected by 
making people refer to Kleenex as the 
brand and tissue as the product. 

To keep a trademark, you have to ac-
tually use it in commerce in some way 
or another. Unlike a patent, that grants 
you the legal right to prohibit others 
from manufacturing your invention, a 
trademark gives you exclusive access to 
use the mark....as long as you are actu-
ally using it. To keep your trademark 
status, you also have to police other peo-
ple to make sure they do not use the 
mark without your permission. Please 
listen to your lawyer when setting up 
your trademarks, and ask her to go over 
what actions you need to take in order 
to maintain your exclusive trademark 
ownership. Just getting the piece of pa-
per with the gold foil seal is not enough 
to secure your rights.
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Copyright

Most people have become familiar 
with the term copyright, and even some 
of its principles, due to the music shar-
ing conflicts in the early 2000’s. Copy-
right is generally recognized as the legal 
ownership right of someone in a work of 
art that they create. Music gets copy-
righted. Novels, poems, stories get copy-
righted. Artwork and other designs get 
copyrighted. Computer code gets copy-
righted. There are a couple other, more 
specific areas that fall under copyright 
protection, but those are the general 
ways people gain this type of right.

Copyright in a work created by a per-
son grants them (and sometimes their 
descendants) with the right to prevent 
anyone else from copying the work, in 
whole or in part, for commercial gain or 
in a way that diminishes the gain of the 
creator. For example, while the file shar-
ers on the original Napster were not sell-
ing or profiting from the sharing, those 
peers in the network were still liable for 
copyright violation because when you 
give away someone’s creations to the 

masses for free you’ve deprived the crea-
tor of the economic benefit they earned. 
Likewise, if someone scans a book and 
puts it online for free, or when someone 
shares a movie with a large group of peo-
ple, they are violating copyright laws.

The cool thing about copyright is 
that the moment you create a physical 
representation of your idea (draw the 
picture, type the words on a computer) 
you own the copyright. The reason peo-
ple register their copyrights is that it al-
lows statutory based penalties against 
anyone who copies and distributes your 
work. All you have to show is that some-
one copied and distributed your work 
without your permission and they auto-
matically owe you money. Well, it’s a lit-
tle more involved in that, but the gen-
eral idea is that the process of stopping 
someone and recovering is simplified 
through registration.

A hazy area that comes into play 
with copyright is fair use. It’s a similar 
doctrine to the public domain issue with 
trademarks. There is the fair use doc-
trine that allows individuals to use copy-
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righted material for their own personal 
use in almost any way they want. This is 
why you can duplicate a CD you own (or 
make mp3’s from your cd collection) in 
order to back up your music. This is 
why you can make a photocopy of a 
book just for yourself. This is why teach-
ers can show films to their classes or 
copy sections of an article for students 
to read. Either the audience is so limited 
or the use is so completely non-
commercial, that the person is allowed 
some flexibility in how they’re using the 
materials over which they possess con-
trol.

Why Protect Your IP?
Ultimately, why jump through all 

the hoops necessary to get protection of 
ideas? Considering every major business 
and many individuals are falling all over 
themselves to get to the USPTO and the 
US Copyright Office to pay all the fees 
and complete all the forms, there must 
be something to all of this stuff.

There are a few reasons you’ll want 
to seek and buy this kind of protection. 
Primarily you want to keep people from 

using and profiting from your ideas. In-
ventions take a long time to create. Lo-
gos and other marks take a lot of 
thought to create and make unique. 
You’ve been hacking away at the code 
for your app for two years now and 
there’s no way you’re letting someone 
put their name on your hard work.

Additionally, when you seek to sell 
your company at some point, that IP be-
comes very valuable. In some cases it’s 
the most valuable asset your company 
owns. Perhaps it’s the only asset your 
company owns and is the reason for its 
founding. Then, of course, there are 
those cases where a part of something 
you developed can be used by others in 
their products without diminishing your 
space in the marketplace. In those situa-
tions you may want to license that tech-
nology or mark to someone else. They 
pay you for the right to use it without 
breaking the law. Think of a franchise 
for McDonald’s that needs to use the 
arches and menu. Or consider an algo-
rithm that compresses data which you 
use for your video app, but a streaming 
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music company wants to use it for their 
service also.

The possession of legal ownership 
of these different things allows the abil-
ity to make someone pay you for the 
right to use it themselves. It allows an-
other business to justify (and allows you 
to demand) a higher price for the pur-
chase of, or investment in, your com-
pany. You now own some item that is ac-
tually worth something and that makes 
you and your business more valuable.
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CHAPTER 7

You Down 
With 83b?

Look at you! Deep into the world of 
startups. You’ve got your idea, you’ve 
found a co-founder, you’ve lived on in-
stant noodles for 11 months. You’re on 
your way! You’ve even started a corpora-
tion to be all the way legitimate…and 
you’ve got stock. But if you’ve gone this 
far, please — please do not forget to be 
down with 83b. Let me explain.

Someone famous once said there 
are two things you can’t escape, and 
that’s death and taxes. You may not be 
able to escape taxes, but with proper 

planning you can definitely make it so 
that you pay them when you actually 
have the cash to write the check. Here’s 
the basic idea. When you get stock in a 
company you’re starting, it’s usually 
worth nothing because the company 
hasn’t sold anything yet, has very little 
revenue compared to debt and expenses, 
and is probably not net positive. You’ve 
got stock that’s worth pretty much noth-
ing. A few hundred or maybe a few thou-
sand dollars if you have a large amount 
of worthless stock. But one day…yes, 
one day that stock will be worth some-
thing. It will hopefully be worth A LOT 
of something. Maybe even a few hun-
dred dollars per share.

Vesting and Taxes
Now, if you read previous chapters 

and took the advice, you set up a vesting 
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schedule with your co-founders to make 
sure no one person walks away with 
one-third of the stock and cashes in 
years later without having done any 
work. Here’s the problem with that. 
When that stock vests and you now offi-
cially own it, you’ve just received some-
thing of value. When you get something 
of value, the IRS likes to take their piece 
of it. When you first got your stock por-
tion assigned to you, it was worth al-
most nothing, remember? Well, now it’s 
one year later and you’ve vested some 
stock worth $10 a share after your busi-
ness has been valued. Yep, 10,000 
shares at $10 per share. You’re now 
worth $100,000. Because you now offi-
cially own something that has value, the 
IRS expects you to pay tax on that 
$100,000 at whatever tax rate you fall 
under…which now is at least 25%. I 
guess you’re going to have to sell some 
of that stock in order to pay the bill. Ex-
cept that your Vesting Agreement, Share-
holder Agreement, and Founder Agree-
ment all likely restrict you from selling 
stock prior to an IPO or without express 
written permission from the other foun-

ders. You now owe taxes on stock that 
you can’t sell to pay the taxes.

Congratulations! You worked hard 
and built the value of your business just 
to pay $30,000 off the top. That is, un-
less you filed an 83b election.

What’s 83b?
A section 83b election is a request 

from someone who receives stock for 
services that qualify under 26 U.S. Code 
section 83 which allows the receiver to 
choose to be taxed on the value of the 
stock at the time it is granted. This means 
that you can elect to pay tax on stock 
that has almost no value right now just 
by filing a form with the IRS within 30 
days of being issued the shares. Why is 
this piece of paper so important? When 
you file this form, the IRS taxes you on 
the value of the stock as of the day it’s 
issued instead of the day it vests. Which 
means if you give your stock a par value 
of $0.01 and you have 10,000 shares, 
you have to pay taxes on something val-
ued at $100. You only pay $20-$30 de-
pending on your personal tax rate. The 
next time you have to pay taxes (the real 
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tax bill) is when you actually profit from 
the stock through a sale that puts 
money into your bank account. At that 
point, you have enough money to pay 
the tax bill without breaking a sweat.

When does this come in handy? 
Think of a situation where you are is-
sued stock that vests later. You only pay 
money in taxes on the modest sum 
when the company is started with the 
worthless stock. You then pay tax again 
when the stock is sold. Without the elec-
tion? You pay no taxes the day stock is 
issued, but then when it vests a year 
later and is worth $10 a share…you now 
owe $20,000 in taxes. But here’s the 
problem with that — who said you were 
selling your stock? You’ve got stock you 
don’t plan on selling, but upon which 
you now must pay $20,000 out of 
pocket to the IRS. Unfortunately, next 
year another set of shares vest...maybe 
it’s now worth more (on paper only, of 
course), and you owe the IRS again. 
Lather, rinse, repeat.

If you are in the above described 
situation, you need to check with an at-
torney about filing that form.

Either way, you’ve only got one 
month from the day your stock issues, 
which is typically the day you incorpo-
rate your company. So get moving!
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CHAPTER 8

Equity Crowd 
Funding

Prior to October of 2015, the only 
way someone from the general public 
could invest in a company was if that 
company was registered with the SEC 
and offering its shares for trade on one 
of the exchanges. A true publicly traded 
company. Otherwise, it was just a mat-
ter of word of mouth, or seeking out and 
pitching to venture capital investors to 
get funding. The reasons for these re-
quirements are pretty obvious. The SEC 
wanted to protect less savvy investors 
from significant losses due to investing 
in companies that may not be fully vet-

ted and legitimate. Also, the idea was 
that it would be pretty easy to make a 
flashy presentation and catch the eyes 
and wallets of people who want to in-
vest but are inexperienced.

However, the SEC now has a set of 
rules that they believe will make it possi-
ble for companies to raise capital 
through crowdfunding and still keep 
those investors protected.

As of the time of writing, a few of 
the rules for companies are:

•Companies cannot raise more than 
$1M within a 12 month period

•Companies raising more than 
$500k must submit audited financials

•Companies raising less than 
$500k must submit financials, but they 
do not need to be audited
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A few of the rules for investors are:

•Investors earning less than $100k 
per year, or with less than $100k net 
worth, may only invest up to $2,000 to-
tal per year, or 5% of the lesser of their 
gross income or net worth, whichever 
is greater

•Investors earning more than 
$100k per year, or with more than 
$100k net worth, may invest up to 
10% of the lesser of their annual gross 
income or net worth.

So, the basic requirements are 
pretty simple. Why would someone 
want to use this for building their 
startup?

Who Is This For?
For some people, it seems com-

pletely insane to offer shares in a busi-
ness that, for all purposes, is in its early 
stages. It may also feel very odd opening 
the business up to investors and giving 
away a piece of your business to strang-
ers. However, for some businesses this 
makes sense.

If your business is offering a soft-
ware service, and you do not have access 
to the type of capital you need to grow, 
and you do not have the ability to hold a 
friends and family round, and you do 
not have access to angel investors… 
then, this could be your only way to get 
the capital you need. Unlike companies 
that create a physical product, you don’t 
really have anything to offer backers on 
Kickstarter or Indiegogo. Those services 
work, and companies get major funding, 
because of the promise to deliver some 
physical object that people desire. But 
the premise is the same — “We need 
money to produce this product and 
would like to use the money of many in-
dividuals to do it.” However, if your 
product is a service, software applica-
tion, or other intangible concept, it’s 
much less common for people to want 
to invest in access to a service in ad-
vance. Especially since someone else 
may develop that service first and put 
you out of business before you start.

By restricting the amount investors 
may invest over the course of 12 
months, and by limiting who may in-
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vest, it effectively removes any major 
chance of loss by unsophisticated inves-
tors.

Who Isn’t This For?
Equity crowdfunding is not for com-

panies that have access to traditional 
methods of fundraising. It is not for com-
panies that are in the earliest stages and, 
therefore, cannot complete audited finan-
cial projections or even provide an accu-
rate roadmap with relatively reliable pre-
dictions for the future — the kind of 
thing that will keep investors from 
storming the castle with their torches 
and pitchforks. Which leads to the big-
gest issue…

A company that has two co-
founders, an angel investor, and a VC 
(assuming you’ve hit your Series A 
round), effectively only has, potentially, 
four shareholders to answer to - two of 
which see each other every day. Even 
though many of the practices and proce-
dures outlined in the bylaws may get ig-
nored, it’s perfectly fine if the handful of 
people involved agree to it. So what if 
you don’t have a monthly board meeting 

— you’re talking with each other infor-
mally every week. So what if you don’t 
officially take a vote and ‘open the discus-
sion’ to shareholders. You sat around 
the table in the shared space conference 
room with your VC on Skype and ham-
mered out the details. But, when you 
have 120 shareholders and the company 
isn’t performing the way everyone 
hoped it would (which happens…all the 
time), you now have to explain to them 
why you haven’t been following proto-
cols. Why you didn’t mail out notice of 
shareholder meetings 10 business days 
ahead of time? Why wasn’t the meeting 
even held at the location specified in the 
bylaws? Why why why?!? until you find 
yourself standing before the judge trying 
to answer why your company took in-
vestments, never followed any protocol, 
and now all the money is gone. Sounds 
like a recipe for disaster.

That isn’t to say don’t do equity 
crowdfunding. There is so much oppor-
tunity for success for businesses run by 
people without access to the connec-
tions and capital needed to turn their 
amazing idea into an amazing reality. 
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However, it is extremely important to 
recognize that you’re now opening your 
company up to a level of scrutiny you 
never imagined. Or, at least, never imag-
ined would happen so soon.

Before you do that, make sure 
you’re ready for that responsibility and 
that you have a lawyer on call or on staff 
who can make sure you’re not playing 
anything fast and loose that could come 
back to bite you when you least expect 
it.

39



9

CHAPTER 9

Get Your Own 
Lawyer

So, maybe not surprisingly, the show 
“Silicon Valley” is one of my favorites. 
It’s like an over the top, hyperbolized ex-
ploration of startup life. Just a few min-
utes into watching the season 3 pre-
miere, something huge jumped out at 
me.

There are a few spoilers for anyone 
who hasn’t seen it, but not much from 
the end of last season or the previews.

At the end of season 2, the gang at 
Pied Piper proved their platform and 
also won a lawsuit against their rival 

company, Hooli, in order to keep the IP 
they developed due to an invalid employ-
ment contract. Immediately afterward, 
the board of Pied Piper voted to fire 
Richard as the CEO and hire someone 
else since they had accrued enough 
board seats through investment to out-
vote him — hopefully all stuff you might 
recognize as possibilities from earlier 
chapters in this book. They offered him 
a CTO job, instead. Now, here’s where 
my interest got piqued.

Upon expressing his desire to leave 
the company rather than being demoted, 
he turned to ‘his’ lawyer and said “we’re 
gonna sue you guys…come on!” To 
which his lawyer replied something to 
the effect of, “Sorry Mr. Hendrix, I can’t. 
You see, technically I’m the lawyer for 
the company and not you. Since you just 
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said you were going to leave and sue the 
company, it’s kind of like you’re going to 
sue me.”

And there we have the prime exam-
ple as to why you should have your own 
personal legal counsel. I tell this to my 
clients and now I’m telling anyone read-
ing this. If your company hires a lawyer 
to incorporate you, draft paperwork, ne-
gotiate deals for investment, etc., that 
person is NOT your personal lawyer. 
They work for the company. Their loy-
alty is to the company. Ethically, they’re 
only allowed to look out for the best in-
terests of the company. It’s easy to see 
how this gets confused. In the begin-
ning, the company’s lawyer is seemingly 
working for you. They file the docu-
ments so your company can legally exist. 
They draft and revise the founders agree-
ment so that you and your co-founder(s) 
can have your agreements for dividing 
ownership and responsibilities memori-
alized. They may even put together and 
send out agreements for independent 
contractors and employees. For all in-
tents and purposes, they seem to be act-

ing like they work for you, the individ-
ual.

But look closer. Everything they’re 
doing may happen to benefit you individu-
ally, but it isn’t for you individually. It’s 
all for the company. The incorporation is 
so the company is legally created. The in-
dependent contractor agreements and 
the invention assignment agreements 
are for keeping the company safe from 
losing IP or getting sued. It just so hap-
pens that you personally benefit from all 
of these things because you’re the only 
ones there at that time. But make no 
mistake, as soon as an investor comes 
on board and more shareholders come 
to the table, the decisions that just hap-
pened to benefit you and the company 
are going to be focused on benefitting 
the company and pleasing its sharehold-
ers. If you were diluted down to 30% 
and want something the other 70% of 
shareholders don’t want, guess what? 
You’re not going to get it because it’s 
not good for the company. Your…sorry, I 
mean the company’s lawyer can’t draft 
up the paperwork and put it through be-
cause their obligation is bound to the 
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company, not to you as an individual 
member of the company.

What’s my point? Hire your own 
personal lawyer from the outset who 
will review any documents or paperwork 
you sign. That person can warn you 
about problems with the documents 
placed in front of you, or potential prob-
lems down the road. Sure, the company 
lawyer may mention these things as 
long as they aren’t in direct opposition 
to the best interests of the company. At 
the very outset, there probably won’t be 
any conflicts that tie the lawyer’s hands. 
But, they have no need to go into any 
level of detail or even give you a heads 
up about something that could be prob-
lematic for you personally. Heck, many 
won’t even help you file your 83b elec-
tion. But you know who would? Your 
own personal lawyer would. She would 
also probably help you keep you CEO 
job at Pied Piper.
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CHAPTER 10

Getting The 
Most From 

Your Lawyer
It depends. 

Two of the most dreaded words that can 
emerge from a lawyer’s mouth. Almost 
as bad as a therapist saying, “What do 
you think?” The words “it depends” con-
jures cartoonish images in the listener’s 
head of giant legal bills rolling down a 
flight of stairs. Maybe the lawyer turn-
ing into a cartoon wolf with dollar signs 
for eyes or something.

But seriously, there’s a real reason 
we say “it depends” when you ask us a 
question.

It Really Does Depend on the 
Facts

Many people think that when giving 
their rundown of the important facts 
and information, they’ve provided every 
bit of knowledge we need to give pro-
found legal advice. We appreciate your 
thoroughness, honestly we do. However, 
there are times where you’ve told us eve-
rything we need to know except the one 
or two things we actually need to know 
in order to give advice.

In those cases, sometimes we’re be-
ing nice and not wanting to say “thanks 
for telling me the entire life stories of 
your executive team, but literally every-
thing you just said is irrelevant and I ac-
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tually only need to know x, y, and z that 
you could have told me in 15 seconds.” 
Sometimes we let you talk because you 
need to. No biggie — especially if you’re 
not paying by the hour. But at the end of 
the rundown, when you say, “so should 
I do this or should I do that?”, we can 
only say, “It depends on…” at which 
point we’re pretty much asking for the 
two pieces of information we actually 
needed to answer your question.

You Have Multiple Legitimate Op-
tions

As with many things in life, a lot of 
the situations you present to your law-
yer don’t result in a black or white, right 
or wrong answer. Sometimes you have 
more than one totally awesome option 
— and following any of them will result 
in success. In those cases, it’s just a mat-
ter of preference. Do you want to go in 
this direction or that one? Either will 
have the same possibility of leading to 
success with the same level of exposure 
and liability. When that happens, we 
stop being legal advisors and start being 
more like business consultants. If you’re 

legally insulated from any problems no 
matter what you decide, now it’s just 
about helping you determine what you 
actually want to do. Where do you really 
see things going?

We’re giving you a really kind, “it 
depends.” That’s not the end of the con-
versation, but the beginning of helping 
you through the process of making an 
important decision in a way you won’t 
regret it later. Saying, “it depends on 
whether you want x solution or you 
want y solution,” sounds a lot better 
than, “just do what you want, bro.”

$$ We’re Totally Just Messing 
With You $$

Gotta rack up those billable hours 
somehow, right? OK, seriously, this 
really doesn’t happen much. But if you 
find someone doing this to you just to 
keep you talking yourself into another 
$350 hour passing in the wind, walk 
away and don’t look back. There’s a dif-
ference between explaining choices and 
just waxing poetic on the law as sand 
drops through an hourglass like dollar 
bills falling out of your wallet.
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Avoiding “It Depends”

If you really want to avoid hearing 
the phrase “it depends”, try to ask open 
ended questions instead of closed ques-
tions. A few examples of the types of 
questions that will get you further in 
your conversation with your attorney 
are: 

•How will making the decision the 
way I’m thinking affect the company in 
the short and long term?

•Is there any reason I should 
choose option A over option B? Is 
there an option C I haven’t even 
thought of?!?

•This is my situation and this is my 
goal. What do you suggest as a legal so-
lution to achieve my goal?

•What can we do now to prevent 
this from being a problem in the fu-
ture?

Asking these, and similar questions, 
will not only cause you to avoid hearing 
your lawyer begin to pontificate by open-
ing with “it depends”, but it will also 
start to get you your money’s worth. In-

stead of presenting your lawyer with a 
closed loop, use their knowledge and ex-
perience to leverage your decision mak-
ing process.
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CHAPTER 11

Final Thoughts
I hope that you got as much out of 

this primer as I got from writing it. In 
the same way I began the book in the for-
ward, I will end it by telling you that 
this is only the beginning. The goal of 
this book was to help make you familiar 
with some of the legal issues you will en-
counter when forming and operating 
your company in the early stages. You 
are free to use this general information 
as you wish.

I know that some of you will ulti-
mately use an online service to create 
your companies and get your agree-
ments. I do not necessarily frown upon 
this, but will say that sometimes the 

worst problems happen when you don’t 
know what you don’t know. For exam-
ple, you may know that you need a vest-
ing agreement based upon what you 
read in this book. However, you may not 
know that the vesting agreement you 
found online or purchased from some 
website does not sufficiently cover you 
or the company. You might know that 
you need a privacy policy, and so you 
snatch one from a site you frequent of-
ten. However, you may not know that 
the specific industry that you operate 
your business in requires you to make a 
different set of disclosures that are 
needed to fully protect you.

For the vast majority of startups, get-
ting some of their paperwork from tem-
plate document websites will not hurt 
them. The problem is that you truly 
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have no idea whether or not your com-
pany falls within the majority or the mi-
nority.  This is where a lawyer comes 
into play. They have the experience and 
knowledge to give you exactly what you 
need for your situation. To know that 
changing just one line in a document 
could protect you next year when you 
start taking investments. To tell you 
what you should and should not do 
when setting up the company...and be 
the person who is potentially on the 
hook if something goes wrong as a re-
sult of taking their advice. 

So while I will not tell you to hire 
someone to help you through this proc-
ess, I will tell you to be careful about the 
knowledge you have. This book was a 
primer; a start to the conversation. It 
helps you understand the things your 
lawyer tells you and gives you an idea of 
what to expect. Use the information 
wisely and in a way that benefits you the 
most.
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