
 

 
 
 

Government Issues Business Relief: Safe Harbour for Directors and 
Business Debt Hibernation 

 
 
Chris Linton, Consultant at Duncan Cotterill writes: 
  
If you haven’t seen it already, you may be interested in the further business relief measures, 
announced by government on Friday - https://www.beehive.govt.nz/release/further-measures-support-
businesses. Government will be seeking Parliament’s approval for the changes, some of which will be 
retrospective to the date of the announcement. 
  
The key ones are: 

• Safe harbour for directors' duties in sections 135 and 136 of the Companies Act 1993, and 

• Business debts hibernation - enabling companies to request a moratorium on the payment of 
debts. 

Further details are outlined below. 

Directors' duties relief – safe harbour 

Under sections 135 and 136 of the Companies Act, a director of a company must not: 

• Agree to the company’s business, or cause or allow the company’s business, to be carried on 
in a manner likely to create substantial risk of serious loss to the company’s creditors; and 

• Agree to the company incurring an obligation unless the director believes at the time on 
reasonable grounds that the company will be able to perform the obligation when it is required 
to do so. 

 
The newly created safe harbour provides that decisions by a director to keep trading, and decisions to 
take on new obligations, over the next six months, will not breach of sections 135 and 136 of the 
Companies Act 1993 if: 

• In the good faith opinion of the directors, the company is facing or is likely to face significant 
liquidity problems in the next six months as a result of the impact of the COVID-19 pandemic 
on them or their creditors; and 

• The company was able to pay its debts as they fell due on 31 December 2019; and 

• The directors consider in good faith that it is more likely than not that the company will be able 
to pay its debts as they fall due within the next 18 months (for example, because trading 
conditions are likely to improve or they are likely to be able reach an accommodation with 
their creditors). 

 
Business Debt Hibernation – a moratorium 

The second major change is a moratorium on the payment of debts. For a company to be placed in 
Business Debt Hibernation: 

• Directors of a company must assess whether they meet a newly introduced threshold test. If 
yes, then directors may notify creditors that the company be placed into Business Debt 
Hibernation 

• There will be a one-month moratorium on enforcement action against the company from the 
date of the proposal, and a further six-month moratorium if the proposal is passed. 

• The proposal is passed if 50% or more (by number and value) of the company’s creditors vote 
in favour of the proposal. 
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If a company is placed into Business Debt Hibernation: 

• It remains there for six months and have the benefit of a moratorium during that period. 

• During the six-month period, the company can continue to trade, subject to any restrictions 
agreed with creditors as condition of entering into it but all other enforcement rights against 
the company will be suspended. 

 

Implications 

 

These changes are helpful in supporting responsible businesses to continue to trade in these difficult 
and uncertain times: 

• The safe harbour will give directors greater comfort when continuing to trade in challenging 
circumstances, although it does not change the need to comply with other directors’ duties, 
including the paramount duty to always act in the best interests of the company. The offence 
for serious breach of the directors' duty to act in good faith and in the best interests of the 
company (s138A), and for using false pretences or fraudulent behaviour to induce a person to 
give credit to the company or that causes material loss to a creditor (s380), amongst others, 
remain unchanged. 

• The Business Debt Hibernation regime is not an opportunity for a company  to hoard cash 
and stop making payments when it would otherwise be in a position to do so, to use for 
reasons other than COVID-19, or to delay liquidation (if that is the likely outcome is that the 
company, even with a six month moratorium on the payment of debts) to the disadvantage of 
creditors. 

Key points for directors to keep in mind in applying these are: 

• Directors still need to carefully consider and assess decisions about operating the business 
and relationships with creditors. 

• Directors’ decisions (and the grounds for those decisions) need to be documented, as in the 
normal course. 

• Directors need to regularly re-assess the grounds for the decisions that allow directors and 
businesses to use the new safe harbour and business debt hibernation. If the directors come 
to the view that a company has passed the point of potential recovery, then the directors are 
likely to be in a position where they can no longer rely on the relief. 

  
These are excellent initiatives by government – helpful if the company doesn’t need, critical if it does. 
 


