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COMPLAINT FOR DAMAGES AGAINST WILLDAN ENGINEERING

1
2

Plaintiff BEAR VALLEY COMMUNITY SERVICES DISTRICT (hereinafter referred to
as “BVCSD”), alleges as follows:

3
4
5
6
7
8

1.

This Complaint arises from a public works construction project, located in the

unincorporated community of Bear Valley Springs, near Tehachapi, California.
2.

BVCSD is, and at all times relevant hereto was, a California community services

district, organized and existing under the laws of the State of California.
3.

BVCSD is informed and believes, and thereon alleges, that Defendant WILLDAN

9

ENGINEERING (“WILLDAN”) is, and at all times relevant hereto was, an engineering services

10

corporation, organized and existing under the laws of the State of California, with its principal

11

place of business in Anaheim, California.

12

4.

BVCSD is ignorant of the true names and capacities of Defendants sued herein as

13

DOES 1 – 20, inclusive, and therefore sues these Defendants by such fictitious names. BVCSD

14

will seek leave to amend this Complaint to show the true names and capacities of said fictitiously

15

named DOE Defendants, when the same have been ascertained, together with the appropriate

16

charging allegations.

17

5.

BVCSD is informed and believes, and thereon alleges, that each said fictitiously

18

named DOE Defendant was the agent, employee, servant or co-conspirator of one or more of the

19

other Defendants, acting within the scope of such agency, employment or conspiracy, and each is

20

in some manner legally responsible to BVCSD for any injuries and damages alleged herein,

21

and/or each otherwise has an interest in the matters adjudicated herein.

22
23
24

BVCSD CONTRACTED WITH WILLDAN TO PERFORM PROFESSIONAL
ENGINEERING SERVICES, INCLUDING PROJECT DESIGN, CONSTRUCTION
MANAGEMENT AND INSPECTION SERVICES
6.

In or about February 2016, BVCSD entered into a written Professional Services

25

Agreement with WILLDAN (the “PSA”), pursuant to which WILLDAN agreed to perform

26

professional engineering services in connection with a public works, pavement rehabilitation

27

project known as the “Bear Valley Road and Cumberland Road Rehabilitation Project,” located in

28

Tehachapi, California (the “Project”). WILLDAN’s Scope of Work for the Project was set forth
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1

in “Exhibit A – Scope of Services” to the PSA and consisted of the following engineering design

2

and construction management services: Project Management; Field Investigation/Research;

3

Utility Notice and Coordination; Environmental Documentation; Preliminary Design Report;

4

Plans, Specifications and Engineer’s Cost Estimate (PS&E); Final Engineers Design Report

5

(Final PS&E); Bidding Assistance; Construction Management; Inspection; and other associated

6

work. A copy of the PSA between BVCSD and WILLDAN is attached hereto as Exhibit A.

7

7.

In agreeing to perform the Scope of Services required under the PSA, WILLDAN,

8

as BEAR VALLEY COMMUNITY SERVICE DISTRICT’s “Consultant,” represented and

9

agreed, in Section 2.6 of the PSA, that:

10
11
12
13
14

“[I]t has the qualifications, experience and facilities necessary to properly
perform the services required under this Agreement in a thorough, competent and
professional manner. Consultant will at all times faithfully, competently and to the
best of its ability, experience and talent, perform all services described in this
Agreement. In meeting its obligations under this Agreement, Consultant must
employ, at a minimum, generally accepted standards and practices utilized by
persons engaged in providing services similar to those required of Consultant
under this Agreement.”
8.

Section 2.7 of the PSA further provides that:

15

17

“District may inspect and accept or reject any of Consultant’s work under this
Agreement, either during performance or when completed. Acceptance of any of
Consultant’s work by District will not constitute a waiver of any of the provisions
of this Agreement.”

18

9.

19

“If services involve work upon any site, Consultant has or will investigate the site
and is or will be fully acquainted with the conditions there existing, before
commencing its services. Should Consultant discover any latent or unknown
conditions that may materially affect the performance of services, Consultant will
immediately inform District of such fact and will not proceed except at
Consultant’s own risk until written instructions are received from District.”

16

20
21
22
23
24

Under Section 4.2 of the PSA, WILLDAN represented and agreed that:

WILLDAN PREPARED A PRELIMINARY DESIGN REPORT AND POWERPOINT
PRESENTATION, IDENTIFYING THE PAVEMENT REHABILITATION
STRATEGIES THAT WILLDAN RECOMMENDED FOR USE ON THE PROJECT
10.

As required by the Scope of Services outlined in the PSA, WILLDAN prepared a

25
Preliminary Design Report, dated April 27, 2016 (the “PDR”), in which WILLDAN advised
26
BVCSD that:
27
28
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“The existing pavement structural conditions vary along the bus route. Discussion
with District staff and field review to check depth of asphalt sections documented
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1

3

that these streets were not constructed with aggregate base, but laid asphalt
concrete onto native subgrade. Further, it was determined that the asphalt
sections are all a minimum of 6” depth, and much deeper in some places.
Therefore, 6” Min AC over subgrade is the base section used for preliminary
design.”

4

Despite WILLDAN’s representation in the PDR that it had “determined that the asphalt sections

5

are all a minimum of 6” depth, and much deeper in some places,” BVCSD is informed and

6

believes, and thereon alleges, that WILLDAN never performed any engineering investigation,

7

testing, or analysis of the pavement or subgrade in the Project area to confirm the actual thickness

8

of the pavement and the actual conditions in the field, before issuing the PDR to BVCSD.

2

9

11.

In the PDR, WILLDAN identified eight (8) pavement rehabilitation alternatives,

10

along with preliminary cost estimates for each alternative, for the pavement rehabilitation work

11

required for various segments of roadway along Bear Valley Road and Cumberland Road the

12

Project, consisting of the following:

13



Option 1: Microsurfacing

14



Option 2: RAP Slurry with HPS No Track Tack coat membrane

15



Option 3: Chip Seal, with HPS No Track Tack coat membrane and RAP Slurry

16



Option 4: 2" Cold Mill w/ 1% R%R's and 2" HMA Cap Pave w/HTF

17



Option 5: Cold in place recycle and 2” cap pave

18



Option 6: 2" Cold Mill w/ 1% R%R's, 3/4" Leveling Course, GlasPave Paving Mat,
and 1.5" HMA Cap

19
20



and 1.5" HMA Cap Pave w/HTF

21
22



23

12.

24
25
26
27

Option 7: 2" Cold Mill w/ 1% R%R's, 3/4" Leveling Course, GlasPave Paving Mat,

Option 8 (FDR): 3" HMA over 6" FDR (Full Segment)
In selecting the recommended pavement rehabilitation alternative for the Project,

WILLDAN explicitly advised BVCSD in the PDR that:
“While Caltrans Highway Design Manual (HDM) methods for pavement
structural section design relies heavily on the R-value of the subgrade material as
a driving factor of the section thickness, the recommendations provided herein are
based on engineering judgment, considering the local conditions and our extensive
experience with pavement design throughout California.” (Emphasis added.)

28
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1

Based upon WILLDAN’s “preliminary cost comparison” of the various pavement rehabilitation

2

alternatives identified in the PDR, WILLDAN:

3

5

“found that the best and most effective street repair for the scope of work would be
a combination of Cape Seal, including targeted point repairs followed by
application of HPS No Track Tack coat membrane, Chip Seal and RAP Slurry,
Cold-in-place Recycle (CIPR) with 2” HMA Cap pavement for different
segments.”

6

13.

4

7

In recommending this repair alternative under the “Recommendations” section of

the PDR, WILLDAN specifically represented to BVCSD that:

8

10

"With the relatively low traffic volume of the proposed street sections, Willdan
believes that a cape seal and CIPR with HMA overlay strategy will insure the best
cost/benefit ratio and will provide structural street sections that will last for years
to come. The Cape Seal is anticipated to have minimum 10 year service life,
whereas the CIPR will provide 20-year minimum service life.” (Emphasis added.)

11

14.

12

“Based on preliminary construction cost estimate for the recommended lower cost
rehabilitation strategy for various segments, the preliminary probable costs to
resurface Bear Valley Road, Lower Valley Road, and Cumberland Drive total
approximately $2.5 Million. Leaving Lower Valley Road for a future project and
applying structural overlay for all segments on Bear Valley Road and Cumberland
Drive will bring the total construction cost to approximately $2.7 Million. This
higher cost recommended alternative will provide higher ride quality and longer
design life for the selected streets.” (Emphasis added.)

9

13
14
15
16

15.

WILLDAN further represented to BVCSD that:

BVCSD is informed and believes, and thereon alleges, that WILLDAN confirmed

17
its recommended pavement rehabilitation strategies for the Project design in a PowerPoint
18
presentation to BVCSD’s Board of Directors (the “Board of Directors”), on or about April 28,
19
2016, in which WILLDAN represented to BVCSD, under the “Give and Take” section of
20
WILLDAN’s presentation, that BVCSD should expect the following results for each of the
21
pavement rehabilitation strategies being considered:
22
23

•

“CAPE SEAL: Maintenance Treatment/Nonstructural wearing course
• 10 year design life minimum
• Sacrifice ride quality
• Inconsistent surface

•

Mill and Overlay with HTF: Structural Rehabilitation Treatment
• 15 to 20 year design life
• Smooth ride quality
• Consistent surface
• Cost limitation if large quantity of removals are needed.

24
25
26
27
28
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1

•

2
3
4
5
6
7

WILLDAN PREPARED PLANS AND SPECIFICATIONS FOR CONSTRUCTION OF
THE PROJECT, AND BVCSD CONTRACTED WITH GRIFFITH COMPANY TO
PERFORM THE ASPHALT PAVING WORK DESIGNED BY WILLDAN
16.

BVCSD is informed and believes, and thereon alleges, that, in reasonable reliance

8

upon WILLDAN’s representations concerning the recommendations pavement rehabilitation

9

strategies for the Project, which WILLDAN represented would provide, at a minimum, a “15 to

10

20 year design life” for the “Mill and Overlay with HTF,” and a “20 year design life” for the

11

“Cold In Place Recycling,” with “6” depth of new, totally uncracked pavement,” and based upon

12

WILLDAN’s “preliminary construction cost estimate” for the Project of “approximately $2.5

13

Million” to “approximately 2.7 Million,” BVCSD authorized WILLDAN to proceed with

14

preliminary and final designs for the Project. BVCSD is informed and believes, and thereon

15

alleges, that WILLDAN completed the plans and specifications for construction of the Project, on

16

or about June 20, 2016, which incorporated the recommended pavement rehabilitation strategies

17

identified in the PDR and WILLDAN’s Presentation to the Board of Directors, on or about April

18

28, 2016.

19

17.

BVCSD is informed and believes, and thereon alleges, that based upon the plans

20

and specifications prepared by WILLDAN, BVCSD entered into a public works construction

21

contract with Griffith Company (hereinafter, “Griffith”), dated September 20, 2016, to perform

22

the pavement rehabilitation work recommended by WILLDAN. Griffith’s initial bid and contract

23

price for construction of the Project was $3,829,799, however, Griffith’s total contract price was

24

subsequently increased by Contract Change Orders to $4,214,097, exceeding WILLDAN’s

25

highest “preliminary construction cost estimate” of “approximately 2.7 Million” by $1,514,097

26

(or 156% of WILLDAN’s highest preliminary cost estimate). BVCSD issued a Notice to Proceed

27

to Griffith on October 26, 2016, however, Griffith’s pavement rehabilitation work on the Project

28

did not commence until April 2017.
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Cold In Place Recycling: Structural Rehabilitation Treatment
• 20 year design life
• Smooth ride quality.
• Limited to no removals are needed, only where base fails.
• Performs similar to a new street – 6” depth of new, totally uncracked
pavement.
• Environmentally friendly
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18.

BVCSD is informed and believes, and thereon alleges, that in late March or early

2

April 2017, WILLDAN received Griffith’s Mix Design Submittal for the Cold In-Place Recycling

3

(the “CIR Mix Design”) that WILLDAN specified for use on the Project. In the CIR Mix Design

4

Submittal, Griffith’s paving subcontractor, Pavement Recycling Systems (“PRS”), specifically

5

warned that based upon the “coring and dynamic cone penetrometer (DCP) testing of the existing

6

roadways” that was performed for the CIR Mix Design Submittal:

7
8
9
10
11

“In cores 2-3, 7-8, 10-11, and 21, DCP results show that the subgrade below the
existing pavement is extremely soft, with Inches/Blow values ranging from 0.7-2.2,
and full penetration of the DCP rod causing the test to be stopped early in 2
locations. Furthermore, cores 1-2, 5-7, 13, 15-17, 19, and 21-24 all show an
existing pavement thickness less than or very close to the proposed removal and
recycling depth. The combination of potentially weak underlying material and
little to no existing pavement left during the recycling operations may lead to
instability of the subgrade during recycling.” (Emphasis added.)
WILLDAN approved Griffith’s CIR Mix Design Submittal on or about April 4, 2017, marked

12
“NET” or “No Exceptions Taken (No Resubmittal Required).”
13
19.

BVCSD is informed and believes, and thereon alleges, that WILLDAN failed to

14
advise BVCSD regarding the serious implications and potentially detrimental impacts to the
15
Project raised by Griffith’s CIR Mix Design Submittal, which indicated that the actual pavement
16
and subgrade conditions in the field differed materially from those assumed by WILLDAN during
17
Project design.

In particular, BVCSD is informed and believes, and thereon alleges, that

18
WILLDAN failed to advise BVCSD concerning potential impacts to the Project upon learning
19
that “the subgrade below the existing pavement is extremely soft,” the “existing pavement
20
thickness [is] less than or very close to the proposed removal and recycling depth,” and “The
21
combination of potentially weak underlying material and little to no existing pavement left during
22
the recycling operations may lead to instability of the subgrade during recycling.” BVCSD is
23
also informed and believes, and thereon alleges, that WILLDAN failed to reconsider its
24
recommended pavement rehabilitation strategies for the Project, including the Cold In-Place
25
Recycling (CIR) method, WILLDAN failed to advise and/or direct BVCSD to stop construction,
26
and WILLDAN failed to otherwise modify its Project design, based upon the actual pavement and
27
subgrade conditions that WILLDAN was warned about in the CIR Mix Design Submittal.
28
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1

BVCSD is informed and believes, and thereon alleges, that on or about April 18,

2

2017, after Griffith’s paving subcontractor, Pavement Recycling Systems, had already mobilized

3

its materials and equipment on site to perform the Cold In-Place Recycling (CIR) work,

4

WILLDAN advised BVCSD and Griffith that WILLDAN had “concluded to substitute the CIR

5

for the following paving method: 12 foot wide 6 inch deep FDR with a 2" HTF pavement cap,”

6

due to the pavement and subgrade conditions in the CIR repair area. WILLDAN confirmed this

7

decision in an email, dated April 19, 2017, in which WILLDAN advised BVCSD and Griffith

8

that the following change would be made to the Project design: “Substitute the Full Depth

9

Recycling (FDR) method for the project specified CIR method (due to recently found pavement

10
11

conditions).”
21.

BVCSD is informed and believes that Contract Change Order No. 5 was issued on

12

June 27, 2017, “Delet[ing] Bid Item No. 6 (Cold-In-Place Recycle CIR, 4” Depth”) and

13

substituting in its place “6" depth Full Depth Reclamation in originally specified Cold In Place

14

Recycling locations, per the enclosed specifications.” Although Contract Change Order No. 5

15

resulted in a net reduction in Griffith’s total contract price for construction of the Project,

16

Contract Change Order No. 5 specifically included “Compensation for incurred costs for Cold In

17

Place Recycling work completed prior to deletion of bid item,” including “mobilization CIR

18

equipment, pavement coring and mix design preparation, preparation for and attendance at Just In

19

Time Training, and indirect costs” in the amount of $126,065.00.

20

22.

BVCSD is informed and believes, and thereon alleges, that if WILLDAN had

21

exercised reasonable diligence and care in selecting and recommending appropriate pavement

22

rehabilitation methods, and in performing Construction Management Services required for the

23

Project, then WILLDAN could have – and should have – discovered that the actual conditions in

24

the field differed materially from those assumed by WILLDAN during Project design. Had

25

WILLDAN exercised reasonable care and confirmed the actual conditions in the field, prior to or

26

during Project design, WILLDAN could have – and should have – revised the Project design to

27

substitute “6” depth Full Depth Reclamation” for the “Cold-In-Place Recycle CIR, 4” Depth”

28

method originally specified by WILLDAN – before construction had commenced, and before
OAK #4816-8524-6418 v2
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1

Griffith’s paving subcontractor, Pavement Recycling Systems, had already mobilized on site.

2

BVCSD is further informed and believes, and thereon alleges, that had WILLDAN advised

3

BVCSD that the originally-specified Cold-In-Place Recycle (CIR) method was not feasible,

4

constructible, or appropriate for use on the Project, due to the actual pavement and subgrade

5

conditions in the field, as reflected in Griffith’s CIR Mix Design Submittal, BVCSD would not

6

have incurred $126,065.00 in additional construction costs, as reflected in Contract Change Order

7

No. 5.

8

23.

BVCSD is informed and believes, and thereon alleges, that in addition to incurring

9

additional construction costs due to Contract Change Order No. 5, BVCSD also incurred other

10

additional construction costs resulting from varying and inconsistent pavement conditions, weak

11

and saturated subgrade, and other site conditions on the Project that WILLDAN knew or should

12

have known would exist in the Project area. Had WILLDAN exercised reasonable diligence and

13

care in performing its Engineering Design and Construction Management Services on the Project,

14

most, if not all, of those additional construction costs could have been substantially reduced, if

15

not avoided altogether.

16
17
18

SHORTLY AFTER PROJECT COMPLETION, BVCSD DISCOVERED
PREMATURE CRACKING, DETERIORATION, AND FAILURE
THROUGHOUT THE NEWLY-INSTALLED ASPHALT PAVEMENT
24.

BVCSD is informed and believes, and thereon alleges, that Griffith substantially

19

completed its work on the Project in or about May 2017, but failed to complete various

20

“punchlist” and corrective items required for final completion. As a result, the Project was never

21

deemed “finally complete” and a certificate of completion was never issued on the Project.

22

Shortly after Griffith completed its work on the Project – in or about February 2018 – BVCSD

23

discovered premature cracking and failure in various sections of the asphalt paving and road

24

rehabilitation work performed by Griffith. BVCSD is informed and believes, and thereon alleges,

25

that between February 2018 and May 2018, BVCSD, WILLDAN, and Griffith visually inspected

26

the Project site and observed premature cracking, raveling, and failure in the pavement

27

rehabilitation work performed on the Project. In or about September 2018, BVCSD, WILLDAN,

28
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1

and Griffith obtained core samples of the pavement rehabilitation work performed by Griffith, to

2

determine whether Griffith’s work was in accordance with the Project plans and specifications.

3

25.

BVCSD is informed and believes, and thereon alleges, that based upon its visual

4

inspection of the asphalt paving and road rehabilitation work performed on the Project, and based

5

upon the testing and analysis of core samples taken from the Project, on or about November 20,

6

2018, WILLDAN advised BVCSD, through one or more of WILLDAN’s authorized

7

representatives, including Mike Bustos, P.E., Roxanne Hughes, P.E., Patrick Kelly, P.E., Tyrone

8

Peter, P.E., or Douglas Wilson, P.E., that it recommended “the Contractor [Griffith] be put on

9

notice that the material is not in compliance with the project specifications nor the approved mix

10

designs provided by the Contractor.” WILLDAN further advised BVCSD that “the Contractor

11

should be notified that the in‐place product does not meet contractual requirements and all

12

nonconforming materials shall be removed and replaced with material that meets the contract

13

requirements at no additional cost to the District . . .” BVCSD is informed and believes, and

14

thereon alleges, that on or about March 19, 2019, WILLDAN confirmed its findings and

15

recommendations concerning Griffith’s allegedly nonconforming pavement rehabilitation work,

16

advising BVCSD that “the Contractor [Griffith] should be notified that the in‐place product is not

17

performing due to elevated content of fine particles and due to the decreased lift thickness that

18

was placed.”

19

26.

BVCSD is informed and believes, and thereon alleges, that based upon

20

WILLDAN’s initial findings and recommendations concerning the allegedly nonconforming

21

paving work performed by Griffith on or about November 20, 2018, and WILLDAN’s subsequent

22

confirmation of those findings and recommendations on or about March 13, 2019, BVCSD has

23

withheld, and continues to withhold, all of the Project retention withheld from Griffith during its

24

work on the Project, totaling $210,704.38. As a direct result of WILLDAN’s findings and

25

recommendations concerning Griffith’s allegedly nonconforming paving work, and the

26

subsequent withholding of Project retention by BVCSD, Griffith filed a lawsuit against BVCSD,

27

seeking damages, prompt payment penalties, and attorney’s fees for BVCSD’s alleged wrongful

28
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1

withholding of Project retention, thereby forcing BVCSD to incur attorney’s fees and costs in

2

defending Griffith’s lawsuit.

3

BVCSD is informed and believes, and thereon alleges, that when WILLDAN

4

advised BVCSD that the asphalt paving product(s) installed by Griffith did not meet contractual

5

requirements and that all nonconforming materials should be removed and replaced, WILLDAN

6

knew or should have known that its findings and recommendations were false, and WILLDAN

7

deliberately concealed material facts concerning the actual cause of the premature pavement

8

failure throughout the Project area, which resulted from defects and deficiencies in the pavement

9

rehabilitation strategies recommended by WILLDAN in the PDR and in WILLDAN’s

10

Presentation to the Board of Directors, which WILLDAN incorporated into the plans and

11

specifications for construction of the Project. BVCSD is further informed and believes, and

12

thereon alleges, that it reasonably relied on WILLDAN’s findings and recommendations

13

concerning Griffith’s purported nonconforming paving work in assessing the nature and extent of

14

BVCSD’s claims for the premature pavement cracking, deterioration, and failure found

15

throughout the Project area.

16

representations concerning Griffith’s work, BVCSD was unable to determine whether WILLDAN

17

was in any way responsible for the pavement failure throughout the Project and, thus, liable for

18

errors and omissions in the Professional Engineering Services that WILLDAN performed on the

19

Project.

20

28.

As a direct result of WILLDAN’s false and misleading

BVCSD has exercised reasonable diligence in determining the true cause of the

21

premature cracking, deterioration, and failure in the asphalt pavement installed by Griffith – and

22

the true identity of the party(ies) responsible – but was nonetheless unable to discover the true

23

facts giving rise to BVCSD’s claims and causes of action against WILLDAN, until recently. By

24

its oral and written representations and/or deliberate nondisclosure of material facts concerning

25

the cause of the premature cracking, deterioration, and failure in the asphalt pavement installed by

26

Griffith, WILLDAN affirmatively misled BVCSD regarding the nature of its claims and causes of

27

action, and BVCSD had neither actual nor constructive knowledge of the facts giving rise to its

28

claims against WILLDAN, despite its diligence in trying to uncover those facts.
OAK #4816-8524-6418 v2
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1

29.

As a direct legal and proximate result of WILLDAN’s failure to exercise

2

reasonable diligence and care in performing Professional Engineering Services for BVCSD

3

during design and construction of the Project, and as a direct legal and proximate result of

4

WILLDAN’s representations concerning the pavement rehabilitation strategies recommended for

5

the Project, which WILLDAN knew or should have known were false when made but

6

nevertheless incorporated in the plans and specifications for construction of the Project, BVCSD

7

has suffered monetary damages in an amount to be proven at trial, but in excess of the minimum

8

jurisdictional limits for unlimited civil actions.

9

FIRST CAUSE OF ACTION
(Breach of Contract)

10
30.

BVCSD incorporates by reference the allegations set forth in paragraphs 1 through

11
29 as if fully stated herein.
12
31.

BVCSD fulfilled all of its obligations under the PSA, except as to those

13
obligations that were excused or waived.
14
32.

BVCSD is informed and believes, and thereon alleges, that WILLDAN breached

15
the PSA by, without limitation:
16
a. failing to use the skill and care that a reasonably careful engineering professional
17
operating in the same or similar field would have used in similar circumstances;
18
b. failing to properly inspect, test, analyze, and/or verify the existing pavement and site
19
conditions on the Project prior to recommending the pavement rehabilitation strategies
20
that used on the Project;
21
c. recommending pavement rehabilitation strategies for the Project that failed to provide
22
a 10 to 20 year design life, as represented in the PDR and WILLDAN’s presentation to
23
the Board of Directors, on or about April 28, 2016;
24
d. preparing plans and specifications for construction of the Project that failed to provide
25
a 10 to 20 year design life, as represented in the PDR and WILLDAN’s presentation to
26
the Board of Directors, on or about April 28, 2016;
27
///
28
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1

e. failing to advise BVCSD concerning pavement and subgrade conditions that

2

WILLDAN was warned about prior to construction that differed materially from those

3

assumed by WILLDAN in preparing the PDR and plans and specifications for

4

construction of the Project;

5

f. failing to competently advise, counsel, and guide BVCSD in determining whether, and

6

to what extent, BVCSD should proceed with design and construction of the Project;

7

g. failing to re-evaluate and/or reconsider the adequacy and sufficiency of the pavement

8

rehabilitation strategies recommended by WILLDAN for the Project, before and after

9

construction commenced;

10

h. specifying a Cold In-Place Recycling process, and other pavement rehabilitation

11

strategies for the Project, that were not suitable or appropriate for their intended

12

purpose, based upon the actual pavement and subgrade conditions in the field –

13

conditions that WILLDAN was specifically warned about – prior to construction;

14

i. failing to investigate the actual causes, nature, and severity of the cracking,

15

deterioration, and distress in the existing pavement throughout the Project area, prior

16

to design;

17

j. ignoring and/or failing to reasonably consider and account for the diminished

18

structural capacity of the pavement throughout the Project area using the Cold In-

19

Place Recycling (CIR) process;

20

k. ignoring and/or failing to consider the known and/or suspected low R-values, weak

21

subgrade, saturated soils, and other material conditions in the Project area during

22

Project design, and failing to consider the impacts of such conditions on the design life

23

of the pavement rehabilitation strategies recommended by WILLDAN for the Project;

24

l. failing to accurately assess construction costs, long-term maintenance costs, and

25

expected pavement design life in recommending and selecting pavement rehabilitation

26

strategies for the Project;

27
28
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m. failing to competently evaluate the expected design life and associated construction
and maintenance costs of other pavement rehabilitation strategies for the Project;
OAK #4816-8524-6418 v2
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1

n. failing to identify and correct errors and omissions in the Project design – including

2

WILLDAN’s specifications for the Cold In-Place Recycling (CIR) process – after

3

WILLDAN was specifically warned about conditions in the field that contradicted

4

WILLDAN’s primary assumptions during Project design;

5

o. failing to revise and/or adjust the Project design and recommended pavement

6

rehabilitation strategies for the Project – after WILLDAN was specifically warned

7

about conditions in the field that contradicted WILLDAN’s primary assumptions

8

during Project design; and

9

p. allowing BVCSD to proceed with final design and construction of the Project – after

10

WILLDAN was specifically warned about conditions in the field that contradicted

11

WILLDAN’s primary assumptions during Project design – causing BVCSD to incur

12

nearly $4.5 Million in design and construction costs for pavement rehabilitation work

13

that failed prematurely and provided little, if any, long-term value or appreciable

14

benefit to BVCSD.

15

33.

As a direct legal and proximate result of WILLDAN’s breach of the PSA, BVCSD

16

has been damaged in an amount to be determined at trial, but in excess of the minimum

17

jurisdictional limits for unlimited civil actions.

18

WHEREFORE, BVCSD prays for judgment as set forth below.

19

SECOND CAUSE OF ACTION
(Professional Negligence)

20
34.

BVCSD incorporates by reference the allegations set forth in paragraphs 1 through

21
33 as if fully stated herein.
22
35.

Under the PSA and applicable California law, WILLDAN owed a duty of

23
reasonable care and skill to BVCSD in connection with the Professional Engineering Services
24
provided by WILLDAN during design and construction of the Project.
25
36.

At all times relevant hereto, it was reasonably foreseeable that BVCSD would

26
suffer damages and harm if WILLDAN failed to exercise reasonable care and skill in rendering
27
Professional Engineering Services to BVCSD during design and construction of the Project.
28
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1

37.

2

exercise reasonable care and skill in performing the Professional Engineering Services required

3

for design and construction of the Project in at least the following respects:
a. failing to use the skill and care that a reasonably careful engineering professional

4

operating in the same or similar field would have used in similar circumstances;

5
6

b. failing to properly inspect, test, analyze, and/or verify the existing pavement and site

7

conditions on the Project prior to recommending the pavement rehabilitation strategies

8

the WILLDAN recommended for the Project;

9

c. recommending pavement rehabilitation strategies for the Project that failed to provide

10

a 10 to 20 year design life, as represented in the PDR and WILLDAN’s presentation to

11

the Board of Directors, on or about April 28, 2016;

12

d. preparing plans and specifications for construction of the Project that failed to provide

13

a 10 to 20 year design life, as represented in the PDR and WILLDAN’s presentation to

14

the Board of Directors, on or about April 28, 2016;

15

e. failing to advise BVCSD concerning pavement and subgrade conditions that

16

WILLDAN was specifically warned about prior to construction that differed

17

materially from those assumed by WILLDAN in preparing the PDR and Project

18

design;
f. failing to competently advise, counsel, and guide BVCSD in determining whether, and

19

to what extent, BVCSD should proceed with construction of the Project;

20
21

g. failing to re-evaluate and/or reconsider the adequacy and sufficiency of the pavement

22

rehabilitation strategies recommended by WILLDAN for the Project, before and after

23

construction commenced;

24

h. specifying a Cold In-Place Recycling process, and other pavement rehabilitation

25

strategies for the Project, that were not suitable or appropriate for their intended

26

purpose, based upon the actual pavement and subgrade conditions in the field – that

27

WILLDAN was specifically warned about – prior to construction;

28
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BVCSD is informed and believes, and thereon alleges, that WILLDAN failed to

///
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1

i. failing to investigate the actual cause (or causes), nature, and severity of the cracking,

2

deterioration, and distress in the existing pavement within the Project area, prior to

3

design and construction;

4

j. ignoring and/or failing to reasonably consider and account for the diminished

5

structural capacity of the pavement throughout the Project area as a result of using the

6

Cold In-Place Recycling pavement rehabilitation methodology;

7

k. ignoring and/or failing to consider the known or suspected low R-values, weak

8

subgrade, saturated soils, and other conditions during Project design, and failing to

9

consider the impacts of such conditions on the design life of the pavement
rehabilitation strategies that WILLDAN recommended for the Project;

10
11

l. failing to accurately assess construction costs, long-term maintenance costs, and

12

expected pavement design life in recommending and selecting pavement rehabilitation

13

strategies for the Project;
m. failing to competently evaluate the expected design life and associated construction

14

and maintenance costs of other pavement rehabilitation strategies for the Project;

15
16

n. failing to identify and correct errors and omissions in the Project design – including

17

WILLDAN’s specifications for Cold In-Place Recycling – after WILLDAN was

18

specifically warned about actual conditions in the field that contradicted WILLDAN’s

19

primary assumptions during Project design;

20

o. failing to revise and/or adjust the Project design and recommended pavement

21

rehabilitation strategies for the Project – after WILLDAN was specifically warned

22

about conditions in the field that contradicted WILLDAN’s primary assumptions

23

during Project design; and

24

p. allowing BVCSD to proceed with the final design and construction of the Project –

25

after WILLDAN was specifically warned about conditions in the field that

26

contradicted WILLDAN’s primary assumptions during Project design – resulting in

27

nearly $4.5 Million in design and construction costs incurred by BVCSD for pavement

28
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1

rehabilitation work that failed prematurely and provided little, if any, long-term value

2

or appreciable benefit to BVCSD.
38.

3

As a direct legal and proximate result of WILLDAN’s failure to exercise

4

reasonable care and skill in performing Professional Engineering Services in connection with the

5

Project, BVCSD has suffered significant monetary damage and appreciable harm, in an amount to

6

be proven at trial but in excess of the minimum jurisdictional limits for unlimited civil actions.
WHEREFORE, BVCSD prays for judgment as set forth below.

7
8

THIRD CAUSE OF ACTION
(Negligent Misrepresentation)

9
39.

BVCSD incorporates by reference the allegations set forth in paragraphs 1 through

10
38 as if fully stated herein.
11
40.

Under the PSA and applicable California law, WILLDAN owed a duty of

12
reasonable care to BVCSD in performing the Professional Engineering Services required for the
13
design and construction of the Project.
14
41.

At all times relevant hereto, it was reasonably foreseeable that BVCSD would

15
suffer damages and appreciable harm if WILLDAN failed to exercise reasonable care and skill in
16
making representations to BVCSD concerning WILLDAN’s findings, conclusions, and
17
recommendations regarding the pavement rehabilitation strategies required for the Project, as well
18
as in preparing the plans and specifications for construction of the Project.
19
42.

BVCSD is informed and believes, and thereon alleges, that WILLDAN and one or

20
more of DOES 1 through 20, acting by or through WILLDAN’s authorized representatives on the
21
Project, including, without limitation Mike Bustos, P.E., Roxanne Hughes, P.E., Tyrone Peter,
22
P.E., Patrick Kelly, P.E., Douglas Wilson, P.E., and/or other WILLDAN employees, made
23
misrepresentations of material fact to, and/or deliberately concealed material facts from, BVCSD
24
in connection with the Project, upon which BVCSD reasonably and justifiably relied to its
25
detriment.

Such misrepresentations and/or nondisclosure of material fact include, without

26
limitation, the following:
27
///
28
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1

a. In the PDR, dated April 27, 2016, WILLDAN represented in writing that, of the

2

pavement rehabilitation strategies being considered for the Project, “The Cape Seal

3

is anticipated to have minimum 10 year service life, whereas the CIPR will provide

4

20-year minimum service life.”

5

b. In its Presentation to the Board of Directors, on or about April 28, 2016,

6

WILLDAN represented that “Mill and Overlay with HTF” would provide a “15 to

7

20 year design life” with “Smooth ride quality” and a “Consistent surface.”

8

WILLDAN also represented in its Presentation to the Board of Directors that

9

“Cold In Place Recycling” would provide a “20 year design life” with “Smooth

10

ride quality” that would “Perform[] similar to a new street” with “6” depth of new,

11

totally uncracked pavement.”

12

c. In reviewing and approving Griffith’s CIR Mix Design Submittal, on or about

13

April 4, 2017, WILLDAN knew or should have known that the pavement

14

rehabilitation strategies recommended for the Project were not feasible,

15

constructible, or adequate for use on the Project, due to the actual pavement and

16

subgrade conditions in the Project area, which differed materially from those

17

assumed by WILLDAN during Project design.

18

d. In WILLDAN’s representations to BVCSD on or about November 20, 2018 and

19

March 13, 2019, WILLDAN knew or should have known that the plans and

20

specifications prepared by WILLDAN for construction of the Project were not

21

feasible, constructible, or adequate for use on the Project, due to the actual

22

pavement and subgrade conditions in the Project area, and that WILLDAN’s

23

recommended pavement rehabilitation strategies were the true cause of the

24

premature cracking, deterioration, and failure in the pavement installed in the

25

Project area.

26

WILLDAN and one or more DOES 1 through 20 knew or should have known,

27

through the exercise of reasonable diligence and care, that their representations concerning the

28

pavement rehabilitation strategies recommended for the Project were false, that these material
OAK #4816-8524-6418 v2
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43.

COMPLAINT FOR DAMAGES AGAINST WILLDAN ENGINEERING

1

facts were not known to, or not reasonably discoverable by, BVCSD at the time they were made,

2

and that BVCSD would reasonably rely on those representations in proceeding with the design

3

and construction of the Project.

4

deliberately concealed from BVCSD material facts regarding the feasibility, constructability, and

5

adequacy of WILLDAN’s recommended pavement rehabilitation strategies, as specified by

6

WILLDAN in the Project plans and specifications – after WILLDAN was specifically warned

7

about pavement and subgrade conditions that contradicted WILLDAN’s assumptions during

8

Project design – causing BVCSD to incur nearly $4.5 Million in design and construction costs for

9

pavement rehabilitation work that failed prematurely and provided little, if any, long-term value

10
11

or appreciable benefit to BVCSD.
44.

BVCSD is informed and believes, and thereon alleges, that when WILLDAN and

12

one or more of DOES 1 through 20 made the above alleged representations and/or

13

nondisclosures, WILLDAN and one or more of DOES 1 through 20 knew or should have known

14

that these material facts were false. BVCSD reserves the right to amend, and will amend, its

15

Complaint should discovery provide further evidence that WILLDAN and one or more of DOES

16

1 through 20 made these representations and/or nondisclosures with the intention to deceive and

17

defraud BVCSD, and/or for personal or financial gain, and/or to induce BVCSD to act or forebear

18

in reliance on these representations and/or nondisclosures in the manner hereinafter alleged, or

19

with the expectation that BVCSD would so rely or forebear.

20

45.

BVCSD did reasonably and justifiably rely upon the false and fraudulent

21

representations and/or nondisclosures of WILLDAN and one or more of DOES 1 through 20 to

22

its detriment in proceeding with design and construction of the Project, issuing Contract Change

23

Orders that increased BVCSD’s total construction costs, and incurring nearly $4.5 Million in

24

design and construction costs for pavement rehabilitation work that cracked and failed

25

prematurely, providing little, if any, long-term value or appreciable benefit to BVCSD.

26

46.

At all times when these representations and/or nondisclosures were made by

27

WILLDAN and one or more of DOES 1 through 20, BVCSD was ignorant of the falsity of those

28

fraudulent representations and believed them to be true, and/or was ignorant of the material facts
OAK #4816-8524-6418 v2
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WILLDAN and one or more DOES 1 through 20 also

COMPLAINT FOR DAMAGES AGAINST WILLDAN ENGINEERING

1

that WILLDAN and one or more DOES 1 through 20 deliberately concealed and failed to

2

disclose to BVCSD. In reasonable and justifiable reliance upon those representations and/or

3

nondisclosures, BVCSD paid WILLDAN and Griffith nearly $4.5 Million in design and

4

construction costs for pavement rehabilitation work that cracked, deteriorated, and failed just

5

months after Project completion, providing little, if any, long-term value to BVCSD.
47.

6

As a direct legal and proximate result of the fraudulent conduct and deliberate

7

nondisclosure of material facts by WILLDAN and one or more of DOES 1 through 20, as alleged

8

herein, BVCSD has been damaged in an amount to be proven at trial, but in excess of the

9

minimum jurisdictional limits for civil actions.
WHEREFORE, BVCSD prays for judgment as set forth below.

10

FOURTH CAUSE OF ACTION
(Money Had and Received)

11
12
48.

13
14

47 as if fully stated herein.
49.

15
16
17

and/or deliberate nondisclosures of material fact.
50.

51.

24
25

52.

28
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As a direct legal and proximate result of WILLDAN’s negligent conduct,

fraudulent representations, and nondisclosure of material facts, BVCSD has suffered monetary
damage and appreciable harm in an amount to be proven at trial, but in excess of the minimum
jurisdictional limits for unlimited civil actions.
WHEREFORE, BVCSD prays for judgment as set forth below.

26
27

WILLDAN now has in its possession money so paid to it that, in fairness and

equity under the law, should be paid back to BVCSD.

22
23

WILLDAN has obtained this money from BVCSD only on the basis of

WILLDAN’s negligent conduct, fraudulent representations, and nondisclosure of material facts.

20
21

BVCSD is informed and believes, and thereon alleges, that WILLDAN has been

paid money as result of WILLDAN’s negligent conduct, false and fraudulent representations,

18
19

BVCSD incorporates by reference the allegations set forth in paragraphs 1 through

///
///
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1

FIFTH CAUSE OF ACTION
(Contractual Indemnity)

2
53.

3
4

52 as if fully stated herein.
54.

5
6

“With respect to the performance of professional services under this Agreement
where the law establishes a professional standard of care for such services,
Consultant agrees to defend, indemnify, and hold harmless District from and
against all liabilities, damages, losses, and costs, including but not limited to
reasonable attorney's fees and all other costs of defense, to the extent caused by
the negligence, recklessness, or willful misconduct of Consultant.

8
9
10

With respect to the acts and operations of Consultant under this Agreement other
than the performance of professional services, Consultant agrees to defend,
indemnify, and hold harmless District from and against any and all claims,
liabilities, damages, losses, and costs, including but not limited to reasonable
attorney's fees and all other costs of defense, to the extent caused, in whole or in
part, by the negligence, recklessness, or willful misconduct of Consultant, and
excepting only those claims, damages, liabilities, losses, and costs caused by
District’s sole negligence or willful misconduct.”

11
12
13
14

55.

15

17

20
21
22
23
24
25
26
27
28
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All conditions precedent to WILLDAN’s contractual indemnity and defense

obligations under the PSA have occurred or been performed, or were otherwise waived or
excused.
56.

18
19

By the express terms of Section 16 of the PSA between BVCSD and WILLDAN,

WILLDAN agreed that:

7

16

BVCSD incorporates by reference the allegations set forth in paragraphs 1 through

BVCSD has notified WILLDAN in writing concerning the premature cracking,

deterioration, and failure in the pavement rehabilitation work performed by Griffith on the
Project, and the damages and losses BVCSD has incurred, or will incur, as a direct and proximate
result of WILLDAN’s negligence, recklessness, and/or willful misconduct in performing
Professional Engineering Services during design and construction of the Project. BVCSD has
demanded that WILLDAN take full responsibility for such damages and losses. WILLDAN
rejected BVCSD’s demand and has failed and refused to accept responsibility for the premature
cracking, deterioration, and failure in the asphalt pavement installed by Griffith, and the resulting
lawsuit asserted by Griffith for allegedly wrongfully withheld retention.
///
///
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1

57.

BVCSD hereby repeats its demand that WILLDAN indemnify, defend, and hold

2

BVCSD harmless from and against the claims, damages, and losses BVCSD has incurred, or will

3

incur, arising out of, in connection with, or as a result of WILLDAN’s negligence, recklessness,

4

or willful misconduct.

5

58.

As a direct legal and proximate result of WILLDAN’s failure and refusal to

6

comply with its contractual obligations to indemnity, defend, and hold BVCSD harmless from

7

and against the claims, damages, and losses alleged herein, BVCSD has suffered monetary

8

damage and appreciable harm in an amount to be proven at trial, but in excess of the minimum

9

jurisdictional limits for unlimited civil actions.

10

WHEREFORE, BVCSD prays for judgment as set forth below.
SIXTH CAUSE OF ACTION
(Declaratory Relief)

11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
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59.

BVCSD incorporates by reference the allegations set forth in paragraphs 1 through

58 as if fully stated herein.
60.

An actual and justiciable controversy exists between BVCSD and WILLDAN

concerning WILLDAN’s failure to exercise reasonable care and skill in performing Professional
Engineering Services during design and construction of the Project, and in failing and refusing to
indemnify, defend, and hold BVCSD harmless from and against the damages, claims, and losses
alleged herein.
61.

BVCSD asserts that, under the express terms of the PSA and applicable California

law, WILLDAN failed to exercise reasonable care and skill in rendering Professional Engineering
Services to BVCSD in connection with the design and construction of the Project. BVCSD
asserts that, under the express terms of the PSA and applicable California law, WILLDAN failed
and refused to comply with its contractual obligations to indemnity, defend, and hold BVCSD
harmless from and against the damages, claims, and losses, alleged herein.
62.

WILLDAN disputes BVCSD’s assertions and has failed and refused to accept

responsibility for the damages and losses that BVCSD has incurred, or will incur, as a direct
result of WILLDAN’s negligence, recklessness, and willful misconduct.
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1

63.

Accordingly, BVCSD seeks and is entitled to a judicial determination as to

2

whether WILLDAN breached the applicable standard of care for professional engineers in

3

performing Professional Engineering Services during design and construction of the Project, and

4

whether WILLDAN is obligated under the terms of the PSA to indemnity, defend, and hold

5

BVCSD harmless from and against the damages, claims, and losses alleged herein.
WHEREFORE, BVCSD prays for judgment as set forth below.

6

PRAYER

7

WHEREFORE, BVCSD prays for judgment against WILLDAN and DOES 1 through 20,

8
9

as follows:

10

a. On BVCSD’s First through Fifth Causes of Action, for judgment in favor of

11

BVCSD and against WILLDAN, for damages in an amount to be proven at trial;

12

b. On BVCSD’s Sixth Cause of Action, for declaratory judgment in favor of BVCSD

13

and against WILLDAN concerning the matters in controversy, as alleged herein;

14

c. For an award of BVCSD’s reasonable attorney’s fees and costs of suit incurred

15

herein, to the extent such fees and costs are recoverable under contract, statute, or

16

applicable law; and
d. For such other and further legal or equitable relief as the Court deems equitable

17

and proper.

18
19

Dated:

December 17, 2020

BURKE, WILLIAMS & SORENSEN, LLP

20
21

By:
J. Todd Wulfsberg
Attorneys for Defendant BEAR VALLEY
COMMUNITY SERVICES DISTRICT

22
23
24
25
26
27
28
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PROFESSIONAL SERVICES AGREEMENT
This PROFESSIONAL SERVICES AGREEMENT (“Agreement”) is effective as of ____________,
2016 (“Effective Date”), and is between the BEAR VALLEY COMMUNITY SERVICES DISTRICT, a
California special district (“District”) and WILLDAN ENGINEERING, a California corporation
(“Consultant”).

Section 1.

Term of Agreement.

Subject to the provisions of Section 20 (“Termination of Agreement”), the term of this Agreement will
be for a period commencing on the Effective Date and will terminate upon the completion of
Consultant’s services.

Section 2.

Scope and Performance of Services.

2.1

Consultant agrees to perform the services set forth in Exhibit A (“Scope of Services”), which
is made a part of this Agreement.

2.2

Consultant will furnish all of the labor, technical, administrative, professional and other
personnel, all supplies and materials, equipment, printing, vehicles, transportation, office
space and facilities, and all tests, testing and analyses, calculations, and all other means
whatsoever, except as otherwise expressly specified in this Agreement, necessary to perform
the services required of Consultant under this Agreement.

2.3

Consultant’s designated representative(s) who are authorized to act on its behalf and to
make all decisions in connection with the performance of services under this Agreement are
listed in Exhibit B (“Key Personnel & Compensation”), which is made a part of this
Agreement.

2.4

Consultant must make every reasonable effort to maintain the stability and continuity of
Consultant’s key personnel and subcontractors, if any, listed in Exhibit B to perform the
services required under this Agreement. Consultant must notify District and obtain District’s
written approval with respect of any changes in key personnel prior to the performance of any
services by replacement personnel.

2.5

Consultant must obtain District’s prior written approval before utilizing any subcontractors to
perform any services under this Agreement. This written approval must include the identity of
the subcontractor and the terms of compensation.

2.6

Consultant represents that it has the qualifications, experience and facilities necessary to
properly perform the services required under this Agreement in a thorough, competent and
professional manner. Consultant will at all times faithfully, competently and to the best of its
ability, experience and talent, perform all services described in this Agreement. In meeting its
obligations under this Agreement, Consultant must employ, at a minimum, generally
accepted standards and practices utilized by persons engaged in providing services similar to
those required of Consultant under this Agreement.
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2.7

District may inspect and accept or reject any of Consultant’s work under this Agreement,
either during performance or when completed. Acceptance of any of Consultant’s work by
District will not constitute a waiver of any of the provisions of this Agreement.

2.8

The Consultant must maintain any work site in the District in a safe condition, free of hazards
to persons and property resulting from its operations.

Section 3.

Additional Services and Changes in Services.

3.1

Consultant will not be compensated for any services rendered in connection with its
performance of this Agreement that are in addition to or outside of those set forth in the
Scope of Services or otherwise required by this Agreement, unless such additional services
are authorized in advance and in writing by District.

3.2

If Consultant believes that additional services are needed to complete the Scope of Services,
Consultant will provide the District Manager with written notification describing the proposed
additional services, the reasons for such services, and a detailed proposal regarding cost.

3.3

District may order changes to the Scope of Services, consisting of additions, deletions, or
other revisions, and the compensation to be paid Consultant will be adjusted accordingly. All
such changes must be authorized in writing, and executed by Consultant and District. The
cost or credit to District resulting from changes in the services will be determined by the
written agreement between the parties.

Section 4.
4.1

4.2

Familiarity with Services and Site.
By executing this Agreement, Consultant represents that Consultant:
(a)

has thoroughly investigated and considered the Scope of Services to be performed;

(b)

has carefully considered how the services should be performed;

(c)

understands the facilities, difficulties, and restrictions attending performance of the
services under this Agreement; and

(d)

possesses all licenses required under local, state or federal law to perform the
services contemplated by this Agreement, and will maintain all required licenses
during the performance of this Agreement.

If services involve work upon any site, Consultant has or will investigate the site and is or will
be fully acquainted with the conditions there existing, before commencing its services.
Should Consultant discover any latent or unknown conditions that may materially affect the
performance of services, Consultant will immediately inform District of such fact and will not
proceed except at Consultant’s own risk until written instructions are received from District.
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Section 5.

Compensation and Payment.

5.1

Subject to any limitations set forth in this Agreement, District agrees to pay Consultant the
amounts specified in Exhibit B (“Key Personnel & Compensation”). The total compensation,
including reimbursement for actual expenses, may not exceed the amount set forth in Exhibit
B, unless additional compensation is approved in writing by District.

5.2

The use of subconsultants will not be considered a reimbursable expense, and such costs
must be applied towards the approved budgeted amount.

5.3

Each month during the term of this Agreement, Consultant must furnish District with an
original invoice for all services performed and expenses incurred during the preceding month
in accordance with the fee schedule set forth in Exhibit B. The invoice must detail charges by
the following categories: labor (by subcategory), reimbursable costs, subcontractor contracts
and miscellaneous expenses. The invoice must list, as applicable, the hours worked and
hourly rates for each personnel category, the tasks performed, the percentage of the task
completed during the billing period, the cumulative percentage completed for each task, and
the total cost of the services. If applicable, the invoice must also provide a budget summary
including the total amounts previously invoiced and paid, the current invoice amount and the
budget remaining.

5.4

District will review each invoice submitted by Consultant to determine whether the work
performed and expenses incurred are in compliance with this Agreement. In the event that
no charges or expenses are disputed, the invoice will be approved and paid. In the event any
charges or expenses are disputed by District, the invoice will be returned by District to
Consultant for correction and resubmission.

5.5

Except as to any charges for work performed or expenses incurred by Consultant that are
disputed by District, District will cause Consultant to be paid within 30 days of receipt of
Consultant’s invoice.

5.6

Payment to Consultant for services performed under this Agreement may not be deemed to
waive any defects in the services performed by Consultant, even if such defects were known
to District at the time of payment.

5.7

District reserves the right to withhold future payment to Consultant if any aspect of the
Consultant’s work is found to be non-conforming to the terms of this Agreement.

Section 6.
6.1

Required Documentation Prior to Performance.
Consultant may not perform any services under this Agreement until:
(a)

Consultant furnishes proof of insurance as required under Exhibit C;

(b)

Consultant provides District with a Taxpayer Identification Number; and

(c)

District gives Consultant a written notice to proceed.
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6.2

The District will have no obligation to pay for any services rendered by Consultant in advance
of receiving written authorization to proceed, and Consultant acknowledges that any such
services are at Consultant’s own risk.

Section 7.

Time of Performance; Excusable Delays; Extensions.

7.1

Consultant must adhere to all schedules and deadlines set forth in this Agreement, subject to
the exercise of the generally accepted standard of care for performance of such services.

7.2

If Consultant is delayed by any cause beyond Consultant’s control, District will grant a
reasonable time extension for the completion of services. If delay occurs, Consultant must
notify District within 48 hours, in writing, of the cause and the extent of the delay and how
such delay interferes with Consultant’s performance of services.

7.3

Consultant will not be liable for damages, including liquidated damages or consequential
damages, if any, caused by delay in performance or failure to perform due to causes beyond
the control of Consultant. Such causes include, but are not limited to, acts of God, acts of
terrorism, acts of federal, state or local governments, acts of District, court orders, fires,
floods, epidemics, strikes, embargoes, and unusually severe weather.

Section 8.

Cooperation by District.

All public information, data, reports, records, and maps as are existing and available to District as
public records, and which are necessary for carrying out the Scope of Services will be furnished to
Consultant in every reasonable way to facilitate, without undue delay, the services to be performed
under this Agreement.

Section 9.

Project Documents.

9.1

All original computer programs, data, designs, drawings, files, maps, memoranda, models,
notes, photographs, reports, studies, surveys and other documents (collectively, “Project
Documents”) prepared, developed or discovered by Consultant in the course of providing
services under this Agreement will become the sole property of District and may be used,
reused or otherwise disposed of by District without the permission of Consultant. Consultant
will take such steps as are necessary to perfect or protect the ownership interest of District in
such Project Documents. Upon completion, expiration or termination of this Agreement or
upon request by District, Consultant must turn over to District all such original Project
Documents in its possession; provided, however, that Consultant may retain copies of Project
Documents. District acknowledges and agrees that use of Consultant’s completed work
product, for purposes other than identified in this Agreement, or use of incomplete work
product, is at District’s own risk. If necessary, Consultant agrees to execute all appropriate
documents to assign to District the copyright or intellectual property rights to the Project
Documents created pursuant to this Agreement.

9.2

Except as necessary for the performance of services under this Agreement, no Project
Documents prepared under this Agreement, will be released by Consultant to any other
person or entity without District’s prior written approval.
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Section 10.

Confidential Information; Release of Information.

10.1

All information gained or work product produced by Consultant in performance of this
Agreement will be considered confidential, unless such information is in the public domain or
already known to Consultant. Consultant may not release or disclose any such information or
work product to persons or entities other than District without prior written authorization from
the District Manager, except as may be required by law.

10.2

Consultant, its officers, employees, or agents, may not, without prior written authorization
from the District Manager or unless requested by the General Counsel of District, voluntarily
provide declarations, letters of support, testimony at depositions, response to interrogatories
or other information concerning the services performed under this Agreement. Response to
a subpoena or court order will not be considered “voluntary” provided Consultant gives
District notice of such court order or subpoena.

10.3

If Consultant, or any officer, employee, or agent of Consultant, provides any information or
work product (including Project Documents) in violation of this Agreement, then District will
have the right to reimbursement and indemnity from Consultant for any damages, costs and
fees, including attorneys fees, to the extent caused by or incurred as a result of Consultant’s
conduct.

10.4

Consultant must promptly notify District should Consultant, its officers, employees, or agents
be served with any summons, complaint, subpoena, notice of deposition, request for
documents, interrogatories, request for admissions or other discovery request, court order or
subpoena from any party regarding this Agreement and the services performed under this
Agreement. District retains the right, but has no obligation, to represent Consultant or be
present at any deposition, hearing or similar proceeding. Consultant agrees to cooperate
fully with District and to provide District with the opportunity to review any response to
discovery requests provided by Consultant. However, this right to review any such response
does not imply or mean the right by District to control, direct, or rewrite such response.

10.5

All media and press releases, including graphic display information, must be approved and
distributed solely by District, unless otherwise agreed to in writing by District. All media
interviews regarding the performance of services under this Agreement are prohibited unless
expressly authorized by District.

Section 11.
11.1

Consultant’s Books and Records.

Consultant must maintain all documents and records demonstrating or relating to
Consultant’s performance of services under this Agreement, including ledgers, books of
account, invoices, vouchers, canceled checks, or other documents or records evidencing or
relating to work, services, expenditures and disbursements charged to District under this
Agreement. All financial documents or records must be maintained in accordance with
generally accepted accounting principles and all other documents must be sufficiently
complete and detailed so as to permit an accurate evaluation of the services provided by
Consultant under this Agreement. All such documents or records must be maintained for at
least three years following the final payment under this Agreement.
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11.2

Any and all records or documents required to be maintained by this section must be made
available for inspection, audit and copying, at any time during regular business hours, upon
written request by District or its designated representative. Copies of such documents or
records must be provided directly to District for inspection, audit and copying when it is
practical to do so; otherwise, unless an alternative is mutually agreed upon, such documents
and records must be made available at Consultant’s address indicated for receipt of notices
in this Agreement.

11.3

Where District has reason to believe that any of the documents or records required to be
maintained by this section may be lost or discarded due to dissolution or termination of
Consultant’s business, District may, by written request, require that custody of such
documents or records be given to a person or entity mutually agreed upon and that such
documents and records thereafter be maintained by such person or entity at Consultant’s
expense. Access to such documents and records must be granted to District, as well as to its
successors-in-interest and authorized representatives.

Section 12.

Status of Consultant.

12.1

Consultant is and will at all times remain a wholly independent contractor and not an officer or
employee of District. Consultant has no authority to bind District in any manner, or to incur
any obligation, debt or liability of any kind on behalf of or against District, whether by contract
or otherwise, unless such authority is expressly conferred under this Agreement or is
otherwise expressly conferred in writing by District.

12.2

The personnel performing the services under this Agreement on behalf of Consultant will at
all times be under Consultant’s exclusive direction and control. Neither District, nor any
elected or appointed boards, officers, officials, employees or agents of District, will have
control over the conduct of Consultant or any of Consultant’s officers, employees or agents,
except as provided in this Agreement. Consultant agrees that it will not at any time or in any
manner represent that Consultant or any of Consultant’s officers, employees or agents are in
any manner officials, officers, or employees of District.

12.3

Neither Consultant, nor any of Consultant’s officers, employees or agents, will obtain any
rights to retirement, health care or any other benefits which may otherwise accrue to District’s
employees. Consultant expressly waives any claim to any such rights or benefits.

Section 13.

Compliance with Applicable Laws.

13.1

In General. Consultant must use the standard of care in its profession to keep itself informed
of and comply with all federal, state and local laws, statutes, codes, ordinances, regulations
and rules in effect during the term of this Agreement that apply to the services performed by
Consultant under this Agreement.

13.2

Professional Licenses and Approvals. Consultant agrees that it will, at its sole cost and
expense, obtain and maintain in effect at all times during the term of this Agreement any
licenses, permits, insurance and approvals that are legally required for Consultant to practice
its profession.
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13.3

Employment Laws. Consultant agrees to comply with all applicable federal and state
employment laws including those that relate to minimum hours and wages, occupational
health and safety, and workers compensation insurance. Consultant further represents that it
is an equal opportunity employer and in performing services under this Agreement agrees to
comply with all applicable federal and state laws governing equal opportunity employment,
and further agrees that it will not discriminate in the employment of persons to perform
services under this Agreement on the basis of the race, religious creed, color, national origin,
ancestry, physical disability, mental disability, medical condition, genetic information, marital
status, sex, gender, gender identity, gender expression, age, or sexual orientation of any
such person, except as may be permitted by California Government Code section 12940.

Section 14.

Unauthorized Aliens.

Consultant agrees to comply with all of the applicable provisions of the Federal Immigration and
Nationality Act (8 U.S.C. § 1101 et seq.), as it may be amended, and further agrees not to employ
unauthorized aliens as defined under the Act. Should Consultant employ any unauthorized aliens for
the performance of any work or services covered by this Agreement, and should any liability or
sanctions be imposed against District for the use of unauthorized aliens, Consultant agrees to
reimburse District for the amount of all such liabilities or sanctions imposed, together with any and all
related costs, including attorneys’ fees, incurred by District.

Section 15.

Conflicts of Interest.

15.1

Consultant covenants that neither Consultant, nor any officer, principal or employee of its
firm, has or will acquire any interest, directly or indirectly, that would conflict in any manner
with the interests of District relating to this Agreement or that would in any way hinder
Consultant’s performance of services under this Agreement. Consultant’s attention is
directed to the conflict of interest rules applicable to governmental decision-making contained
in the Political Reform Act (California Government Code Section 87100 and following) and its
implementing regulations (California Code of Regulations, Title 2, Section 18700 et seq.), and
California Government Code section 1090.

15.2

Consultant covenants that neither Consultant, nor any officer, principal or employee of its firm
will make, participate in the making, or in any way attempt to use the position of Consultant to
influence any decision of the District in which Consultant knows or has reason to know that
Consultant, or any officer, principal or employee of Consultant has any of the financial
interests listed in Government Code section 87103.

15.3

If Consultant discovers that it has employed a person with a direct or indirect interest that
would conflict with its performance of this Agreement, Consultant must promptly disclose the
relationship to District and take such action as District may direct to remedy the conflict.

15.4

District understands and acknowledges that Consultant is, as of the Effective Date,
independently involved in the performance of non-related services for other governmental
agencies and private parties. Consultant represents that, except as otherwise disclosed to
District, it is unaware of any stated position of District relative to these projects. Any future
position of District on these projects will not be considered a conflict of interest for purposes
of this section.
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Section 16.

Indemnification.

16.1

The parties agree that District should, to the fullest extent permitted by law, be defended,
indemnified, and held harmless from all Services Claims and Operations Claims (defined
below) related to the performance by Consultant of this Agreement. Accordingly, the
provisions of this section are intended by the parties to be interpreted and construed to
provide the District with the fullest protection possible under the law. Consultant
acknowledges that District would not enter into this Agreement in the absence of Consultant’s
commitment to defend, indemnify, and hold harmless District as set forth in this section.

16.2

For the purposes of this section, “District” includes District’s officers, officials, employees,
agents and volunteers, and “Consultant” includes Consultant’s officers, officials, employees,
agents and subcontractors and any other persons for whom Consultant is legally responsible.

16.3

With respect to the performance of professional services under this Agreement where the law
establishes a professional standard of care for such services, Consultant agrees to defend,
indemnify, and hold harmless District from and against all liabilities, damages, losses, and
costs, including but not limited to reasonable attorney's fees and all other costs of defense, to
the extent caused by the negligence, recklessness, or willful misconduct of Consultant
(collectively, “Services Claims”).

16.4

With respect to the acts and operations of Consultant under this Agreement other than the
performance of professional services, Consultant agrees to defend, indemnify, and hold
harmless District from and against any and all claims, liabilities, damages, losses, and costs,
including but not limited to reasonable attorney's fees and all other costs of defense, to the
extent caused, in whole or in part, by the negligence, recklessness, or willful misconduct of
Consultant, and excepting only those claims, damages, liabilities, losses, and costs caused
by District’s sole negligence or willful misconduct (collectively, “Operations Claims”).

16.5

Consultant must notify District within five days of receipt of notice of any Operations Claims
or Services Claims made or legal action initiated that arises out of or pertains to Consultant’s
performance of services under this Agreement.

16.6

Consultant’s duty to defend Operations Claims is a separate and distinct obligation from
Consultant’s duty to indemnify District for any Operations Claims. With respect to Operations
Claims, Consultant is obligated to defend District in all legal, equitable, administrative, or
special proceedings, with counsel reasonably approved by District, immediately upon tender
to Consultant of an Operations Claim in any form or at any stage of an action or proceeding,
whether or not liability is established. An allegation or determination that persons other than
Consultant are responsible for the Operations Claim does not relieve Consultant from its
separate and distinct obligation to defend under this section. The obligation to defend
extends through final judgment, including exhaustion of any appeals.

16.7

Consultant agrees that settlement of any Operations or Services Claim against District
requires the consent of District. District agrees that its consent will not be unreasonably
withheld provided that Consultant is financially able (based on demonstrated assets including
insurance) to fulfill its obligation to indemnify District for the costs of any such settlement as
required under this Agreement.
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16.8

The insurance required to be maintained by Consultant under this Agreement is intended to
ensure Consultant’s obligations under this section, but the limits of such insurance do not
limit the liability of Consultant.

16.9

Consultant agrees to obtain executed indemnity agreements with provisions identical to those
set forth in this section from each subcontractor or any other person or entity involved by, for,
with or on behalf of Consultant in the performance of this Agreement. If Consultant fails to
obtain such indemnity obligations from others as required, Consultant will be fully responsible
for all obligations under this section. District’s failure to monitor compliance with this
requirement imposes no additional obligations on District and will in no way act as a waiver of
any rights under this Agreement.

16.10 The parties acknowledge and agree that design professionals are required to defend and
indemnify the District only to the extent permitted by Civil Code section 2782.8, which limits
claims to those that arise out of, pertain to, or relate to the negligence, recklessness, or willful
misconduct of the design professional. The term "design professional,” is defined in Section
2782.8, and includes licensed architects, licensed landscape architects, registered
professional engineers, professional land surveyors and the business entities that offer such
services in accordance with the applicable provisions of the Business and Professions Code.
The parties further acknowledge and agree that the provisions of this Section 16 are to be
interpreted and applied to the fullest extent permitted by Civil Code section 2782.8.

16.11 The provisions of this section will survive the expiration or earlier termination of this
Agreement.

Section 17.

Insurance.

Consultant agrees to obtain and maintain in full force and effect during the term of this Agreement the
insurance coverages listed in Exhibit C (“Insurance”), which is made a part of this Agreement. All
insurance policies are subject to approval by District as to form and content. These requirements are
subject to amendment or waiver if so approved in writing by the District Manager or District General
Counsel.

Section 18.

Assignment.

The expertise and experience of Consultant are material considerations for this Agreement. District
has an interest in the qualifications of and capability of the persons and entities that will fulfill the
duties and obligations imposed upon Consultant under this Agreement. In recognition of that interest,
Consultant may not assign or transfer this Agreement or any portion of this Agreement or the
performance of any of Consultant’s duties or obligations under this Agreement without the prior
written consent of District, which may be withheld in the District’s sole discretion. Any attempted
assignment will be null and void, and will constitute a material breach of this Agreement entitling
District to any and all remedies at law or in equity, including summary termination of this Agreement.

Section 19.
19.1

Default; Limitations on Liability.

In the event that Consultant is in default under the terms of this Agreement, District will have
no obligation or duty to continue compensating Consultant for any services performed after
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District provides written notice to Consultant of such default.

19.2

Consultant agrees that no District official, officer, employee or agent will be personally liable
to Consultant in the event of any default or breach of District, or for any amount which may
become due to Consultant, or for any obligations directly or indirectly incurred under this
Agreement.

19.3

District’s liability under this Agreement is limited to payment of Consultant in accordance with
the terms of this Agreement and excludes any liability whatsoever for consequential or
indirect damages even if such damages are foreseeable.

Section 20.

Termination of Agreement.

20.1

District may terminate this Agreement, with or without cause, at any time by written notice of
termination to Consultant. In the event such notice is given, Consultant must cease
immediately all work and services in progress.

20.2

Consultant may terminate this Agreement at any time upon 30 days prior written notice of
termination to District.

20.3

Upon termination of this Agreement by either Consultant or District, all property belonging to
District that is in Consultant’s possession must be returned to District. Consultant must
promptly deliver to District a final invoice for all outstanding services performed and expenses
incurred by Consultant as of the date of termination. Compensation for work in progress not
based on an hourly rate will be prorated based on the percentage of work completed as of
the date of termination.

20.4

Consultant acknowledges District’s rights to terminate this Agreement as provided in this
section, and hereby waives any and all claims for damages that might otherwise arise from
District’s termination of this Agreement.

Section 21.
21.1

Notices.

All written notices required or permitted to be given under this Agreement will be deemed
made when received by the other party at its respective address as follows:
To District:

`

Bear Valley Community Services District
28999 South Lower Valley Road
Tehachapi, CA 93561-6529
Attention: David Edmonds
(Tel.) 661-821--4428
(Fax) 661-821-0180
(E-Mail) dedmonds@bvcsd.org
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To Consultant:

Willdan Engineering
374 Poli Street, Suite 101
Ventura, CA 93001-2605
Attention: Roxanne Hughes, PE
(Tel.) 805-653-6597 x1010 or 805-890-8885 m
(Fax) 805-754-2067
(E-mail) rhughes@willdan.com

21.2

Notice will be deemed effective on the date personally delivered or electronically transmitted
by facsimile. If the notice is mailed, notice will be deemed given three days after deposit of
the same in the custody of the United States Postal Service, postage prepaid, for first class
delivery, or upon delivery if using a major courier service with tracking capabilities.

21.3

Any party may change its notice information by giving notice to the other party in compliance
with this section.

Section 22.

General Provisions.

22.1

Authority to Execute; Counterparts. Each party represents and warrants that all necessary
action has been taken by such party to authorize the undersigned to execute this Agreement
and to bind it to the performance of its obligations hereunder. This Agreement may be
executed in several counterparts, each of which will constitute one and the same instrument
and will become binding upon the parties when at least one copy has been signed by both
parties.

22.2

Entire Agreement. This Agreement, including the attached Exhibits A through C, is the
entire, complete, final and exclusive expression of the parties with respect to the matters
addressed in this Agreement and supersedes all other agreements or understandings,
whether oral or written, between Consultant and District prior to the execution of this
Agreement.

22.3

Binding Effect. This Agreement is binding upon the heirs, executors, administrators,
successors and assigns of the parties.

22.4

Modification of Agreement. No amendment to or modification of this Agreement will be
valid unless made in writing and approved by Consultant and by the District Council or
District Manager, as applicable. The parties agree that this requirement for written
modifications cannot be waived and that any attempted waiver will be void.

22.5

Electronic Signatures. This Agreement will be considered executed when the signature
page of a party is delivered by facsimile or other electronic transmission. Such electronic
signatures will have the same effect as an original signature.

22.6

Waiver. Waiver by any party to this Agreement of any term, condition, or covenant of this
Agreement will not constitute a waiver of any other term, condition, or covenant. Waiver by
any party of any breach of the provisions of this Agreement will not constitute a waiver of any
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other provision, or a waiver of any subsequent breach or violation of any provision of this
Agreement. Acceptance by District of any services by Consultant will not constitute a waiver
of any of the provisions of this Agreement.

22.7

Interpretation. This Agreement will be interpreted, construed and governed according to the
laws of the State of California. Each party has had the opportunity to review this Agreement
with legal counsel. The Agreement will be construed simply, as a whole, and in accordance
with its fair meaning. It will not be interpreted strictly for or against either party.

22.8

Severability. If any term, condition or covenant of this Agreement is declared or determined
by any court of competent jurisdiction to be invalid, void or unenforceable, the remaining
provisions of this Agreement will not be affected and the Agreement will be read and
construed without the invalid, void or unenforceable provision.

22.9

Venue. In the event of litigation between the parties, venue in will be exclusively in a state
court in the County of Kern.

[Signatures on the following page.]
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EXHIBIT A
SCOPE OF SERVICES
[Attached]
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Exhibit A - Scope of Services

Scope of Work
Project Understanding
Willdan understands the District has selected the below described street segments for pavement
rehabilitation. There are four segments to be included in this project, currently rated as having
Pavement Condition Index from "Poor" to "Good" category as reported in the District's 2013 Pavement
Management Final Report that was prepared by JG3. Cost saving current strategies such as applying
reinforcing layers to wheel paths, using inter layers for crack mitigation, or adding high tensile fibers to
the asphalt mixture will all be considered to identify the most cost effective repair strategy for each
street. Each segment will be revisited to determine the best strategy to apply. The map insert below
depicts the "Bus Route" streets to be included in the project, which are listed as follows:
Street Design Project Segments
a. Bear Valley Road

Main Entrance Gate to S. Lower Valley Rd

27,950 lin. ft.

b. Cumberland Road
c. Lower Valley Road
d. San Juan Drive

San Juan Dr. to S. Lower Valley Rd.
Cumberland Rd. to Bear valley Rd.
Bear Valley Rd. to Cumberland Rd.

13,950 lin. ft.
19,305 lin. ft.
10,780 lin. ft.

This will be a straightforward patch/grind and overlay project on existing pavement in the local streets
which will not include any capacity enhancements or other environmentally sensitive triggers.
Therefore, the project(s) will be considered categorically exempt for CEQA compliance. Also, street
survey is not anticipated as the base plans will be prepared using District record drawings, with
supplement from aerial imaging where record drawings may not be available. The base plan is then
Proposal for Bear Valley Bus Route Street Improvement Design Services
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annotated with proper symbols/hatches and construction notes to describe the applicable strategies.
This approach keeps the design cost very lean and effectively provides adequate construction notes and
details for the contractor to successfully deliver the intended street rehabilitation project.
Willdan understands that the scope includes restriping of approximately 13.7 miles of District roads as
the street work will completely obliterate the existing striping. We understand the white edge line
striping conditions vary depending on the location, and may or may not be replaced in kind in the
current layout. Similarly, the existing yellow skip striping will likely need to be replaced with double
yellow striping throughout. That said, the striping will be a simple layout of yellow centerline and white
edge line and therefore it will not be cost effective to prepare full scale striping plans for this project.
The overlay plans will be properly annotated to give direction on restriping and adequate, corresponding
typical details for striping layout will be included on the detail sheets.

Scope of Work
Project Management
Ms. Hughes will maintain contact with the District GM primarily through bi‐weekly email updates on
project status. It is our experience this communication activity results in early identification and
resolution of potential problems that could otherwise cause the project to get off track.
Upon receipt of Notice to Proceed, a project kick‐off meeting will be conducted to meet with District
Staff and concur on the project goals, timeline, and scope of work. Each aspect of the project will be
discussed, including the pavement rehabilitation, design criteria, utility coordination, traffic control, ADA
issues, environmental clearance, plan preparation and specifications, cost estimates, submittal reviews,
and any anticipated construction issues.
Willdan will obtain any necessary or updated supporting documentation such as GIS and aerial photo
files, utility contacts, record drawings, existing drainage reports, and current/changed boilerplate
specification documents from the District at this time.
Throughout the duration of the project, Willdan will coordinate the work of our staff and any
subconsultants and monitor progress against the schedule and implement corrective actions if there are
signs of the schedule slipping or the budget being overrun.
One additional meeting will follow submittal of the Preliminary Design Report. At that time, the project
team will receive direction from the District for implementation of the final design.
Project Management Deliverables
 Meeting Attendance Rosters and Notes
 Detailed Project Schedule
 Phone Logs
 Bi‐weekly Status Emails

Base Plan Preparation
The Bear Valley Community Service District will furnish to Willdan copies of any available improvement
plans and utility mapping within the project limits, including street, storm drain, culvert, sewer, signing
and striping, traffic signal, landscape, any existing survey and aerials and other data necessary to
support the base mapping within the limits of the project. It is anticipated that supplemental aerial
imaging will be necessary to complete all required base mapping.
Willdan will acquire any necessary supplemental aerial images of the project limits similar to as done
with other recent rehabilitation projects we have performed in Kern County. The record drawings and
aerial images will be used to prepare a base plan with the existing improvements for the project area. A
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site visit will then be conducted to fill in any data gaps and confirm accuracy of the base mapping. No
ground survey will be included in the preparation of the base plan files.
From the base plan and field review data, we will prepare construction plans. Willdan will prepare a plan
view of the proposed street improvements at a scale no greater than 1"=100' horizontal for the street
segments with 1"=20' scale details as needed for special repairs. The plans will be prepared
electronically in AutoCAD® 2014 digital format or equal.
Optional Survey: If the PDR identifies drainage improvements, profile changes or other project design
needs that will require ground survey, Willdan will subcontract survey through ESP and provide a scope
and fee proposal based on the identified project needs at that time.
Base Plan Preparation Deliverables
 Base Plan using Record Drawings and Aerial Imagery

Field Investigations/Research
Willdan's lead designer will perform a comprehensive field review for familiarity with the assigned street
segments. Photographs will be taken to catalog existing site conditions and additional field
measurements may be collected for a complete and accurate design.

Utility Notice and Coordination
Willdan's experienced utility specialist will work with the District on a regular basis for the term of this
project with respect to the District's utilities, as well as with outside utility service providers. This results
in timely communications and decreases the time that may be required to obtain information from the
utilities. Identifying and avoiding utility conflicts during our design will minimize the potential for costly
delays during construction. During the initial information gathering task of this project, Willdan will
submit utility request notices to each of the locally identified serving utility providers. Willdan will obtain
an updated list of utility companies to use for this purpose. Upon receipt of the plans, Willdan will
develop a digital master file depicting the location of known utilities within the project limits. This file
will be referenced into the base plans used in the development of the preliminary and final design
documents.
Follow‐up correspondence and coordination with utilities will be ongoing and will be incorporated into
our design at all stages. A second utility notice will be sent out at the 90 percent design milestone with
an 11‐inch by 17‐inch set of the plan sheet layouts showing the utility base plan to ensure confidence in
the location of all utilities.
Willdan will be responsible for the following:


Notify and coordinate with the utility agencies regarding the project‐related modification of their
facilities. Determine special requirements for utility facilities, including protection, right‐of‐way, and
construction methods within the vicinity of the utility.



Provide a second utility notification letter (prepare to relocate) and a third utility notification letter
(notice to relocate), along with the 100 percent submittal PS&E for any utilities that are required to
relocate.



Submit a preliminary and final set of plans to each utility company that identifies the location of the
utility, and any conflict area clouded to show the utility companies the areas that conflict.



Verify that the project's final design is compatible with known utilities in the project area to be
installed, relocated, adjusted, or otherwise modified, including adding utility relocation windows
into the district's construction schedule if necessary.
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Utility Notice and Coordination Deliverables
 Copies of transmittals, submittals, and letters sent to utilities and agencies regarding the
project.
 A summary of utility coordination status upon delivery of final construction contract documents
to the District.

Environmental Documentation
We understand the identified street segments will rely on local District funds. As such, the California
Environmental Quality Act (CEQA) criteria will be applied. More specifically, the application of provisions
under Article 19 – Categorical Exemptions (CE). Willdan will prepare the Notice of Exemption Forms for
the District to execute and file.
Environmental Clearance Deliverables
 CEQA Categorical Exemption – Notice of Exemption Forms

Preliminary Design Report
Willdan will compile a preliminary design report (PDR) with the 10 percent design submittal for review
and approval by the District. The report will contain a summary of the initial reconnaissance notes,
utility provided information, field survey findings, any photographs of conditions for discussion, and the
base design concept with preliminary construction cost estimate. The report will be discussed with
district representatives in order to make reliable, cost effective decisions with regard to the proposed
street improvements. During preparation of the PDR, Willdan will review existing information, such as
the pavement management report and field review of the street to make recommendations regarding
the construction needs. In addition, the report will address the disposition of existing utilities and
coordination, and anticipated requirements. The PDR will also identify recommendations for combining
streets into a single bid package or separating into two or more projects, based on construction
methods, geography and cost impacts.
Preliminary Design Report Deliverables
 Three (3) hard copies of the Preliminary Design Report (10% design submittal)

Plans, Specifications and Engineer's Cost Estimate (PS&E)
Upon approval of the PDR and agreement on the final design approach, Willdan will prepare engineering
plans, technical specifications and engineers estimate of construction costs (PS&E) for the street
pavement rehabilitation project(s). Plans will be prepared on 22‐inch by 34‐inch layout, and submitted
half size on bond at the 10%, 90% and on both half and full size bond at 100% submittals for Districts
review and comment. Final approved drawings will be wet stamped and signed by the engineer of
record.

Final Engineers Design Report (Final PS&E)
Street Construction Plans
The assigned street segment(s) construction plans will include 100 scale plan views (double pane) for
any pavement slurry or overlay rehabilitation work with typical cross‐sections. The plan set will also
contain: location maps, general and construction notes, survey controls, quantity tables, and details
sufficient to support successful bid and construction of the improvements.
The project plans will be prepared in AutoCAD 2014 on the District's standard title block. Drafting of the
plans will be performed in accordance with District drafting standards, format, and conventions. An
appropriate horizontal and scale (e.g., horizontal 1" = 100') will be used to clearly convey the design. The
District will provide District standard plans, drafting standards (layers, colors, text properties, pen‐
tables, etc.), title and base sheet, and sample plans – if available. If these items are not available,
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Willdan will provide examples for District approval at the Kick‐off meeting. Willdan will identify and/or
develop standard details as necessary for inclusion into the project plans to delineate construction of
the improvements.
Utility Plans
Willdan will incorporate identified utility features and locations provided by the serving utilities on the
respective street improvement plans. The plans will also include any utilities that are to be constructed
within the respective street segment areas, as well as those to be relocated by others, where applicable.
Pavement Delineation and Signing
Pavement delineation and signing will be minimal in this project set, as the street segments are all local
streets. The restriping consists of repainting the center line for the entire project limits and repainting
the edge lines if directed by the Service District. The Service District has a limited budget for this project
and a bid schedule with additive alternate bid items will be provided for the installation of the RPMs,
equestrian crosswalks and white edge lines. However, the Service District would prefer to minimize the
usage of the RPMs since they cannot maintain them when needed.
As an approach to be cost effective bid package, we suggest an area map depicting the project limits
together with typical striping details be developed and included as exhibits within the bid document
instead of 100‐scale striping plans.
A field verification of the existing conditions will be performed utilizing geographical information system
(GIS) database and GIS handheld units that will identify the areas with white edge lines in bad conditions
as well as identify the equestrian crossing locations. Once this has been collected, the data will be
utilized to identify the locations in the area map and details specific to those areas will be developed as
a guide for the contractor.
Traffic Control Plans Option
Street construction and resurfacing projects typically require traffic control plans (TCP) to be furnished
by the contractor as part of the construction contract. The District maintains control over the traffic
handling through appropriate specifications in the contract documents and requiring TCP approval by
the District Engineer. This approach provides the most economical and also allows the traffic handling to
be adapted with specificity for the final order of work that the contractor will implement. However, if
the District would like to include engineered TCP in the bid set for particular areas of concern, Willdan
will prepare them for additional compensation.
Specifications
Utilizing the District‐provided boilerplate Willdan will prepare the project's Specifications, complete and
ready for bidding purposes using the latest edition the State of California Department of Transportation
Standard Plans and Specifications. Willdan's specifications will support the selected overlay and
construction strategies. Willdan will be responsible for compiling project specifications that are
complete and ready for bidding purposes and that are signed by a civil engineer registered in the State
of California. A full set of specifications will be provided at 90 and 100 percent design levels. Willdan will
address traffic control requirements in the contract documents and specifications to construct the
improvements.
Engineer's Cost Estimate
Willdan Engineering will prepare a detailed engineer's estimate of probable costs in Microsoft Excel
spreadsheet format. The items will be arranged in chronological order of construction and will identify
the bid items to be included in the contractors' bid forms. The estimate will be based upon recent bid
prices for similar street construction projects in the vicinity. Backup quantity calculations will be
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provided showing detailed computations for accuracy of the quantities upon request. The engineer's
construction cost estimate will be based on plan sheet quantities and will be furnished at 90‐percent,
and final 100‐percent design milestones.
Constructability Review
Between the 90% and 100% design submittals, Willdan will provide a constructability review of this
project as part of the design process. This review is a standard quality control measure used by Willdan
to help limit contract change orders and potential claims against this project.
Final PS&E Deliverables
 A PDF set and one (1) full size and three (3) half size sets of plans at 90, and 100 percent design
completion
 A MSWord file and three (3) hard copies of complete Specifications at 90, and 100 percent
design completion
 An Excel file and three (3) hard copies of estimated quantities and Engineer's Estimate of
Probable Costs at 90, and 100 percent design completion

Bidding Assistance
During the bidding process, Willdan will be on call to provide analysis and interpretation of the drawings
and specifications. When requested to do so, Willdan will prepare and issue addenda to address
concerns of potential bidders. Should a prebid conference be necessary, Willdan will be present to
answer questions from prospective bidders. If necessary, Willdan will assist District staff in the receipt of
sealed bids, analysis of bids received, receipt of required bonds, and verifying the bidder's ability to
perform the contract for the project within the time constraints set forth in the documents. In addition,
Willdan will assist the District with coordinating the advertisement of the project bid and the evaluation
criteria regarding the prequalification of bidding contractors, as well as participate in the evaluation of
submitted bids and provide recommendations of bids received.

Construction Management
1. Assist District with public awareness and information program to keep residents and local
stakeholders advised of project status along with impacts to traffic flow circulation, including
answering questions from public about project.
2. Prepare construction file.
3. Ensure that contractor distributes public construction notices and places construction and
information signs.
4. Prepare special concerns to be presented at preconstruction conference.
5. Conduct meeting and prepare preconstruction meeting minutes and distribute to attendees.
6. Review contractor's safety program in consultation with District staff.
7. Through Willdan's system of project control, monitor activities related to project such that project is
constructed pursuant to contract documents, industry standards, and in timely fashion.
8. Log, track, and process submittals, RFIs, RFCs, CCOs, field directives, NOPCs, Non‐Conformance
Reports (NCRs), construction schedule, and detailed traffic control plan.
9. Closely review schedule and advise contractor to take action on schedule slippage.
10. Document contractor's 20‐day notices, mechanic's liens, and stop notices.
11. Assume responsibility for coordination with inspection staff and District staff.
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12. Monitor and coordinate activities of design engineering support, surveying, testing, and work by
utilities or other agencies.
13. Coordinate contractor's field work with utility companies and other agencies.
14. Prepare weekly statement of working days and submit to contractor and District.
15. Provide monthly progress report. A sample of Willdan's monthly report can be provided upon
request.
16. Establish and conduct weekly construction progress meetings to:
 Resolve all old business issues to maximum extent possible
 Address all items of new business as presented by any party
 Review project schedule and address any deviations
 Review submittal log in terms of items needed and resubmittals required and review RFI, RFC,
CCO, NCR, and NOPC logs
 List status of construction items recently undertaken or ongoing
 List planned construction items for next two weeks, usually known as two‐week look ahead
schedule
 Review SWPPP issues
 Review contractor's safety program
A sample of Willdan's weekly meeting minutes can be provided upon request.
17. Prepare minutes for weekly construction progress meeting.
18. Provide claims mitigation monitoring, including proactively applying foresight to discover
unforeseen conflicts prior to contractor encounter.
19. Evaluate and respond to contractor's requests for clarification of plans and specifications.
20. Ensure that all questions, conflicts, and issues are immediately brought to District's attention and
addressed with appropriate directives to contractor.
21. Conduct special site meetings, when necessary, with contractor and District staff to review job
progress, scheduling, and coordination.
22. Perform quantity, time, and cost analyses required for negotiation of contract changes.
23. Negotiate and prepare change orders, including memorandum of explanation and cost estimates, to
substantiate change order and send to District for review.
24. Monitor and perform immediate and thorough analysis of validity of all potential claims that arise.
25. Maintain all data for change orders and record information with regard to time of dispute, time of
notification by contractor, and action taken by inspector.
26. Monitor materials documentation and testing results and enforce corrections.
27. Review for approval contractor's progress payment requests, including verifying LAPM compliance
status and impact on payment; negotiate differences over amount with contractor; and process
payments through District's GM.
28. Monitor preparation of punch list at substantial completion and follow up.
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29. Routinely review construction files to ensure conformance to District standards and good
construction management practice.
30. Ensure District receives as‐built set of drawings at completion.
31. Assist District with stop notices and release of retention.
32. Provide memorandum of clearance to issue notice of completion.
33. Finalize and deliver all construction files and supplies to District for their records.

Inspection
1. Review plans, specifications, and all other contract‐ and construction‐related documents.
2. Conduct field investigation to become familiar with existing facilities and project environment.
3. Become familiar with traffic control plans, construction schedule, construction sequence, and
permit requirements from other agencies.
4. Verify that contractor conforms to design line and grades.
5. Attend weekly progress meetings with resident engineer, contractor, and subcontractors.
6. Provide full‐time and as‐needed construction inspection, including night inspection, of work to
monitor materials and methods for compliance with plans, specifications, and contract documents;
address and document non‐conforming items as they are discovered.
7. Monitor compliance with Cal OSHA requirements and compliance with all local, state, and federal
regulations. Although Willdan will monitor activities, it is contractor's sole responsibility to provide
workers with safe working environment.
8. Provide Willdan's labor compliance manager with federally‐compliant labor and equipment reports,
labor classification interviews, and assist with certified payroll review.
9. Monitor compliance with Clean Air Act and Clean Water Act (National Pollutant Discharge
Elimination System – NPDES best management practices). Also, monitor contractor's compliance
with approved SWPPP.
10. Meet with contractor at beginning of each day and review proposed work plan, including specific
details that may affect progress.
11. Conduct daily measurements of quantities of work with contractor.
12. Review actual contractor performance throughout day and discuss discrepancies with contractor as
they occur.
13. Assist in coordination of engineering support, surveying, specialty inspections, and fieldwork by
utility companies.
14. Ensure compliance of Underground Service Alert notification/delineation.
15. Evaluate contractor's operation and production with respect to quality and progress and report to
resident engineer.
16. Photograph continuous property frontages along street alignment once prior to construction and
once immediately following construction. Maintain photographic record of key elements of each
major operation of work each day, with increased detail in situations of potential changes or claims.
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EXHIBIT B
KEY PERSONNEL & COMPENSATION
1. Consultant’s designated representative(s) who are authorized to act on its behalf and to make all
decisions in connection with the performance of services under this Agreement are: Roxanne
Hughes, PE; Douglas Wilson, PE.
2. Total compensation under this Agreement, including reimbursement for actual expenses, may not
exceed: $215,100.
FEE SCHEDULE
(See attached Project Fee)

KEY PERSONNEL
(See Attached Project Management)
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Exhibit B- Key Personnel

Project Management
A successful partnership for this type of project requires expertise in pavement rehabilitation, design
engineering, and effective coordination with the District staff, community, Bear Valley Spring
Association, and other project stakeholders to ensure the project reflects the expectations of its
stakeholders. Willdan understands that key personnel assigned on District projects shall not be
reassigned without prior written approval from the District.
Although overall firm credentials and experience are important, the key to a successful project is the
caliber and depth of experience of the individuals assigned to the team. Willdan offers the Bear Valley
Community Service District a highly qualified team of in‐house professionals with the technical
qualifications and diverse capabilities necessary to undertake the services requested for the District's
public infrastructure projects.
Brief biographies of our project team detailing their experience and their roles for similar, relevant
projects are provided herein.
Ms. Roxanne Hughes, PE, will be the Project Manager and main point of contact for the project. Ms.
Hughes has extensive experience in street improvements design and ADA compliance, including street
projects similar to this project. Her involvement in preparation of the Pavement Management System
Update and street improvements design for various streets, and her engineering experience, provides
her with the knowledge of design requirements, staff, procedures, and goals necessary to complete the
desired services and deliver a successful project. As Project Manager, Ms. Hughes will:







Work with District's staff and lead key team members to jointly prepare a strategy for pursuing the
assigned projects.
Establish appropriate internal coordination activities to best provide the services needed.
Monitor, review and report on the project's status to the District at regular intervals.
Solicit information from and coordinate reviews by the District.
Be the primary contact and focus of project correspondence in order to maximize communications
between the District, other agencies, and the Willdan team.
Monitor the general progress of the project and thoroughly review all major documents prior to
submittal to the District.

Mr. Douglas Wilson, PE, will serve as our Quality Assurance Manager. Mr. Wilson has established
excellent working relationships with various public works team members at various cities and will
continue to provide ongoing project and staff support for work assignments pursuant to this contract.
In accordance with Willdan's QA program, Mr. Wilson will oversee the implementation of this contract's
specific QA activities. He will meet quarterly with the District Engineer to review the progress and
performance. Any identified performance issues will be addressed. Mr. Wilson will administer the
QA/QC program for this contract and will work closely with our Ms. Hughes to ensure our services to the
District and its citizens are top quality.
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Exhibit B - Fee Schedule

Project Fee
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EXHIBIT C
INSURANCE

A.

General Requirements. Before commencing the performance of services under this Agreement,
and at all other times this Agreement is effective, Consultant must procure and maintain the
following types of insurance with coverage limits complying, at a minimum, with the limits set forth
below:
Type of Insurance

Limits (combined single)

Commercial General Liability:
Business Automobile Liability
Professional Liability
Workers Compensation

$1,000,000
$1,000,000
$2,000,000
Statutory Requirement.

B.

Commercial General Liability Insurance. Commercial general liability insurance must have
coverage at least as broad as Insurance Services Office (ISO) CGL Form No. CG 00 01. The
amount of insurance set forth above must be a combined single limit per occurrence for bodily
injury, personal injury, and property damage, including without limitation, blanket contractual
liability for the policy coverage. The insurance must be on an “occurrence” not a “claims made”
basis.

C.

Business Automobile Insurance. Automobile insurance must have coverage at least as broad
as ISO Business Auto Coverage Form CA 00 01, covering bodily injury and property damage,
including coverage for any owned, hired, non-owned or rented vehicles. If Consultant or
Consultant’s employees will use personal autos in connection with the provision of services under
this Agreement, Consultant will ensure provide that evidence of personal auto liability coverage
for each such person is kept on file at Consultant’s offices.

D.

Professional Liability (Errors & Omissions) Insurance. This coverage must be on a “claims
made” basis, including coverage for contractual liability. The Professional Liability Insurance
required by this Agreement must be endorsed to be applicable to claims based upon, arising out
of or related to services performed under this Agreement. Insurance must be maintained and
evidence of insurance must be provided for at least three years after completion of Consultant’s
services. If coverage is cancelled or non-renewed and not replaced with another claims made
policy form with a retroactive date prior to the Effective Date, Consultant must purchase extended
period coverage for a minimum of three years after completion of services.

E.

Workers Compensation. Consultant must have a State of California approved policy form
providing the statutory benefits required by law with employer’s liability limits of no less than
$1,000,000 per accident for all covered losses, or Consultant must provide evidence of an
approved self-insurance program. Consultant certifies that it is aware of the provisions of the
California Labor Code, which require every employee to be insured against liability for worker’s
compensation or to undertake self-insurance in accordance with the Labor Code. Consultant
certifies that it will comply with such provisions before commencing performance of services
under this Agreement and thereafter maintain such coverage as required by the Labor Code.

F.

Additional Insureds. Each Commercial General Liability Insurance policy and Business Auto
Insurance policy must provide that the District, its officials, officers, employees, agents and
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volunteers are “additional insureds” under the terms of the policy, and must provide that an act or
omission of one the insureds will not reduce or avoid coverage to the other insureds.
G.

Deductibles and Self-Insured Retention. Any deductibles or self-insured retentions applicable
to the insurance policies required under this Agreement must be declared to and approved by
District. In no event may any required insurance policy have a deductible, self-insured retention
or other similar policy provision in excess of $50,000 without prior written approval by District in
its sole discretion. At the option of District, either the insurer will reduce or eliminate such
deductibles or self-insured retentions with respect to the District’s additional insureds or
Consultant will procure a bond guaranteeing payment of any losses, damages, expenses, costs
or settlements up to the amount of such deductibles or self-insured retentions.

H.

Primary Insurance. Each of the policies maintained by Consultant under this Agreement (other
than Workers Compensation) must state that such insurance will be deemed “primary” so that
any insurance that may be carried by District will be deemed excess to that of Consultant. This
endorsement must be reflected on ISO Form No. CG 20 01 04 13 or current equivalent form
acceptable to District.

I.

Certificates of Insurance and Endorsements; Notice of Termination or Changes to Policies.
Prior to commencing any services under this Agreement, Consultant must file with the District
certificates of insurance and endorsements evidencing the existence of all insurance required by
this Agreement, along with such other evidence of insurance or copies of policies as may
reasonably be required by District. These certificates of insurance and endorsements must be in
a form approved by the District Attorney. Consultant must maintain current certificates and
endorsements on file with District during the term of this Agreement reflecting the existence of all
required insurance. Each of the certificates must expressly provide that no termination or
cancellation of the required coverage will be effective except upon 30 days’ prior written notice to
District. The delivery to District of any certificates of insurance or endorsements that do not
comply with the requirements of this Agreement will not waive the District’s right to require
compliance. In the event that Consultant’s policies are materially changed, Consultant must
provide the District with at least 30 days’ prior written notice of the applicable changes.

J.

Insurance Rating. All insurance required to be maintained by Consultant under this Agreement
must be issued by companies licensed by or admitted to conduct insurance business in the State
of California by the California Department of Insurance and must have a rating of A or better and
Class VII or better by the latest edition of A.M. Best’s Key Rating Guide.

K.

Aggregate Limits. The aggregate limits for each insurance policy required under this Agreement
must apply separately and solely to the services performed under this Agreement. If the required
policies do not have an endorsement providing that the aggregate limit applies separately to the
services being performed, or if defense costs are included in the aggregate limit, then the
required aggregate limits must be increased to an amount satisfactory to District.

L.

Excess or Umbrella Liability Insurance (Over Primary). If an excess or umbrella liability policy
is used to meet limit requirements, the insurance must provide coverage at least as broad as
specified for the underlying coverages. Any such coverage provided under an excess or umbrella
liability policy must include a “drop-down provision” providing primary coverage above a
maximum $25,000 self-insured retention for liability not covered by primary but covered by the
umbrella. Coverage must be provided on a “pay-on-behalf” basis, with defense costs payable in
addition to policy limits. There may be no cross-liability exclusion precluding coverage for claims
or suits by one insured against another. Coverage must be applicable to District for injury to
employees of Consultant, its subcontractors or others performing work to satisfy Consultant’s
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obligations under this Agreement. The scope of coverage provided is subject to approval of
District following receipt of proof of insurance as required herein. Limits are subject to review, but
in no event may be less than $4,000,000 per occurrence and aggregate.
M.

Waiver of Subrogation Rights. Consultant and each insurer providing any insurance required
by this Agreement must waive all rights of subrogation against District, its officials, officers,
employees, agents and volunteers, and each insurer must issue a certificate to the District
evidencing this waiver of subrogation rights.

N.

Subcontractor Insurance. Should the Consultant subcontract out any of the work or services
required under this Agreement, it must include all subcontractors as insured’s under its policies or
maintain separate certificates and endorsements for each subcontractor. As an alternative, the
Contractor may require all subcontractors to provide at their own expense evidence of all the
required coverages listed in this Exhibit C. If this option is exercised, both District and Consultant
must be named as additional insured under the subcontractor’s general liability policy. All
coverages for subcontractors will be subject to all the requirements of this Exhibit C. The District
reserves the right to perform an insurance audit during the term of this Agreement to verify
compliance with requirements.

O.

Failure to Maintain Required Insurance. If Consultant, for any reason, fails to obtain and
maintain the insurance required by this Agreement, District may terminate the Agreement.

P.

Higher Limits of Insurance. If Consultant maintains higher limits of insurance than the required
amounts shown in Section A above, then such amounts will be the minimum required under this
Agreement.

Q.

Effect of Coverage. The existence of the required insurance coverage under this Agreement will
not be deemed to satisfy or limit Consultant’s indemnity obligations under this Agreement.
Accordingly, any insurance proceeds available to District in excess of the limits and coverage
required by this Agreement, and which is applicable to a given loss, must be made available to
District to compensate it for such losses.

R.

Evaluation and Revision of Coverage. District retains the right to modify, delete, alter or
change the insurance requirements set forth in this Exhibit C upon not less than 90 days prior
written notice. If any such change results in a substantial additional cost to Consultant, the
District and Consultant may renegotiate Consultant’s compensation under this Agreement.
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