
 

 

SETTLEMENT AGREEMENT 

This AGREEMENT is made by and between TONYA DIMUZIO and MEGAN GRILZ, 

individually and on behalf of the CLASS they seek to represent, on the one hand, and Blazin 

Wings, Inc. d/b/a Buffalo Wild Wings, on the other hand, subject to both the terms and 

conditions hereof and the approval of the COURT. 

I. DEFINITIONS 

A. “ACTION” means the putative class action filed in the COURT, entitled Tonya 

DiMuzio, et al. v. Blazin Wings, Inc. a/k/a and d/b/a Blazin Wings Inc. also a/k/a and d/b/a 

Buffalo Wild Wings, Does 1 through 50, inclusive, Eighth Judicial District Court, Clark County, 

Nevada Case No. A-18-771424-C. 

B. “ADMINISTRATION COSTS” means the actual and direct costs reasonably 

charged by the SETTLEMENT ADMINISTRATOR for its services in administering the 

SETTLEMENT, including mailing CLASS NOTICE to the CLASS, and the distribution of 

SETTLEMENT BENEFITS. 

C. “AGREEMENT” means this document and all of the attachments hereto.  Each 

attachment hereto is expressly incorporated into this document by reference as though fully set 

forth herein. 

D. “BWW” means Blazin Wings, Inc. d/b/a Buffalo Wild Wings. 

E. “BWW’S COUNSEL” means the following attorneys who are counsel for BWW 

in the ACTION: 

Luanne Sacks 
SACKS, RICKETTS, & CASE LLP 

177 Post Street, Suite 650 
San Francisco, California 94108 

Telephone: (415) 549-0581 
Facsimile: (415) 549-0640 
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Lawrence J. Semenza, III 
Semenza Kircher Rickard 

10161 Park Run Drive, Suite 150 
Las Vegas, Nevada 89145 
Telephone: (702) 835-6803 
Facsimile: (702) 920-8669 

 
F. “BWW LOCATION” means a Buffalo Wild Wings restaurant location in the 

State of Nevada owned by BWW.    

G. “BWW EMPLOYEE” refers to anyone employed at any time during the CLASS 

PERIOD by BWW as an hourly paid non-exempt employee at a Buffalo Wild Wings restaurant 

in Nevada.   

H. “CLAIM” means the claim of a CLASS MEMBER or his or her legal 

representative submitted in compliance with the procedure provided in this AGREEMENT.   

I. “CLAIM FORM” means the document that accompanies the CLASS NOTICE by 

which a CLASS MEMBER may submit a CLAIM by mail, email, or facsimile.  The CLAIM 

FORM shall be in English and Spanish and contain language substantially similar to that recited 

in Exhibit D attached hereto. 

J. “CLAIMS DEADLINE” means the date sixty (60) days after the date on which 

the SETTLEMENT ADMINISTRATOR first mails CLASS NOTICE to the CLASS 

MEMBERS or such date otherwise ordered by the COURT. 

K. “CLASS” refers to all current and former BWW EMPLOYEES who worked for 

BWW in Nevada at any time during the CLASS PERIOD, except for those individuals who have 

already released the claims asserted in the ACTION against BWW. 

L. “CLASS COUNSEL” refers to the following attorneys who are counsel for 

PLAINTIFF and the CLASS in the ACTION: 
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Mark R. Thierman 
Joshua D. Buck 
Leah L. Jones 

Thierman Buck LLP 
7287 Lakeside Drive 
Reno, Nevada 89511 

 
Christian Gabroy 

Kaine Messer 
Gabroy Law Offices 

170 S. Green Valley Pkwy. 
Henderson, Nevada 89012 

M. “CLASS MEMBER” means each member of the CLASS and their agents, 

assigns, beneficiaries, heirs, guardians, and legal representatives. 

N. “CLASS NOTICE” means the notice of the SETTLEMENT and CLAIM FORM 

directed by First Class U.S. Mail to the CLASS at each CLASS MEMBER’s last known address.  

The CLASS NOTICE shall be in English and Spanish and contain language substantially similar 

to that recited in Exhibit C attached hereto. 

O. “CLASS PERIOD” means the time period between March 20, 2015, and the date 

information regarding the CLASS is provided to the SETTLEMENT ADMINISTRATOR for the 

purpose of issuing CLASS NOTICE. 

P. “COURT” means the Eighth Judicial District Court, Clark County, Nevada. 

Q. “EFFECTIVE DATE” means the earliest of the following: (1) the date of entry of 

the ORDER OF FINAL APPROVAL AND JUDGMENT if no objections are filed to the 

SETTLEMENT, or if all objections are withdrawn prior to the Court ruling on them; or (2) 

thirty-five (35) days after the entry of the ORDER OF FINAL APPROVAL AND JUDGMENT 

if objections are filed and overruled and no appeal is taken of the ORDER OF FINAL 

APPROVAL AND JUDGMENT; or (3) if an appeal is made, ten (10) days after the date of the 

final resolution of that appeal and any subsequent appeals resulting in FINAL APPROVAL of 

the SETTLEMENT. 
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R. “EMPLOYER TAXES” means BWW’s share of corporate federal, state, and/or 

local payroll taxes that is owed on the portion of any SETTLEMENT CLASS MEMBER’s 

SETTLEMENT BENEFIT that is attributed to claims for unpaid wages.  The EMPLOYER 

TAXES will be withheld from and paid out of the SETTLEMENT FUND by the SETTLEMENT 

ADMINISTRATOR. 

S. “ESTIMATED NET SETTLEMENT FUND” means the SETTLEMENT FUND, 

net of estimated ADMINISTRATION COSTS, EMPLOYER TAXES, INCENTIVE AWARD, 

and FEE AND EXPENSE AWARD. 

T. “FEE AND EXPENSE AWARD” means an award of attorneys’ fees and the 

reimbursement of costs authorized by the COURT to be paid to CLASS COUNSEL for the 

services rendered representing PLAINTIFFS and the CLASS in the ACTION.  In no event shall 

the FEE AND EXPENSE AWARD exceed one-third ($933,333.33) of the SETTLEMENT 

FUND. 

U. “FINAL APPROVAL” means when the ORDER OF FINAL APPROVAL AND 

JUDGMENT has been entered by the COURT. 

V. “FINAL APPROVAL HEARING” means a hearing held before the COURT to 

consider FINAL APPROVAL of the SETTLEMENT; the NET DISTRIBUTION AMOUNT; the 

FEE AWARD and EXPENSE AWARD to be awarded to CLASS COUNSEL; any INCENTIVE 

AWARD to be awarded to PLAINTIFFS; and the merits of any objections to this AGREEMENT 

and the SETTLEMENT set forth herein or any of the terms thereof. 

W. “INCENTIVE AWARD” means an award authorized by the COURT to be paid to 

PLAINTIFFS in recognition of their efforts in prosecuting the ACTION and as full and final 

payment in consideration for the execution by PLAINTIFFS of a Release in the form attached 
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hereto as Exhibits A and B.  In no event shall the INCENTIVE AWARD exceed Fifteen 

Thousand Dollars ($15,000). 

X. “NET DISTRIBUTION AMOUNT” means the total amount paid to 

SETTLEMENT CLASS MEMBERS who submit QUALIFIED CLAIMS, including PAYROLL 

TAXES AND REQUIRED WITHHOLDING deducted by the SETTLEMENT 

ADMINISTRATOR.   

Y. “NET SETTLEMENT FUND” means the amount remaining in the 

SETTLEMENT FUND after deduction of the actual ADMINISTRATION COSTS, 

EMPLOYER TAXES, INCENTIVE AWARD, and FEE AND EXPENSE AWARD.  

Z. “OBJECTION/EXCLUSION DEADLINE” means the date sixty (60) days after 

the date on which the SETTLEMENT ADMINISTRATOR first mails CLASS NOTICE to the 

CLASS or such date otherwise ordered by the COURT. 

AA. “ORDER OF FINAL APPROVAL AND JUDGMENT” means an order issued by 

the COURT approving this AGREEMENT as binding upon the PARTIES and SETTLEMENT 

CLASS MEMBERS, and entering judgment substantially in the form of Exhibit G hereto.   

BB. “PARTY” or “PARTIES” means PLAINTIFFS, individually and on behalf of the 

CLASS they seek to represent, and/or BWW as defined herein.    

CC. “PAYROLL TAXES AND REQUIRED WITHHOLDING” means any and all 

applicable federal, state, and/or local payroll taxes, including those collected under authority of 

the Federal Insurance Contributions Act, on the portion of any SETTLEMENT CLASS 

MEMBER’s SETTLEMENT BENEFIT that is attributed to claims for unpaid wages as set forth 
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in Paragraph 36.  The PAYROLL TAXES AND REQUIRED WITHHOLDING will be withheld 

from and paid out of the SETTLEMENT FUND by the SETTLEMENT ADMINISTRATOR.  

DD. “PLAINTIFFS” means Plaintiff Tonya DiMuzio as well as Megan Grilz, who will 

be added as a plaintiff to an amended complaint Plaintiff Tonya DiMuzio will file before or 

concurrently with the Motion for Preliminary Approval in the ACTION. 

EE. “PRELIMINARY APPROVAL” means that the COURT has entered an order 

substantially in the form of Exhibit F attached hereto, preliminarily approving the terms and 

conditions of this AGREEMENT and the SETTLEMENT, including the manner of providing 

CLASS NOTICE to CLASS MEMBERS and approving the certification of the CLASS for 

settlement purposes. 

FF. “PRELIMINARY APPROVAL HEARING” means a hearing held before the 

COURT to consider approving the terms and conditions of this AGREEMENT and the 

SETTLEMENT, including the manner of providing CLASS NOTICE to CLASS MEMBERS 

and approving certification of the CLASS for settlement purposes. 

GG. “QUALIFIED CLAIM” means a complete, accurate, and signed CLAIM FORM 

by a SETTLEMENT CLASS MEMBER that is timely postmarked and accepted for payment by 

the SETTLEMENT ADMINISTRATOR.   

HH. “SETTLED CLAIMS” means all claims, demands, rights, and liabilities known or 

unknown, whether in tort, contract, or for violation of any state or federal constitution, statute, 

rule, or regulation arising out of, in connection with, or related to the allegations in the ACTION.  

The SETTLED CLAIMS include all causes of action that were delineated in the ACTION 

against BWW.  The SETTLED CLAIMS also include all causes of action arising out of, in 

connection with, or related to the facts pleaded in the ACTION against BWW but which were 
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not specifically delineated as a cause of action in the ACTION against BWW.  The release 

described in Paragraph 39 covers all remedies that could be claimed for the SETTLED CLAIMS 

including but not limited to statutory, constitutional, contractual, and common law claims for 

wages, damages, unpaid costs, penalties, liquidated damages, punitive damages, interest, 

attorneys’ fees, litigation costs, restitution, or equitable relief against BWW.  The SETTLED 

CLAIMS against BWW include claims covered by, without limitation, the federal Fair Labor 

Standards Act; Chapter 608 of the Nevada Revised Statutes, including but not limited to Nevada 

Revised Statutes §§ 608.016, 608.018, 608.019, 608.020-608.050, 608.140, and 608.260; the 

Nevada Constitution, Article 15, Section 16; and any other applicable wage and hour provision 

of the Nevada Revised Statutes, in all of its iterations, to the fullest extent permitted by law.  

Nothing in this Paragraph is intended to extend the scope of the release applicable to the CLASS 

as described in Paragraph 39 and nothing in this Paragraph shall release any remedy that is not 

associated with a SETTLED CLAIM.   

II. “SETTLEMENT” means the terms and conditions set forth in this 

AGREEMENT. 

JJ. “SETTLEMENT ADMINISTRATOR” means the settlement administrator 

appointed to administer the SETTLEMENT pursuant to this AGREEMENT, CPT Group, Inc. 

KK. “SETTLEMENT BENEFIT” means the share of the NET DISTRIBUTION 

AMOUNT distributed to a SETTLEMENT CLASS MEMBER following the submission of a 

QUALIFIED CLAIM, net of PAYROLL TAXES AND REQUIRED WITHHOLDING.  

LL. “SETTLEMENT CLASS” means all members of the CLASS who have not 

excluded themselves from the SETTLEMENT by submitting a timely written request for 

exclusion in accordance with the requirements set forth in the CLASS NOTICE. 
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MM. “SETTLEMENT CLASS MEMBER” means each member of the SETTLEMENT 

CLASS. 

NN. “SETTLEMENT FUND” means the total of (1) ADMINISTRATION COSTS; 

(2) any INCENTIVE AWARD the COURT approves to be paid to PLAINTIFFS; (3) any FEE 

AND EXPENSE AWARD the COURT approves to be paid to CLASS COUNSEL; (4) the NET 

DISTRIBUTION AMOUNT to be distributed for the benefit of SETTLEMENT CLASS 

MEMBERS who submit a QUALIFIED CLAIM; and (5) EMPLOYER TAXES.  In no event 

shall the SETTLEMENT FUND exceed Two Million Eight Hundred Thousand Dollars 

($2,800,000). 

OO. “SETTLEMENT WEBSITE” means the website providing information regarding 

the SETTLEMENT, substantially in the form of Exhibit E attached hereto, to be created and 

maintained by the SETTLEMENT ADMINISTRATOR. 

II. RECITALS 

1. Background of Matter 

(A) On March 20, 2018, plaintiff Tonya DiMuzio, a current BWW 

EMPLOYEE at the Buffalo Wild Wings restaurant located in Henderson, Nevada, filed 

the ACTION against BWW (“Complaint”) asserting causes of action for (1) failure to 

pay overtime wages in violation of NRS 608.018 and 608.140, (2) waiting time penalties 

pursuant to NRS 608.020-.050 and 608.140, and (3) injunctive/declaratory relief. 

(B) In light of the uncertain outcome of the ACTION, the PARTIES concluded, 

based upon their investigation and discovery and taking into account the sharply 

contested issues, the expense and time necessary to pursue the ACTION through trial and 

appeals, the risks and costs of further prosecution of the ACTION, the uncertainties of 
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complex litigation, and the potential benefits of settlement to the CLASS, that a 

settlement on the terms set forth herein is fair, reasonable, adequate, and in the best 

interests of the CLASS MEMBERS. 

2. PLAINTIFFS have claimed, and continue to claim, that the contentions made in 

the ACTION have merit.  Nothing in this AGREEMENT may be construed as, or may be used 

as, an admission by PLAINTIFFS that any of their claims is without merit. 

3. BWW denies all of the claims, contentions, and each and every allegation made 

by PLAINTIFFS in the ACTION.  Nothing in this AGREEMENT may constitute, may be 

construed as, or may be used as an admission by BWW of any fault, wrongdoing, or liability 

whatsoever. 

4. CLASS COUNSEL and BWW’S COUNSEL have conducted sufficient 

discovery, investigation, and research to reach this AGREEMENT.   

5. CLASS COUNSEL have investigated and evaluated the applicable law and facts 

regarding the claims presented in the ACTION and the potential defenses thereto.  CLASS 

COUNSEL have discussed and assessed the relative strength of the fundamental premises 

underlying the ACTION and have concluded that this SETTLEMENT is fair and adequate under 

the circumstances. 

6. PLAINTIFFS recognize the risks associated with further litigation through trial 

and through any appeals.  PLAINTIFFS therefore deem it desirable and beneficial that the 

ACTION be settled in the manner and upon the terms and conditions set forth herein. 

7. PLAINTIFFS, on their own behalf and on behalf of the CLASS, further 

acknowledge and agree that BWW disputes the merits of PLAINTIFFS’ claims against it.   
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8. BWW believes an award against it is unlikely because, among other things, BWW 

contends that it has complied at all times with relevant provisions of Chapter 608 of the Nevada 

Revised Statutes, and that the COURT would grant summary judgment in its favor and deny any 

motion by PLAINTIFFS for class certification and that PLAINTIFFS’ alleged damages, if any, 

are minimal in any event.  Nonetheless, BWW acknowledges that continued litigation and the 

likelihood of future appeals are protracted, expensive, and may impose significant burdens and 

disruption on BWW’s business and, as such, settlement is desirable.  BWW therefore deems it 

desirable and beneficial that the ACTION be settled in the manner and upon the terms and 

conditions set forth herein. 

NOW THEREFORE, it is agreed by and between the undersigned that the ACTION be 

globally settled and compromised as among PLAINTIFFS (on behalf of themselves and of the 

CLASS they propose to represent) and BWW, conditioned upon approval of the COURT, on the 

following terms and conditions. 

III. CONSIDERATION FROM BWW 

9. In full, complete, and final settlement and satisfaction of the ACTION as against 

BWW, and all SETTLED CLAIMS, and subject always to all of the terms, conditions, and 

provisions of this AGREEMENT, including COURT approval, BWW agrees to provide the 

following consideration: 

(A) Within ten (10) days after the EFFECTIVE DATE, BWW shall pay or 

cause to be paid the SETTLEMENT FUND.  The SETTLEMENT FUND shall be 

established by the SETTLEMENT ADMINISTRATOR as a Qualified Settlement Fund 

pursuant to Section 468B(g) of the Internal Revenue Code, and all regulations 

promulgated thereunder for the purpose of administering the SETTLEMENT.  In the 
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event the SETTLEMENT is cancelled pursuant to this AGREEMENT, the COURT 

denies FINAL APPROVAL, or an appeal leaves the SETTLEMENT unenforceable, the 

PARTIES shall be returned to the same positions as existed at the time of this 

AGREEMENT, and all funds in the SETTLEMENT FUND provided for in this 

Paragraph shall be returned to BWW, with the exception of amounts paid or owing to the 

SETTLEMENT ADMINISTRATOR for ADMINISTRATION COSTS actually incurred 

for services already performed. 

(B) The SETTLEMENT FUND in this ACTION shall not exceed a total of 

Two Million Eight Hundred Thousand Dollars ($2,800,000) and has five (5) components: 

(1) the INCENTIVE AWARD; (2) the FEE AND EXPENSE AWARD; (3) 

ADMINISTRATION COSTS; (4) EMPLOYER TAXES; and (5) the NET 

DISTRIBUTION AMOUNT. 

IV. PRELIMINARY APPROVAL AND CLASS CERTIFICATION 

10. Solely for purposes of consummation and fulfillment of this AGREEMENT, the 

PARTIES each agree to the certification of the CLASS.  BWW’s agreement to certification of 

the CLASS for purposes of the SETTLEMENT is expressly conditioned upon the entry of 

PRELIMINARY APPROVAL by the COURT and entry of the ORDER OF FINAL 

APPROVAL AND JUDGMENT by the COURT.  Should, for whatever reason, the COURT fail 

to enter PRELIMINARY APPROVAL, FINAL APPROVAL, or if the SETTLEMENT is 

terminated, cancelled, or fails to become effective for any reason whatsoever pursuant to the 

terms set forth in this AGREEMENT, then the PARTIES’ agreement to class certification shall 

become null and void ab initio and shall have no bearing on, and shall not be admissible in 

connection with, the issue of whether or not certification would be appropriate in a non-

settlement context. 
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11. COUNSEL for the PARTIES shall jointly request a hearing before the COURT to 

be held on the earliest practicable date to seek PRELIMINARY APPROVAL of the 

SETTLEMENT.  In conjunction with such hearing, CLASS COUNSEL shall submit this 

AGREEMENT, together with the attachments hereto, and any other documents necessary to 

implement the SETTLEMENT.  Simultaneously with the filing of this AGREEMENT and solely 

for purposes of this SETTLEMENT, CLASS COUNSEL shall request that the COURT enter an 

order, substantially in the form of Exhibit F attached hereto, preliminarily approving the 

proposed SETTLEMENT; certifying the CLASS; approving the proposed CLASS NOTICE and 

its dissemination; approving CPT Group, Inc. as SETTLEMENT ADMINISTRATOR; 

approving CLASS COUNSEL as counsel for the CLASS; approving PLAINTIFFS as the 

representatives of the CLASS (“CLASS REPRESENTATIVES”); and setting a date for the 

FINAL APPROVAL HEARING.  BWW’s COUNSEL shall not object and will affirmatively 

express BWW’s non-opposition to the requests to be made by CLASS COUNSEL that are 

consistent with this AGREEMENT. 

12. This SETTLEMENT is expressly conditioned upon the COURT preliminarily 

approving this SETTLEMENT and certifying the CLASS.  If the COURT does not preliminarily 

approve the SETTLEMENT following the PRELIMINARY APPROVAL HEARING (including 

certifying the CLASS), then this AGREEMENT shall become null and void ab initio and shall 

have no bearing on, and shall not be admissible in connection with, the issue of whether or not 

certification would be appropriate in a non-settlement context and BWW shall have no further 

obligation under this AGREEMENT.   

 

 

 



 

13 
 

V. CLASS NOTICE AND SETTLEMENT ADMINISTRATION 

13. The PARTIES, subject to COURT approval, agree to the following procedures for 

giving notice of this SETTLEMENT to the CLASS: 

(A) Within twenty-one (21) days of PRELIMINARY APPROVAL or on such 

date otherwise ordered by the Court, BWW shall provide to the SETTLEMENT 

ADMINISTRATOR information regarding all CLASS MEMBERS, including their last 

known address, Social Security Number, dates of employment, and number of shifts 

worked during the CLASS PERIOD.  The SETTLEMENT ADMINISTRATOR shall not 

share this information with anyone, including but not limited to PLAINTIFFS and 

CLASS COUNSEL.  After delivery of the information set forth in this Paragraph to the 

SETTLEMENT ADMINISTRATOR, the SETTLEMENT ADMINISTRATOR shall 

obtain updates, if any, to the last known mailing addresses using information reasonably 

available from the National Change of Address database maintained by the United States 

Postal Service and such additional efforts as the SETTLEMENT ADMINISTRATOR 

reasonably believes are appropriate to identify updated mailing addresses, if any.   

(B) The SETTLEMENT ADMINISTRATOR shall send a copy of the CLASS 

NOTICE in the form approved by the COURT and CLAIM FORM to all persons shown 

by BWW’s records to be CLASS MEMBERS, via First Class U.S. Mail, no later than 

thirty (30) days after the COURT grants PRELIMINARY APPROVAL or on such date 

otherwise ordered by the Court, and make public the SETTLEMENT WEBSITE in the 

form approved by the COURT.   

(C) Each CLAIM FORM that is mailed to CLASS MEMBERS will show the 

number of shifts worked by that SETTLEMENT CLASS MEMBER and the estimated 
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SETTLEMENT BENEFIT, based on a one hundred percent (100%) claims rate, as 

calculated by the SETTLEMENT ADMINISTRATOR pursuant to Paragraph 28.   

(D) The SETTLEMENT ADMINISTRATOR shall perform a single skip trace 

using information identifying the CLASS, as necessary, to conduct an address update on 

any CLASS NOTICES returned to the SETTLEMENT ADMINISTRATOR.  The 

SETTLEMENT ADMINISTRATOR shall re-mail all CLASS NOTICES to new 

addresses within three (3) business days of obtaining such new addresses. 

(E) Any CLASS NOTICES returned to the SETTLEMENT 

ADMINISTRATOR as undelivered and bearing a forwarding address shall be re-mailed 

by the SETTLEMENT ADMINISTRATOR within three (3) days following receipt of the 

returned mail. 

(F) The SETTLEMENT ADMINISTRATOR shall establish an Internet 

website, with a domain name approved by BWW, that publishes the CLASS NOTICE to 

the CLASS no later than the date the SETTLEMENT ADMINISTRATOR first mails 

CLASS NOTICE pursuant to Paragraph 13(B), substantially in the form of Exhibit D 

hereto, and provides instructions for submitting a CLAIM FORM.  The SETTLEMENT 

ADMINISTRATOR shall maintain and not take down the SETTLEMENT WEBSITE 

until two hundred (200) days after the EFFECTIVE DATE.  When the SETTLEMENT 

WEBSITE is taken down, the SETTLEMENT ADMINISTRATOR shall immediately 

transfer ownership of the URL for the SETTLEMENT WEBSITE to BWW. 

(G) The SETTLEMENT ADMINISTRATOR shall be responsible for: 

(i) Receiving, tracking, and organizing the CLASS MEMBER 

information provided by BWW; 
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(ii) Following up with BWW with any questions about the CLASS 

MEMBER information provided; 

(iii) Translating the CLASS NOTICE and CLAIM FORM into 

Spanish; 

(iv) Printing and mailing to the CLASS MEMBERS the CLASS 

NOTICE and CLAIM FORMS approved by the COURT; 

(v) Establishing and maintaining the SETTLEMENT WEBSITE; 

(vi) Performing address updates and verifications prior to the first 

mailing of the CLASS NOTICE;  

(vii) Performing at least a single Skip Trace address follow up on any 

returned mail; 

(viii) Resolving any issues that may arise concerning whether an 

individual is a CLASS MEMBER and/or the number of shifts worked by each 

CLASS MEMBER; 

(ix) Consulting with counsel for the PARTIES concerning any relevant 

issue, including (without limitation) distribution of the CLASS NOTICE and 

payment of SETTLEMENT BENEFITS;  

(x) Calculating the ESTIMATED NET SETTLEMENT FUND, NET 

SETTLEMENT FUND, NET DISTRIBUTION AMOUNT, SETTLEMENT 

BENEFITS, PAYROLL TAXES AND REQUIRED WITHHOLDING, and 

EMPLOYER TAXES; 

(xi) Keeping track of timely and proper requests for exclusion;  
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(xii) Reporting of all taxable amounts on IRS Forms W-2 and 1099 as 

required, withholding of PAYROLL TAXES AND WITHOLDING and payment 

of EMPLOYER TAXES to the appropriate taxing authorities in a proper and 

timely manner including electronic payment or reporting requirements imposed 

by such authorities, if any; provided that the SETTLEMENT ADMINISTRATOR 

shall be responsible for any penalties, fines, or other amounts assessed by any 

governmental authority or costs for failure to properly or timely report, withhold, 

or pay such amounts including any legal fees or costs incurred by the PARTIES; 

(xiii) Distributing, by mail or otherwise, and paying SETTLEMENT 

BENEFITS, and INCENTIVE AWARD, FEE AND EXPENSE AWARD, and 

ADMINISTRATION COSTS as may be ordered by the COURT or as are 

otherwise necessary; 

(xiv) Preparing any declarations that are requested by the PARTIES or 

the COURT that are reasonably necessary for FINAL APPROVAL, setting forth, 

among other things, the number of CLASS NOTICES sent, the number of CLASS 

NOTICES returned, the number of QUALIFIED CLAIMS made, and any 

requests for exclusion; 

(xv) All tasks assigned to the SETTLEMENT ADMINISTRATOR 

under this AGREEMENT, which, if not completed properly or accurately, shall 

subject the SETTLEMENT ADMINISTRATOR to liability for any costs, fines, 

losses, or expenses or other amounts incurred by the PARTIES; and 

(xvi) Such other tasks as counsel for the PARTIES agree or the COURT 

orders the SETTLEMENT ADMINISTRATOR to perform. 
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(H) The PARTIES each represent they do not have any financial interest in the 

SETTLEMENT ADMINISTRATOR or otherwise have a relationship with the 

SETTLEMENT ADMINISTRATOR that could create a conflict of interest. 

 (J) Upon completion of the implementation and administration of the 

SETTLEMENT, the SETTLEMENT ADMINISTRATOR shall provide written 

certification of such completion to counsel for all PARTIES. 

14. The PARTIES agree that CLASS MEMBERS and persons purporting to act on 

behalf of CLASS MEMBERS who wish to object to the SETTLEMENT or to be excluded from 

the SETTLEMENT shall submit objections and/or file written requests for exclusion from the 

SETTLEMENT CLASS using the following procedures: 

(A) The CLASS NOTICE shall provide that CLASS MEMBERS who wish to 

object to the SETTLEMENT must file with the COURT and serve on counsel for the 

PARTIES a written statement objecting to the SETTLEMENT.  Such written statement 

and all supporting briefs or other materials must be filed with the COURT and mailed, 

via First Class U.S. Mail, to counsel for the PARTIES listed in Paragraphs E and L of the 

DEFINITIONS in this AGREEMENT and postmarked on or before the sixtieth (60th) day 

following the date CLASS NOTICE is mailed or by such date as otherwise ordered by 

the COURT. 

(B) The CLASS NOTICE shall also provide that CLASS MEMBERS who 

wish to exclude themselves from the SETTLEMENT must submit to the SETTLEMENT 

ADMINISTRATOR a written statement requesting exclusion from the SETTLEMENT.  

Such written request for exclusion must contain the name and address of the person 

requesting exclusion, must be mailed by First Class U.S. Mail to the SETTLEMENT 
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ADMINISTRATOR at the specified address and must be postmarked on or before the 

sixtieth (60th) day following the date CLASS NOTICE is mailed or by such date as 

otherwise ordered by the COURT.   

(C) CLASS MEMBERS who fail to submit a valid and timely request for 

exclusion consistent with this Paragraph shall be deemed to be a member of the 

SETTLEMENT CLASS and as such shall be bound by all terms of the SETTLEMENT 

and the ORDER OF FINAL APPROVAL AND JUDGMENT if the SETTLEMENT is 

approved by the COURT. 

(D) CLASS MEMBERS who submit valid and timely written requests for 

exclusion pursuant to the CLASS NOTICE consistent with this Paragraph shall not be 

bound by this SETTLEMENT or any order entered by the COURT approving this 

SETTLEMENT. 

(E) The SETTLEMENT ADMINISTRATOR shall provide to counsel for the 

PARTIES the names of those CLASS MEMBERS who have requested exclusion in 

writing no later than fourteen (14) days following the OBJECTION/EXCLUSION 

DEADLINE. 

(F) PLAINTIFFS acknowledge and agree that they will not seek to exclude 

themselves from this SETTLEMENT. 

15. If three percent (3%) or more of the total number of CLASS MEMBERS to whom 

a CLASS NOTICE was mailed request to exclude themselves from the SETTLEMENT, and/or if 

the number of shifts worked by members of the CLASS who request exclusion is more than three 

percent (3%) of the total number of shifts worked by the CLASS, BWW shall have the option, at 

its sole discretion, of canceling the SETTLEMENT in its entirety; provided, however, that BWW 
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must notify CLASS COUNSEL and the COURT that it is exercising such option within ten (10) 

days after being notified by the SETTLEMENT ADMINISTRATOR of the number of CLASS 

MEMBERS who have timely requested exclusion. 

16. The PARTIES agree to use commercially reasonable efforts to carry out the terms 

of this SETTLEMENT.  If contacted by a CLASS MEMBER, CLASS COUNSEL may provide 

advice or assistance regarding any aspect of the SETTLEMENT requested by the CLASS 

MEMBER.  At no time shall any of the PARTIES or their counsel or their agents seek to solicit 

or otherwise encourage CLASS MEMBERS or any other persons to submit written objections to 

the SETTLEMENT or requests for exclusion from the SETTLEMENT or to encourage CLASS 

MEMBERS or any other persons to appeal from the ORDER OF FINAL APPROVAL AND 

JUDGMENT.   

17. The ADMINISTRATION COSTS incurred by, or at the direction of, the 

SETTLEMENT ADMINISTRATOR in connection with the administration and implementation 

of this AGREEMENT shall be paid out of the SETTLEMENT FUND subject to the distribution 

formula listed below in Paragraph 28   

18. The SETTLEMENT ADMINISTRATOR shall keep BWW’S COUNSEL and 

CLASS COUNSEL apprised of the status of distribution of the CLASS NOTICE to the CLASS 

MEMBERS.  Upon completion of the implementation and administration of the SETTLEMENT, 

the SETTLEMENT ADMINISTRATOR shall provide written certification of such completion to 

counsel for all PARTIES.   

19. The PARTIES agree that within two hundred and ten (210) days after the 

EFFECTIVE DATE, the SETTLEMENT ADMINISTRATOR shall destroy all information 

received in connection with the implementation and administration of this SETTLEMENT and 
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shall not share this information with anyone including but not limited to, PLAINTIFF, CLASS 

COUNSEL, BWW, and BWW’S COUNSEL, except that the SETTLEMENT 

ADMINISTRATOR shall provide to CLASS COUNSEL, BWW, and BWW’S COUNSEL the 

names of those CLASS MEMBERS who requested exclusion. 

20. The PARTIES agree to cooperate in the SETTLEMENT administration process 

and to make all reasonable efforts to control and minimize the costs and expenses incurred in the 

administration and implementation of the SETTLEMENT. 

VI. FINAL APPROVAL AND JUDGMENT  

21. After PRELIMINARY APPROVAL, notice to the CLASS, and the expiration of 

the CLAIMS DEADLINE and OBJECTION/EXCLUSION DEADLINE, a FINAL APPROVAL 

HEARING shall be held on a date set by the COURT.  In connection with the FINAL 

APPROVAL HEARING, the PARTIES shall file such papers with the COURT as either their 

counsel or the COURT may determine to be necessary.  Before the FINAL APPROVAL 

HEARING, proof of CLASS NOTICE shall be provided by the SETTLEMENT 

ADMINISTRATOR to the PARTIES no later than thirty (30) days following the 

OBJECTION/EXCLUSION DEADLINE and such proof shall be filed prior to the FINAL 

APPROVAL HEARING. 

22. After FINAL APPROVAL of the SETTLEMENT and this AGREEMENT is 

granted, the PARTIES shall obtain entry of an ORDER OF FINAL APPROVAL AND 

JUDGMENT.  It is expressly agreed by the PARTIES that the COURT will retain jurisdiction to 

enforce the terms of this AGREEMENT and the ORDER OF FINAL APPROVAL AND 

JUDGMENT.  This AGREEMENT shall be admissible to prove the SETTLEMENT. 

23. The PARTIES expressly agree that, in the event:  
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(A) The COURT does not preliminarily approve the SETTLEMENT as 

provided herein; 

(B) The COURT does not finally approve the SETTLEMENT as provided 

herein;  

(C) The COURT does not enter the ORDER OF FINAL APPROVAL AND 

JUDGMENT as provided herein;  

(D) BWW cancels the SETTLEMENT pursuant to Paragraph 15; or 

(E) The SETTLEMENT does not become final for any reason, this 

AGREEMENT shall be null and void ab initio and any order entered by the COURT in 

furtherance of this SETTLEMENT shall be treated as withdrawn or vacated.  In such 

case, the PARTIES shall be returned to their respective statuses as of the date 

immediately prior to the execution of this AGREEMENT and the PARTIES shall 

proceed in all respects as if this AGREEMENT had not been executed. 

Notwithstanding the foregoing, neither the denial of, an appeal of, a modification of, nor a 

reversal on appeal of any FEE AND EXPENSE AWARD or INCENTIVE AWARD shall 

constitute grounds for cancellation or termination of this AGREEMENT. 

24. The ADMINISTRATION COSTS shall be paid out of the SETTLEMENT FUND 

to the SETTLEMENT ADMINISTRATOR within ten (10) days after BWW funds the 

SETTLEMENT FUND, including the costs associated with sending CLASS NOTICE to the 

CLASS. 

VII. FEE AND EXPENSE AND INCENTIVE AWARDS  

25. CLASS COUNSEL intend to request that the COURT award them a FEE AND 

EXPENSE AWARD but agree that, combined, the requested FEE AND EXPENSE AWARD 
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shall not exceed $933,333.33.  CLASS COUNSEL shall not be permitted to petition the COURT 

against BWW for any additional payments for fees, costs or expenses from BWW.  The FEE 

AND EXPENSE AWARD shall be for all claims for attorneys’ fees, costs and expenses of any 

kind, past, present, and future incurred in the ACTION in connection with claims against BWW.  

BWW shall not object and will affirmatively express BWW’s non-opposition to CLASS 

COUNSEL’s request for a FEE AND EXPENSE AWARD provided CLASS COUNSEL’s 

request for a FEE AND EXPENSE AWARD shall not collectively exceed $933,333.33, i.e., one-

third of the SETTLEMENT FUND.   

(A) Payment of any FEE AND EXPENSE AWARD to CLASS COUNSEL 

shall constitute full satisfaction by BWW of any obligation to pay any amounts to any 

person, attorney, or law firm for attorneys’ fees, expenses, or costs in the ACTION 

incurred by any attorney on behalf of PLAINTIFF, the CLASS, or the SETTLEMENT 

CLASS, and shall relieve BWW and BWW’S COUNSEL of any other claims or liability 

to any other attorney or law firm for any attorneys’ fees, expenses, and/or costs to which 

any of them may claim to be entitled on behalf of PLAINTIFFS, the CLASS, and/or the 

SETTLEMENT CLASS. 

(B) BWW’s own legal fees, costs, and expenses incurred in the ACTION shall 

be borne by BWW. 

26. CLASS COUNSEL intends to request that the COURT approve an INCENTIVE 

AWARD for PLAINTIFFS in an amount not to exceed a total of Fifteen Thousand Dollars 

($15,000).  BWW will not object and will affirmatively express BWW’s non-opposition to 

CLASS COUNSEL’s request, provided that the INCENTIVE AWARD payable to PLAINTIFFS 

does not exceed Fifteen Thousand Dollars ($15,000).  Any INCENTIVE AWARD approved by 
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the COURT shall be paid by the CLASS ADMINISTRATOR out of the SETTLEMENT FUND 

to PLAINTIFFS within ten (10) days after BWW funds the SETTLEMENT FUND, provided 

PLAINTIFFS have each executed a Release substantially in the form attached as Exhibits A and 

B.  Any INCENTIVE AWARD paid to PLAINTIFFS shall be reported on an IRS Form 1099 

(i.e., as “Other Income”) and provided to PLAINTIFFS and applicable governmental authorities. 

VIII. SETTLEMENT DISTRIBUTIONS 

27. The total SETTLEMENT BENEFIT that each SETTLEMENT CLASS 

MEMBER ultimately receives will depend on the number of shifts worked by each 

SETTLEMENT CLASS MEMBER during the CLASS PERIOD.    

28. For purposes of the CLASS NOTICE, and based on information from BWW 

pursuant to Paragraph 13(A), the SETTLEMENT ADMINISTRATOR shall determine an 

estimate of the value of each shift to be used for estimating benefits among CLASS MEMBERS 

(the “Initial Amount”).  The Initial Amount will be disclosed in the CLASS NOTICE and shall 

be determined as follows:  the SETTLEMENT ADMINISTRATOR shall assume a one hundred 

percent (100%) claims rate by CLASS MEMBERS, divide the ESTIMATED NET 

SETTLEMENT FUND by the total number of shifts worked (not employed) by CLASS 

MEMBERS during the CLASS PERIOD, and then multiply by the total number of shifts worked 

by that CLASS MEMBER.  The SETTLEMENT ADMINISTRATOR shall have sole authority 

to determine whether the information provided pursuant to Paragraph 13(A) is accurate and 

complete.  For purposes of calculating the ESTIMATED NET SETTLEMENT FUND, the 

SETTLEMENT ADMINISTRATOR shall assume that (a) ADMINISTRATION COSTS total 

$100,000, (b) INCENTIVE AWARD totals $15,000, and (c) FEE AND EXPENSE AWARD 

totals $933,333.33, and estimate EMPLOYER TAXES to be deducted.  

29. CLAIM FORMS that are mailed to the SETTLEMENT ADMINISTRATOR must 
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be postmarked, and CLAIM FORMS that are emailed or faxed to the SETTLEMENT 

ADMINISTRATOR must be sent, on or before the sixtieth (60th) day following the date CLASS 

NOTICE is first mailed, and the SETTLEMENT WEBSITE is established, or on such date 

otherwise set by the COURT.   

30. Following receipt of all QUALIFIED CLAIMS and FINAL APPROVAL, and the 

SETTLEMENT ADMINISTRATOR’s resolution of any challenges by SETTLEMENT CLASS 

MEMBERS to the ESTIMATED SETTLEMENT BENEFIT stated in the CLASS NOTICE, the 

SETTLEMENT ADMINISTRATOR shall determine the amount of benefits to be paid to each 

SETTLEMENT CLASS MEMBER who submitted a QUALIFIED CLAIM, and the total sum to 

be paid to all SETTLEMENT CLASS MEMBERS who submitted a QUALIFIED CLAIM shall 

constitute the NET DISTRIBUTION AMOUNT.  The SETTLEMENT ADMINISTRATOR 

shall have sole authority to resolve any challenges by SETTLEMENT CLASS MEMBERS to 

the estimated SETTLEMENT BENEFIT stated in the CLASS NOTICE and to determine 

whether the information provided on the CLAIM FORM is valid and complete.     

31. The SETTLEMENT ADMINISTRATOR shall mail a check within thirty (30) 

days after receipt of BWW’s payment of the SETTLEMENT FUND to the last known address of 

each SETTLEMENT CLASS MEMBER who timely submits a QUALIFIED CLAIM for the 

amount of the SETTLEMENT BENEFIT (the “Settlement Benefit Distribution”). 

32. Any check issued to any SETTLEMENT CLASS MEMBER as part of the 

Settlement Benefit Distribution shall remain valid and negotiable for ninety (90) days from the 

date of its issuance, but will thereafter automatically be canceled if not cashed by the 

SETTLEMENT CLASS MEMBER within that time.  In that event, within twenty-one (21) days 

following expiration of the ninety (90) day deadline for SETTLEMENT CLASS MEMBERS to 
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cash checks pursuant to this Paragraph, the SETTLEMENT CLASS MEMBER’s claim will be 

deemed null and void and of no further force and effect and the funds represented by such check 

shall be returned to BWW.      

33. Thirty (30) days after the deadline for SETTLEMENT CLASS MEMBERS to 

cash checks as part of the Settlement Benefit Distribution, the SETTLEMENT 

ADMINISTRATOR shall provide counsel for the PARTIES a written report listing the total 

amount of SETTLEMENT BENEFITS paid; the number of CLAIM FORMS returned; the 

number of CLAIMS submitted online through the SETTLEMENT WEBSITE; the number of 

checks issued to SETTLEMENT CLASS MEMBERS; the number and dollar amount of such 

checks that were negotiated and cashed; the number and dollar amount of checks issued that 

were not negotiated and cashed, if any; the amount of ADMINISTRATION COSTS; and the 

amount returned to BWW, if any.  

34. In no event shall the SETTLEMENT ADMINISTRATOR pay any 

SETTLEMENT BENEFIT to any SETTLEMENT CLASS MEMBER prior to the EFFECTIVE 

DATE. 

35. PAYROLL TAXES AND REQUIRED WITHHOLDING shall be deducted from 

the SETTLEMENT BENEFIT to be paid by the SETTLEMENT ADMINISTRATOR to each 

SETTLEMENT CLASS MEMBER.   

36. For purposes of calculating EMPLOYER TAXES to be paid out of the 

SETTLEMENT FUND, the PARTIES agree that one-third of the SETTLEMENT BENEFIT 

distributed to SETTLEMENT CLASS MEMBERS shall be allocated to claims for alleged 

unpaid wages (and each SETTLEMENT CLASS MEMBER will be issued an IRS Form W-2 for 

such payment) by the SETTLEMENT ADMINISTRATOR), one-third shall be allocated to 
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alleged non-wage payments (including penalties) (and each SETTLEMENT CLASS MEMBER 

will be issued an IRS Form 1099-MISC for such payment by the SETTLEMENT 

ADMINISTRATOR), and one-third shall be allocated to interest (and each SETTLEMENT 

CLASS MEMBER will be issued an IRS Form 1099-INT for such payment by the 

SETTLEMENT ADMINISTRATOR). 

37. The PARTIES understand that PLAINTIFFS and the SETTLEMENT CLASS 

MEMBERS who receive any payment pursuant to this AGREEMENT shall be solely responsible 

for any and all other individual tax obligations and consequences associated with this 

SETTLEMENT. 

38. No person shall have any claim against BWW, BWW’S COUNSEL, 

PLAINTIFF, the SETTLEMENT CLASS, CLASS COUNSEL, or the SETTLEMENT 

ADMINISTRATOR based on the mailings, distributions, or payments made in accordance with 

this AGREEMENT or any order of the COURT. 

IX. RELEASE 

39. As of the EFFECTIVE DATE, PLAINTIFFS and the SETTLEMENT CLASS 

MEMBERS expressly fully release and forever discharge BWW; Buffalo Wild Wings, Inc., a 

Minnesota corporation; Buffalo Wild Wings International, Inc., an Ohio corporation; Inspire 

Brands, Inc. a Delaware corporation; Roark Capital Management, LLC, a Delaware limited 

liability company; and each of their respective current and former parent companies, 

subsidiaries, divisions, and current and former affiliated individuals and entities, legal 

successors, predecessors (including companies they have acquired, purchased, or absorbed), 

assigns, joint ventures, and each and all of their respective officers, partners, directors, owners, 

stockholders, servants, agents, shareholders, members, managers, principals, investment 
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advisors, consultants, employees, representatives, attorneys, accountants, lenders, underwriters, 

benefits administrators, investors, funds, and insurers, past, present and future, and all persons 

acting under, by, through, or in concert with any of them (“Released Parties”), from any and all 

injuries, demands, losses, damages, costs, loss of service, expenses, compensation, claims, suits, 

causes of action, attorneys’ fees, obligations, rights, and liabilities of any nature, type, or 

description, whether known or unknown, contingent or vested, in law or in equity, based on 

direct or vicarious liability, and regardless of legal theory, that relate to, are based on, concern or 

arise from the SETTLED CLAIMS (as that term is defined herein), including but not limited to 

claims under the federal Fair Labor Standards Act; Chapter 608 of the Nevada Revised Statutes, 

including but not limited to Nevada Revised Statutes §§ 608.016, 608.018, 608.019, 608.020-

608.050, 608.140, and 608.260; the Nevada Constitution, Article 15, Section 16; and any other 

applicable wage and hour provision of the Nevada Revised Statutes, in all of its iterations.   

X. CONFIDENTIALITY 

40. The PARTIES, CLASS COUNSEL, and BWW’s COUNSEL agree that the 

existence and contents of this SETTLEMENT, and all related settlement communications will 

remain confidential until the motion for PRELIMINARY APPROVAL is filed with the COURT.  

The PARTIES agree that this provision shall not prevent the disclosure of such information prior 

to the filing of the motion for PRELIMINARY APPROVAL with the COURT to (1) regulators, 

rating agencies, independent accountants, advisors, financial analysts, agents, existing or 

potential insurers or reinsurers, experts, courts, co-counsel, the Released Parties and any existing 

or potential investor of or any existing or potential lender to any of the Released Parties, the 

SETTLEMENT ADMINISTRATOR as may reasonably be required to effectuate this 

SETTLEMENT, and/or as otherwise required to comply with any applicable law or regulation; 



 

28 
 

(2) any person or entity to whom the PARTIES agree in writing disclosure must be made to 

effectuate this SETTLEMENT, and/or (3) by BWW or any of the Released Parties as necessary 

for any reasonable commercial purpose. 

41. PLAINTIFFS and CLASS COUNSEL agree that the discussions and the 

information exchanged in the course of negotiating this SETTLEMENT and AGREEMENT is 

confidential and was made available on the condition that they not be disclosed to third parties, 

that they not be the subject of public comment, and that they not be publicly disclosed or used by 

PLAINTIFFS or CLASS COUNSEL in any way in the ACTION should it not settle, or in any 

other proceeding. 

XI. PROHIBITION ON PRESS RELEASES 

42. PLAINTIFFS and CLASS COUNSEL agree they will not contact the press, issue 

any press releases, give any interviews, or comment upon this SETTLEMENT to any person 

other than CLASS MEMBERS in any way other than as specifically provided in this 

AGREEMENT.  PLAINTIFFS and CLASS COUNSEL agree that, if approached by any person 

other than CLASS MEMBERS, they will say only that the ACTION settled and that information 

about the SETTLEMENT is available through the SETTLEMENT WEBSITE.  CLASS 

COUNSEL may, however, identify the SETTLEMENT generally, and its amount, so long as 

they do not reference BWW’s name. 

XII. NONDISPARAGEMENT 

43. PLAINTIFFS and CLASS COUNSEL agree that she or they will not disparage 

BWW or any of the Released Parties in any manner potentially harmful to them or their business, 

business reputation, or personal reputation.  This includes, but is not limited to, publishing 

disparaging statements (whether anonymously or for ascription) on the web, in blogs, in chat 

rooms, in emails, social media, or in any other electronic means of transmitting information. 
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XIII. CONFIDENTIAL DOCUMENTS 

44. All of the PARTIES agree to cooperate and to work with one another to protect 

any confidential materials produced in the ACTION.  This includes, but is not limited to, 

promptly complying with all aspects of any protective order regarding such information and 

stipulating that any confidential information submitted to any court in the ACTION will be 

sealed. 

XIV. AGREEMENT TO COOPERATE 

45. All of the PARTIES, their successors and assigns, and their attorneys agree to 

cooperate with one another in seeking COURT approval of this SETTLEMENT and to effectuate 

this AGREEMENT. 

XV. CHOICE OF LAW 

46. In determining the rights of the PARTIES hereto, this AGREEMENT shall be 

governed by, construed, and interpreted in accordance with the internal laws of the State of 

Nevada, without regard to the conflict of laws principles thereof.  

XVI. WARRANTIES 

47. Each signatory to this AGREEMENT hereby warrants that she/he/it has the 

authority to execute this AGREEMENT and thereby bind the respective PARTY.  PLAINTIFFS 

warrant and represent that they are the sole and lawful owner of all rights, title, and interest in 

and to all of the SETTLED CLAIMS and that they have not heretofore voluntarily, by operation 

of law or otherwise, sold, assigned, or transferred or purported to sell, assign, or transfer to any 

other person or entity any SETTLED CLAIMS or any part or portion thereof. 

XVII. BINDING EFFECT OF THE AGREEMENT 

48. The terms of this AGREEMENT shall inure to the benefit of, and be binding 

upon, the PARTIES and their respective heirs, legal representatives, executors, administrators, 
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successors, and assigns. 

XVIII. INTEGRATION CLAUSE 

49. This AGREEMENT and its attachments constitute the entire agreement of the 

PARTIES with respect to the matters discussed herein, and supersede all prior or 

contemporaneous oral or written understandings, negotiations, agreements, statements, or 

promises.  In executing this AGREEMENT, the PARTIES acknowledge that they have not relied 

upon any oral or written understandings, negotiations, agreements, statements, or promises that 

are not set forth in this AGREEMENT. 

XIX. MODIFICATIONS IN WRITING ONLY 

50. This AGREEMENT may not be amended or modified in any respect except by a 

written instrument duly executed by all of the PARTIES to this AGREEMENT or their counsel. 

XX. HEADINGS 

51. The headings and captions contained in this AGREEMENT are inserted only as a 

matter of convenience and in no way define, limit, extend, or describe the scope of this 

AGREEMENT or the intent of any provision thereof. 

XXI. COUNTERPARTS 

52. This AGREEMENT may be executed in one or more counterparts, each of which 

shall be an original, and this AGREEMENT is effective upon execution of at least one 

counterpart by each party to this AGREEMENT. 

XXII. NO ADMISSIONS 

53. If this AGREEMENT does not become effective or is cancelled or terminated for 

any reason, it shall be deemed negotiation for settlement purposes only and will not be 

admissible in evidence or usable for any purposes whatsoever in the ACTION or any 

proceedings between the PARTIES.  BWW denies all of the claims, contentions, and each and 
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every allegation made by the PLAINTIFFS in the ACTION.  Nothing in this AGREEMENT 

may constitute, may be construed as, or may be used as an admission by BWW of any fault, 

wrongdoing, or liability whatsoever. 

XXIII. NO TAX ADVICE 

54. Neither CLASS COUNSEL nor BWW’S COUNSEL intend anything contained 

herein to constitute legal advice regarding the tax consequences of any amount paid hereunder, 

nor shall it be relied upon as such. 

XXIV. TERMINOLOGY AND CONSTRUCTION 

55. All personal pronouns used in this AGREEMENT, whether used in the masculine, 

feminine, or neuter gender, shall include all other genders and the singular shall include the 

plural and vice versa. 

XXV. CONFLICTS 

56. In the event of a conflict between this AGREEMENT and any other document 

prepared pursuant to the SETTLEMENT, the terms of this AGREEMENT supersede and control. 

XXVI. WAIVER 

57. Any failure by any PARTY to insist upon the strict performance by any other 

PARTY of any provisions of this AGREEMENT shall not be deemed a waiver of any provision 

of this AGREEMENT and such PARTY, notwithstanding such failure, shall have the right 

thereafter to insist upon the specific performance of any and all of the provisions of this 

AGREEMENT. 

XXVII. AGREEMENT DRAFTED BY ALL PARTIES 

58. This AGREEMENT has been, and shall be construed to have been, drafted by all 

the PARTIES to it, and the PARTIES agree that any rule which construes ambiguities against the 

drafter shall have no force or effect.
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ATTACHMENTS 

Exhibit A 

Exhibit B 

Release of Claims By Plaintiff Tonya DiMuzio 

Release of Claims By Plaintiff Megan Grilz 

Exhibit C Form of Notice of Proposed Class Action Settlement  

Exhibit D 

Exhibit E 

Exhibit F 

Claim Form    

Settlement Website Template 

[Proposed] Order Granting Preliminary Approval of Settlement 

Exhibit G [Proposed] Order of Final Approval 

  

 










