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FOREWORD

Two hundred years ago, British parliamentarian William Wilberforce and a group of
courageous campaigners changed the public perception of slavery and overcame strong
resistance to push through legislation that brought about the end of the transatlantic
slave trade.

Despite the achievements of those 19th-century abolitionists, slavery remains very
much with us today. Around the world, millions of people, usually women and children,
are trapped in a modern form called human trafficking: 21st-century abolitionists are
now needed to enact laws and take measures to set victims of trafficking free and
stamp out a crime that shames us all.

Parliaments and parliamentarians have the power to prevent human trafficking by rais-
ing awareness and curbing exploitative practices. They can adopt the laws needed
to prosecute traffickers and protect the rights of victims; they can also take steps to
combat the crime of human trafficking at international level.

UNODC and the IPU have teamed up, as part of UN.GIFT, to encourage parliamentarians
to take an active part in stopping human trafficking. Combating Trafficking in Persons: A
Handbook for Parliamentarians is intended to help them do this.

The Handbook contains a compilation of international laws and good practices devel-
oped to combat human trafficking. It offers guidance on how national legislation can
be brought in line with international standards by, for example, defining trafficking in
persons and criminalizing all its forms. It outlines measures to prevent commission of
the crime of trafficking in persons, to prosecute offenders and to protect victims. It also
contains advice on how to report on this crime and how to enlist civil society in the
cause.

As public awareness of human trafficking grows, people are demanding that action be
taken to end it. As their elected representatives, parliamentarians have a responsibility
and the power to ensure that laws and other measures are put in place and imple-
mented to that end. The Handbook is intended to inspire them to enact sound laws and
adopt good practices that will strengthen national responses to human trafficking.

The Handbook is a work in progress. It cannot hope to provide all the answers needed.
UN.GIFT passes the baton to parliamentarians themselves and urges them to meet the
challenge of developing innovative and effective responses to trafficking in persons. It
is hoped that the Handbook will provide a starting point for and motivate other partners
to take further action against a crime that has no place in the 21st century.

Anders B. Johnsson
Secretary General
United Nations Office on Drugs and Crime Inter-Parliamentary Union




INTRODUCTION

Trafficking in persons is a form of modern-day slavery, a human rights violation that
constitutes a crime against the individual and the State. It must be recognized and
punished by legislative means. Crucially, it is a crime against human as well as State
security; as such, action taken to prevent trafficking, prosecute traffickers and protect
the victims must be centred on individual human as opposed to solely State security.

Trafficking in persons constitutes a form of violence against its most frequent victims:
women and children. It is also a form of unlawful interference with international family
law, as some types of trafficking involve distorting or taking advantage of legitimate
family practices. Certain customary practices viewed in some quarters as inherently
harmful to human rights and dignity may also contribute to trafficking.

Trafficking in persons is an illegal business that in some cases capitalizes on interna-
tional migration flows. It has an enormous impact on its victims, causing them psycho-
logical and physical harm and trauma and increasing their chances of contracting grave
diseases such as HIV/AIDS.

Trafficking in persons is driven by gender inequality, the absence of equal opportunity,
stark intra- and inter-State economic disparities, corruption and vulnerability due to
failing judicial and law enforcement systems, civil instability and the failure of States
to protect and provide for their citizens. Demand for commercial sex and cheap con-
struction, manufacturing, industrial and domestic labour is a contributing factor.

Trafficking in persons cannot be combated through crime control or prosecution alone;
its criminalization is imperative but insufficient. Anti-trafficking legislation should also
recognize trafficked persons as victims entitled to protection of their basic human
rights. Laws on immigration, labour, health and child protection must be reviewed and
amended to cover all aspects of trafficking, so as to provide a comprehensive frame-
work for addressing the phenomenon. They must then be effectively enforced and their
implementation monitored.

States must act to build a comprehensive framework aimed at preventing victimiza-
tion and revictimization, at protecting those who have suffered from the crime and
prosecuting the criminals. They must act to combat the contributing factors, striving to
provide for their citizens in ways that diminish vulnerability to trafficking and to develop
alternatives to the exploitation that is at times inherent in the demand for cheap labour
and services. They must be vigilant in enforcing laws and monitoring activities so as to
minimize the profits to be made from trafficking in persons.

Trafficking in persons is a global problem that transcends national boundaries. It is thus
often a transnational crime, similar in nature to international drug and arms traffick-
ing. It therefore requires transnational policies that engage international cooperation
through information exchange and mutual assistance.



As of November 2008, 63 per cent of the 155 countries and territories covered in the
UNQODC Global Report on Trafficking in Persons had adopted laws addressing the major
forms of trafficking. Another 16 per cent had adopted laws covering only certain ele-
ments of the Trafficking in Persons Protocol definition. In 2003, only one third of the
countries covered in the report had legislation against human trafficking; at the end of
2008, four fifths did. In other words, the number of countries with such legislation more
than doubled between 2003 and 2008 in response to the passage of the Protocol. In
addition, 54 per cent of the responding countries had established a special anti-human
trafficking police unit, and more than half had developed a national action plan to deal
with the issue.

The work involved in combating trafficking in persons is fraught with many challenges,
and there are significant regional variations in countries’ compliance with international
standards. It is no easy matter to implement laws; doing so requires resources, continu-
ous oversight, monitoring and evaluation. The investigation and prosecution of cases of
trafficking is a complex and time-consuming process that necessitates rigorous training
and the commitment of law enforcement agencies and judicial authorities, whose work
may also be hampered by corrupt practices. Another obstacle is the identification of
victims, who often fear deportation or reprisals from traffickers.

An effective response to trafficking in persons can nevertheless have a multiplier effect
and begin to chip away at the industry as a whole. For example, enacting laws that
treat trafficked people as victims rather than criminals and engaging in public aware-
ness campaigns towards them can have a positive impact on their willingness to step
forward and lead to more prosecutions. Enacting witness assistance and protection
programmes that provide victims with comprehensive protection can likewise encour-
age them to testify. Effective prosecution accompanied by harsh penalties can serve as
a deterrent to future traffickers.

Effective use of the Internet and other forms of information technology such as web-
sites and computer databases can also serve to combat trafficking in persons. Statistics
are difficult to collect and quickly become outdated, but information technology-related
initiatives can be used to enhance coordination and information-sharing among NGOs,
civil society organizations and governments, including law enforcement officials, across
regions. The Internet can be used to spread information about anti-trafficking initiatives
and to educate the public about the dangers and issues surrounding trafficking in per-
sons, and to promote hilateral and multilateral networking with a view to stepping up
the pressure and addressing the problem. Comprehensive anti-trafficking databases
can connect isolated anti-trafficking groups across regions, provide information to law
enforcement and border control officials on persons suspected of being trafficked, as-
sist victims and provide accurate trafficking statistics.

Parliamentarians have an essential role to play in the fight against human trafficking.
The present Handbook for Parliamentarians suggests some practical ways in which
they can develop and promote the comprehensive frameworks needed to do so.

Xi






CHAPTER 1
THE INTERNATIONAL LEGAL FRAMEWORK TO
COMBAT TRAFFICKING IN PERSONS

MARIA
Fvery day a{ter school, Maria sold bread by the side of the road to

supplement her family’s limited income. When business was slow, the
1 f—year—old chatted with Sofia, a 35-year-old woman who lived in the
same Latin American village and often stopped by to visit. The two
developed a hfriendship, and in 2004 Sofia made Maria an offer. She
promised a high-paying job in the capital that would allow Maria to
send money home and e(lf pull her family out of poverty. Maria agreed
and, at Sofia’s urging, did not tell her parents she was leaving.

On the day of the trip, Sofia gave Maria a drink that made her dizzy,
then unconscious. F%en she awoke, the two of them were in a taxi
arriving at an unfamiliar restaurant in the capital. Sofia told Maria
to go in and clean up, after which the taxi driver drove her and three
other girls to a guesthouse. The taxi driver called them inside one af-
ter another; Maria was the last. Inside the guesthouse, the taxi driver

raped her.

Stunned and broken, but feeling powerless to stop what was happen-
ing, Maria was brought back to the restaurant, where she was forced to
waitress for a month until Sofia returned. At that point, Sofia claimed
to be Maria’s mother and collected the girl’s wages, then relocated
her to another restaurant in the city. There, Maria was again forced
to wait on tables, but soon the servitude extended to sex with custom-
ers in a backroom. Weeks later, the cycle was repeated: Sofia arrived,
claimed Maria’s earnings and relocated her, this time to a dancing
parlour. Suspicious of Sofia and Maria’s relationship, the owner of the
establishment alerted the local authorities, but they took no action. At
the dancing parlour, Maria was forced to work, but was not sexually
exploited.

Maria’s salvation finally came when, one night, her uncle happened to
visit the dancing parlour. Recognizing Maria, he informed her parents,
who sought assistance from a human rights association. Staff from the
association freed Maria and filed a criminal suit against the perpetra-
tors in provincial court. In December 2005, Sofia was sentenced to
10 years in prison and fined approximately U. $ 250, which Maria
received as compensation. The taxi driver was not convicted. Despite
Maria’s testimony, the investigating judge dropped the charges against
him because Sofia and Maria made contradictory statements and
Maria was unable to locate the guesthouse where s]ze was raped. The
Judge made no attempt to summon witnesses from the guesthouse or
restaurant.



1.1 The primary reference

The international consensus on the need to combat human trafficking was con-
solidated in December 2000 when States signed the Trafficking in Persons Pro-
tocol, the first international legal instrument defining State responsibilities to
prevent, suppress and punish human trafficking. The Trafficking in Persons Pro-
tocol is the primary reference tool used by countries to develop their national
approaches to combating this scourge, to shape regional policy frameworks
and to guide international cooperation in this field. It entered into force in just
three years (on 25 December 2003), and as at February 2009 had been ratified
by 124 countries.

1.2 Other international treaties

A variety of other international conventions adopted over the years contain
provisions that address trafficking in persons and as such constitute a com-
mitment on the part of the States parties to combat this human rights violation.
With the Trafficking in Persons Protocol, these provisions constitute an integral
part of the international legal framework to combat human trafficking, as do a
number of international declarations calling on States to undertake to combat
the phenomenon. They include:

e The 1949 Convention for the Suppression of the Traffic in Persons and of
the Exploitation of the Prostitution of Others, which requires States parties
to “undertake, in connection with immigration and emigration, to adopt or
maintain such measures as are required, in terms of their obligations under
the present Convention, to check the traffic in persons of either sex for the
purpose of prostitution” (Art. 17);

e The 1979 Convention on the Elimination of All Forms of Discrimination
against Women, which calls upon States parties to “take all appropriate
measures, including legislation, to suppress all forms of traffic in women
and exploitation of prostitution of women” (Art. 6);

e The Declaration on the Elimination of Violence against Women (General
Assembly resolution 48/104 of 20 December 1993), which defines “violence
against women” as including “rape, sexual abuse, sexual harassment and
intimidation at work, in educational institutions and elsewhere, trafficking
in women and forced prostitution” (Art. 2);

e The 1989 Convention on the Rights of the Child, which stipulates that States
parties must “take all appropriate national, bilateral and multilateral meas-
ures to prevent the abduction of, the sale of or traffic in children for any
purpose or in any form” (Art. 35);



- The 2000 Optional Protocol to the Convention on the Rights of the Child
on the sale of children, child prostitution and child pornography, which
provides that States must “take all necessary steps to strengthen inter-
national cooperation by multilateral, regional and bilateral arrangements
for the prevention, detection, investigation, prosecution and punishment
of those responsible for acts involving the sale of children, child prostitu-
tion, child pornography and child sex tourism” (Art. 10);

- The 2000 Optional Protocol to the Convention on the Rights of the Child
on the involvement of children in armed conflict, which requires States
parties to ensure that “persons who have not attained the age of 18 years
are not compulsorily recruited into their armed forces” (Art. 2);

The 1993 Hague Convention on Protection of Children and Co-operation in
respect of Intercountry Adoption, which prohibits intercountry adoption in
cases where parental consent is obtained as a result of payment or com-
pensation. In addition, the Convention provides that “No one shall derive
improper financial or other gain from an activity related to an intercountry
adoption” (Art. 32);

The 1999 Convention to Eliminate the Worst Forms of Child Labour (ILO
Convention No. 182), which prohibits “(a) all forms of slavery or practices
similar to slavery, such as the sale and trafficking of children, debt bondage
and serfdom and forced or compulsory labour, including forced or compul-
sory recruitment of children for use in armed conflict; (b) the use, procuring
or offering of a child for prostitution, for the production of pornography or
for pornographic performances; (c) the use, procuring or offering of a child
forillicit activities, in particular for the production and trafficking of drugs as
defined in the relevant international treaties; (d) work which, by its nature
or the circumstances in which it is carried out, is likely to harm the health,
safety or morals of children” (Art. 3);

The International Convention on the Protection of the Rights of All Migrant
Workers and Members of Their Families (General Assembly resolution
45/158 of 18 December 1990, annex), which states that “[n]o migrant work-
er or member of his or her family shall be held in slavery or servitude” and
that “[n]o migrant worker or member of his or her family shall be required to
perform forced or compulsory labour” (Art. 11);

The Rome Statute of the International Criminal Court, which defines “crimes
against humanity” as including “enslavement” and defines “enslavement”
as “the exercise of any or all of the powers attaching to the right of owner-



ship over a person and includes the exercise of such power in the course of
trafficking in persons, in particular women and children” (Art. 7).

1.3 Regional treaty law

The international framework is supplemented by a number of regional agree-
ments aimed at combating trafficking in persons. These include:

The 2005 Council of Europe Convention on Action against Trafficking in Hu-
man Beings. While attempting to ensure greater protection and assistance
for victims of trafficking, the Convention does not “affect the rights and obli-
gations derived from other international instruments to which Parties to the
present Convention are Parties or shall become Parties and which contain
provisions on matters governed by this Convention” (Art. 40, para. 1). The
Convention is open for signature not only by Member States of the Council
of Europe, but also by the European Community and States not members
of the Council of Europe that took part in drawing it up. Other non-member
States not covered by this provision may be invited to accede to the Conven-
tion;

The 2004 Revised Arab Charter on Human Rights of the League of Arab
States, which states that “[a]ll forms of slavery and trafficking in human
beings are prohibited and are punishable by law. No one shall be held in
slavery and servitude under any circumstances [...] Forced labor, trafficking
in human beings for the purposes of prostitution or sexual exploitation, the
exploitation of the prostitution of others or any other form of exploitation or
the exploitation of children in armed conflict are prohibited” (Art. 10);

The 1969 American Convention on Human Rights, which states that “[n]o
one shall be subject to slavery or to involuntary servitude, which are prohib-
ited in all their forms, as are the slave trade and traffic in women”, and that
“[n]o one shall be required to perform forced or compulsory labor” (Art. 6,
paras. 1 and 2);

The 1981 African Charter on Human and Peoples’ Rights, which states that
“[elvery individual shall have the right to the respect of the dignity inherent
in a human being and to the recognition of his legal status. All forms of ex-
ploitation and degradation of man particularly slavery, slave trade, torture,
cruel, inhuman or degrading punishment and treatment shall be prohibited”
(Art. B);

The 2003 Protocol to the African Charter on Human and Peoples” Rights
on the Rights of Women in Africa, which commands States parties to take



appropriate and effective measures to “prevent and condemn trafficking in
women, prosecute the perpetrators of such trafficking and protect those
women most at risk” (Art. 4, para. 2 (g));

The 2002 South Asian Assaciation for Regional Cooperation Convention on
Preventing and Combating Trafficking in Women and Children for Prostitu-
tion, which defines trafficking as “the moving, selling or buying of women
and children for prostitution within and outside a country for monetary or
other considerations with or without the consent of the person subjected to
trafficking”. The Convention provides that “[tlhe State Parties to the Con-
vention shall take effective measures to ensure that trafficking in any form
is an offence under their respective criminal law and shall make such an of-
fence punishable by appropriate penalties which take into account its grave
nature” (Art. 3, para. 1);

The 2001 Declaration on the Fight against Trafficking in Persons of the Eco-
nomic Community of West African States, which calls upon member States
to “[aldopt, as quickly as possible, such legislative and other measures as
are necessary to establish as criminal offences the trafficking in persons”;

¢ The 1994 Inter-American Convention on International Traffic in Minors, which
mandates that “the States Parties undertake to adopt effective measures,
under their domestic law, to prevent and severely punish the international
traffic in minors defined in this Convention” (Art. 7).

1.4 National implementation of international human rights
conventions: part of the comprehensive approach to com-
bating trafficking

Any comprehensive approach designed to protect the internationally recog-
nized human rights of victims of trafficking requires the adoption of domestic
legislation incorporating the provisions of international human rights and other
international conventions (see Box 1).

Box 1. Incorporating international law into State policy to combat trafficking

“State policy to prevent and combat trafficking in persons and to protect, as-
sist and rehabilitate the (statutory) victims of trafficking in persons shall be
determined in accordance with the obligations under the Constitution of and
international treaties ratified by Georgia relative to combating transnational
organized crime and corruption and the protection of human rights.”

Georgia, Law on Combating Human Trafficking of 2006, Article 4



In the meantime, ratification and implementation of the provisions of the Traf-
ficking in Persons Protocol are the most effective and adequate means of com-
prehensively responding to trafficking in persons and fulfilling the Protocol’s
three main purposes, as outlined in Article 2:

“(a) To prevent and combat trafficking in persons, paying particular attention
to women and children;

(b) To protect and assist the victims of such trafficking, with full respect for
their human rights; and

(c) To promote cooperation among States Parties in order to meet those
objectives.”

In addition, the preamble to the Trafficking in Persons Protocol recognizes that:

“Effective action to prevent and combat trafficking in persons, especially women
and children, requires a comprehensive international approach in the countries
of origin, transit and destination that includes measures to prevent such traf-
ficking, to punish the traffickers and to protect the victims of such trafficking,
including by protecting their internationally recognized human rights”.

1.5 Relationship between the Trafficking in Persons Protocol
and the Organized Crime Convention

The Trafficking in Persons Protocol supplements the Organized Crime Conven-
tion (Article 1 of the Protocol). Consequently, compliance with international
standards to combat trafficking requires implementation of both international
legal instruments.

The Organized Crime Convention addresses several issues that are closely re-
lated to trafficking in persons. Parliamentarians should take these issues into
consideration when enacting anti-trafficking legislation and ensure compatibil-
ity between anti-trafficking laws and related legislation, including anti-money-
laundering laws, anti-corruption laws, laws on international cooperation and
procedural laws providing for the confiscation of the proceeds of crime and the
protection of witnesses (see Box 2).



Box 2. The Organized Crime Convention

Criminalization of the laundering of proceeds of crime (Art. 6, para. 1)

“1.Each State Party shall adopt [...] such legislative and other measures as
may be necessary to establish as criminal offences, when committed inten-
tionally:

(a)(i) The conversion or transfer of property, knowing that such property is the
proceeds of crime, for the purpose of concealing or disguising the illicit
origin of the property or of helping any person who is involved in the com-
mission of the predicate offence to evade the legal consequences of his
or her action;

(i) The concealment or disguise of the true nature, source, location, disposi-
tion, movement or ownership of or rights with respect to property, know-
ing that such property is the proceeds of crime;

(b) Subject to the basic concepts of its legal system:

(i) The acquisition, possession or use of property, knowing, at the time of
receipt, that such property is the proceeds of crime [...]"

Criminalization of corruption (Art. 8, para.1)

“1.Each State Party shall adopt such legislative and other measures as may
be necessary to establish as criminal offences, when committed inten-
tionally:

(a) The promise, offering or giving to a public official, directly or indirectly, of
an undue advantage, for the official himself or herself or another person
or entity, in order that the official act or refrain from acting in the exercise
of his or her official duties;

(b) The solicitation or acceptance by a public official, directly or indirectly, of
an undue advantage, for the official himself or herself or another person
or entity, in order that the official act or refrain from acting in the exercise
of his or her official duties.”

Confiscation, seizure and disposal of proceeds of crime (Art. 12, para.
1, and Art. 14, para. 2)

“1.States Parties shall adopt [...] such measures as may be necessary to
enable confiscation of:

(a) Proceeds of crime derived from offences covered by this Convention or
property the value of which corresponds to that of such proceeds;

(b) Property, equipment or other instrumentalities used in or destined for use
in offences covered by this Convention.”

“2.[...] States Parties shall [...] give priority consideration to returning the
confiscated proceeds of crime or property to the requesting State Party
so that it can give compensation to the victims of the crime or return such
proceeds of crime or property to their legitimate owners.”



Protection of witnesses (Art. 24, paras. 1, 2 and 4)

“1. Each State Party shall take appropriate measures within its means to pro-
vide effective protection from potential retaliation or intimidation for wit-
nesses in criminal proceedings who give testimony concerning offences
covered by this Convention and, as appropriate, for their relatives and
other persons close to them.

2. The measures envisaged in paragraph 1 of this article may include, inter
alia, without prejudice to the rights of the defendant, including the right to
due process:

(a) Establishing procedures for the physical protection of such persons, such
as, to the extent necessary and feasible, relocating them and permitting,
where appropriate, non-disclosure or limitations on the disclosure of in-
formation concerning the identity and whereabouts of such persons;

(b) Providing evidentiary rules to permit witness testimony to be given in a
manner that ensures the safety of the witness, such as permitting testi-
mony to be given through the use of communications technology such as
video links or other adequate means.

[...]

4. The provisions of this article shall also apply to victims insofar as they are
witnesses.”

Extradition (Art. 16, para. 1)

“1.This article shall apply to the offences covered by this Convention or in
cases where an offence referred to in article 3 [scope of application], para-
graph 1 (a) or (b), involves an organized criminal group and the person who
is the subject of the request for extradition is located in the territory of the
requested State Party, provided that the offence for which extradition is
sought is punishable under the domestic law of both the requesting State
Party and the requested State Party.”

Mutual legal assistance (Art. 18, paras. 1 and 2)

“1.State Parties shall afford one another the widest measure of mutual le-
gal assistance in investigations, prosecutions and judicial proceedings,
in relation to the offences cavered in this Convention as provided for in
article 3 [scope of application] [...].

2. Mutual legal assistance shall be afforded to the fullest extent possible
under relevant laws, treaties, agreements and arrangements of the re-
quested State Party with respect to investigations, prosecutions and ju-
dicial proceedings|[...] ."

Law enforcement cooperation (Art. 27, para. 1)

“1.State Parties shall cooperate closely with one another, consistent with
their respective domestic legal and administrative systems, to enhance the ef-
fectiveness of law enforcement action to combat the offences covered by this
Convention. [...]"
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1.6 Role of parliamentarians in ensuring compliance

with the international legal framework to combat
trafficking in persons

Sign, ratify and accede, without reservations, to the Trafficking in
Persons Protocol and to international human rights conventions

Review existing laws to ensure the consistency and conformity of
domestic legislation with the Trafficking in Persons Protocol and
international human rights conventions

Enact laws that implement the international standards embod-
ied in the Trafficking in Persons Protocol and international human
rights law

Amend domestic legislation that may conflict with the Trafficking
in Persons Protacol and international human rights law

Monitor the government's fulfillment of its obligations under the
Trafficking in Persons Protocol and international human rights law

Establish a parliamentary committee on human trafficking or hu-
man rights in general to oversee and guide government policies on
the protection of trafficking victims

~







CHAPTER 2
DEFINING TRAFFICKING IN PERSONS IN
NATIONAL LEGISLATION

PETER AND KEVIN

Peter (25) and Kevin (19), both citizens of a northern EU country,
were homeless and unemployed when they were approached by Ed%r.
Edgar offered them a construction job, including room and board. The
idea of a job and a place to stay seemed heaven-sent, and they quickl
agreed. 7Zhe wages were low but steady, and more than they coul{l
hope for in their current situation.

Edgar put Kevin and Peter up in an old caravan with two other men
and set them to work on construction jobs. He paid them a bit of cash at
the end of each day and brought them food as well. Alfter a short while
he asked if they’d like to go work in a couple of wealthy neighbouring
countries where there were many construction jobs on ojj‘gr. Kevin
and Peter agreed, as did the other men in the caravan, one of whom
was a minor: Jim, a 17-year-old runaway. Kevin and Jim didn’t have
gassports, but that didn’t matter; Edgar got them each a fake one and
ought their tickets.

Things didn’t work out in the new countries the way the men had
imagined. Again living in cramped caravans, sometimes six of them
together, their “wages” soon shrank to the point where they were earn-
ing less in a day than they should have been earning per hour. Th(zf
were working long days — sometimes 12 to 14 hours — six days a week,
laying asphalt and doing stonework around private houses. Whenev-
er they weren’t working, they had to go door-to-door in residential
neighg;)urhoods, trying to drum up new business. Edgar shipped them
around so much that they had no idea where they were or even which
country they were in. g@ often treated them abusively, shouting at
them, hitting them, and even striking them with a trowel. He warned
that if they left they’d be fetched baclg or beaten; Kevin tried it anyway,
once, but was quickly found by Edgar and hauled back to the building
site. He didn’t try again.

After three months, Edgar suddenly went back home, leaving the men
behind. Kevin walked all the way to his national embassy in the capi-
tal city and appealed for help. Jim also tried to walk and was found by
the police and handed over to child protection services. Peter made 1t
to a port city and tried to buy a ticket home but was in such a confused
condition he had to be helped by police; when they heard his story they

opened an investigation into Ldgar’s activities.

In the end, Edgar was convicted of human trafficking for purposes of
Jorced labour. Though all the men had consented to work for him and
to go abroad, the court deemed that their labour had been exploited
ang that they had been in reasonable fear of reprisal had they tried to
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leave their jobs. The dfact that th had little money, were dependent on
Edgar for room and board, ha a limited ability to make themselves
understood no real idea of where they were and, in two cases, false
papers, all made any escape from their circumstances that much more
dlf%(’ult Edgar recetved a two-year prlson sentence, had the money he
had made fﬁ)m the building ]obys confiscated and was requested to pay
limited damages to Peter and Kevin (Jim did not press charges ), worth
about 10 days’ wages. Kevin now lives under a _form of poice protec-
tion in his home country; Peter stayed in the host country in a secret
location and is now under a witness protection regime.

2.1 Defining trafficking in persons

Parliamentarians must have a firm understanding of the concept of trafficking
in persons if they are to develop and implement effective national legislation to
combat the phenomenon. The Trafficking in Persons Protocol provides them with
an internationally agreed definition, which they are to use as a basis to define
the crime of trafficking in domestic legislation. It states:

“Trafficking in persons’ shall mean the recruitment, transportation,
transfer, harbouring or receipt of persons, by means of the threat or use
of force or other forms of coercion, of abduction, of fraud, of deception,
of the abuse of power or of a position of vulnerability or of the giving
or receiving of payments or benefits to achieve the consent of a person
having control over another person, for the purpose of exploitation” (Art.
3, subpara. a).



Box 3 provides an example of national legislation defining acts of trafficking.

Box 3. Defining acts of trafficking in domestic legislation

“SEC. 4. Acts of Trafficking in Persons. - It shall be unlawful for any person,
natural or juridical, to commit any of the following acts:

(a) To recruit, transport, transfer, harbor, provide, or receive a person by any
means, including those done under the pretext of domestic or overseas
employment or training or apprenticeship, for the purpose of prostitution,
pornography, sexual exploitation, forced labor, slavery, involuntary servi-
tude or debt bondage;

(b) To introduce or match for money, profit, or material, economic or other
consideration, any person or, as provided for under Republic Act No.
6955, any Filipino woman to a foreign national, for marriage for the pur-
pose of acquiring, buying, offering, selling or trading him/her to engage
in prostitution, pornography, sexual exploitation, forced labor, slavery,
involuntary servitude or debt bondage;

(c) To offer or contract marriage, real or simulated, for the purpose of acquir-
ing, buying, offering, selling, or trading them to engage in prostitution,
pornography, sexual exploitation, forced labor or slavery, involuntary ser-
vitude or debt bondage;

(d) To undertake or organize tours and travel plans consisting of tourism
packages or activities for the purpose of utilizing and offering persons for
prostitution, pornography or sexual exploitation;

(e) To maintain or hire a person to engage in prostitution or pornography;

(f) To adopt or facilitate the adoption of persons for the purpose of prostitu-
tion, pornography, sexual exploitation, forced labor, slavery, involuntary
servitude or debt bondage;

(g) To recruit, hire, adopt, transport or abduct a person, by means of threat
or use of force, fraud, deceit, violence, coercion, or intimidation for the
purpose of removal or sale of organs of said person; and

(h) To recruit, transport or adopt a child to engage in armed activities in the
Philippines or abroad.”

Philippines, Anti-Trafficking in Persons Act (RA No. 9208) of 2003, Section 4

2.2 Establishing the crime of trafficking: act, means and
illicit purposes

In accordance with this definition, the crime of trafficking in persons has three
constituent elements:

1. An act (what is done): recruitment, transportation, transfer, harbouring or
receipt of persons;

2. The means (how it is done): threat or use of force or other forms of co-
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ercion, of abduction, of fraud, of deception, of the abuse of power or of
a position of vulnerability or of the giving or receiving of payments or
benefits to achieve the consent of a person having control over another
person; and

3. An exploitative purpose (why it is done): this includes, at a minimum, the
exploitation of the prostitution of others or other forms of sexual exploita-
tion, forced labour or services, slavery or practices similar to slavery, servi-
tude or the removal of organs.

The Trafficking in Persons Protocol requires that the crime of trafficking be de-
fined through a combination of the three constituent elements, though in some
cases these individual elements will constitute criminal offences independ-
ently. For example, abduction or the non-consensual application of force (as-
sault) would be likely to constitute separate criminal offences under domestic
criminal legislation.

However, if the trafficking is in children, proof of means (or how it is done) is
unnecessary. In this context, Article 3, subparagraph (c) states that:

“The recruitment, transportation, transfer, harbouring or receipt of a
child for the purpose of exploitation shall be considered ‘trafficking in
persons’ even if this does not involve any of the means set forth in sub-
paragraph (a) of this article.”

2.3 Consent

The Trafficking in Persons Protocol provides a broad definition of means, which
are not limited to force, fraud or coercion. It suffices for a case of trafficking to
involve deception or abuse of a position of vulnerability. Article 3, subparagraph
(b) states that the consent of the victim to the intended exploitation is irrel-
evant once it is demonstrated that deception, coercion, force or other prohib-
ited means have been used. Consent, therefore, cannot be used as a defence
to absolve a person from criminal responsibility. In trafficking cases involving
children, the means do not need to be proven. A child cannot give consent even
if none of the means are used.

2.4 What constitutes exploitation?
Article 3, subparagraph (a) of the Trafficking in Persons Protocol states that:

“Exploitation shall include, at a minimum, the exploitation of the pros-
titution of others or other forms of sexual exploitation, forced labour or



services, slavery or practices similar to slavery, servitude or the removal
of organs.”

Broadly, exploitation may take one of the following three forms:

e Sex trafficking, which may include exploiting prostitution of others or other
forms of sexual exploitation such as pornography, sexually-oriented per-
formances and sex tourism;

e Trafficking for non-commercial sex purposes, which may include early mar-
riage, forced or servile marriage, arranged marriage, compensation mar-
riage, transactional marriage, temporary marriage or marriage for child-
bearing; or

e |abour trafficking, which may include domestic servitude, sweatshop or ag-
ricultural or construction labour, or enforced enrolment in an armed force.

Other forms of exploitation include the removal of organs and use of the traf-
ficked person in criminal activities or begging.

Importantly, children adopted for the same purposes are also considered to be
exploited.

The Convention on the Rights of the Child stipulates that the States parties
“shall take all app