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INTRODUCTION 
 

Kateiis a disabled elderly woman, proud grandmother, and artist. Because of her 
disability, she is unable to work and relies on Supplementary Security Income (“SSI”) to 
support herself. A few years ago, Kate was sentenced to two years of probation for a 
misdemeanor, but because she could not afford her supervision and court costs, her term 
was extended twice. This resulted in her serving twice as long a sentence as in her 
original judgment, and being assessed twice as many probation fees. Kate was punished 
solely for her poverty, and faced jail time upon her probation term ending with 
outstanding costs.  

The extensions of Kate’s probation period were counterproductive and harmful: 
the longer she stayed on probation, the longer she was unable to secure affordable 
housing due to her active probation status. She alternated between staying with her adult 
children as she could not afford housing or food on her own with her limited funds. Any 
money she had leftover at the end of every month, if at all, went to pay off probation.  

During the pandemic, Kate connected with a TFDP attorney to get help with her 
probation struggles.  The attorney was able to intervene to have all her outstanding costs 
waived by the court, dismissing Kate from probation once and for all. Kate finally 
disentangled herself from the criminal legal system, after which she then acquired 
affordable housing and no longer had to rely as much on her children for financial 
support. 

Kate’s story is not unique; many low-income Texans on probation are punished 
because they cannot afford their probation fees and other expenses and costs related to 
their criminal case. The only thing unique about Kate’s story is that TFDP was able to 
represent her and end her probation.ii If Kate did not have representation, because of her 
outstanding criminal debt she would have faced a revocation at the end of her probation 
sentence, and could have served the maximum incarceration sentence for her charge, 
despite all the time she spent on probation.iii  

In the criminal legal system, there are two main forms of punishment at 
sentencing: incarceration or probation. At first glance, probation seems like an enticing 
route because it allows a person to remain in their community while completing their 
sentence. However, as justice-involved Texans increasing opt for incarceration over 
probation,iv the ways probation sets people up to fail are coming to light. Through the 
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looming threat of eventual incarceration, high costs to the probationer, extensions 
because of inability to pay, and barriers to employment and  housing, “success” while on 
probation can feel virtually impossible for low-income Texans. If people who choose 
probation end up being revoked and incarcerated anyhow for inability to comply with 
onerous probation terms and fees, taking a flat sentence of incarceration can be the more 
rational option.  

In 2020, Texas Fair Defense Project began representing people who were on probation 
and struggling to comply with their probation terms because they could not afford to pay 
for the steep costs associated with probation. Much of this report is based on the 
experiences of people we worked with who were on probation. It examines probation in 
Texas, how it sets people up to fail, and the impacts of a present or past probation 
sentence on a person’s life. This Report also discusses why this system is 
counterproductive and harmful to Texans and their families, and proposes legislative 
approaches to address some of these problems. However, these recommendations are 
largely harm-mitigation approaches, and admittedly are piecemeal suggestions for 
improvement, not solutions to what we see as a fundamentally punitive and harmful 
system. 
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THE FAILED PROMISE OF PROBATION  

Relative to incarceration, probation is a newer system in Texas. Probation was 
implemented at the federal level in 1925, and in Texas in 1935.v The purported principle 
of probation at its inception was to allow folks to remain in their community while 
engaging in programming intended to better a person’s life.viHowever, Jim Crow laws 
and racial segregation were still live and active during this time, and rumblings of the 
civil rights movement were also taking hold of the country. Probation, like policing and 
other policies, became another tool in the nation’s toolbox to keep control over Black 
spaces.vii    

In reality, probation is highly punitive, coercive, and controlling, with a heavy 
focus on monetary collections. Today’s system of burdensome costs, countless 
roadblocks, and high likelihood of eventual incarceration for low-income people 
undermines the rehabilitative possibilities that may have been imagined at its inception.  

 

The Reality of Probation 

In Texas today, probation (also called community supervision, used 
interchangeably in this report) is a form of sentencing where a person is placed under a 
“continuum of programs and sanctions, with conditions imposed by the court for a 
specified period[.]”viii Community supervision exists as a punishment for both felonies 
and misdemeanors, can be ordered as part of a plea or a trial, and carries with it several 
requirements.  

Although probation was initially conceptualized as a program to guide people to 
“mend their ways” and get their lives back on track,ix in reality it is more punitive than 
rehabilitative, and sets people back.  Many people would be surprised to find out all that 
probation entails. Nearly every probation sentence in Texas carries the same baseline 
requirementsx: to complete community service hours, to submit to random urinary 
analyses (regardless of the charge), to support all dependents, to maintain stable 
employment, to “avoid injurious and vicious habits” and “avoid persons or places of 
disreputable or harmful character,”xi to report monthly (sometimes more frequently) to 
your assigned probation officer, and, importantly, to pay all fines, fees, probation costs, 
and other debt stemming from the case.xii Classes and counseling are also often ordered, 
but vary depending on the charge. These classes also come with associated fees. 
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Probation is incredibly time-consuming and expensive, making it even more of a strain 
on lower-income Texans.  

A person can be sentenced either to “straight” community supervision, where the 
judge enters a conviction of guilty upon sentencing, or “deferred adjudication” 
community supervision, where the judge holds off on the final adjudication of the charge. 
After successfully completing a period of deferred adjudication community supervision, 
the case is marked as “disposed” (not to be confused with dismissed), and the person is 
never formally convicted of the charge. A person who successfully completes deferred 
adjudication community supervision may be eligible for an order of nondisclosure, 
described more below. This record-clearing implication is the biggest difference between 
“straight” and deferred adjudication probation.   

 Violations of the terms of probation result in revocations (described more below 
in Section IV. A. A violation could include not having stable employment, or missing a 
check-in with a probation officer. If a person’s probation is revoked, they are incarcerated 
instead of remaining in their community. Probation revocations are a huge contributor to 
the state’s incarceration crisis, with 47% of incarceration in Texas being due to 
revocations.xiii Currently 337,700 Texans are on some form of community supervision, 
accounting for nearly 60% of people currently serving sentences in our state’s criminal 
legal system.xiv  

 
RACIAL DISPARITIES IN THE PROBATION SYSTEM 

The criminal legal system targets people of color,xv with Black and Brown people 
disproportionately impacted.  Researchers at the Urban Institute have pointed to two 
contributors to disparate treatment. The first is structural; “[d]efinitions of criminality and 
criminal activity are rooted in structural inequalities between people of color and white 
people, and racist policies and practices have been used to control and separate 
communities of color.”xvi The second is rooted in bias and discretion: “discretion given to 
individual system actors at each decision point in the system creates opportunities for 
racial biases to influence practices toward and outcomes for system-involved people.”xvii 
Both are at play in the overrepresentation of Black and Brown people in the Texas 
probation system. 

The Texas Department of Criminal Justice’s most recent public statistical report 
shows that of the 195,738 Texans on “direct supervision”xviii in 2020, 22.7% were Black, 
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36.8% were Hispanic, and 39.4% were White.xix As of the 2020 Census, Black Texans 
make up 12.4% of the general population, Hispanic Texans make up 18.7%, and white 
Texans make up 61.6%.xx This means that Black and Hispanic Texans are represented in 
the probation system at nearly triple the rate of White Texans and represent a majority of 
people on probation. Black and Hispanic Texans make up the state’s probation system by 
double their population in the general public.  

As probation sets people up for failure, and the people in it tend to be majority 
Brown and Black, solutions designed at reimagining the system must also take racial 
disparities into account, and look critically at why more Brown and Black people are 
being funneled into the system in the first place.  

For one, communities of color tend to be overpoliced: research shows that 
“predominantly Black neighborhoods are subject to higher rates of police-initiated 
contact regardless of actual local crime rates.”xxi Furthermore, evidence shows that police 
are more likely to stop, search, and arrest Black people over their white counterparts.xxii 
Secondly, the law itself has several racial impacts. For example, the war on drugs 
established drug free zones—areas where drug penalties are automatically enhanced 
including: surrounding schools (including universities), playgrounds, video arcades, 
youth centers, public swimming pools –disproportionately criminalizing people of color 
who live in densely populated urban neighborhoods than to whites who are more likely to 
live in suburbs and rural areas where the zones are less prevalent.xxiii The impact of these 
and other discriminatory laws, mass incarceration of Black and Brown people, is still 
heavily felt today. Not only are Black people over represented in the probation system, 
they are also more likely than white people to have their probation revoked.xxiv An Urban 
Institute study found that the use of criminal history (which can be impacted by biases in 
policing and sentencing) in revocation decisions contributes to racial disparities in 
revocation rates.xxv Additionally, Black and Brown communities are the victims of racial 
biases from the community at large and from within the justice system,xxvi and suffer 
from a generational lack of access to resources to fight criminal cases.xxvii A system that 
sets Brown and Black people up for failure ultimately sets their communities up for 
failure as well, widening the gap between their communities, and communities of the 
majority.  
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HOW PROBATION SETS PEOPLE UP TO FAIL 

Probation keeps people entangled in the criminal legal system through its many 
onerous conditions, and people on probation are constantly under the looming threat of 
incarceration if they are unable to strictly adhere to the conditions of their probation. 
Making matters worse, probation is expensive. And counterintuitively, simply being on 
probation presents many barriers to complying with probation terms. For example, 
common terms of probation are that a person must be gainfully employed and have a 
permanent address—but being on probation can prevent people from securing jobs or 
housing.  

This is exactly what happened to Mia, a TFDP client in central Texas. She was 
punished with a ten-year disqualification from government benefits as a condition of her 
community supervision. When her family came on hard times as a result of the Covid-19 
pandemic nearly eight years after her probation began, she had to seek approval from her 
probation officer to apply for Supplemental Nutrition Assessment Program (SNAP) 
benefits for her children. Had the probation officer declined this request, her children 
would have been without food or recourse. When her family lost their home, she was not 
able to use her housing vouchers because no landlord she applied with would accept a 
tenant on active probation. Not only was she being punished extensively, her family was 
as well. 

Another TFDP client, Ned, had community supervision conditions that seriously 
restricted his employment options: he was not allowed to accept or engage in 
employment where he would handle funds. However, the conditions of his probation also 
required that he maintain steady employment. This left him in a serious tangle: where 
could he get a job that also didn’t require any handling of funds? And would this 
employer hire a person with a criminal record? After facing serious difficulty in a 
traditional job search, he went to trade school, but this was a costly and time-consuming 
restructuring of his life.  

People on probation are also frequently required to comply with onerous urinary 
analysis conditions. TFDP client Bill, from North Texas, was given extensive substance 
avoidance conditions as part of his probation. These heightened terms for ensuring his 
sobriety, however, ultimately had a detrimental impact on his overall wellbeing. Every 
day, he had to call an automated number to see if he was selected for a random urinary 
analysis. He was unable to keep stable employment because he had to leave job sites so 
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frequently and last-minute to report to probation, and faced great difficulty finding 
childcare when he had to be out of the home at the drop of a hat. Although he established 
and maintained sobriety during the entirety of his probation, this condition was never 
adjusted or removed. Bill’s probation was ultimately revoked due to his inability to keep 
up with the constant reporting requirements and associated fees. 

These client stories only scratch the surface of how broken Texas’s probation 
system is. It is a system that demands a great deal from the people it affects, while taking 
away so much of their livelihoods. This helps explain why probation is far less of an 
enticing route than policymakers might think it is, why it is such a driving force in the 
number of people incarcerated, and why so many people are opting for incarceration as 
opposed to serving their sentences within their own communities.  

Probation Sets People Up to Fail with the Constant Looming 
Threat of Revocations. 

What is a revocation? At any point during the probation period, a person is 
vulnerable to revocation of community supervision.xxviii A revocation occurs when the 
court determines that a person has violated their probation, revokes (takes away) the 
probation sentence, and replaces it with a period of incarceration. Time already served on 
probation is not credited towards the sentence of incarceration.xxix  

Many of the causes of revocation are, at their core, financial. For example, a 
person may miss a supervision check in because they couldn’t afford to take off work or 
hire a babysitter. A person might not complete community service hours because they 
cannot afford transportation. A person may not complete all court-ordered classes 
because they are too expensive. 

 Most TFDP clients have heard from their probation officer at least once not to 
bother showing up to a check-in if they do not have the money to pay their balance. 
However, following this instruction would be a mistake: while a person cannot have their 
probation revoked solely for inability to pay fines, fees, and other costs associated with 
probation,xxx probation can be revoked solely for a missed check in. A TFDP client in 
east Texas, Mary, heeded her probation officer’s instructions to not come to her monthly 
check-in because she would not be able to make a payment toward her considerable 
probation fees and other fines. That same day, a Motion to Adjudicate Guilt was filed and 
a warrant was issued for Mary’s arrest. 
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Revocation Proceedings 

The MTR/MTA. To initiate revocation proceedings, the probation department or 
the prosecution will notify the court of alleged probation violations in what is called a 
“Motion to Revoke Community Supervision'' (MTR) or, in cases of deferred 
adjudication, a “Motion to Adjudicate Guilt” (MTA).xxxi  These can be for “technical 
violations”xxxii of probation, such as being behind on payments,xxxiii missing check-ins, 
incomplete community service or classes, or positive urinary analysis. A person can also 
be revoked for a “substantive violation” of probation, which is a rearrest. Almost half of 
probation violations are due to technical violations, and not substantive violations.xxxiv 

Upon receipt of the MTR or MTA, the court will issue a warrant for arrest of the 
person on probation. Once brought into custody at the jail, bond may be granted for those 
who are on probation for a misdemeanor, or on deferred adjudication. However, for those 
on straight (not deferred adjudication) probation for a felony, the judge may not set 
bond.xxxv  

The Hearing. A hearing will take place to determine if the court should revoke 
the person’s community supervision. This hearing must happen within 20 days of the 
revocation warrant being executed,xxxvi and a person is entitled to counsel during this 
hearing.xxxvii There is no jury involved at the hearing.xxxviii  

Sentencing at the Revocation. After the revocation hearing, the court has a few 
options. It may continue the period of community supervision with no changes, extend it, 
or modify the conditions (i.e., to add outpatient substance use treatment or more 
community service hours).xxxix Or, it may revoke community supervision altogether.xl 

If the court revokes community supervision, the court may either sentence the 
person to the statutory maximum period of incarceration for the charge they were 
originally on community supervision for,xli or use its discretion in ordering a lesser 
incarceration term.xlii However, the court may not award any credit from the period of 
community supervision to satisfy the incarceration term.xliii  

The sentence for incarceration at revocation also depends on whether the person 
was sentenced to probation or was on deferred adjudication. At sentencing for a 
“straight” probation after an adjudication of guilt, the court will usually announce an 
incarceration sentence, followed by an amount of time that sentence will be “probated” 
by. If probation is revoked under this sentencing scheme, the incarceration period will be 
reinstated. For example, for a felony fraud charge, the court may order confinement in 
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TDCJ for 10 years, and probate the sentence for a period of 7 years. This means the 
person has a 7 year probation sentence, but if the probation is revoked, they can receive a 
prison sentence of up to 10 years, regardless of how many years they have already served 
on probation. If this person had instead received deferred adjudication, the judge would 
not have entered a predetermined sentence of a period of incarceration, meaning that the 
judge is free to give them the statutory maximum incarceration sentence, regardless of 
how long they have already served on probation. This is a downside of deferred 
adjudication that is often not explained to people.  

For charges where the sentence was not probated, including straight probation 
sentences where the suspension period was not defined and all deferred adjudication 
sentences, the Texas Code of Criminal Procedure authorizes a revoking judge to “proceed 
to dispose of the case as if there had been no community supervision,”xliv which can be 
especially alarming to folks who have already served long probation periods. In Texas, a 
person on deferred adjudication who has been revoked at the end of a 10 year probation 
sentence can still be ordered to the statutory maximum prison sentence. People on 
probation have this potential consequence looming over their heads during their entire 
time on probation. One slip-up can snowball into many violations, especially when a 
person is struggling to comply with their probation terms because of financial difficulty, 
and a person may find themselves in prison, even after a decade’s worth of community 
supervision. 

Right to Counsel issues. A person’s right to counsel is reinstated at the 
revocation stage. However, counsel is typically not appointed until after the revocation 
warrant is executed, meaning that an indigent person cannot assist in their case or learn 
about their options until after they’ve been taken to jail. A person who can afford a 
lawyer is able to consult counsel before being taken into custody, and is able to gather 
evidence and begin working on their defense much quicker and more thoroughly. A 
person who is unable to afford a lawyer is also unlikely to afford bond, if it is set at all, 
and is more likely to sit in jail longer waiting for a hearing to be scheduled. Because of 
this additional time in custody, they are more likely to take an unfair plea deal simply to 
get the matter over with.  

Revocations driven by “technical” violations. Violations of the specific 
conditions of probation are considered “technical” violations, whereas a new arrest is 
considered a “substantive” violation. Every year, thousands of people on probation are 
sent to prison, not for a new crime, but for technical violations of their community 
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supervision (e.g., a positive urinary analysis, missing a check-in or class, incomplete 
community service hours, etc.).xlv  

In 2020, 15,870 people were revoked from their felony probation in Texas.xlvi Of 
these individuals, nearly half (46.69%) were revoked for technical violations.xlvii This is a 
dramatic number of individuals who are funneled into the state prison system—an 
extreme punishment—for breaking conditions of community supervision. As discussed 
above, even if people have completed nearly the entirety of their probation sentence, they 
can still be ordered to the maximum prison sentence if revoked. Therefore, the fear of 
eventual incarceration is a very real one that folks in the system experience, which adds 
to the difficulties and anguish of probation. The probation system is worsening our 
carceral crisis.  

Probation is expensive. 

With nearly every single condition of probation comes a cost, sometimes 
apparent, sometimes hidden. The person on probation is directly responsible for paying 
these costs. These expenses are incredibly burdensome for low-income Texans on 
probation, and their inability to afford probation leaves them vulnerable to recorded 
probation violations, extensions, and even revocations. Below are costs that people on 
probation are subjected to. 

Apparent costs (listed on conditions of probation): 

● Monthly supervision fee. Supervision itself carries a monthly fee, which is 
almost always ordered at the statutory maximum—$60 a month—regardless of a 
person’s ability to pay. Judges have authority to assess monthly supervision fees 
from $25 -$60,xlviii or even to $0 a month,xlix but rarely do so. This is a fee that 
goes to the county’s corrections and supervision department and makes up 
approximately 30% of the department’s total funding.l  

● Court costs. These are costs owed to the court, not to the supervision department. 
Folks often don’t know that they owe these costs, because they’re not always 
listed on their bills from probation. They usually range in the hundreds of dollars. 

● Fines. Some fines are assessed at the outset of a case, depending on the charge. 
They range from hundreds to thousands of dollars.li 
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● One-time Crime Stoppers fee (usually $50.00). Every person placed on 
probation in Texas must pay a Crime Stoppers fee. This goes towards funding 
“Crime stoppers organizations,” which receive anonymous tips to forward to law 
enforcement agencies.lii 

● Restitution. Restitution is case-specific and therefore not always ordered as a 
condition of probation. However, if ordered, restitution is owed to the 
complainant or to reimburse a victim compensation fund.liii Restitution amounts 
can run in five, sometimes six, figures. It is not always owed to another person—
oftentimes it is ordered to a business or even a state agency. Payments are 
normally ordered in monthly installments, but the court can order the entire 
amount to be paid in full immediately.liv Courts are not required to consider a 
person’s ability to afford restitution when assessing it as a condition of their 
sentence.lv 

“Hidden” costs of probation: 

● Classes. All court-ordered classes carry a separate cost and are owed to the third-
party vendors that provide them. Prices for the most common provider of court-
ordered classes range from $25 - $250.lvi   

● Substance analyses. Probationers in most counties must pay for each substance 
analysis, which racks up quickly. This is a separate cost from the supervision cost, 
and tests generally range from $10-$40 each. A TFDP client was once ordered to 
pay $1,480 in substance analysis costs alone.  

● Mental health and substance use treatment. If ordered to attend Intensive 
Outpatient Treatment, people on probation must pay for these costs out of their 
own pocket. This can cost hundreds of dollars, especially for clients who do not 
have health insurance or cannot get coverage for court-ordered treatment through 
their insurance provider. If ordered to an inpatient Substance Abuse Felony 
Punishment Facility, a person may still be obligated to pay probation costs while 
they are detained in the facility, unable to work, and will likely be released with 
overwhelming probation and court debt.  

● Transportation. For a low-income person, securing transportation to and from 
supervision check-ins, community service opportunities, classes, etc., can pose a 
significant financial strain. This is amplified in communities that lack public 
transportation services. 
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● Missed work time. Most employers will not excuse leaving work to attend 
recurring probation duties, such as check-ins or random substance analyses, and 
many people have to choose between keeping their jobs or keeping up with 
probation.  

● Childcare. Parents and primary caregivers of young children often pay for 
childcare in order to attend mandated appearances, classes, or community service. 
These hidden costs quickly add up and have steadily increased since the start of 
the pandemic.lvii   

These multitudes of costs set people on probation up to fail. If a person cannot 
afford these costs, they face serious consequences. An inability to make monthly 
payments results in a probation violation and can lead to revocation. Inability to afford 
restitution also can result in a revocation (described more above). However, even the 
hidden costs carry repercussions—failure to attend classes, community service, or 
counseling often results in a revocation. People who cannot afford these aspects of 
probation often fall behind on their obligations, and have the threat of jail time that comes 
with a Motion to Revoke looming over their heads for the duration of a probation 
sentence. It’s an incredibly stressful situation to be in. 

There is an emphasis on collections over rehabilitation. Probation officers 
often emphasize debt collection over rehabilitation, with supervision check-ins focusing 
on how behind a person is on their payments. A TFDP client once spent the entirety of a 
monthly check-in being chastised for how behind he was on his probation fees, and spent 
no time at all discussing his six-month sobriety milestone. The goal of rehabilitation, 
which is a key element of probation, is overshadowed by debt collection efforts.  

Furthermore, if somebody is otherwise successful while on probation, they still 
might face an extension at the end of their sentence solely due to unpaid fees. This sends 
a message that the money is the most important part of probation, which shouldn’t be the 
case. 

 There are often financial explanations for a probation extension or 
revocation. Although a person cannot legally have their probation revoked due to unpaid 
community supervision or court fees,lviii technical violations that cause a probation 
extension or revocation are often driven by poverty. For example, inability to complete a 
class or court-ordered treatment may very well not be for lack of trying, but lack of 
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finances. Similarly, uncompleted community service hours can often be explained by 
childcare or work obligations, or lack of transportation.  

 The special issue of restitution. Restitution can run into the six-figure range, and 
unlike  other fines and costs, judges are not required to consider a person’s ability to pay 
when restitution is assessed. Also unlike other court debt, a person’s probation can be 
revoked solely due to inability to pay restitution, even if the nonpayment was due to 
poverty. lix  

 Of the dozens of clients TFDP represents to address probation-related debt, only 
one owed restitution to another human being. The rest owed restitution to major 
corporations and Texas governmental agencies. But whether the complainant is an 
individual or a corporation, the current restitution model is an unstable avenue to receive 
compensation for injuries. Many people who owe restitution are unable to pay, and in the 
jurisdictions TFDP has represented clients in, any payments made are typically first 
applied to unpaid probation fees, fines, and court costs, with restitution as the last balance 
to be satisfied.   

 For example, a TFDP client on probation in West Texas was serving a10 year 
probation term. As a single father working full-time, he was unable to keep up with the 
considerable court costs and probation fees that were attached to his probation period. 
The judge in his case advised him that if he paid off his restitution balance, his substantial 
court costs would be waived at the conclusion of his probation sentence. This proved to 
be impossible: Although this client specifically asked the clerk to apply his payments to 
the $700 restitution balance he owed, every time he made a payment it went straight to 
the balance he owed the probation department or the court. In 10 years, he was unable to 
make a single payment towards restitution, meaning the complainant never received the 
funds they were promised by the legal system. Meanwhile, probation and the court both 
collected thousands from this client. He ultimately was revoked at the end of his 10 year 
probation sentence, with the outstanding probation debt and restitution amounts listed as 
grounds for his revocation. He had spent one-third of his life on probation, and was 
subsequently placed in jail without bond pending his revocation hearing. 

Early Terminations - Widening the gap between those with and without 
money in the criminal legal system 

In Texas, a probation period for most charges can be terminated early after one-third of 
the probation period, or 2 years, whichever is less.lx Under Article 42A.701 of the Texas 
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Code of Criminal Procedure, courts must conduct a review to consider early termination 
for most probation cases after a person has completed 50 percent or 2 years of the 
original probation period, whichever is greater. However, a person who is behind on 
paying monthly fees, court costs, restitution, or has yet to complete court-ordered 
counseling or treatment is not eligible for review.lxi In a 2019 analysis by the Alliance for 
Safety and Justice, of Texans on probation who were not revoked, only one out of seven 
people were released earlier than their original term.lxii In contrast, one in five people saw 
their probation extended.lxiii  

This is likely due at least in part to the fact that a person is not entitled counsel for 
an early termination request, further prejudicing people on probation who cannot afford 
to hire an attorney. As a result, early terminations are effectively only available to folks 
who can afford an attorney on top of the ability to pay all their court costs, fines, and fees 
early. And because early termination is discretionary, only people willing to risk losing 
attorney fees with no guarantee of success can afford early termination. People without 
money must face lengthier sentences solely due to inability to participate in this pay-to-
play system. 

Probation is A Major Impediment to Financial Stability and 
Wellbeing. 

Although probation claims to be a rehabilitative program aimed at getting a person’s life 
back on track, in reality it shuts people out of opportunities that can better their lives.  

Criminal record effects. Many people accept plea deals with probation time over 
incarceration because they are told that completing probation means they can have the 
charge “off their record.” This is not wholly correct. An expunction is the only way to get 
the record of a criminal charge completely destroyed in Texas, and most forms of 
probation are not eligible for expunctions.lxiv Some forms of probation are eligible for 
nondisclosure orders,lxv a lesser form of criminal record clearing in Texas.  

If a nondisclosure is granted, a person’s criminal record is not fully destroyed; but 
sealed to most of the public.lxvi Thirty-two state agencies, including all law enforcement 
and many state licensing agencies, have continued access to sealed records.lxvii However, 
eligibility for nondisclosures is still limited by the offense and the type of supervision the 
person was sentenced to.lxviii Certain first-time misdemeanor convictions are eligible for 
nondisclosures, as well as charges where a person completed a type of community 
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supervision called deferred adjudication.lxix However, felony convictions, including 
probation sentences, are not eligible for record clearing in Texas.lxx People who are 
sentenced to “straight” community supervision for felonies and not “deferred 
adjudication” community supervision are not eligible for any record clearing relief. 
Additionally, there are non-waivable statutory waiting periods for obtaining 
nondisclosures for many charges. For certain misdemeanor charges, the wait time is 2 
years from the date of the completion of the sentence.lxxi Following felony deferred 
adjudication, the wait period is 5 years from the date of discharge from community 
supervision.lxxii So, for example, if a person serves 3 years deferred adjudication 
community supervision for a felony possession of controlled substance charge, they then 
must wait another 5 years to petition for a nondisclosure. The individual cannot be 
convicted of any additional criminal offenses or go onto deferred adjudication for another 
criminal offense during the applicable waiting period in order to remain eligible to seal a 
criminal record. 

Furthermore, the nondisclosure process is difficult to navigate, and attorneys often 
charge thousands of dollars to file petitions for nondisclosures. There is no right to 
counsel for nondisclosures, so if you cannot afford an attorney, a nondisclosure is likely 
out of reach. While many states now automate nondisclosures,lxxiii Texas does not, which 
means that very few people who qualify for a nondisclosure actually obtain one. 

In sum, record clearing relief is rarely available to folks who successfully completed 
community supervision, especially low-income people. This is a far cry from “getting it 
off your record.”   

 Effects on Employment. Nearly every person on probation is required to 
maintain “suitable employment” as a condition of community supervision.lxxiv However, 
probation is itself a barrier to securing employment. Most employers run background 
checks before hiring somebody that include criminal history reports. Having criminal 
legal history is an impediment to securing employment,lxxv and some employers are even 
more hostile toward people on active probation. Further, as mentioned above, probation 
terms sometimes limit the kinds of employment a person may seek. For those who were 
employed prior to being on probation, involvement with the criminal legal system might 
result in losing their jobs.  

Once employed while on probation, a person must then balance their work 
schedule with supervision check-ins. For many who work long hours, they often face 
consequences from employers for taking time off to address probation obligations.  
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Gaps in employment while on probation or difficulty securing employment can be 
considered probation violations due to the uniform probation requirement to maintain 
employment, which can be grounds for a revocation. This remained true even during the 
Covid-19 pandemic, when an estimated 9.6 million Americans lost their jobs.lxxvi The 
simultaneous challenges to obtaining and maintaining employment while on probation 
and the requirement that a person on probation be employed can actually worsen the 
cycle of poverty for Texans who are already struggling, and result in deeper 
entrenchment within the system. 

Effects on Housing. People with criminal backgrounds are routinely shut out 
from accessing stable, affordable housing.lxxvii Corporate-owned housing complexes, as 
well as private landlords, typically run background checks on housing applicants and will 
routinely reject those who are on active probation.lxxviii People with criminal records that 
are ineligible to be expunged or sealed as a result of their probation sentence continue to 
face difficulty in securing housing long after completing their probation terms.   

Even more, leases have built-in clauses requiring notification of any conviction. , 
The standard lease template used by most landlords in Texas includes the requirement 
that, “[y]ou must notify us within 15 days if you or any of your occupants are convicted 
of (A) any felony, or (B) any misdemeanor involving a controlled substance, violence to 
another person, or destruction of property. You must also notify us within 15 days if you 
or any of your occupants register as a sex offender. Informing us of a criminal conviction 
or sex-offender registration doesn’t waive any rights we may have against you.”lxxix  New 
charges can put a person’s existing housing arrangements in jeopardy, and make it hard 
to find replacement housing.  

Effects on Education. Being on probation can affect admissions into education 
programs, particularly undergraduate and graduate programs. Most applications require 
disclosure of convictions and/or active probation status. Although a criminal record is not 
an absolute bar to getting an education, it is a considerable roadblock. Although 
probation presumptively exists to encourage folks to “better themselves,” involvement in 
probation alone can shut people out from the very opportunities to do that.  

A TFDP client fellow, Emily Culp, saw her degree goals completely derailed by 
her deferred adjudication community supervision status. Despite being an excellent 
student with a passion for caring for others, she was no longer eligible to secure a 
Bachelors of Science in Nursing due to the nature of her charge. Emily then decided to 
take what she learned during her experience in the criminal legal system to pursue a 
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Political Science degree. However, after graduating with her Associate’s Degree, she 
faced a great deal of difficulty being accepted into Bachelors programs at Texas schools 
she was otherwise qualified to attend. Emily’s original attorney did not explain to her that 
being on deferred adjudication meant no final conviction, so Emily mistakenly indicated 
on her applications that she was convicted of a felony. After an attorney with TFDP 
clarified to this admissions board that she was not convicted of a felony, otherwise 
restoring her application status, Emily faced with several administrative roadblocks she 
and her lawyer believed were intended to discourage her from pursuing admission to this 
university, such as requesting several different copies of essentially the same “Good 
Standing” paperwork, requiring additional references, claims of lost application 
materials, and more.  

By the time her application was finally accepted, the registration period had 
ended, effectively deeming it impossible for her to actually attend her dream school. This 
university did not take into account the hurdles that Emily had to overcome as a single 
mother of three pursuing higher education a little later in life, or even acknowledge all 
that she had achieved while being on community supervision. It did not account for her 
high grades and excellent academic record. Instead, being on community supervision 
othered Emily and gave this university the wrong impression that she was someone to be 
feared or avoided.  

Emily’s story exhibits that despite probation being advertised as a program that 
can help a person better their lives, being involved with probation can actually hinder 
such betterment. Many outside the criminal legal system, even those who run prestigious 
higher learning institutions, do not understand all the technicalities and nuances of the 
criminal legal system, especially the community supervision system, and this results in 
siphoning off the opportunities that folks may have to become more educated and 
increase their family’s earning ability– essentially, the paths to distance themselves 
further from the legal system.  

Voting Implications. In Texas, a person loses their right to vote when they are 
convicted of a felony until the completion of the sentence. Thus, those who are on felony 
straight probation cannot vote until their probation is over.lxxx This disenfranchisement is 
particularly disturbing when considering the disproportionate number of Black and brown 
Texans on community supervision. It means taking the voice away from people who are 
actively living in their communities and disabling them from advocating to change the 
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very systems that harm them. Felony voter disenfranchisement only serves to perpetuate 
the harms of the criminal legal system. 

Probation Officer Retaliation. 

Probation officers are given a great deal of deference by courts,lxxxi and their 
power goes largely unchecked.lxxxii Probation officer caseloads are very high; in 2020, the 
average caseload size was 101.2 probationers per probation officer.lxxxiii Additionally, 
probation officers’ salaries rely on monthly fees owed by probationers.lxxxiv Officers are 
highly incentivized to collect monthly fees, and their reliance on them for their livelihood 
helps explain why the emphasis on fee collection is so intense. Combined, this creates 
ripe conditions for harassment, abuse and retaliation. 

Because POs are given such great deference by the court, they have a great deal of 
power over the lives of the people they supervise. Probation officers are authorized to 
visit supervisees’ homes without a warrant or any other kind of pre-approval,lxxxv are 
allowed to reject changes of residence,lxxxvi and are allowed to decide when and how 
frequently to randomly test probationers for substances.lxxxvii  

TFDP client Bill, mentioned above in Section IV, experienced harassment and 
retaliation from his probation officer when he was unable to keep up with paying his 
probation fees. He was placed on an onerous random drug testing caseload because his 
probation officer was frustrated with his nonpayment. That same probation officer went 
so far as try to obtain Bill’s Covid-19 stimulus check, visiting Bill’s home when the 
checks were arriving in their small town, and even having Bill open the mailbox in front 
of her to show that he had no federal check to turn over. This gave Bill great cause for 
concern and stress, all because he owed his probation officer money. Bill repeatedly 
expressed his regret that he did not just accept jail time over probation, even though it 
would have meant being away from his wife and four children. 

Another TFDP client, Sandy, expressed frustration at the noticeable change in her 
probation officer’s demeanor once TFDP became involved to assist her with obtaining 
legal relief to clear her probation fees. After TFDP filed a Motion to Waive Costs on 
Sandy’s behalf, Sandy’s probation officer notified her of her intention to extend her 
sentence for a full year just weeks before her probation end-date, due to her nonpayment 
of her probation fees. Sandy expressed her shock and frustration, stating that ever since 
her TFDP attorney got involved with her case, her probation officer “started acting 
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funny,” and believed that her probation officer felt “threatened” by the TFDP attorney’s 
involvement.  

Sandy’s probation officer incorrectly told her that she could not dispute this 
extension and was not authorized to consult an attorney. Luckily, because Sandy already 
had legal representation and a pending motion with the court, TFDP was able to notify 
the judge that Sandy was facing an extension due to her inability to pay. The judge 
immediately agreed that Sandy could not afford her probation fees, waived them, and 
even terminated Sandy’s probation term early due to her otherwise compliance. But when 
notified of the PO’s actions, the judge did not respond.  

Being on probation also makes people vulnerable to other types of law 
enforcement retaliation. For example, Angeli Gomez, the heroic mother who ran inside 
Robb Elementary to save her two children from the mass shooting in Uvalde, Texas, was 
on probation for charges from nearly a decade ago. She was told by local law 
enforcement that she faced a probation violation for “obstruction of justice” for speaking 
to media outlets about officer inaction during the mass shooting at Robb 
Elementary.lxxxviii Instead, her act of unbelievable bravery was recognized by a local 
judge and her probation was terminated early. It is unclear—and unlikely—that law 
enforcement in Uvalde will face any consequences for trying to silence Ms. Gomez.  

Probation officers are law enforcement personnel entrusted with supervising the 
completion of a court-ordered community supervision sentence. However, their great 
latitude of power over their probationers’ lives and the lack of accountability, coupled 
with their large workloads and departmental emphasis of collections over rehabilitation, 
create a unique dynamic that negatively impacts the people they are supposed to 
supervise and help rehabilitate. This dynamic only compounds the pitfalls of Texas’s 
probation system.  

POLICY RECOMMENDATIONS 

This report should make clear that the probation system in Texas sets people up to 
fail. The high costs associated with probation, overreliance on probation fees, and 
frequent use of revocations feeds mass incarceration. Probation extensions and 
revocations are common, and often linked to a person’s inability to afford the community 
supervision programming and fees associated with probation. People, such as Kate, 
Emily, and Sandy luckily found relief through the Probation Project at TFDP—however, 
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there is a great need for real systemic change, starting with the following policy 
recommendations.  

Eliminate Probation Fees. County probation departments rely heavily on 
individuals’ probation fee payments to help fund the salaries and everyday function of the 
department.lxxxix Under this model, probation officers have been forced to focus on 
collections over the positive outcomes and achievements of their supervisees. The 
reliance on probation fees not only makes probation officers act as a bill collector, but 
creates a perverse incentive for a probation officer to not recommend early termination 
and even keep a person on probation as long as possible. In order to give people a chance 
to be successful on probation, the Texas legislature must pass legislation that flips the 
burden of cost of probation to the state rather than the individual. Texas should join states 
like Alaska, California, and Oregon and eliminate the authorization of probation fees 
statewide. Furthermore, Texas should explicitly prohibit counties from authorizing any 
probation fees. 

End extensions due to inability to pay. This Report discusses at length the 
difficulties low-income Texans face in keeping up with probation and court costs. 
Currently, under Texas Code of Criminal Procedure art. 42A.753, judges are able to 
extend a person’s probation sentence without a hearing for unpaid costs, so long as the 
judge determines “that extending the supervision period increases the likelihood that the 
defendant will fully pay.” However, this determination does not currently have to be 
made on the record. If a person is otherwise successful on probation but still owes fees 
and fines they are unable to pay, the remaining balance should be waived and that person 
should be discharged from community supervision satisfactorily. Legally, courts should 
already be conducting an ability to pay assessment at sentencing under Texas Code of 
Criminal Procedure Article 43.035. We recommend legislation that further clarifies that 
the court should only be able to extend probation if the judge determines on the record 
that the person has the ability to pay fines and costs, and only order the amount that it 
finds the person is able to pay.  Furthermore, the state of Texas should forbid judges from 
revoking a person’s probation sentence for failing to pay their fees and fines.  

Streamline Revocation Defense. In Texas, people on probation are not entitled 
to an attorney until the revocation warrant has already been signed and their arrest is 
pending. Many counties do not allow people to request a lawyer for their probation 
revocation until they get arrested on the warrant and go to jail. Once this attorney is 
appointed, they have limited time to get to know their client, the client’s history, and 
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build a case against a revocation. For people who were found indigent and appointed 
counsel for their original criminal case, a lawyer should be automatically appointed to 
represent them for the probation revocation proceeding when the judge signs the capias 
on the motion to revoke unless the court has already found that they are no longer 
indigent. This levels the playing field between indigent people and people who are able to 
hire an attorney and build their defense before the warrant is executed.  

Honor time served. As mentioned throughout this report, a major flaw of the 
probation system is that even if people have completed the entirety of their probation 
sentence, they can still be ordered to the maximum prison sentence if revoked. One way 
to circumvent this risk is to pass legislation that will allow a person to receive time 
credits for time served under probation and to use those time credits towards any 
incarceration sentence following revocation. The time credit should be calculated 
following the percentage of the sentence completed. For example, if a person has served 
50% of their probation sentence, and is then revoked to prison, the person should receive 
time credit for 50% of their prison sentence.xc  Expanding the reach of time served honors 
the time and commitment a person has already fulfilled and completed, and will make 
choosing a sentence of probation a less risky endeavor than a straight jail or prison 
sentence.  

Limit revocations for technical violations and reduce prison commitments. 
Technical violations, actions that may violate the conditions of supervision such as 
missing a check in or class, should not lead to a person’s probation sentence being 
revoked. Probation is expensive and a person’s ability to complete the mandated 
conditions of supervision can be impossible for low income people across the state. 
Instead of revocation, courts should be able to reduce, alter or eliminate conditions of 
supervision that are hindering a person’s success. In cases where revocation does occur, 
the incarceration period must honor time served (as recommended above). 

CONCLUSION 

The probation system in Texas is riddled with several shortcomings, from high costs, 
roadblocks to personal success, the threat of eventual reincarceration, and even probation 
officer retaliation. Although probation seems like an enticing alternative to incarceration, 
as it allows folks to stay in their communities while serving their sentence, it actually is a 
system that sets people up to fail. As the system currently stands, it focuses heavily on 
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payment of fines and costs over everything else, and places a disproportionate burden on 
low-income probationers.  

And because justice-involved individuals are overwhelmingly low-income people 
of color, reimagining the system must also take into account the over-policing of 
communities of color as well as the biases internal and external to the judicial system that 
inform the disproportionate rates of arrests and convictions for poor people of color.  

 Our system’s resources are far better directed towards the communities 
themselves, ensuring better employment outcomes, education opportunities, equal 
housing, and more. The current system, as it stands, exists to further cycles of poverty 
and worsen disparities between communities of color and the majority population.  
Implementing the aforementioned legislative goals can help refocus Texas’s probation 
system. However, the system as a whole is in need of reimagining.  
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