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Home Equity Lending1 

I. Introduction 

 This paper offers a survey of ten 
issues Texas home equity lenders 

face including items that Senate 
Joint Resolution 60 attempts to 

address. The 85th Texas Legislature 
passed S.J.R. 60 which places Texas 

home equity Constitutional 
amendments on the November 7, 

2017 ballot as Proposition 2. If 
approved by the voters, the 

Constitutional amendments will 

take effect January 1, 2018. Like all 
off-year elections voter turn-out is 

expected to be low so while all votes 
are important, votes in this election 

will count even more.   
 

II. Brief History 
 In 1997 the Texas Legislature 

passed Constitutional amendments 
which voters approved November 4, 

1997.2 These amendments took 
effect January 1, 1998 and home 

equity lending in Texas began.3 It is 
worth mentioning that these 

amendments also brought reverse 

mortgages to Texas, although it 
wasn’t until curative amendments 

to the Texas Constitution were 
approved two years later that 

reverse mortgage originations 

                                                 
1 THIS PAPER IS INTENDED TO PROVIDE 

GENERAL INFORMATION AND IS NOT 

INTENDED AS LEGAL ADVICE. YOU 

SHOULD NOT RELY UPON THIS 

INFORMATION ALONE BUT SHOULD 

CONSULT LEGAL COUNSEL REGARDING 

THE APPLICATION OF THE LAWS AND 

REGULATIONS DISCUSSED AND APPLIED 

TO YOUR SPECIFIC FACTS AND 

CIRCUMSTANCES. 

actually began in Texas.4 Although 

the Constitutional amendments 
authorized home equity lending, 

they did not provide for 
implementing legislation or for 

administrative interpretation or 
rule-making.5 As a result many 

questions surrounding home equity 
lending remained and on October 7, 

1998 four state agencies with 
authority over lenders jointly issued 

Regulatory Commentary on Equity 
Lending Procedures.6 A few weeks 

later the Texas Attorney General 
issued an opinion interpreting the 

Texas Constitution and concluded 

that the Texas legislature did not 
have the authority to interpret or 

declare a matter of constitutional 
construction, nor may it delegate 

such authority to an administrative 
agency.7 To solve the problem the 

Attorney General advised that the 
Constitution could be amended to 

give the necessary interpretative 
authority to an executive agency 

which is exactly what occurred in 
2003 with the passage and adoption 

of new Constitutional amendments 
that added Section 50(u) to Article 

XVI of the Texas Constitution.8 The 

Commissions acted quickly to 
propose home equity 

interpretations that took effect 

2 Tex. H.R.J. Res. 31, 75th Leg., R.S., 1997 Tex. Gen. 

Laws 6739 (adopted at the general election on Nov. 4, 

1997). 
3 Id. 
4 S.J.R. 12, 76th Leg., R.S., 1999 Tex Gen. Laws 6599 

(adopted at the general election on Nov. 2, 1999). 
5 Finance Commission of Texas v. Norwood, 418 

S.W.3d 566, 571 (Tex. 2013). 
6 Id. at 572. 
7 Id. 
8 Id. at 573. 
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January 8, 2004. But, three weeks 

later six homeowners sued the 
Commissions challenging several of 

the newly released interpretations.9 
As the case moved through the 

court system the Commissions 
worked diligently to resolve and did 

resolve many but not all of the 
complained of issues.10 The 

remaining issues were finally 
resolved by the Texas Supreme 

Court in their opinion, Finance 
Commission of Texas v. Norwood, 

decided June 21, 2013 and 
Supplemental Opinion on 

Overruling of Rehearing issued 

January 24, 2014.11 This case took 
almost ten years before it was 

finally settled but when the dust 
settled it had profoundly reshaped 

the Texas home equity lending 
landscape.12 In 2014 Texas 

Supreme Court also released its 
opinion in Sims v. Carrington that 

addresses home equity 
modifications.13 In 2016 the Texas 

Supreme Court released two more 
impactful Texas home equity 

opinions that will be discussed in the 
paper.  

 It is no secret that Texas home 

equity lending laws as well as Texas 
lending laws in general are some of 

the most complicated and 
unforgiving in the nation and 

lenders are wise to rely upon their 
Texas legal counsel when 

navigating the Texas lending 

                                                 
9 Id. at 574. 
10 Id. at 575. 
11 Id. at 566. 
12 Id. at 575. 
13 Sims v. Carrington Mortgage Services, LLC, 440 

S.W.3d 10, 17, 57 Tex. Sup. Ct. J. 588 (Tex. 2014). 

minefield. These Constitutional 

protections are intended to 
preserve the equity in Texas 

homesteads and ensure that 
consumers are not taken advantage 

up when buying, building, 
refinancing or taking cash-out of 

their homesteads. These 
homestead protections are 

important safeguards for both 
consumers and lenders and have 

been the envy of many states 
through the years, especially during 

the national economic downturn.14  
 Home equity lending in Texas 

has become a stable lending 

product over the past 20 years, in 
fact last year Fannie Mae removed 

special lender approval 
requirements making it easier for 

lenders to sell and service Texas 
50(a)(6) loans.15 With fewer 

barriers lenders have more reason 
to originate and service Texas 

50(a)(6) loans which should benefit 
Texas consumers and the overall 

economy. If the proposed 
amendments pass it is expected 

that more home equity loans with 
lower loan amounts will be 

originated. But, before we get there 

we need to examine S.J.R. 60 and 
the changes to home equity lending 

that will occur if the Constitutional 
amendments pass and also 

highlight some of the questions that 
need to be addressed. 

 

14 Floyd Norris, A Law Shielded Many Texans When 

the Housing Bubble Burst, N.Y. Times, May 25, 2012, 

at B3. 
15 Fannie Mae Selling Guide Announcement SEL-

2016-03 dated March 29, 2016. 
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III. S.J.R. 6016 

On November 7, 2017 voters will 
decide upon the following:  

The constitutional amendment 
to establish a lower amount for 

expenses that can be charged 
to a borrower and removing 

certain financing expense 
limitations for a home equity 

loan, establishing certain 
authorized lenders to make a 

home equity loan, changing 
certain options for the 

refinancing of home equity 
loans, changing the threshold 

for an advance of a home 

equity line of credit, and 
allowing home equity loans on 

agricultural homesteads.17   

For more than a decade lenders and 

other stakeholders have considered 

whether the timing was right to 
seek many of the Constitutional 

amendments that are included in 
S.J.R. 60. Although Texas voters 

will get the final say in November, 
the Texas legislature seems to have 

spoken with a resounding YES since 
not a single Representative in the 

Texas House (143 Yeas, 0 Nays, 2 
Present) or a single Senator in the 

Texas Senate (30 Yeas, 0 Nays) 
voted against final passage of S.J.R. 

60.18  
 If Proposition 2 passes there are 

several questions that will need to 

be answered and fortunately the 
Texas Constitution empowers the 

Texas Finance Commission and 

                                                 
16 Note: S.J.R. 60 was considered in lieu of HJR 99. 
17 House Research Organization bill analysis dated 

5/9/2017 for Tex. S.J. Res. 60, 85th Leg., R.S. 

(2017). 

Texas Credit Union Commission 

(the Commissions) with the 
authority to issue Home Equity 

Lending Interpretations that lenders 
can rely upon as a safe harbor, even 

if the interpretations are later 
determined to be incorrect.19 The 

Finance Commissions remaining 
2017 meeting schedule includes 

meetings on October 20, 2017 and 
December 15, 2017. The August 

meeting agenda mentioned 
Proposition 2 but no proposed 

action was included.  
 On September 13, 2017 the Joint 

Financial Regulatory Agencies 

(Texas Department of Banking, 
Texas Department of Savings and 

Mortgage Lending, Office of 
Consumer Credit Commissioner, 

and the Texas Credit Union 
Department issued a pre-comment 

draft of amendments to the home 
equity interpretations at 7 TEX. 

ADMIN. CODE, Chapter 153. The 
amendments are intended to 

implement S.J.R. 60 (if passed by 
the voters November 7, 2017). The 

Joint Agencies also announced a 
stakeholder meeting to be held on 

September 25, 2017 and agreed to 

receive informal comments on the 
amendments until September 28, 

2017 at 5:00 PM. The meeting 
notice also mentioned that the 

agencies intend to present the 
proposed amendments at the 

Finance Commission’s October 20, 
2017 meeting and at the Credit 

18 Senate Journal, 85th Legislature, Regular Session, 

Forty-Third Day, page 1218.   
19 Finance Commission of Texas v. Norwood, 418 

S.W.3d 566, 573; TEX. CONST. art. XVI, § 50(u). 
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Union Commission’s November 3, 

2017 meeting.  
 If Proposition 2 passes it is 

anticipated that the Commissions 
will issue new proposed 

interpretations but final 
amendments will likely not go into 

effect until March 2018 at the 
earliest. If the Commissions require 

changes to the proposed 
interpretations then the effective 

date would be delayed even later. 
Lenders will have to decide what 

changes, if any they intend to 
implement between January 1, 

2018 when the Constitutional 

amendments (if passed) will go into 
effect and the subsequent date 

when the amended home equity 
interpretations (if adopted) will take 

effect. 
 Included below is the Bill 

Analysis20 of S.J.R. 60 provided by 
the Texas Senate Research Center, 

followed by comments as well as 
questions that will hopefully be 

answered by the Commissions:  

A. The 2% Fee Cap - S.J.R. 60 
redefines what is and is not 

included in the calculation of the 
cap on fees associated with a 

home equity loan. The cap on 
fees would be lowered from 

three percent (3%) to two 
percent (2%) of the principal 

amount of the loan. The 

following would be excluded 
from the calculation of the fee 

cap: 

                                                 
20 Senate Research Bill Analysis dated June 1,/2017 

for Tex. S.J. Res. 60, 85th Leg., R.S. (2017). 

- Appraisals prepared by third 

party appraisers; 

- Property surveys prepared by 

state registered or licensed 
surveyors; 

- State base premiums for title 

insurance with 
endorsements; and  

- A title examination report if its 

cost is less than the state 
base premiums for title 

insurance without 
endorsements.21 

A major objection by lenders has 

been their inability to originate low 
loan amount home equity loans 

because the appraisal fee, survey 
fee and title insurance fees alone 

would often exceed the 3% fee cap. 
For example a home equity loan of 

$35,000 under the current 3% cap 

and under the proposed 2% cap: 

Loan Amount:  $35,000 

3% Fee cap: $1,050 
 

Lender’s Title Policy: $415.00 

Amend Tax Exception:  $20.00 
Not yet due & payable: $5.00 

T-17 PUD   $25.00 
T-19 Restrictions  $50.00 

T-36 (Environmental: $25.00 
T-42 (Home Equity): $41.50 

T-42.1 (Home Equity): $62.25 
Survey   $500 

Appraisal:   $400   
Settlement Fee:  $250 

Document Preparation: $225 
Recording:       + $100   

21 Id. at 1. 
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Total Fees:    $2,118.75 

3% Fee Cap:   $1,050.00 

Total Fees in 3%:  $2,118.75 

THIS LOAN CANNOT CLOSE! 
 

Total fees of $2,118.75 exceed the 
Constitutional 3% cap of $1,050.00 

and this loan will not be originated.  

Here is the same loan with the same 
fees under S.J.R. 60, with the 2% 

fee cap:  

Loan Amount:  $35,000 
2% Fee cap: $700 

 
Lender’s Title Policy: $415.00 

Amend Tax Exception:  $20.00 
Not yet due & payable: $5.00 

T-17 PUD   $25.00 
T-19 Restrictions  $50.00 

T-36 (Environmental: $25.00 
T-42 (Home Equity): $41.50 

T-42.1 (Home Equity): $62.25 
Survey   $500 

Appraisal:   $400   
Settlement Fee:  $250 

Document Preparation: $225   

Recording:       + $100   
Total Fees:    $2,118.75 

2% Fee Cap:  $700.00 
Total Excludable Fees:  $1,543.75 

Total Included Fees: $575.00 

THIS LOAN CAN CLOSE! 
(If Proposition 2 passes in November!) 

 

Since the total fees included in the 

2% fee cap do not exceed $700, this 
loan can be originated, whereas 

without the S.J.R. 60 changes the 
same loan could not be originated in 

compliance with the Constitutional 

fee cap. 

Questions: 

- Although an ‘appraisal’ fee is 

excluded from the 2% fee cap, 
what about an ‘evaluation’ as 

that term is used in Section 
50(h), Article XVI, Texas 

Constitution? 

- What about an Appraisal 
Management fee, Property 

Inspection Waiver fee or an 
Appraisal Review fee, are those 

fees excluded from the 2% fee 
cap? [UPDATE: the precomment 

draft excludes appraisal 

management services from the 
appraisal fee]. 

- Does the ‘endorsements’ 
exclusion from the 2% fee cap 

include premiums for the 

(required) T-42 home equity 
endorsement (Equity Loan 

Mortgage Endorsement) as well 
as the T-42.1 (Supplemental 

Coverage Equity Loan Mortgage 
Endorsement)?  

- Does the ‘endorsements’ 

exclusion from the 2% fee cap 
include premiums for 

amendments to the mortgagee 
title policy such as  (i) amending 

the Tax Exception to insure 
against rollback taxes; or (ii) 

amending the tax exception to 
read not yet due and payable?   

- Does the ‘endorsements’ 

exclusion from the 2% fee cap 
include premiums for other 

endorsements such as the T-17 
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(Planned Unit Development 

Endorsement), the T-19 
(Restrictions, Encroachments, 

Minerals Endorsement) the T-
19.2 (Mineral and Surface 

Damage Endorsement – 
Improved Land); the T-19.3 

(Mineral and Surface Damage 
Endorsement – Unimproved 

Land), the T-31 (Manufactured 
Housing Endorsement), the T-

31.1 (Supplemental Coverage 
Manufactured Housing Unit 

Endorsement), the T-33 
(Variable Rate Mortgage 

Endorsement) or the T-36 

(Environmental Protection Lien 
endorsement)? 

- UPDATE: the precomment draft 
provides  

o If additional premiums for 

endorsements are 
charged, the 

endorsements must be 
applicable to the 

mortgagee policy for the 

equity loan. Rules adopted 
by the Texas Department 

of Insurance govern the 
applicability of 

endorsements and the 
authorized amount of the 

premium for each 
endorsement. 

It remains for lenders to 

determine what is meant by 
‘endorsements must be 

applicable to the mortgagee 
policy of the equity loan’. 

                                                 
22 Senate Research Bill Analysis dated June 1, 2017 

for Tex. S.J. Res. 60, 85th Leg., R.S. (2017). 

Stakeholders will work to secure 

clarification either from the 
Commissions or the Texas 

Insurance Commissioner. 

- What if otherwise ‘excluded’ fees 

are paid to an affiliate of the 

lender, are they still excluded 
from the 2% Fee Cap? [UPDATE: 

The precomment draft provides 
that a fee for an ‘appraisal’ must 

be performed by a person who is 
not an employee of the lender. It 

is possible that a mortgagee title 
fee, a title examination fee or a 

survey fee (that otherwise 
complies with S.J.R. 60) are 

excludable even if paid to an 
affiliate of the lender.] 

It is clear that all other fees charged 

to the consumer in connection with 
issuance of the mortgagee title 

policy are included in the 2% fee 
cap such as: (i) Settlement Fee; (ii) 

Escrow Fee; (iii) Notary Fee; (iv) 
Copy fee; (v) Courier fee; (vi) 

Recording Fee (vii) Document 

Preparation Fee; etc. 

B. Refinancing an existing cash-

out as Non-home equity - 
S.J.R. 60 allows for an 

alternative option to refinance a 

seasoned home equity loan 
meeting specific requirements to 

be refinanced as a non-home 
equity rate and term refinance 

loan.22 

Perhaps the most significant change 
included among the proposed 

Constitutional amendments is the 
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option to renew and extend a 

seasoned home equity loan under 
Section 50 (a)(4), Article XVI, Texas 

Constitution, the so-called rate-
term refinance. Currently Texas 

consumers can only refinance an 
existing home equity loan with 

another home equity loan or with a 
reverse mortgage.23 Since the 

interest rates on home equity loans 
and reverse mortgages are 

generally higher (in part because 
these loans are non-recourse 

against the borrower and only the 
property can be used to repay the 

debt), Lenders have championed for 

years the benefits to a consumer 
being able to renew and extend 

home equity loans as rate and term 
refinances. If the amendments pass 

no longer will ‘once-a-home-equity-
loan, always-a-home-equity loan’ 

be part of the home equity lending 
lexicon in Texas. One of the 

criticisms of the proposed 
amendment is that current Texas 

home equity liens include many 
consumer protections that will be 

eliminated if the home equity lien is 
refinanced as a non-home equity 

lien. For example, current Texas 

home equity liens must be 
foreclosed judicially whereas, a 

home equity lien that is refinanced 
as rate and term refinances under 

the proposed amendments will lose 
that protection among others. 

However, S.J.R. 60 requires the 
following conditions to be met 

before a home equity loan can be 
renewed and extended as a Section 

50(a)(4) rate and term refinance: 

                                                 
23 TEX. CONST. art. XVI, § 50(f). 

(1) the refinance is not closed 

before the first anniversary 
of the date the extension of 

credit was closed; 

(2) the refinanced extension of 

credit does not include the 

advance of any additional 
funds other than: 

a. funds advanced to 
refinance a debt 

described by 

Subsections (a)(1) 
through (a)(7) of this 

section; or 

b. actual costs and 

reserves required by 

the lender to refinance 
the debt; 

(3) the refinance of the 
extension of credit is of a 

principal amount that when 

added to the aggregate total 
of the outstanding principal 

balances of all other 
indebtedness secured by 

valid encumbrances of record 
against the homestead does 

not exceed 80 percent of the 
fair market value of the 

homestead on the date the 
refinance of the extension of 

credit is made; and  

(4) the lender provides the 
owner the following written 

notice on a separate 
document not later than the 

third business day after the 
date the owner submits the 

loan application to the lender 
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and at least 12 days before 

the date the refinance of the 
extension of credit is closed: 

"YOUR EXISTING LOAN THAT 
YOU DESIRE TO REFINANCE IS A 

HOME EQUITY LOAN.  YOU MAY 

HAVE THE OPTION TO REFINANCE 
YOUR HOME EQUITY LOAN AS 

EITHER A HOME EQUITY LOAN OR 
AS A NON-HOME EQUITY LOAN, IF 

OFFERED BY YOUR LENDER. 

"HOME EQUITY LOANS HAVE 
IMPORTANT CONSUMER 

PROTECTIONS.  A LENDER MAY 
ONLY FORECLOSE A HOME EQUITY 

LOAN BASED ON A COURT ORDER.  
A HOME EQUITY LOAN MUST BE 

WITHOUT RECOURSE FOR 
PERSONAL LIABILITY AGAINST YOU 

AND YOUR SPOUSE. 

"IF YOU HAVE APPLIED TO 
REFINANCE YOUR EXISTING HOME 

EQUITY LOAN AS A NON-HOME 
EQUITY LOAN, YOU WILL LOSE 

CERTAIN CONSUMER 
PROTECTIONS.  A NON-HOME 

EQUITY REFINANCED LOAN: 

"(1) WILL PERMIT THE 
LENDER TO FORECLOSE WITHOUT 

A COURT ORDER; 

"(2) WILL BE WITH 
RECOURSE FOR PERSONAL 

LIABILITY AGAINST YOU AND YOUR 
SPOUSE; AND 

"(3) MAY ALSO 

CONTAIN OTHER TERMS OR 
CONDITIONS THAT MAY NOT BE 

                                                 
24 Tex. S.J. Res. 60, 85th Leg., R.S. (2017). 

PERMITTED IN A TRADITIONAL 

HOME EQUITY LOAN. 

"BEFORE YOU REFINANCE 

YOUR EXISTING HOME EQUITY 
LOAN TO MAKE IT A NON-HOME 

EQUITY LOAN, YOU SHOULD MAKE 

SURE YOU UNDERSTAND THAT YOU 
ARE WAIVING IMPORTANT 

PROTECTIONS THAT HOME EQUITY 
LOANS PROVIDE UNDER THE LAW 

AND SHOULD CONSIDER 
CONSULTING WITH AN ATTORNEY 

OF YOUR CHOOSING REGARDING 
THESE PROTECTIONS. 

"YOU MAY WISH TO ASK 

YOUR LENDER TO REFINANCE YOUR 
LOAN AS A HOME EQUITY LOAN.  

HOWEVER, A HOME EQUITY LOAN 
MAY HAVE A HIGHER INTEREST 

RATE AND CLOSING COSTS THAN A 
NON-HOME EQUITY LOAN." 

If the amendments pass the new 

Section 50(f)(2)(D) disclosure must 
be provided within three days of 

application and at least 12 days 
before the rate-and-term refinance 

transaction may close.24 Since the 
new 50(f)(2)(D) disclosure and the 

amended Section 50(g) disclosure 
(the 12-Day disclosure) will not be 

effective until January 1, 2018, 

there will be a hiatus on home 
equity refinance closings and rate-

and-term refinances of home equity 
loans between January 1, 2018 and 

January 12, 2018. If the applicable 
disclosure was provided on January 

1, 2018 (and within three days of 
application for rate-and-term 
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refinances) then the new loan may 

close on or after January 13, 2018.   
 In addition to the ‘new’ Section 

50(f)(2)(D) disclosure S.J.R. 60 
provides that an affidavit executed 

by the owner or the owner's spouse 
acknowledging that the 

requirements of Subsection 
50(f)(2), Article XVI, Texas 

Constitution have been met 
conclusively establishes that the 

requirements of a rate-and-term 
refinance under Subsection 

50(a)(4) have been met (emphasis 
added).25  S.J.R. 60 does not 

provide the affidavit and lenders will 

certainly want to avail themselves 
of the protections such an affidavit 

can provide, therefore unless the 
Commissions promulgate an 

Affidavit for the borrower to 
acknowledge the provisions of 

Section 50(f)(2), Article XVI, Texas 
Constitution have been satisfied, 

Lenders should consult their Texas 
Counsel to ensure they have an 

Affidavit prepared, programmed 
and ready for to go. 

 
Questions:  

- Although proposed Subsection 

50(f)(2), Article XVI, Texas 
Constitution provides that an 

affidavit executed by the owner 
or the owner's spouse 

acknowledging that the 

requirements of Subsection 
50(f)(2) have been met 

conclusively establishes that the 
requirements of Subsection 

50(a)(4), Article XVI, Texas 

                                                 
25 Tex. S.J. Res. 60, 85th Leg., R.S. (2017). 

Constitution have been met, 

what happens if there is 
conclusive evidence to the 

contrary such as an appraisal 
that provides the loan violated 

the 80% LTV restriction? 
 

- Does the rate and term refinance 
option apply only to closed-end 

home equities or does it include 
HELOCs? 

 

- Does the rate and term refinance 
option include reverse 

mortgages? 
 

- S.J.R. 60 prescribes a written 

notice that must be provided to 
the borrower within 3-days of 

application and at least 12 days 
prior to closing. Will the 3-day 

and 12-day time periods be 
counted like the current 12-day 

disclosure notice time period is 
counted? 

C. Eliminates 50% LTV limit for 

additional HELOC advances – 
S.J.R. 60 maintains the $4,000 

draw requirements on home 
equity lines of credit but 

increases the 50 percent equity 
provision to an 80 percent 

requirement to be the same as 
all home equity loans. 26 

 
Many lenders have misunderstood 

this provision that requires the 

cumulative loan to value ratio of all 
liens secured against the 

homestead as of the day the HELOC 

26 Senate Research Bill Analysis dated June, 1 2017 

for Tex. S.J. Res. 60, 85th Leg., R.S. (2017). 
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was originally closed, to not exceed 

50% before subsequent advances 
can be made. In other words, if a 

consumer’s homestead is worth 
$100,000 at the time of 

consummation, the consumer can 
take out up to $80,000 of their 

equity at the time of consummation, 
but may not take a subsequent 

advance until they have repaid their 
HELOC to an amount less than 

$50,000 (plus the amount of their 
new advance). If the Constitutional 

amendments are passed, the 50% 
CLTV restriction on subsequent 

HELOC advances goes away.  

 
D. Agricultural homesteads - 

S.J.R. 60 allows farm and ranch 
property owners to acquire 

home-equity loans, while 
maintaining the agricultural 

valuation of their properties. 
Currently, only dairymen have 

the ability to take out a home 
equity loan based on an 

agreement when the Texas 
Legislature first passed home 

equity in 1997.27 

A home equity loan on an 
agriculture homestead (other than a 

dairy) will be permitted by the 
Constitution for the first time if the 

amendments pass. Not only will this 
allow rural homestead owners with 

agricultural appraisals often 

described as ‘Ag Exemptions’, to 
obtain Texas home equity loans, the 

Amendments will eliminate the 
headaches at Appraisal districts 

across the state caused by 
homestead owners seeking to 
                                                 
27 Id. 

temporarily suspend their 

agricultural valuation in order to 
take out home equity loans only to 

reapply a few days after closing on 
a Texas home equity loan.  

There is one qualification to the 
foregoing comments. Texas TAX 

CODE § 23.42(a-1) provides: 
On or after January 1, 2008, an 

individual is not entitled to have 
land designated for agricultural 

use if the land secures a home 
equity loan described by Section 

50(a)(6), Article XVI, Texas 
Constitution. 

It is possible that the Texas 

Comptroller could issue an 
interpretation that clarifies this 

provision applies only to future 
applications for 1-d-1 (Open Space) 

Agricultural Use Appraisals with the 
result being that any property with 

an existing agricultural use 
appraisal would be eligible for a loan 

described by Section 50(a)(6), 
Article XVI, Texas Constitution 

without adverse rollback or tax 
consequences being triggered by 

the new home equity lien.  
 In the absence of such an 

interpretation it may result that 

Texas homestead owners with 
agricultural valuations may have to 

wait until the next legislative 
session when the legislature will 

hopefully strike this language from 
the Tax code. Otherwise a lender 

that underwrites a home equity loan 
on property with an existing 

agricultural valuation in place may 
need to consider the rollback costs 

and increased taxes as part of 
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underwriting the borrower’s ability-

to-repay the loan. The reason for 
including a possible tax rollback and 

increased taxes is in case a county 
appraiser were to determine the 

new home equity loan triggered the 
forfeiture of the agricultural 

valuation. Additionally, under these 
circumstances lenders would be 

wise to clearly and conspicuously 
warn any would-be home equity 

borrower intending to pledge 
homestead property with an 

agricultural valuation of the 
significant adverse consequences 

including the potential forfeiture of 

the agricultural use appraisal, the 
tax rollback and increased taxes 

going forward for the life of the 
home equity loan.  

 For those that may consider this 
an oversight, keep in mind that 

Proposition 2 has not yet passed so 
amending the tax code in 

anticipation of passage of future 
Constitutional amendments would 

have likely lost some ‘Yea’ votes in 
the legislature. 

 
E. Authorized Lenders 

S.J.R. 60 would amend Section 

50(a)(6)(P)(i)28 to include the 
underlined text: “a bank, savings 

and loan association, savings 
bank, or credit union doing 

business under the laws of this 
state or the United States, 

including a subsidiary of a bank, 
savings and loan association, 

savings bank, or credit union 
described by this subparagraph;’ 

                                                 
28 Tex. S.J. Res. 60, 85th Leg., R.S. (2017). 
29 Id. 

 

S.J.R. 60 would amend Section 
50(a)(6)(P)(vi)29 as follows: ‘a 

person regulated by this state as 
a mortgage banker or mortgage 

company [broker]; and’ 
 

The above changes add certain 
subsidiaries of depository 

institutions to the list of lenders 
authorized to make home equity 

loans and replaces a reference to a 
“mortgage broker” with “mortgage 

banker or mortgage company” to 
conform the Constitutional 

language with statutory changes 

that implemented the SAFE Act in 
200930.  

 
IV. Appraisals vs. Evaluations 

An issue that frequently surfaces 
with home equity loans is whether 

an evaluation can be used in lieu of 
an appraisal. Section 50(h), Article 

XVI, Texas Constitution which is 
included below requires either an 

appraisal or an evaluation meeting 
specific guidelines be used before a 

lender may conclusively rely upon 
the written acknowledgment of fair 

market value at the time the home 

equity loan is established. 
50(h)  A lender or assignee for 

value may conclusively rely on 
the written acknowledgment as 

to the fair market value of the 
homestead property made in 

accordance with Subsection 
(a)(6)(Q)(ix) of this section if: 

(1)  the value acknowledged to is 

the value estimate in an 

30 TEX. FIN. CODE ANN § 180.001 et seq. 
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appraisal or evaluation prepared 

in accordance with a state or 
federal requirement applicable to 

an extension of credit under 
Subsection (a)(6) (emphasis 

added); and 

(2)  the lender or assignee does 
not have actual knowledge at the 

time of the payment of value or 
advance of funds by the lender or 

assignee that the fair market 
value stated in the written 

acknowledgment was 
incorrect.31 

An accurate fair market valuation is 

essential, given the Constitutional 
restriction against originating a 

Texas home equity loan in excess of 
an 80% cumulative loan to value.32 

Whether to require an appraisal or 
use an evaluation to determine the 

fair market value is a function of 
several factors including: (i) federal 

appraisal regulations33, (ii) 
secondary market eligibility, (iii) the 

cost of an appraisal being typically 

higher than the cost of an 
evaluation and (iv) the time for 

obtaining an appraisal is generally 
longer than the time required to 

receive an evaluation.34  
 What exactly qualifies as an 

evaluation prepared in accordance 
with a state or federal requirement 

                                                 
31 TEX CONST. art. XVI, § 50(h). 
32 Id. 
33 FDIC Regulations and Statements of General 

Policy, 12 CFR § 323 (2015); Board of Governors of 

the Federal Reserve System, Regulation H, 12 CFR § 

208, subpart E (2015), and Regulation Y, 12 CFR § 

225 subpart G (2005),; and OCC Real Estate Lending 

and Appraisals, 12 CFR § 34, subpart C.  The National 

Credit Union Administration (NCUA) regulations are 

located at 12 CFR § 722, but NCUA is not a party to 

applicable to an extension of credit 

under Subsection (a)(6)? Over the 
last twenty years I have heard 

various explanations of what an 
acceptable ‘evaluation’ under this 

subsection includes. Two 
suggestions that have stood out are 

(i) a real estate Broker Price Opinion 
(‘BPO’) and (ii) a county appraisal 

district appraisal which is also 
known as Tax Assessment Valuation 

(‘TAV’). In deciding whether these 
(and other) valuations qualify for an 

evaluation made in accordance with 
a state or federal requirement 

applicable to an extension of credit 

under Subsection (a)(6), a guide on 
appraisals and evaluations that is 

on point is the federal Interagency 
Appraisal and Evaluation Guidelines 

(‘Guidelines’).35 On page 77461, 
first column, second full paragraph 

the following is directly on point for 
BPO’s: 

A valuation method that does not 
provide a property’s market 

value or sufficient information 
and analysis to support the value 

conclusion is not acceptable as 
an evaluation. For example, a 

valuation method that provides a 

sales or list price, such as a 
broker price opinion, cannot be 

used as an evaluation because, 
among other things, it does not 

this Advisory as it is being issued in response to 

comments raised during the EGRPRA process, and 

NCUA is not required to participate in EGRPRA. 
34 “Real Estate Appraisals; Notice of Proposed 

Rulemaking,” 82 Fed. Reg. 145 (31 July 2017), pp. 

35481 – 35493. 
35 “Interagency Appraisal and Evaluation Guidelines,” 

75 Fed. Reg. 237 (10 December 2010), pp. 77450 – 

77473. 
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provide a property’s market 

value. Further, the Dodd-Frank 
Act provides ‘‘[i]n conjunction 

with the purchase of a 
consumer’s principal dwelling, 

broker price opinions may not be 
used as the primary basis to 

determine the value of a piece of 
property for the purpose of loan 

origination of a residential 
mortgage loan secured by such 

piece of property (emphasis 
added).36  

  On page 77469, third column, 
second full paragraph, the following 

is directly on point for TAVs:  

An institution may not rely 
solely on the data provided by 

local tax authorities to 
develop an evaluation unless 

the resulting evaluation is 
consistent with safe and 

sound banking practices and 
these Guidelines….Since 

analytical methods such as 
TAVs generally need 

additional support to meet 
these Guidelines, institutions 

should develop policies and 
procedures that specify the 

level and extent of 

supplemental information 
that should be obtained to 

develop an evaluation. Such 
policies and procedures also 

should require the use of an 
alternate valuation method 

                                                 
36 Dodd-Frank Wall Street Reform and Consumer 

Protection Act, § 1473(r). 
37 Interagency Appraisal and Evaluation Guidelines, 

Federal Register, Vol. 75, No. 237, (10 December 

2010), page 77450. 

when such information does 

not support the transaction. 

Accordingly, BPO’s alone will not 

qualify for an evaluation because 
among other things, they do not 

provide a fair market value, but can 

be part of an evaluation program. 
By contrast, TAVs may qualify as an 

evaluation but the lender must be 
able to demonstrate the evaluation 

is consistent with safe and sound 
banking practices and the 

Guidelines.37 Lenders can see 
exactly what the Guidelines require 

to be included in an evaluation 
beginning on page 77461, second 

column, first full paragraph under 
the heading ‘XIII. Evaluation 

Content’.  
 Lenders will want to review the 

Interagency Notice of Proposed Rule 

Making published July 31, 201738 
that proposes to amend agency 

regulations requiring appraisals on 
transactions involving real estate.39 

Comments on the proposed 
amendments are due September 

29, 2017. Although this proposal 
deals primarily with commercial real 

estate transactions and whether the 
threshold for which an appraisal 

would be required should be 
increased from $250,000 to 

$400,000, there is a good 
discussion on residential appraisals 

and evaluations. If the proposed 

rules are adopted as proposed, 
commercial loans that meet the 

38 Real Estate Appraisals, 82 Fed. Reg. 35481 

(proposed July 31, 2017). 
39 Id. at 35478. 
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Guidelines with loan amounts of 

$400,000 or less would not require 
appraisals and instead could utilize 

an evaluation.40  
 

V. Living Trusts 
 In 2009, the 81st Texas 

Legislature amended the Texas 
Property Code to specifically permit 

a qualifying trust to own a Texas 
homestead provided the conditions 

of Texas Property Code Section 
41.0021 are met. Subsection 

41.0021(b) specifically provides, 
Property that a settlor or beneficiary 

occupies and uses in a manner 

described by this subchapter and in 
which the settlor or beneficiary 

owns a beneficial interest through a 
qualifying trust is considered the 

homestead of the settlor or 
beneficiary under Section 50, Article 

XVI, Texas Constitution, and 
Section 41.001. Obviously this 

section was intended to statutorily 
permit a ‘qualifying trust’ to be an 

‘owner’ as that term is used in 
Section 50(a)(6)(a) that requires 

the owner and owner’s spouse to 
consent to the voluntary home 

equity lien. Fannie Mae is 

comfortable with this statutory 
change as evidenced by Fannie 

Mae’s Selling Guide at B5-4.1-02, 
Texas Section 50(a)(6) Mortgage 

Loan Eligibility (04/15/2014) that 
provides an Inver Vivos revocable 

trust may be a borrower under a 
Texas Section 50(a)(6) mortgage, 

provided that the trust meets the 
requirements for a "qualifying trust" 

                                                 
40 Id. 
41 7 TEX. ADMIN. CODE § 153.14. 

under Texas law for purposes of 

owning residential property that 
qualifies for the homestead 

exemption. 
 Notwithstanding the 

permissibility of Living Trust 
borrowers on Texas home equity 

loans, not all investors authorize 
living trusts to be home equity 

borrowers, hence the majority of 
home equity loans originated today 

continue to be to individuals and not 
to living trusts. Perhaps if the 

Commissions issued an 
interpretation that specifically 

authorized a living trust to act as an 

owner and a borrower in home 
equity transactions, more lenders 

would permit a living trust to be a 
borrower under  a Texas Section 

50(a)(6) mortgage? 
 

VI. Modifications 
 Lenders and practitioners alike 

have long believed that a Texas 
home equity loan could be modified. 

In 2004 the Commissions adopted 
new 7 TEX. ADMIN. CODE, Chapter 

153 which included Section 153.14 
that codified home equity 

modifications.41 However, questions 

remained surrounding exactly what 
could be modified and a class of 

litigants sued in United States 
District Court for the Northern 

District of Texas challenging the 
validity of their home equity liens.42 

Specifically, the Plaintiff’s alleged 
that Carrington Mortgage Services, 

LLC had violated the Texas 
Constitution by advancing 

42 Sims v. Carrington Mortg. Servs., LLC, 889 

F.Supp.2d 883, 884 (N.D. Tex. 2012). 

http://www.statutes.legis.state.tx.us/GetStatute.aspx?Code=CN&Value=16.50
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additional funds when it capitalized 

the past due interest, fees and 
escrow items and by exceeding the 

80% loan-to-value ratio.43 The 
District Court dismissed the case for 

failure to state a claim and the 
Simses appealed.44 The United 

States Fifth Circuit Court of Appeals 
affirmed the trial court’s dismissal, 

but certified four questions to the 
Texas Supreme Court.45 On May 16, 

2014 the Texas Supreme Court 
issued its opinion that not only 

answered the certified questions 
and but also affirmed that 

modifications of Texas home equity 

loans are permissible.46 Included 
below are the certified questions 

followed by the Supreme Court’s 
answers. 

 
Question:  

After an initial extension of credit, if 
a home equity lender enters into a 

new agreement with the borrower 
that capitalizes past-due interest, 

fees, property taxes, or insurance 
premiums into the principal of the 

loan but neither satisfies nor 
replaces the original note, is the 

transaction a new extension of 

credit for purposes of section 50 of 
Article XVI of the Texas 

Constitution? 
 

Answer: 
[No, T]he restructuring of a home 

equity loan that, as in the context 
from which the question arises, 

                                                 
43 Id. 
44 Id.  
45 Sims v. Carrington Mortg. Servs, LLC, 538 F. 

App’x 537 (5th Cir. 2013). 

involves capitalization of past-due 

amounts owed under the terms of 
the initial loan and a lowering of the 

interest rate and the amount of 
installment payments, but does not 

involve the satisfaction or 
replacement of the original note, an 

advancement of new funds, or an 
increase in the obligations created 

by the original note, is not a new 
extension of credit that must meet 

the requirements of Section 50 
(emphasis added).47 

 
Question: 

Is the capitalization of past-due 

interest, taxes, insurance 
premiums, and fees an “advance of 

additional funds” under the 
Commissions’ interpretations of 

Section 50?  
 

Answer: 
No, if those amounts were among 

the obligations assumed by the 
borrower under the terms of the 

original loan.  And more 
importantly, such capitalization is 

not a new extension of credit under 
Section 50(a)(6).48 

 

Question: 
Must a [home equity] 

restructuring…comply with Section 
50(a)(6)?   

 
Answer: 

No, because it does not involve a 
new extension of credit.49 

46 Sims v. Carrington Mortgage Services, LLC, 440 

S.W.3d 10, 17, 57 Tex. Sup. Ct. J. 588 (Tex. 2014). 
47 Id. 
48 Id.at 17.  
49 Id.  
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Question: 
[W]ould repeated restructuring 

convert a home equity loan into an 
open-end account subject to 

Section 50(t)? 
 

Answer: 
[No] Section 50(t) applies to a 

home equity line of credit — “a form 
of an open-end account that may be 

debited from time to time, under 
which credit may be extended from 

time to time and under which . . . 
the owner requests advances, 

repays money, and reborrows 

money”. The repeat transactions 
are clearly contemplated from the 

outset.  This description does not 
remotely resemble a loan with a 

stated principal that is to be repaid 
as scheduled from the outset but 

must be restructured to avoid 
foreclosure…The Constitution does 

not prohibit the restructuring of a 
home equity loan that already 

meets its requirements in order to 
avoid foreclosure while maintaining 

the terms of the original extension 
of credit.50 

 

VII. Statute of Limitations 
 The Texas Constitution does not 

specifically address whether a home 
equity violation is subject to any 

statute of limitations. Prior to May 
20, 2016 it was generally believed 

(or hoped) by many lenders and 
title companies that the 4-year 

statute of limitations found in 

                                                 
50 Id.at 18. 
51 Rivera v. Countrywide Home Loans, 

Inc., 262 S.W.3d 834, 840 (Tex.App.—

Dallas 2008, no pet.). 

section 16.051 of the Texas Civil 

Practice and Remedies Code applied 
to home equity violations and such 

time period began to run at the time 
of consummation (e.g. when the 

loan closed). Applying this theory as 
many court’s did, meant that if a 

lender failed to fully comply with all 
Constitutional requirements to 

perfect a home equity lien against 
the homestead, unless the debtor 

objected within four years of the 
date of closing the ‘error’ was 

effectively cured by the passage of 
time since the debtor was barred 

from challenging the alleged error. 

 In 2008 the Court of Appeals for 
the Fifth District of Texas in Dallas 

applied the four-year statute of 
limitation to a Texas home equity 

error in Rivera v. Countrywide 
Home Loans, Inc.51 However, it is 

important to note that the pro se 
plaintiff in Rivera agreed to the 

applicability of the four-year statute 
of limitations. Citing Rivera, in 2011 

the Court of Appeals for the third 
District of Texas in Austin applied 

the four-year statute of limitation to 
a Texas home equity error in 

Schanzle v. JPMC Specialty 

Mortgage, LLC.52  
 Meanwhile in the federal 

Bankruptcy courts some judges 
were applying the four-year statute 

of limitations to bar home equity 

52 Schanzle v. JPMC Speciality Mortg. LLC, 

No. 03-09-00639-CV, 2011 WL 832170, at 

4 (Tex.App.-Austin Mar. 11, 2011, no 

writ). 
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claims brought by consumers53 but 

at least one bankruptcy judge ruled 
that the four-year statute of 

limitations did not apply.54 In 2013 
the United States Fifth Circuit Court 

of Appeals in Priester v. JPMorgan 
Chase Bank held that the four-year 

statute of limitations barred a home 
equity non-compliance claim 

brought more than four years from 
the date of closing.55 But confusion 

in the bankruptcy courts on the 
applicability of the four-year statute 

of limitations in home equity cases 
continued. For an excellent 

summary of these cases and the 

confusion in the Bankruptcy courts, 
you should review Perry Cockerell’s 

paper titled Developments in Texas 
Home Equity Litigation in 

Bankruptcy Court he presented 
July, 2016 at the Advanced Real 

Estate Law seminar. 
 The most important case in the 

application of statutes of limitation 
in home equity litigation was 

rendered on On May 20, 2016 by 
the Texas Supreme Court in Wood 

vs. HSBC56 and held that no statute  
of limitations applies to an action to 

quiet title on an invalid home-equity 

lien.57 The court explained that 
when an instrument is void, a quiet-

title action can be brought at any 
time to set it aside, but when an 

instrument is voidable, a four-year 

                                                 
53 In re Ortegon, 398 B.R. 431 (Bankr. W.D. Tex. 

2008); In re Jema Enterprises, LLC, 11-70218, 2011 

WL 5023846 (Bankr. S.D. Tex. Oct. 19, 2011). 
54 In re: Johnson, 08-40492, 2009 WL 2982783 

(Bankr. E.D. Tex. Sept. 11, 2009). 
55 Priester v. JPMorgan Chase Bank, 708 F.3d 667 

(5th Cir.2013). 
56 Wood v. HSBC Bank, N.A., 505 S.W.3d 542, (Tex. 

2016). 

statute of limitations applies to 

actions to cancel it.58 In other words 
a non-compliant Texas home equity 

lien is not valid unless and until the 
loan defects are cured, hence no 

statute of limitations applies to a 
quiet title action challenging the 

same.59   
 As a result of this holding home 

equity loans with alleged defects 
that were once believed to have 

been cured by the passage of time 
are once again subject to challenge. 

Lenders and servicers must 
continue to be vigilant when 

addressing alleged home equity 

violations whether in response to a 
notice from the consumer or upon 

their own discovery.  
 

VIII. Cures 
On the same day the Wood 

decision was decided, the Texas 
Supreme Court also released its 

decision in Garofolo v. Ocwen Loan 
Servicing, L.L.C.60 In this home 

equity case, Teresa Garofolo paid 
off her home equity loan but did not 

receive a release of lien in 
recordable form as required by her 

loan’s terms.61 Garofolo notified the 

loan servicer who sent a release of 
lien to the county clerk for recording 

but did not send a release of lien to 
Garofolo.62 After sixty days passed 

Garofolo filed suit in federal district 

57 Id. at 547 
58 Id. 
59 Id. at 548. 
60 Garofolo v. Ocwen Loan Servicing, L.L.C., 497 

S.W.3d 474 (Tex. 2016). 
61 Id at 475. 
62 Id.at 476. 
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court for violating home-equity 

lending provisions of the Texas 
Constitution and for breach of 

contract seeking forfeiture of all 
principal and interest that she had 

paid on the loan.63  The district 
court dismissed her claim and the 

borrower appealed to the United 
States Court of Appeals for the Fifth 

Circuit.64 Since the case involved 
unanswered questions of Texas 

Constitutional law, the Fifth Circuit 
certified the following two questions 

to the Texas Supreme Court: 
(1) Does a lender or holder 

violate Article XVI, Section 

50(a)(6)(Q)(vii) of the Texas 
Constitution, becoming liable for 

forfeiture of principal and 
interest, when the loan 

agreement incorporates the 
protections of Section 

50(a)(6)(Q)(vii), but the lender 
or holder fails to return the 

cancelled note and release of lien 
upon full payment of the note 

and within 60 days after the 
borrower informs the lender or 

holder of the failure to comply? 
 

(2) If the answer to 

Question 1 is “no,” then, in the 
absence of actual damages, does 

a lender or holder become liable 
for forfeiture of principal and 

interest under a breach of 
contract theory when the loan 

agreement incorporates the 
protections of Section 

50(a)(6)(Q)(vii), but the lender 
or holder, although filing a 

                                                 
63 Id. at 475. 
64 Id. 
65 Id. at 476. 

release of lien in the deed 

records, fails to return the 
cancelled note and release of lien 

upon full payment of the note 
and within 60 days after the 

borrower informs the lender or 
holder of the failure to comply?65   

 
In the first certified question the 

Texas Supreme Court was asked if 
the servicer’s failure to deliver the 

release of lien amounted to a 
constitutional violation for which 

‘forfeiture’ applies. The court 
answered “no” and concluded that 

that the terms and conditions of the 

home equity loan (including the 
condition to deliver the release of 

lien), do not amount to substantive 
constitutional rights and obligations 

for which forfeiture applies.66 
Instead the court held that Section 

50(a) of the Texas Constitution 
does not directly create, allow, or 

regulate home-equity lending and 
the only constitutional right set 

forth in Section 50(a) was the 
freedom from forced sale to satisfy 

debts other than those described in 
its exceptions.67 This case created a 

new term, the foreclosure-eligible 

home equity lien when explaining 
that the terms and conditions that 

are required before a home equity 
lien may be foreclosed are not 

substantive constitutional rights 
that trigger forfeiture when or if 

they are omitted or not satisfied.68  
 In the second certified question 

the court asked if Garofolo could 
seek forfeiture through her breach-

66 Id. 
67 Id. at 478. 
68 Id. at 484. 
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of-contract claim absent actual 

damages.69 The court again 
answered “no” explaining that 

[a]lthough the forfeiture remedy 
incorporated into Garofolo’s loan  

might be applicable to a lender’s 
failure to comply with some of her 

loan’s terms, it does not apply to a 
failure to deliver a release of lien.70 

Since the court concluded that 
forfeiture did not apply, Garofolo 

was required to show actual 
damages in order to maintain her 

breach-of-contract claim or seek 
some other remedy such as specific 

performance.71 In her pleadings 

Garofolo acknowledged that she 
had not suffered any damages as a 

result of not receiving the release of 
lien, but argued she did not need to 

suffer any damages to access a 
contracted-for-forfeiture remedy 

that was not contingent on proof of 
actual damages.72 Since the 

‘contractual forfeiture’ provision 
incorporated the ‘constitutional 

forfeiture’ provision, the court was 
once again presented with a 

question of constitutional 
interpretation.73  

 To address this question the 

court looked at Section 
50(a)(6)(Q)(x) that provides in part 

that a home equity lender shall 
forfeit all principal and interest if the 

lender fails to comply with the 
lender’s obligations under the 

extension of credit and fails to 

                                                 
69 Id. at 479. 
70 Id. 
71 Id. 
72 Id. at 480. 
73 Id. 
74 TEX. CONST. art. XVI, § 50(a)(6)(Q)(x). 

correct the failure not later than the 

60th day after receiving notice from 
the borrower.74 When interpreting 

this provision the court explained 
that the unquestionably harsh 

forfeiture penalty is triggered when, 
following adequate notice, a lender 

fails to correct the complained-of 
deficiency by performing one of six 

available corrective measures.75 
The court explained that the 

purpose of the forfeiture provision 
was to encourage lenders to correct 

errors under threat of forfeiture and 
to allow a lender to avoid 

punishment by performing 

irrelevant corrective measures 
without addressing the borrower’s 

complaint would frustrate the 
constitutional intent.76  

 The lender argued that forfeiture 
did not apply because none of the 

six corrective measures addressed 
the failure to deliver a release of lien 

once the loan was paid off.77 
Garofolo countered by arguing that 

the so-called ‘catch-all’ remedy in 
50(a)(6)(Q)(x)(f) applied.78 The 

catch-all provision is the sixth 
available corrective measure and 

calls for the lender to refund or 

credit the borrower $1,000 and 
offer the right to refinance the 

extension of credit at no cost to the 
owner and on the same terms 

(emphasis added).79  
 The court went into a discussion 

on what it meant for a lender to 

75 Garofolo, 497 S.W.3d at 481. 
76 Id.  
77 Id. 
78 Id. 
79 TEX. CONST. art. XVI § 50(a)(6)(Q)(x)(f). 
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‘correct’ its failure to comply and 

whether the lender’s correction had 
to actually ‘fix’ the problem of what 

the borrower complained.80 The 
court concluded the correction had 

to actually fix the problem since 
performance of an irrelevant 

corrective measure in willful 
blindness to whether it addresses 

the borrower’s complaint [could] 
hardly be said to ‘correct’ 

anything.81  The court continued 
that the six corrective measures 

each present an avenue through 
which a lender might actually 

correct a deficiency to avoid 

forfeiture, but the six avenues are 
not the only ways in which a lender 

can correct a failure to meet its 
obligations under the loan.82 

Accordingly, if a lender fails to meet 
its obligations under the loan, 

forfeiture is an available remedy 
only if one of the six corrective 

measures can actually correct the 
underlying problem and the lender 

nonetheless fails to timely perform 
the relevant corrective measure.83 

 Based upon the Texas Supreme 
Court’s ‘no’ answer to the first 

certified question, the Fifth Circuit 

Court of Appeal AFFIRMED the 
district court’s dismissal of 

Garofolo’s constitutional claim and 
also noted that the Texas Supreme 

Court had concluded that forfeiture 
was also not an available remedy.84  

 

                                                 
80 Garofolo, 497 S.W.3d at 482. 
81 Id. 
82 Id. 
83 Id. 
84 Garofolo v. Ocwen Loan Servicing, L.L.C., 669 

Fed.Appx. 219 (5th Cir. 2016). 

IX. Powers of Attorney   

 On January 8, 2004, 7 TEX. 
ADMIN. CODE § 153.15(2) took 

effect which permitted a lender to 
accept a properly executed power of 

attorney allowing the attorney-in-
fact to execute closing documents 

on behalf of the owner.85 This 
interpretation among others was 

determined to be invalid by the 
Texas Supreme Court in their 

opinion in the Finance Commission 
of Texas v. Norwood delivered June 

21, 2013.86 However, the court did 
confirm that a Power of Attorney 

properly executed at the office of 

the lender, an attorney at law, or a 
title company can be used to 

execute closing documents on 
behalf of the owner.87 However, the 

Fannie Mae Seller Guide continues 
to prohibit the use of a Power of 

attorney to sign the note or security 
instrument on any cash-out 

refinance transactions.88 
Accordingly, even though the Texas 

Constitution permits use of a Power 
of Attorney that has been properly 

executed at the office of the lender, 
an attorney at law, or a title 

company, any lender permitting a 

power of attorney in a Texas home 
equity transaction must plan on 

servicing the loan or delivering to an 
investor that does not apply Fannie 

Mae’s guidelines. Additionally, title 
companies have historically been 

reluctant to issue full coverage 

85 See 29 TexReg 84. 
86 Finance Commission of Texas v. Norwood, 418 

S.W. 3d 566 (Tex. 2013). 
87 Id. at 588. 
88 Fannie Mae Selling Guide Announcement SEL – 

2016-03 dated March 29, 2016. 
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when a power of attorney was used 

and this trend continues following 
the Norwood decision.  

 If a consumer applying for a 
Texas home equity loan intends to 

use a power of attorney and the 
lender will require title insurance, 

the lender should provide a copy of 
the power of attorney to the title 

company early in the underwriting 
process to determine if the power of 

attorney is acceptable for insuring 
purposes in order to minimize 

surprises on the day of closing.  
 It is worth noting that the 85th 

Texas Legislature also passed and 

Governor Abbott signed House Bill 
1974 that amends the Texas 

Durable Power of Attorney Act set 
forth in Chapter 751, Texas Estates 

Code.89 Section 751.201 titled 
Acceptance of Durable Power of 

Attorney Required; Exceptions can 
create concerns for lenders since it 

provides acceptance of a power of 
attorney is required unless grounds 

for refusing acceptance of the 
power of attorney exist. Section 

751.206 prescribes grounds for 
refusal including: (1) the person 

would not otherwise be required to 

engage in a transaction with the 
principal under the same 

circumstances, including a 
circumstance in which the agent 

seeks to: 
(A) establish a customer 

relationship with the 
person under the power of 

attorney when the 
principal is not already a 

                                                 
89 Tex H.B. 1974, 85th Leg., R.S. (2017). 
90 TEX ESTATES CODE § 751.206 (Effective 

September 1, 2017). 

customer of the person or 

expand an existing 
customer relationship with 

the person under the 
power of attorney; or 

(B) acquire a product or 
service under the power of 

attorney that the person 
does not offer;…90 

Although not yet tested but if a 
lender determines that a loan 

originated with a power of attorney 
is not a product the lender can offer 

then the lender has grounds to 
refuse the power of attorney.91 The 

rationale for the lender’s refusal is 

that a Texas home equity loan 
originated using a power of attorney 

does not meet secondary market 
guidelines that the lender 

customarily follows or will not be 
eligible for title insurance the lender 

customarily requires. Another 
rationale for refusing a power of 

attorney would be the lender’s 
reasonable concern that its use 

would result in an invalid lien 
because of a failure to comply with 

Section 50(a), Article XVI, Texas 
Constitution. The amended Texas 

Durable Power of Attorney Act 

attempts to address this by 
including the following statement in 

the Durable Power of Attorney 
form: IF YOU WANT YOUR AGENT 

TO HAVE THE AUTHORITY TO SIGN 
HOME EQUITY DOCUMENTS ON 

YOUR BEHALF, THIS POWER OF 
ATTORNEY MUST BE SIGNED BY 

YOU AT THE OFFICE OF THE 

91 Id. 
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LENDER, AN ATTORNEY AT LAW, OR 

A TITLE COMPANY.92 
 Additionally, TEX. ESTATES Code 

§ 751.203 prescribes an Agent’s 
Certification that a lender can 

require from the agent. Included in 
the prescribed certification is the 

following: 
9. if used in connection with an 

extension of credit under Section 
50(a)(6), Article XVI, Texas 

Constitution, the power of 
attorney was executed in the 

office of the lender, the office of 
a title company, or the law office 

of _______________________. 

Therefore, provided a lender 
requests an agent’s certification not 

later than the 10th business day 
after the date the power of attorney 

is presented (unless a longer period 
is agreed to by the agent), the 

lender can rely upon the Agent’s 
certification including the statement 

of where the power of attorney was 
executed.93 In lieu of an Agent’s 

Certification, the lender (or any 
person presented with a power of 

attorney for use in a transaction) 
may also request an opinion of 

counsel regarding any matter of law 

concerning the power of attorney so 
long as the person provides to the 

agent the reason for the request in 
a writing or other record.94 The time 

period for requesting an opinion of 
counsel is not later than the 10th 

business day after the date the 

                                                 
92 TEX. ESTATES CODE § 751.051 (Effective 

September 1, 2017). 
93 TEX. ESTATES CODE § 751.201 (Effective 

September 1, 2017). 
94 TEX. ESTATES CODE § 751.204 (To be effective 

September 1, 2017). 

power of attorney is presented 

(unless a longer period of time is 
agreed to by the agent).95 Unless 

grounds for refusal exist, a person 
who requests a certification or 

opinion of counsel must accept the 
power of attorney not later than the 

seventh business day after the date 
the person receives the requested 

certification or opinion of counsel.96 
For a definition of ‘Business Day’ the 

Commissions have provided the 
following definition that applies to 

home equity transactions governed 
by Section 50(a), Article XVI, Texas 

Constitution:   

Business Day—All calendar days 
except Sundays and these 

federal legal public holidays: 
New Year’s Day, the Birthday of 

Martin Luther King, Jr., 
Washington’s Birthday, Memorial 

Day, Independence Day, Labor 
Day, Columbus Day, Veterans 

Day, Thanksgiving Day, and 
Christmas Day.97 

 
X. Why the Vote on November 7, 

2017 Matters 
 Although this paper is intended 

to inform the reader and is certainly 

not a paid political advertisement, 
the author who admittedly 

represents lenders is also a proud 
Texas homestead owner, and 

strongly encourages all eligible 
Texans to vote in favor of 

Proposition 2 and pass these 

95 TEX. ESTATES CODE § 751.201 (To be effective 

September 1, 2017). 

 
96 Id. 
97 7 TEX. ADMIN. CODE § 153.1(2). 
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Constitutional amendments. If 

passed, these amendments will: (i) 
enable greater access to a 

homestead owner’s equity through 
lower loan amount home equities; 

(ii) provide interest savings by 
allowing seasoned home equity 

loans to be refinanced with non-
home equity loans which historically 

have lower interest rates; (iii) allow 
Texans to access their home equity 

lines of credit without the arcane 
50% loan-to-value limit on 

subsequent draws; and (iv) 
eliminate the restriction on 

agricultural homesteads that 

requires Texans to either operate as 
a dairy or give up their agricultural 

valuation as a pre-condition to 
originating a Texas home equity 

loan. 
 Remember, whether you agree 

or disagree with the Constitutional 
Amendments, and whether you 

intend to vote for or against 
Proposition 2, be sure and vote so 

that your voice is heard!  
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Thomas F. Vetters II

Attorney

 Brief Home Equity History

 S.J.R. 60 

1. Amends 3% Fee Cap to 2%

2. Adds: Rate‐term refinance of home equity option
 New disclosure required.

 New Affidavit available to confirm compliance.

3. Eliminates the 50% LTV cap on HELOC advances

4. Eliminates the Agricultural homestead restriction

 Revises 12‐Day Disclosure

 Adds: Certain subsidiaries as authorized lenders

 Appraisals vs. Evaluations

 Living Trusts

Modifications

 Statutes of Limitation

 Cures

 Powers of Attorney

 Go Vote!
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 1997 – Constitutional amendments authorize Home 
Equity lending in Texas.

 2003 – Constitutional amendments authorize state 
agencies to issue Home equity interpretations.

 2004 – Interpretations issued & Lawsuit Filed

 2013 ‐ Texas Supreme Court issues opinion in Norwood

 2014 ‐ Texas Supreme Court issues opinion in Sims

 2016 – Texas Supreme Court issues opinions in Wood 
and Garofolo.

 2017 – Proposition 2 before voters November 7, 2017. 

Two Percent Fee Cap

‐ 3% to 2%

‐ Excludes certain fees from the 2% fee cap:
 Appraisals (prepared by 3rd parties)

 Surveys (must be state licensed or registered)

 Title Insurance & Endorsements

 Title Examination Report (if less than Title 
Insurance)

Loan Amount $35,000
Current 3% Fee Cap: $1,050

 Lender’s Title Policy: $415.00
 Amend Tax Exception:  $20.00
 Not yet due & payable: $5.00
 T‐17 PUD $25.00
 T‐19 Restrictions $50.00
 T‐36 (Environmental: $25.00
 T‐42 (Home Equity): $41.50
 T‐42.1 (Home Equity): $62.25
 Survey $500
 Appraisal: $400
 Settlement Fee: $250
 Document Preparation:         $225
 Recording: + $100
 Total Fees:  $2,118.75 > $1,050.00

Loan violates Constitutional Fee Cap!!



9/28/2017

© 2017 Robertson Anschutz Vetters 3

Loan Amount $35,000 
NEW 2% Fee Cap: $700

 Lender’s Title Policy: $415.00
 Amend Tax Exception:  $20.00
 Not yet due & payable: $5.00
 T‐17 PUD $25.00
 T‐19 Restrictions $50.00
 T‐36 (Environmental: $25.00
 T‐42 (Home Equity): $41.50
 T‐42.1 (Home Equity): $62.25
 Survey $500
 Appraisal: $400
 Settlement Fee: $250
 Document Preparation:         $225
 Recording: + $100
 Total Fees:  $575 < $700

Loan PASSES Constitutional Fee Cap!!

Questions:
 Does the appraisal fee exclusion include an 
‘evaluation’ fee as that term is used in Section 
50(h), Article XVI, Texas Constitution?

 Is an Appraisal Management fee, Property 
Inspection Waiver fee or an Appraisal Review 
fee, excluded from the 2% fee cap? 

Questions:

 Does the ‘Endorsements’ fee exclusion cover:
 T‐42.1 ‐ Supplemental Home Equity Coverage or 
just the T‐42 Equity Loan Mortgage Endorsement?

 Does the ‘Endorsements’ fee exclusion cover:
 The tax amendment to the Mortgagee Title Policy?

 What about the ‘not yet due and payable’ 
amendment?
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Questions:

 Does the ‘Endorsements’ fee exclusion include 
non‐home equity endorsements such as: 
 T‐17, T‐19, T‐19.2, T‐19.3, T‐30, T‐31.1, T‐33, T‐36 …

 Will the Commissions provide Guidance?

Section 153.5(15)(C): [Precomment Draft*] 

If additional premiums for endorsements are charged, the 
endorsements must be applicable to the mortgagee policy 
for the equity loan. Rules adopted by the Texas Department 
of Insurance govern the applicability of endorsements and 
the authorized amount of the premium for each 
endorsement. 

*From Joint Regulatory Agencies Precomment Notice issued 
September 13, 2017.

Questions:

 If an otherwise excludable fee is paid to an 
affiliate of the lender, is the fee still 
excluded from the 2% cap?

Precomment draft provides appraisal fees 
must be performed by a person who is 
not an employee of the lender.

No other fee contains similar restriction.
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Rate‐Term Option if FOUR conditions met:
1. at least one‐year since closing;
2. no ‘new’ advance of funds other than:

a. funds advanced to payoff an existing lien under 
50(a)(1) thru 50(a)(7); or

b. required actual costs and reserves

3. maximum 80% cumulative loan‐to‐value;
4. New 50(f)(2)(D) Disclosure provided:

a. Within 3 days of application; and
b. At least 12 days prior to closing.

Rate‐Term Option (cont.):

NEW – 50(f)(2)(D) R/T Refinance DISCLOSURE

 Prescribed language in the Constitution;

 Provided within 3‐days of application; and

 Provided at least 12 days before Closing.

NEW – 50(f)(2)(D) R/T Refinance AFFIDAVIT
 Executed by the owner or the owner's spouse. 

 Acknowledges Subsection 50(f)(2) requirements have been met.

 Conclusively establishes that requirements of a rate‐and‐term 
refinance under Subsection 50(a)(4) have been met. 

 Will Commissions promulgate the Affidavit?

Revised – 50(g) 12‐Day Disclosure 
 Revised to incorporate S.J.R. changes (i.e. 2%, 
80% LTV, 50% LTV, agricultural use, etc.

 Still provided at least 12 days before Closing.

Lending Hiatus ‐ No Home Equity OR Home 
Equity rate‐and‐term refinance Closings b/t 
January  1, 2018 thru January 12, 2018. 
• January 1, 2018 (Monday) – Day Zero

• January 13, 2018 (Saturday) – Day Twelve
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Eliminates the 50% LTV Limit on Subsequent 
HELOC advances. 

Example: 

Current Law: Homestead Value: $100,000

 Take out up to $80,000 at closing;

 No subsequent draws until below $50,000

Under NEW S.J.R. 60:

 Take out up to $80,000 at closing;

 Take out up to $80,000 with subsequent draws

§153.17 Authorized Lenders*

Revised to include a subsidiary of a bank, 
savings and loan association, savings bank 
or credit union.

Revised to replace ‘mortgage broker’ with 
‘mortgage banker or mortgage company’.

*From Joint Regulatory Agencies Precomment Notice 
issued September 13, 2017.

Agricultural homesteads OK for home equity 
even if they are not a dairy, but…

Texas Tax Code §23.42(a‐1) provides on or after 
January 1, 2008, an individual is not entitled to 
have land designated for agricultural use if the 
land secures a home equity loan described by 
Section 50(a)(6), Article XVI, Texas 
Constitution.
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Agricultural homesteads (cont.)

 Will Texas Comptroller issue interpretation applying 
§23.42 only to future 1‐d‐1 (Open Space) applications?

 Does change in use trigger rollback taxes?

 Should lenders underwrite the rollback risk for 
Ability‐to‐Repay purposes?

 Should lenders issue a warning against possible 
rollback taxes if borrower chooses to proceed?

 Section 50(h) permits lender to rely upon written 
acknowledgment of FMV if value estimate is an  
appraisal or evaluation if:
 (1) the value acknowledged to must be the value estimate 
in an appraisal or evaluation prepared in accordance 
with a state or federal requirement applicable to an 
extension of credit under Subsection (a)(6); and

 (2)  the lender or assignee does not have actual knowledge 
at the time of the payment of value or advance of funds by 
the lender or assignee that the fair market value stated in 
the written acknowledgment was incorrect

Which one to use; factors to consider: 
 Federal appraisal regulations
‐ 2010 Interagency Appraisal & Evaluation Guidelines

 Secondary market Guidelines
‐ FNMA, FHLMC, FHA, VA, Investors

 Time differences to prepare
‐ Appraisals generally take longer

 Cost differences
‐ Evaluations generally cost less
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Are the following acceptable Evaluations?
 Broker Price Opinion (“BPO”)
‐ No, it doesn’t provide property’s market value.

 County Appraisal District Appraisal

(Tax Assessment Valuation or “TAV”)

‐Maybe, if the resulting valuation is consistent with 
safe and sound banking practices & guidelines.

Living Trusts as Borrowers? Are they Permissible? 

 Texas Property Code § 41.0021(b) says YES!
Property that a settlor or beneficiary occupies as homestead 
and owns a beneficial interest through a qualifying trust is 
considered the homestead of the settlor or beneficiary under 
Section 50, Article XVI, Texas Constitution, and Section 
41.001

 Fannie Mae’s Selling Guide B5‐4.1‐02 says YES: 
Inver Vivos revocable trust may be a borrower under a Texas 
Section 50(a)(6) mortgage, provided that the trust meets 
the requirements for a "qualifying trust" under Texas law for 
purposes of owning residential property that qualifies for 
the homestead exemption.

Can a Texas Home Equity Loan be modified?

 7 TEX ADMIN CODE § 153.14 says YES:

‐ Section 50(a)(6)(M)(iii) does not prohibit 
modifications

‐ Modification must be agreed to in writing.

‐ Modification may not provide for new terms that 
would have been prohibited at closing.

‐ The 3% fee cap applies to original loan and 
modifications.
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Can a Texas Home Equity Loan be modified? (cont.)

Sims v. Carrington Mortgage Services
 Texas Supreme Court said YES:

‐ As long as the original note is not satisfied and replaced; and

‐ There is no new additional extension of credit

Certified Questions:

 Can past‐due interest, fees, property taxes or insurance 
premiums be capitalized? ‐ YES

 Must a modification comply with § 50(a)(6) ‐ NO

 Do repeated modifications convert the 50(a)(6) home 
equity to a HELOC under § 50(t)? ‐ NO

Section 50(a), Article XVI of the Texas Constitution is 
silent on Statute of Limitations.

 Texas CPRC § 16.051 – Residual Limitations Period
‐ Four‐Year statute of limitations

 Texas CPRC § 16.069 – Counterclaim or Cross Claim 
‐ A counterclaim or cross claim arising out of the same 
transaction may be filed beyond the limitation period.

 The four‐year statute of limitations in § 16.051 
was generally applied to home equities for 
over 18 years:

‐ A home equity loan closed with a home equity 
violation was considered voidable.

‐ Following the expiration of four years from the 
date of closing the lien was no longer voidable and 
became valid.
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Texas Appellate Courts

 Rivera v. Countrywide Home Loans, Inc., 262 S.W.3d 
834, 840 (Tex.App.—Dallas 2008, no pet.).
 Pro Se plaintiff agreed to four‐year statute of limitations.

 Schanzle v. JPMC Speciality Mortg. LLC, No. 03‐09‐
00639‐CV, 2011 WL 832170, at 4 (Tex.App.‐Austin Mar. 
11, 2011, no writ).
 Cited Rivera and applied four‐year statute of limitations.

Federal Bankruptcy Courts

 In re Ortegon, 398 B.R. 431 (Bankr. W.D. Tex. 2008); In 
re Jema Enterprises, LLC, 11‐70218, 2011 WL 5023846 
(Bankr. S.D. Tex. Oct. 19, 2011).
‐ Applied four‐year statute of limitations

 In re: Johnson, 08‐40492, 2009 WL 2982783 (Bankr. 
E.D. Tex. Sept. 11, 2009).
‐ DID NOT apply four‐year limitations. Ruled homestead 
owner’s objection asserting lender’s lien was invalid was a 
sufficient counterclaim under CPRC § 16.069.

U.S. Court of Appeals – Fifth Circuit

 Priester v. JPMorgan Chase Bank, 708 F.3d 667 (5th

Cir.2013).
‐ Applied Four‐Year Statute of limitations.

‐ Cited Rivera and Schanzle as two Texas courts of 
Appeal supporting 4‐year SOL to bar defect claims.

‐ Cited Texas Supreme Court case Doody v. Ameriquest
as “offering indirect support for applicability of 
limitations.”
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Wood v. HSBC Bank, N.A., 505 S.W.3d 542, (Tex. 
2016).

 Texas Supreme Court: “We conclude that liens 
securing constitutionally noncompliant home‐equity 
loans are invalid until cured and thus not subject to 
any statute of limitations.” 

 “We further hold that, in light of this Court’s 
decision today in Garofolo, petitioners have not 
brought a cognizable claim for forfeiture.”

Garofolo v. Ocwen Loan Servicing, L.L.C., 497 S.W.3d 474 
(Tex. 2016).

 Homeowner sued lender in federal court for 
failure to cancel and return the note.

 Homeowner sought forfeiture of all principal 
and interest despite having fully paid the note.

 District court dismissed & Fifth Circuit certified 
two questions to Texas Supreme Court.

Garofolo v. Ocwen Loan Servicing, L.L.C., 497 S.W.3d 474 
(Tex. 2016). 

Texas Supreme Court answered: 

 State Constitutional terms and conditions a 
lender must follow in order to foreclose do not
create constitutional rights of forfeiture; but

 a Borrower may seek forfeiture through a breach‐
of‐contract claim but forfeiture is ONLY 
available if one of the six specific constitutional 
cures would actually fix the alleged error. 
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Six Constitutional Cures ‐ § 50(a)(6)(Q)(x):

1. Refunding any overcharges;

2. Acknowledging lien is valid only up to 80% LTV;

3. Modifying any other prohibited term or provision; 

4. Delivering any required documents to the borrower;

5. Acknowledging a prohibited home equity is abated; or

6. The Catch‐All – Refunding/crediting $1,000 & offering 
to refinance loan at no cost and on the same terms. 

From Garofolo:
Undoubtedly, in the vast majority of cases the 
catch‐all provision will present a fix that will 
actually correct the borrower’s complaint when no 
other corrective measure would. 

But, even the catch‐all provision assumes a loan 
[is] still in existence. See TEX. CONST. art. XVI, 
§ 50(a)(6)(Q)(x)(f) (a lender must offer to 
refinance “for the remaining term of the loan”).

Can a Power of Attorney (POA) be used to close a 
Texas Home Equity Loan?

 January 8, 2004 – Home equity interpretation says YES
(7 TEX ADMIN. CODE § 153.15(2))

 Three weeks later six homeowners sued challenging 
this and other interpretations.

 June 31, 2013 ‐ Finance Commission of Texas v. Norwood, 
418 S.W. 3d 566 (Tex. 2013). Texas Supreme Court holds 
that a POA must be executed at the office of the lender, 
an attorney at law or a title company.

 Fannie Mae says No POAs on Texas Cash‐Out Refinances.
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Effective September 1, 2017 ‐ The Texas Durable Power of 
Attorney Act in Chapter 751, Texas Estates Code is 
amended.

 TEX ESTATES CODE § 751.201 – Prescribes mandatory 
acceptance, unless there are grounds for refusal.

 TEX ESTATES CODE § 751.206 prescribes several 
grounds for refusal including:
 if Agent seeks to establish a new/expanded customer 
relationship when principal is not an existing customer; or 

 if Agent seeks to acquire a product or service not offered.

TEX ESTATES CODE § 751.203 – A person asked to accept 
a POA can require the Agent provide a Certification. 

 A model form is provided (but not mandatory). 

 Request must be made within 10 days POA presented.

 POA must be accepted within 7 days the Certification is 
provided, unless rejected.

TEX ESTATES CODE § 751.204 – A person asked to accept 
a POA can require an opinion of counsel regarding any 
matter of law and the principal pays for the opinion.

 No model form is provided. 

 Request for the opinion must be made within 10 days POA 
presented.

 POA must be accepted within 7 days the Opinion of 
Counsel  is provided, unless rejected.
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If the lender only offers Texas cash‐out refinances that are 
sold to Fannie Mae which prohibits use of a POA…can the 
lender refuse the POA? 

 What if the prohibition changes?

If a POA is presented for a Texas cash‐out refinance that 
was not executed at the office of the lender, an attorney at 
law or title company, can the lender reject? 

 Enable greater access to a homestead owner’s equity 
through lower loan amount home equity loans;

 Provide borrower savings by allowing seasoned home 
equity loans to be refinanced with non‐home equity 
loans which historically have lower interest rates;

 Enable Texans to access their home equity lines of 
credit without the arcane 50% loan‐to‐value limit on 
subsequent draws; and

 Eliminate the restriction on agricultural homesteads. 

Thomas F. Vetters II

Attorney
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