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A. Introduction*
The burden of preventing the development, proliferation and use of biological weapons rests heavily on the shoulders of two pioneering treaties. The 1925 Geneva Protocol
 (‘GP’) which prohibits the use in war of asphyxiating, poisonous or other gases and of bacteriological methods of warfare and the 1972 Biological and Toxin Weapons Convention
 (‘BWC’) which proscribes the development, production and stockpiling of bacteriological (biological) weapons, together form the cornerstone of global efforts to eradicate these weapons. Yet the legacy of these groundbreaking treaties is significantly flawed. Not only do both agreements lack a legally binding verification system for systematically monitoring parties’ compliance but also their provisions for determining allegations of non-compliance are either of doubtful effectiveness, as with the BWC, or non-existent, as is the case with the GP. 

Adequate and effective verification of arms limitation or disarmament agreements is crucial to ensure that States Parties do not seek to achieve military advantage over fellow States Parties by maintaining stocks of prohibited weapons. Systematic verification serves to detect non-compliant activity, deter non-compliance and provide a mechanism whereby states may demonstrate their compliance. Where no system of verification exists for an arms limitation or disarmament agreement there need to be mechanisms for verifying allegations of non-compliance raised in order to prevent doubts about compliance, especially spurious or unsubstantiated accusations, from undermining the authority of the treaty. Where non-compliance can then be determined the appropriate enforcement measures provided for in the treaty or under international law may be applied, while a degree of political embarrassment may also encourage a return to compliance. 

States Parties to the BWC have supplemented the minimal verification procedures contained in that treaty by reaching political agreement on how they might be used, which is complemented with a limited amount of state practice. Meanwhile the process for establishing mechanisms for verifying compliance with the GP has been effected by United Nations ('UN') bodies so that treaty verification traditionally conducted by either States Parties, as with the BWC mechanisms, or by treaty mandated verification agencies, such as exist for the control of nuclear materials and chemical weapons, have been removed from their collective sphere. Despite initial opposition to the UN's role in verifying the GP, the use of these mechanisms highlights the omission of BWC States Parties to use the mechanism available under that treaty for UN verification through the Security Council.

Given the verification deficiencies of both the GP and BWC the international community noted, with considerable regret, the failure of BWC States Parties at the treaty’s Fifth Review Conference in December 2001 to agree an extension of the negotiating mandate for the Ad Hoc Group that was developing a verification protocol for the treaty.
 Once adopted, the protocol would have provided a comprehensive system for monitoring compliance involving information exchange, routine and challenge inspections to States Parties biological facilities, as well as establishing a comprehensive compliance mechanism for verifying allegations of non-compliance.
 In effect, this would have extended legally binding verification procedures to the biological weapons prohibition contained in the GP. The suspended session of the BWC Fifth Review Conference will resume in November 2002 under a grey cloud, as States Parties must resurrect the necessary political will to deliberate potential enhancements to the compliance mechanisms.
 

It is therefore an opportune time to assess the status and effectiveness of the treaty compliance provisions, the politically binding measures that enhance them and UN efforts to complement them before turning to consider the efficacy of draft proposals currently circulating intended to either uphold, reinforce, extend or supplant such provisions. This paper focuses on analysing current measures for verifying what is undoubtedly the most serious allegation of non-compliance with either treaty: the use of biological weapons. The other weapons prohibited by the GP (chemical) and by the BWC (toxins) are each included in the prohibitions in the 1993 Chemical Weapons Convention
 for which a more comprehensive verification system is overseen by a dedicated treaty secretariat
 and which will not be examined here. Following a preliminary examination of the treaty prohibitions, the paper examines the current status of the compliance verification mechanisms sequentially in terms of how they would be instigated, how any fact-finding investigation would proceed and how an allegation would be determined. The paper then assesses future prospects for compliance verification of the GP and the BWC by assessing the effectiveness of proposals for enhancing the regime that will be discussed at the resumed session of the Fifth Review Conference in November 2002. It is based largely on primary document analysis including General Assembly resolutions and reports prepared pursuant to them, Security Council resolutions and statements, Member State communications with UN bodies, UN Conference documents and working papers as well as government working papers. Whilst the views of leading experts in the arms control field are assessed, much of their work examines the political or scientific aspects of verifying compliance with the biological weapon prohibitions. 

Arms control law is influenced unavoidably in both its formulation and practice by the discourse of international relations; the two disciplines are symbiotic. It is inevitable that a legal study on this issue will necessitate some analysis of the political motivations that serve to enhance or hinder the creation of effective law. This study does not attempt to extract politics from the practice of international law but instead to insert legal analysis into the political debate. 

B. The treaty prohibitions and compliance verification mechanisms

1. 1925 Geneva Protocol

Treaty prohibitions

The GP prohibits ‘the use in war of asphyxiating, poisonous or other gases, and of all analogous liquids materials or devices’,
 which includes weaponised biological and chemical agents and their toxic by-products. Notably, it does not prohibit the acquisition or possession of the prohibited weapons and, as many states have reserved the right to retaliate to a chemical or biological weapon attack in kind, the customary international law prohibition emanating from the GP is generally recognised as being restricted to a ‘no-first use’ of these weapons.

Treaty compliance provisions

The GP contains no provisions for verifying compliance either systematically or in response to allegations raised on an ad hoc basis. While the treaty’s only Review Conference
 did not develop any politically binding measures to redress this situation, the UN has been called upon to verify alleged violations of the GP and as will be discussed later in the discussion of these mechanisms, these measures are developing a politically binding status in terms of their general availability to all Member States, including non-States Parties to the GP. The ‘Yellow Rain’ case is an interesting example of General Assembly action to investigate alleged violation of the GP when the Security Council was paralysed by Permanent Member veto.

The ‘Yellow Rain’ case

Soviet military forces were accused of using chemical and toxin weapons in civilian and guerrilla populated areas in Afghanistan, Kampuchea and Laos during the late 1970s and early 1980s. These weapons were deployed by air creating yellow or orange clouds that precipitated a poisonous rain. Those people killed had displayed symptoms of violent vomiting, diarrhoea and massive haemorrhaging which is also an indication of mycotoxin poisoning from natural sources, such as bee faeces.

2. 1972 Biological and Toxin Weapons Convention

Treaty prohibitions

The BWC negotiators intended that the treaty dovetail with, rather than supersede, the biological weapons prohibitions contained in the GP. The BWC reaffirms the ‘adherence to the principles and objectives’ of the GP and calls on all states to comply with that treaty,
 while States Parties have agreed subsequently that ‘nothing contained in the Convention [BWC] shall be interpreted as in any way delimiting or detracting from the obligations assumed by any State under the Protocol’.
 Therefore the BWC negotiators did not deem it necessary to replicate the prohibition on biological weapon use in the BWC. However, as possession is a necessary precondition for use, the treaty prohibition of all activities for the acquisition of biological weapons (‘develop, produce, stockpile or otherwise acquire or retain’),
 contained in Article I, has been interpreted as providing an implicit prohibition on use of these weapons, as States Parties have agreed that use falls within the scope of non-compliant activity for which the treaty’s compliance mechanisms, contained in Articles V and VI, may be instigated.
 

The definition of ‘bacteriological (biological) and toxin weapons’ is more difficult to ascertain as prohibited materials and their delivery systems are defined through their general purpose. The treaty prohibits:

‘Microbial or other biological agents, or toxins whatever their origin or method of production, of types and quantities that have no justification for prophylactic, protective or other peaceful purposes;’

‘Weapons, equipment or means of delivery designed to use such agents or toxins for hostile purposes or in armed conflict.’

By prohibiting classes of biological and toxic agents and not prohibiting a specified, exhaustive list of diseases, new diseases that may be developed through the rapid advances in microbiology, genetic engineering and biotechnology are included in the prohibition. States Parties have affirmed this interpretation by including language on ‘naturally or artificially created or altered’ biological agents in Review Conference Final Declarations.
 Making an objective determination on whether a State Party is pursuing a ‘peaceful purpose’ is problematic as there is no legal obligation to submit information on types and quantities of material. 

The prohibition on weaponising biological agents is also subject to purposive criteria: ‘hostile purpose’ and ‘armed conflict’, neither of which is defined. Nor have States Parties clarified these terms at Review Conferences creating what many view as an ambiguity in the provision’s scope: does it include ‘internal’ armed conflict, for instance? General rules of treaty interpretation enable this prohibition to include both international and internal armed conflict. Problems then arise in determining whether the use of biological agents for domestic law enforcement, such as for enforced drug eradication, may fall within ‘hostile purpose’, especially when these occur in areas of internal armed conflict, such as in Colombia.
 

The prohibition in Article III on the transfer of materials restricted under Article I is stated to apply to and between states and international organisations, explicitly excluding non-state actors although this may be rectified by responsible States Parties making appropriate provision in their national legislation implementing the treaty. However, a current study of national measures adopted by States Parties under Article IV highlights that states are not complying with this obligation or are enacting ineffective legislation: such loopholes are seriously undermining the effectiveness of the treaty.

Treaty compliance provisions

The BWC provides three methods for clarifying suspected non-compliance with any treaty provision by States Parties. These methods are contained in two treaty provisions: Article V on consultation and cooperation; and Article VI on lodging a complaint with the Security Council.

Article V

This provision provides:

‘The States Parties to this Convention undertake to consult one another and to cooperate in solving any problems which may arise in relation to the objective of, or in the application of the provisions of, the Convention. Consultation and Cooperation pursuant to this article may also be undertaken through appropriate international procedures within the framework of the United Nations and in accordance with its Charter’.

This article provides for both bilateral and multilateral consultations conducted by and between States Parties. A leading commentator on CBW issues has argued that the Review Conference decisions evidence States Parties division of the mechanism into bilateral demarches, whereby states consult ‘one another’, and multilateral consultation by referring to the UN,
 which implies that enforcement action is available. 

Article V is a weak compliance mechanism as it provides for voluntary consultation in a political forum to clarify suspected non-compliance: it is doubtful whether states would ever be able to reach an impartial decision in such circumstances. While Article V contains no procedural detail as to how it should be used, save the reference to ‘international procedures’ involving the UN, successive treaty Review Conference decisions and precedent from the 1979 Sverdlovsk Incident, where the bilateral mechanism was used, and the 1997 Thrips palmi case, where the multilateral mechanism was used, have created a framework for the initiation and conduct of the consultative mechanism. Before moving to a preliminary discussion of the Article VI mechanism, it is helpful to outline the nature of the allegations raised in each of the cases brought under Article V.

The 1979 ‘Sverdlovsk Incident’ 

During March 1979, five people died from anthrax in Sverdlovsk, now Yekaterinberg, in the former Soviet Union. Anthrax is a naturally occurring disease in farm animals and was endemic in this rural area of the former Soviet Union. It has also been produced under covert offensive biological weapons programmes. Once news of the deaths reached Western media the former Soviet Union claimed that the deaths were caused through the ingestion of contaminated meat. However, the United States alleged that the fatalities were due to an inhalation of anthrax spores accidentally released from an illicit biological agent production facility they suspected of being in that area. 

The 1997 ‘Thrips palmi’ case

On 21 October 1996 a United States registered aircraft flying on an authorised flight-path over Cuba was seen by Cuban aircraft releasing smoke over the western part of the island. Two months later, this region suffered an infestation of Thrips palmi bugs resulting in major crop damage. Cuba alleged there was a causal link between the fly-over and the outbreak of Thrips palmi, claiming that the bugs were deliberately released from the United States aircraft. The United States denied the allegation stating that the smoke was a warning signal to the Cuban aircraft of its position.

Article VI

This provision provides that:

‘Any State Party to this Convention which finds that any other State Party is acting in breach of obligations deriving from the provisions of the Convention may lodge a complaint with the Security Council of the United Nations. Such a complaint should include all possible evidence confirming its validity, as well as a request for its consideration by the Security Council;’ and

‘Each State Party to this Convention undertakes to cooperate in carrying out any investigation which the Security Council may initiate, in accordance with the provisions of the Charter of the United Nations, on the basis of the complaint received by the Council. The Security Council shall inform the States Parties to the Convention of the results of the investigation.’

By inviting a body external to a forum of States Parties—and one that can take binding enforcement action—to conduct verification activities, treaty negotiators intended that this mechanism only be used for the most cogent instances of serious non-compliance with treaty. While non-compliance may include breaches of technical obligations such as not passing legislation required by the treaty, state practice in disarmament treaties shows a reluctance to initiate verification mechanisms, especially those involving investigations, for anything less than wilful breach of treaty obligations, such as the use or production of prohibited weapons.
 

The treaty does not prescribe whether Articles V and VI should be instigated exclusively or successively where compliance is not determinable under the first mechanism used. It appears that states prefer the consultative mechanisms contained in Article V, which have been used in the two cases mentioned above, over the more formalised investigation procedures named in Article VI, which have not been instigated to date. Attempts to strengthen these compliance mechanisms by creating a standardised, legally binding verification system have been attempted, but not concluded, by ad hoc bodies agreed at Review Conferences.

The next step is to analyse the legal status of the compliance mechanisms for the GP and the BWC in three stages: how they may be launched to initiate an investigation; how an investigation would proceed; and the nature of any report resulting from the investigation.

C. Initiating an investigation

1. 1925 Geneva Protocol

i. United Nations Secretary General investigations

a. Under authority delegated by the Security Council

As the UN body with primary responsibility for maintaining international peace and security
 the Security Council has an obligation to ensure that allegations of activity that may constitute a threat to that peace are ascertained and any necessary enforcement action undertaken. Suspected violation of an arms control treaty, especially where its provisions are recognised as reflective of customary international law, may be brought to the Council’s attention for these purposes by any Member State or the General Assembly,
 the Secretary General,
 or a BWC State Party utilizing the BWC Article VI mechanism. In addition, Security Council members themselves may request such an issue be placed on the Council’s agenda. The Council may then consider whether to initiate an investigation under Article 34 of the UN Charter, which permits the Council to investigate a ‘dispute’ or ‘situation’ to determine whether its continuance may cause a threat to international peace and security. This rule is not confined to conferring a power simply to investigate whether the activities fall within the purview of Chapter VI of the UN Charter as there are examples after the Charter’s adoption where it was used to establish a subsidiary body which not only established the facts but also made recommendations on the matter under investigation.
 Additionally, the Council may delegate a fact-finding exercise to the Secretary General under Article 98 of the UN Charter to inform its continued deliberations on the matter. 

Any decision to authorise a mission pursuant to Article 34 will be subject to the question of whether the decision is on a procedural or substantive issue, with the latter giving rise to a potential veto of the decision by a Permanent Member.
 However, it seems clear that authorising an investigation by the Secretary General is considered to be a procedural matter given the Security Council's ability to delegate functional activities to the Secretary General under Article 98 of the UN Charter. Such a decision would require affirmative votes from at least nine Council members to be adopted.
 If a Permanent Member made the launching of an investigation involving the Secretary General a substantive issue by using its veto power, it is theoretically possible to override this decision under the Council's rules of procedure, by securing a ruling of the President of the Council plus nine votes in favour.
 This would be very difficult to achieve in practice, as the Permanent Members would exert political pressure on non-Permanent Members to support their position. This is evident in the failure of the Security Council to authorise an investigation into alleged chemical weapon use in violation of the GP by Iraq during the Iran-Iraq war, a matter with which it was seized, due to Soviet veto.

Might the Council be precluded from authorising a Secretary General fact-finding mission under the Article 2(7) restriction on UN intervention ‘in matters which are essentially within the domestic jurisdiction of any State’? While this restriction applies to conciliatory measures brought under Chapter VI and does not apply to enforcement measures brought under Chapter VII,
 a decision to launch a Secretary General investigation pursuant to the Article 98 mechanism is made under Chapter XV. Whether an argument of ‘interference in internal affairs’ will be made in a given case to prevent such an investigation will depend on the political affinity of the Permanent Members to the case in hand. Whether it may be used legally to prevent such a mission may depend on the mandate prescribed in the authorising resolution. As it is unlikely to decide that the Secretary General should make a determination on the issue, such a fact-finding exercise cannot be viewed as an instance of UN intervention in a state's internal affairs. 

Each resolution authorising a specific fact-finding mission by the Secretary General must be interpreted individually to ascertain whether it is binding on Member States thereby requiring their cooperation in its implementation, such as for any activities that may need to be conducted on their territory. While Article 25 of the UN Charter requires Member States to carry out 'decisions' adopted by the Council there is debate as to whether this applies simply to Chapter VII resolutions or whether it also applies to Chapter VI resolutions. The International Court of Justice decision in the Namibia case supports the view that all Council decisions, as distinguished from recommendations, are binding under Article 25, whereas some states are of the opinion that Article 25 only applies to those decisions passed under Chapter VII.

b. Under authority delegated by the General Assembly

The UN Charter grants the General Assembly a subsidiary role in maintaining international peace and security and the ability to adopt non-binding resolutions making recommendations on these issues to both Member States and the Security Council.
 In order to perform this function it too may delegate investigative functions to the Secretary General under Article 98 of the UN Charter and it has done so specifically to initiate fact-finding of alleged violations of the GP. When the Council is precluded from acting due to obstructionist use of the veto, it is entirely appropriate that the General Assembly launch a fact-finding investigation.  General Assembly authorisation of a Secretary General investigation pursuant to Article 98 may be viewed as a mandatory, operational decision vis-à-vis the Secretary General but will only have recommendatory authority with regards to the Member States who are not obliged under the UN Charter to implement General Assembly resolutions. Those General Assembly resolutions that reflect and reaffirm generally recognised principles of international law may be considered to be of binding status, in as much as they reflect existing international law, although their mandatory status cannot be viewed as obligating coercive measures.
 Therefore without the cooperation of the states involved in allowing a Secretary General investigation on their territory, it is impossible for the Secretary General to act upon a General Assembly fact-finding mandate.

As a resolution authorising a mission pursuant to Article 98 is operational in nature it requires only a simple majority vote of Members present and voting,
 compared with the requirement for a two-thirds majority vote of Members present and voting if it were considered a recommendatory resolution on a matter of international peace and security. The two restrictions on the General Assembly making recommendations on issues under discussion—those relating to UN intervention in the internal affairs of Member States and on excluding Assembly recommendations on matters concurrently seized by the Council
—have been largely eroded by Assembly practice.
 

The ‘Yellow Rain’ case, outlined earlier, is a controversial example of the General Assembly mandating the Secretary General to conduct an investigation of suspected violation of the GP. The General Assembly debate over the resolution highlighted the differing opinion in the Assembly at that time as to whether General Assembly resolutions authorising investigation of alleged non-compliance with a treaty obligation constituted an ultra vires amendment to the treaty.
 This argument was a flawed attempt to exclude the UN in treaty verification activities based on political considerations. Yet the primacy for UN action is the continuance of a threat to the peace, not treaty verification. The fact that the GP is generally recognised as representative of customary international law, at least for the 'no-first use' of chemical and biological weapons, means its prohibitions are binding on all UN Member States. This puts the activities promoting that treaty's adherence and compliance clearly within the ambit of the UN. The fact that the UN is not a forum for amending treaties or for creating binding obligations like a treaty, implies that resolutions of the General Assembly do not create binding obligations on treaty parties as amended treaty provisions would. Further opposition to the resolution, put forward by the communist government of one of the affected states, argued that it provided for UN intervention into their domestic affairs, contrary to Article 2(7) of the UN Charter.
 

c. At the request of a Member State

The time delays inherent in seeking resolutions authorising specific investigative missions relating to suspected biological weapon use greatly affects the ability of the investigative team to gather evidence relevant to their mandate. Therefore the General Assembly and the Security Council have adopted resolutions enabling Member States to request the Secretary General directly to investigate activities suspected of violating the GP and other relevant rules of customary international law relating to chemical and biological weapons.

The General Assembly passed two resolutions providing specific recourse by individual Member States to the Secretary General for requesting verification of allegations of biological weapon use in contravention of the GP or ‘other relevant rules of customary international law’. The first resolution, 37/98D was intended to provide ‘provisional procedures to uphold the authority’
 of the Protocol in the absence of verification provisions in that treaty and also as a forerunner to a specific chemical weapons verification system in the anticipated Chemical Weapons Convention. It requested the Secretary General:

‘to investigate, with the assistance of qualified experts, information that may be brought to his attention by any Member State concerning activities that may constitute a violation of the Protocol or of the relevant rules of customary international law in order to ascertain thereby the facts of the matter, and promptly to report the results of any such investigation to all Member States and to the General Assembly’.
 

It may be tempting to use this resolution to place Member States in the position of the Assembly in being able to mandate a Secretary General investigation under the functional delegation provision in Article 98. However as with all General Assembly resolutions, 37/98D cannot be interpreted as creating a coercive obligation on either the Secretary General to conduct a fact-finding mission, or on Member States to either request, or co-operate with, a fact-finding mission requested under this resolution. 

It is therefore interesting that the Security Council, following numerous allegations of chemical weapons use contrary to the GP during the mid 1980s, adopted a similar, complementary resolution six years later. Security Council resolution 620 (1988):

‘Encourages the Secretary General to carry out promptly investigations in response to allegations brought to his attention by any Member State concerning the possible use of chemical and bacteriological (biological) or toxic weapons that may constitute a violation of the 1925 Geneva Protocol or other relevant rules of customary international law, in order to ascertain the facts of the matter, and to report the results;’

Given the non-binding status of General Assembly resolution 37/98D, it is interesting to consider whether this Security Council resolution creates a binding obligation on the Secretary General to act on every Member State request. The resolution does not refer to any UN Chapter or Article that would imply it is of binding authority and clearly it cannot have the effect of placing Member States in the role of the Security Council pursuant to Articles 34 or 98 of the Charter. Following Wood’s guidance that Council resolutions may be interpreted with the assistance of Vienna Convention rules,
 an ordinary meaning of the term ‘encourage’ in this context may be viewed as merely of recommendatory, not binding, authority. Yet Security Council resolution 620 creates an interesting anomaly. While the Security Council may refuse to initiate an investigation of alleged use requested by a State Party of the BWC under Article VI of the BWC, it has created an avenue for any Member State to request an investigation of use, albeit limited to use in armed conflict, subject to the extent that the BWC reflects customary international law, at any time. The delegated authority provided in resolution 620 may be revoked, just as it was granted, by the Security Council. In practice, an attempt to retract authority to undertake merely fact-finding activities in such circumstances would be unlikely to succeed in the current political climate of the Security Council.  

The Assembly effectively reiterated its own resolution 37/98D as well as complementing Security Council resolution 620 (1988) by adopting resolution 42/37C the following year.
 The guidelines for the initiation and conduct of fact-finding missions developed pursuant to this resolution have been endorsed by the General Assembly, which also called upon Member States to consider implementing them.
 Specifically the guidelines contain recommendations on evidence supporting a request and a checklist for the Secretary General's decision in whether to instigate an investigation of any alleged violation of the GP.
 

d. Under inherent authority

Despite the availability of routes for seeking an investigation, political exigencies may mean the Security Council, General Assembly or Member States do not use them in every instance that a credible violation of the GP arises. While there are differing opinions on the extent of the Secretary General's powers with regard to the maintenance of international peace and security, Secretaries General do have, and have exercised, significantly important powers in the furtherance of this goal. 

Article 99 of the Charter is generally regarded as implicitly providing for Secretary General investigations in authorising the Secretary General to 'bring to the attention of the Security Council any matter which… may threaten the maintenance of international peace and security'. The view that this provision does not contain an implicit authorisation for the Secretary General to inform his submission to the Security Council
 must be seen as controversial. The contention that the extent of the procedural powers under Article 99 are solely for the convening of the Security Council,
 must also be viewed pragmatically as enabling the procedural convening of a fact-finding investigation.

There have been cases where the Secretary General has chosen to act under his inherent authority rather than under one of the Assembly resolutions following a request by a Member State to avoid politicising the issue. The Secretary General pointedly based his investigation into alleged use of chemical weapons by Iraq during the Iran-Iraq war on his inherent authority, rather than the available mechanism under A/37/98D, simply informing the General Assembly and the Security Council of his intention to ascertain the facts in the case.
 Interestingly, the Security Council was seized of the matter at the time.

An advantage of Secretary General initiated investigations over those initiated under the General Assembly or Security Council resolutions is that he or she is not restricted by the terms of a mandate issued by those bodies and is free to investigate issues beyond the scope of resolutions 37/98D, 42/37C and 620 which relate specifically to the GP. This means that use of biological agents whether weaponised or not, conducted by state or non-state actors, during international or internal conflicts or during peacetime may be investigated. 

ii. United Nations Security Council investigations

The sole Charter provision that specifically provides for fact-finding investigations into threats to international peace and security may only be initiated by the Security Council. While the Council may establish these missions with more ease under Article 98,
 it may also establish subsidiary bodies under Article 29 to conduct these activities. Despite being in Chapter VI, Article 34 is regarded as creating binding obligations on Member States to comply pursuant to Article 25, as the scope of activities being investigated are subject more to enforcement measures under Chapter VII than the conciliatory measures provided in Chapter VI. By coming within the range of Chapter VII, the restrictions that apply to Chapter VI activities, such as that preventing intervention in States’ domestic jurisdiction,
 are not considered as applying to the conduct of these subsidiary bodies.
 Resolutions establishing these subsidiary bodies in 'disputes' are subject to the veto power under Article 27(3) as they are now regarded as substantive decisions,
 despite there being an early example of a procedural vote being applied to establish such a mission.
 
The most striking examples of the Security Council creating ad hoc bodies to investigate alleged activity in contravention of the GP and specifically acting under Chapter VII are resolution 687,
 providing for the creation of the UN Special Commission on Iraq (‘UNSCOM’) and resolution 1284,
 which replaced UNSCOM with the UN Monitoring, Verification and Inspection Commission (‘UNMOVIC’). Both resolutions provided for the appointment of an Executive Chairman with responsibility for drafting and implementing individual investigative mission mandates and contracting geographically representative mission staff. UNMOVIC staff notably were accorded international civil servant status with the requisite responsibilities under Article 100 of the UN Charter following the allegations that some UNSCOM staff released information collated by UNSCOM to their national intelligence agencies. Following Iraq’s ‘flagrant violation of resolution 687 (1991)’
 the Security Council adopted resolution 707 in which it ‘[condemned] Iraq's serious violation of a number of its obligations’
 under resolution 687 and acting under Chapter VII of the UN Charter reaffirmed Iraq's obligation to comply with those obligations. 

2. 1972 Biological and Toxin Weapons Convention

i. Bilateral investigation pursuant to Article V

The inclusion of the Article V bilateral consultation mechanism in the treaty simply affirms states’ diplomatic practice of conducting consultation and clarification on their international relations outside of institutional frameworks, such as government-to-government communication and demarche visits, based on information collected through open sources and intelligence gathering.  To maintain flexibility in this practice States Parties have not agreed specific procedures for instigating Article V on a bilateral basis at the treaty’s Review Conferences. 

There is little evidence of Article V being invoked formally by the United States in the Sverdlovsk Incident as the activities it provides are considered standard diplomatic practice. The Soviet Union was reluctant to initiate Article V themselves to clarify the circumstances fearing that this would infer that illicit activity was the cause of the deaths at Sverdlovsk Incident.
 However the approach from the United States delegation to the Soviet Union delegation at the BWC First Review Conference requesting clarification of the circumstances in the Sverdlovsk deaths must be viewed as at least an implicit use of Article V by being made in the conference forum.

ii. Multilateral investigation pursuant to Article V

In contrast, use of the multilateral Article V clarification mechanism is afforded a modicum of procedural description in the treaty through its reference to the United Nations and its Charter, although this still lacks specificity of detail.
  In order to clarify their responsibilities under this section of Article V, States Parties have considered the procedural modalities and substantive issues involved in using the mechanism at Review Conferences. While the elaborated procedures were agreed as being available inter alia within the stated United Nations framework measures,
 the measures agreed by States Parties have acquired further elaboration and precedent in the 1997 Thrips palmi case involving Cuba and the United States. The framework for initiating a request for clarification of compliance concerning alleged use under the multilateral provision of Article V is now sufficiently elaborated to enable its effective invocation in the future.

The basic measures agreed upon include the calling of a consultative meeting
 open to expert level representatives of all States Parties to discuss any unambiguous or unresolved matter relating to the objective or application of the treaty’s provisions.
 Any State Party may invoke this mechanism by submitting a request to any of the treaty’s depositaries
 who must then immediately inform all States Parties of the request and convene an informal, procedural meeting within 30 days to discuss the arrangements for a formal, consultative meeting which must be convened within 60 days.
 Only those States Parties attending the meeting are required to contribute to its costs. 
 All States Parties are politically, but not legally, required to cooperate with the formal consultative meeting, and those whose compliance is the subject of the meeting are expected, if not obliged, to participate in it.

Prior to its instigation in the Thrips palmi case, States Parties had not agreed a formula for deciding the location or appointing the Chair of either the informal procedural meetings or the formal Consultative Meeting. In that case the procedural meeting was conducted by Permanent Missions to the UN in Geneva, which agreed by consensus to appoint the head of the United Kingdom delegation as Chair of the substantive meeting which would be held at the Palais des Nations, home of the UN Office in Geneva.

iii. Security Council investigation pursuant to Article VI

Article VI provides a route for any State Party that ‘finds’ another party in breach of a treaty obligation to lodge a complaint with the Security Council. That the complainant state should have ‘found’ another State Party in non-compliance prior to lodging a complaint with the Security Council is problematic: it implies that the complainant state itself has already made a determination of non-compliance by another State Party, which is beyond the scope of States Parties’ powers under this Article.
 This term must be interpreted in light of the Article VI provision that the complaint 'should include all possible evidence confirming its validity', in requiring that evidentiary information is adequately clarified so as to make an initiation of the Article V mechanism unnecessary, but which leaves sufficient doubt of another state’s compliance. By requiring credible supporting information this language would also be intended to deter spurious initiation of the complaint mechanism.

States may base their request for the invocation of an investigation under Article VI on information collected through their own or allies’ intelligence, or on information submitted by States Parties in their annual declarations on compliance, termed ‘confidence-building measures’ (‘CBMs’).
 However, the subjective and incomplete nature of the information contained in the CBMs would preclude their forming the sole basis of any Article VI investigation initiation in practice.

While States Parties ‘[invite] the Security Council to consider immediately any complaint lodged under Article VI and to initiate any measures it considers necessary for the investigation of the complaint’,
 the decision on whether to authorise any investigation is subject to the same considerations as those for a Security Council investigation of suspected non-compliance with the GP: if it is considered a substantive decision relating to a 'situation' it may be subject to a Permanent Member exercising its veto. Attempts to dissuade the Permanent Members from blocking an investigation by advance agreement faltered as some deemed such a 'self-denying ordinance' as restricting their powers under the UN Charter.
 The inclusion in the treaty of this route to Security Council consideration of such a matter may dissuade the Security Council from dismissing the invocation of an investigation ab initio.   However the Security Council is not and cannot be required to act on such a complaint under the UN Charter. 

D. The process of investigation

1. 1925 Geneva Protocol

i. United Nations Secretary General
The conduct of investigations delegated by the General Assembly or Security Council to the Secretary General under Article 98 are subject to those powers that each UN organ may delegate under the UN Charter and the general mandate contained in the authorising resolutions of those organs. The Secretary General may determine the procedures in each case. In an attempt to create standardised procedures to facilitate the effective conduct of these missions, both General Assembly resolutions requesting the Secretary General to investigate allegations of weapon use in violation of the GP also requested the Secretary General to develop appropriate procedures for conducting these investigations.
 

These guidelines were developed specifically as a result of the problems experienced by the mission investigating alleged chemical weapon use by Iraq during the Iran-Iraq war, such as the failure to rapidly assemble and dispatch experienced personnel, the lack of access to relevant sites to collect evidential samples and the unavailability of laboratories to undertake sample analysis. The comprehensiveness of the procedures recommended in the guidelines is reflective of the fact that they were developed by government experts who were aware of the particular difficulties in attempting to ascertain facts relating to suspected biological weapon use and  specifically how the lack of comprehensive guidelines had hampered the effective conduct of investigations carried out under the BWC mechanisms.
 This group of qualified consultant experts were appointed by the Secretary General from names submitted by ‘interested Member States’.
 However, the views of other states were actively encouraged during their formulation so as to increase transparency in this process and to create a sense of ownership among states in its product. Aware of the recommendatory nature of the guidelines, the group noted in its final report that ‘the acceptance and adherence to these guidelines and procedures rests at the discretion of the Secretary General and of the affected Member States’.
 The General Assembly subsequently ‘[welcomed]
 the proposals but this does not create a binding obligation that they be used. 

Without prejudice to the authority of the Secretary General to develop procedures necessary to carry out an effective fact-finding mission, subject to the extent of the Secretary General's powers under the UN Charter, certain measures are necessary for an effective investigation to be carried out, especially where the consent of the parties involved is necessary. The final set of guidelines developed pursuant to General Assembly resolution 42/37C are the most comprehensive set developed for investigations of alleged violation of the GP.
 They were devised to facilitate rapid deployment of an investigative mission to ensure that appropriate evidence might still be available on-site. They recommend that an investigation team drawn from a list of qualified experts submitted by Member States, should be on-site within 48 hours of the receipt of the investigation request. Of course, this is subject to the successful conclusion by the Secretary General of agreements with the host state, ensuring the safety and freedom of movement and action of team members, and with neighbouring states, facilitating the team’s transit to the host state and for the unrestricted transportation of equipment and samples collected during the mission. 

The guidelines require the Secretary General to undertake certain functions in advance of a particular mission being mandated, including the maintenance of a list of experts and laboratories suitable for analysing samples collected during missions, submitted by Member States for deployment on particular missions.
 

It is submitted that the fact that these merely recommendatory guidelines developed outside a meeting of States Parties have been adopted by Member States as a tool for verifying compliance with a treaty is unusual and while state practice involving their use enhances their authority they cannot be viewed as legally binding.

ii. United Nations Security Council

Ad hoc fact-finding missions established by the Security Council will receive a basic mandate in their authorising resolution, although specific functional modalities are left to the mission team to develop and present to the Security Council for approval. For example, resolution 715
 approved two plans for future monitoring and verification of compliance, to be carried out by UNSCOM and the International Atomic Energy Agency, pursuant to the mandate contained in resolution 687. These plans enabled specific missions to be established pursuant to detailed mandates that would be developed by UNSCOM on the basis of information received in the disclosures required from Iraq and data gathered during on-site inspections. This enabled UNSCOM to act flexibly in fulfilling its mandate under resolution 687 and its accompanying resolution 707. However, Iraq refused to recognise that it had any obligations under either resolution 715 or the monitoring plan relating to chemical and biological weapons and ballistic missiles.
 While UNMOVIC is required to submit proposed work plans for Security Council approval,
 that body has failed to gain access to Iraqi territory to carry out its mandate since its inception, despite it having the same legal authority as its predecessor.

2. 1972 Biological and Toxin Weapons Convention
There are no treaty provisions detailing procedures for the routine or ad hoc collation of information for compliance monitoring and verification purposes. While States Parties have agreed in successive Review Conferences to submit an increasing amount of information on activities that might serve to clarify ambiguities in their implementation of the treaty under the annual compliance declarations, the rate of compliance with this merely politically binding obligation has been low, while the comprehensiveness and completeness of information submitted has been inconsistent. Only the voluntary Article V mechanism is available to clarify the veracity of information submitted in these reports. States are encouraged to submit reports by 15 April each year covering information on treaty implementation under 11 categories to the UN Department for Disarmament Affairs (‘UNDDA’).
  The UNDDA has been charged with providing summaries of the information submitted for States Parties’ consideration at Review Conferences.
 Such a haphazard and subjective collation of information relating to compliance is insufficient to inform an investigation of suspected non-compliance under the Article V mechanisms, and would be of doubtful utility in substantiating the initiation of the Article VI mechanism. The usefulness of the reports in an investigation by the UN Secretary General, General Assembly or Security Council would be doubtful. 

Successful investigations require modalities for collecting information, yet none are provided in the treaty. This paper will now examine how these provisions have been elaborated and utilised to facilitate information collation and analysis for investigations conducted under Articles V and  VI as well as those carried out by the UN Secretary General, General Assembly and Security Council under their BWC derived responsibilities.

i. Bilateral investigation pursuant to Article V

As described above, there are no agreed measures for utilising the Article V mechanism on a bilateral basis. By merely undertaking to ‘consult’ and ‘cooperate’, States Parties’ obligations under this provision lack mandatory application. The authorisation to seek, and the requirement to submit, information relating to compliance is dependent on the good will of States Parties involved in this process. At a minimum, these requirements ought to be exercised in good faith.

The Review Conferences have also failed to agree methods for collating and analysing information in bilateral investigations which, despite being conducted pursuant to the treaty, are conducted wholly outside of a body mandated under it. This inherent procedural informality and lack of transparency in the bilateral initiatives, cannot serve to create binding procedures for information collation and analysis, nor determination of compliance, for use in future bilateral Article V investigations. 

The process of clarifying United States intelligence and what little public source information was available concerning the Sverdlovsk case involved intermittent dialogue between government officials, the publication of scientific articles by the Soviet Union and the visit of senior Soviet scientists to the United States propounding the 'official' Soviet explanation for the outbreak. Leading United States scientists were granted access to Sverdlovsk for the first time in the mid-1990s when medical records of those affected by the outbreak were made available, although it is believed that Soviet security services altered such evidence to fit with the 'official' explanation of contaminated meat causing an ingested form of anthrax disease.

In the absence of regular and substantial information exchange between States Parties, or through an impartial international secretariat for the treaty, information collected through national technical means, such as satellite imagery and signals intelligence, is the most likely source for informing and substantiating an allegation of non-compliance. While the Soviet Union was under a legal obligation merely to ‘cooperate’ in the process, but arguably a stronger political obligation given its treaty depositary status, the collection of information through national technical means was a passive exercise.

However, its position regarding the analysis of this data need not be, and was not in this case, so passive. Attempts to reach consensus on the veracity of the information submitted by the US in the allegation and by the Soviet Union in defence of the allegation were subjective, protracted and inconclusive. In these cases the accused state carries the burden of proof in refuting the allegation to the satisfaction of the accusing state, which may restate the accusation until they receive an answer they deem acceptable.

ii. Multilateral investigation pursuant to Article V

On the multilateral level, the Review Conferences have agreed a number of methods for the collation and analysis of information which were further clarified and elaborated in the Thrips palmi case. Information submitted by States Parties in their annual declarations are available to Consultative Meetings although it is unlikely that the state under investigation will have submitted a recent, comprehensive declaration, let alone have voluntarily provided information on any illicit biological weapon production they may have carried out. In the case, it was agreed to hold three sessions of the Consultative Meeting to collect information from participating States Parties, which heard statements
 and right of replies from the state which made the allegation of biological weapon use, Cuba, and the state suspected of use, the US. As the majority of States Parties participating felt that there had been insufficient time to resolve the ambiguity in the meeting, the Chair agreed a time extension to allow those states to submit their ‘observations’
 of the US and Cuba’s statements.
 The Chair transmitted the submissions he received to the US and Cuba for their consideration and response. As the US and Cuba still held divergent interpretations of the evidence, there was no consensual resolution on the issue between the two parties to the dispute.  

The Consultative Meeting did not grant itself powers to conduct an on-site investigation or to request information from experts independent of States Parties.
 However the Chair did appoint six vice-chairs
 to form a Bureau of the Formal Consultative Meeting, beyond the scope of the agreement on meeting modalities made at Review Conferences, which coordinated the information collation and analysis and determination of compliance functions of the meeting.

iii. Security Council investigation pursuant to Article VI 

As this provision provides for the alleged violation to be dealt with by the Security Council the extent of the BWC provisions for the collation and analysis of information under this mechanism is that they be performed in accordance with the UN Charter.
 The Security Council is under no legal obligation to accept a mandate from any other instrument.

States Parties have subsequently elaborated procedures for conducting investigations by ‘[inviting] the Security Council to … initiate any measures it considers necessary for the investigation of the complaint’.
 While this leaves the choice of measures to adopt solely to the discretion of the Security Council, a power that organ holds as of right under the UN Charter, States Parties have identified one body from which the Security Council may wish to ‘request … advice’ in its investigations—the World Health Organisation— which holds information on disease outbreaks that would be particularly relevant to investigations of alleged use of illicit biological agents.
 

As described above, the task of conducting an investigation may be delegated to the Secretary General pursuant to Article 98.  In these cases the investigation mandate is contained in the relevant resolution, while the necessary procedures of the mission had to be determined by the Secretary General and his advisors. As the guidelines contained in A/44/561 (1989) have received widespread political support through General Assembly resolutions
 they may form the basis of a Secretary General mission. 

While the Security Council may mandate a subsidiary body under Article 29 to conduct an investigation brought under Article VI of the BWC it is doubtful whether they would do so solely to verify anything less than a serious allegation of suspected violation of the BWC, such as weapon use. The political effect of a Security Council fact-finding mission may be conducive to wider conflict resolution processes, but it would likely prove unconstructive in efforts to verify weapon use where the impartiality of the mission is doubted.
 

However, States Parties have undertaken to cooperate in ‘any’ investigation initiated by the Security Council in the Final Declaration of each of the first four Review Conferences,
 which would include those investigations conducted by the Secretary General. While this language is written into the sections on Article VI in those documents, it is arguable that it may also be applied to any Security Council investigation of alleged violation of the BWC initiated outside of the Article VI mechanism, although states are only politically bound by the commitments agreed in Review Conference Final Declarations, and the duty, to simply ‘undertake’ to cooperate, is undoubtedly weak. Should the Security Council launch an investigation under the Article 34 mechanism, Member States would be bound to cooperate pursuant to Article 25. 
E. Making a determination

1. 1925 Geneva Protocol

i. United Nations Secretary General

The report of a fact-finding mission established by the Secretary General is based on information received from interested states and on the investigative mission to either the accused state or neighbouring states, depending what degree of access the team was allowed by the accused state.  The report on guidelines pursuant to 42/37C provides that the final report of an investigative team should include information on the composition of the team, all relevant data, description of investigation process, conclusions proposed jointly by the team of qualified experts ‘indicating the extent to which the alleged events have been substantiated and possibly an assessment of the probability of their having taken place’.
 Individual, essentially dissenting, opinions where they exist should also be included in the report. The report is strictly an evaluation of the facts collated; it does not purport to make a legally binding judgment on compliance with treaty obligations. The Secretary General is required to report on the mission to either the General Assembly or Security Council or both depending on the mandate in the authorising resolution. Reports of missions established pursuant to the inherent authority are submitted to the Security Council pursuant to Article 99.

The Secretary General usually submits his position on the findings of the mission report with  their deposit to the General Assembly or Security Council. Perhaps due to opposition to the mission mandate in the 'Yellow Rain' resolution and the two inconclusive reports that resulted from the investigation, the Secretary General specifically did not state his position when the reports of those missions were sent to the General Assembly.
 However the Secretary General's position was clear on the report submitted to the Security Council on the investigation of alleged chemical weapon use by Iraq in 1987, as he '[regretted] to inform the Security Council that chemical weapons continue to be used in the conflict between … Iran and Iraq in violation of the Geneva Protocol of 1925'.

ii. United Nations General Assembly

The General Assembly will receive reports on any mission established pursuant to a General Assembly resolution as of right and may be passed reports on any mission conducted unilaterally by the Secretary General as a courtesy, although these are intended for Security Council consideration pursuant to Article 99 of the UN Charter. While the General Assembly acknowledges these reports, it may only make recommendations in those cases that are not concurrently seized by the Security Council. As described earlier, this restriction was side-stepped by the General Assembly when the Security Council was regularly blocked from deciding on certain issues by immoderate use of veto voting. In terms of compliance verification, General Assembly resolutions inevitably concur with the findings in the mission as endorsed by the Secretary General, as to the absence or existence of fact relating to weapon use and any named perpetrator.
 However, the General Assembly is more likely to make a pronouncement on whether those facts constitute a state of compliance or non-compliance with a treaty obligation or norm of customary international law than the mission report or the Secretary General's submittal letter. While a proclamation of non-compliance with either the GP or the BWC may enhance the customary norms prohibiting use of illicit weapons it cannot be viewed as a legal determination of non-compliance, as neither treaty provides for the General Assembly to decide on compliance matters. This would be a moot point in practice, as a General Assembly decision would receive equal international attention and affect a degree of political ramification. The General Assembly then may refer the matter to the Security Council for a decision on enforcement action. 

iii. United Nations Security Council

The Security Council will receive reports from all missions conducted pursuant to Security Council resolutions carried out by either the Secretary General or a subsidiary body, as well as reports on those missions established unilaterally by the Secretary General under the authority implicitly contained in Article 99. The reports will inform the Security Council's determination on whether the circumstances being investigated may fall within the scope of Chapter VI or Chapter VII for the application of conciliation or enforcement measures respectively. Any resolution proposing the application of enforcement measures will be subject to a veto vote where there is no consensus of political will. The UNSCOM case is an appropriate example of the Security Council failing to maintain the requisite political momentum to either enforce an existing monitoring regime or condemn prohibited activity uncovered in factual mission reports. While there are numerous examples of binding Security Council resolutions condemning Iraq’s failure to comply with the process of UNSCOM’s investigations,
 the Council did not denounce Iraq’s failure to comply with its obligations to destroy its biological weapons programme in the same terms as those censuring its nuclear weapon programme.
 Despite UNSCOM’s successor being granted the same powers as its predecessor under resolution 1284,
 the failure of UNMOVIC to conduct its mission to determine the existence of Iraq’s prohibited weapon programmes is correlative to the inability of the Security Council to maintain the necessary momentum to politically support a 12-year investigative mission. 

However, Security Council has pragmatically avoided adopting resolutions in certain circumstances where political proclivities of individual Permanent Members may have precluded a decision by agreeing instead to issue a Presidential Note on behalf of the Security Council. Such declarations do not have the legal effect of Security Council resolutions but precisely for this reason may be used to convey the sentiments of the Council which may otherwise be tempered by efforts to reach a decision on a binding resolution. For example, the President of the Security Council issued numerous notes condemning Iraqi use of chemical weapons during the Iran-Iraq war in violation of the GP based on Secretary General endorsed mission reports.

2. 1972 Biological and Toxin Weapons Convention

i. Bilateral investigation pursuant to Article V

There is no requirement under this provision to determine an allegation of non-compliance. Building on a request for States Parties to apply a ‘positive approach’ in dealing with compliance questions,
 the most forceful that Review Conference decisions have come to obligating an outcome of this procedure’s use is in ‘[appealing] to States Parties…to make all possible efforts to solve any problems which may arise in relation to the objective of, or in the application of the provisions of the Convention…’.
 However, without elaborating on criteria against which to ‘solve’ problems such as an allegation of use, bilateral use of the Article V mechanism will be left to the subjective determination of the state making the allegation. The lessons that may be drawn from the Sverdlovsk case show that ambiguity will remain where the suspecting state continues to doubt the credibility of information supplied by the suspecting state.
 In that case, the US not only deemed that the Soviet Union had not provided information that negated its allegation of non-compliance,
 but that this resulted in a failure of the Soviet Union to fulfil its Article V obligations.
 The testimony of a senior manager in the former Soviet offensive biological weapons programme who defected to the US and a former Soviet diplomat show that the former Soviet Union and even the Russian Federation maintained the pretence over the Sverdlovsk Incident well into the 1990s.

ii. Multilateral investigation pursuant to Article V

On the multilateral level, in the absence of treaty or Review Conference guidance, States Parties have pragmatically created compliance determination mechanisms and procedures for the Consultative Meetings. The creation of a Bureau comprising the newly designated vice-chairs and the Chair in the Thrips palmi case created a body responsible for compiling the official report conveying the meeting findings. As there was no consensus between States Parties participating in the Formal Consultative Meeting, the mandate of the Bureau itself had to be confirmed; either to present a report acknowledging the diversity of views held by participating states on the non-compliance allegation, thereby admitting an inability to reach consensus or a ‘definitive conclusion’ on the compliance issue; or to deem the Article V process as unfulfilled and continue negotiations until an unequivocal determination could be reached.
 They chose the former, leaving not just a formal determination on the compliance status of the US, but the effectiveness of the multilateral Article V mechanism, in doubt. 

This obligated the Formal Consultative Meeting to make a pronouncement on the issue.  In practical terms, the Chair and the Bureau members met to analyse the submissions, although they were faced with assessing the same divergent opinions that beset the parties to the dispute. While only two of the 13 submissions received supported Cuba’s assertions that the Thrips palmi outbreak was a direct result of a deliberate release from an over-flying US aircraft, the Chair and vice-chairs would have to forge consensus in order to make a determination on the compliance issue in their official report. This situation was aggravated by the varying degrees of technical detail, versus political opinion, in the submissions. While some did contain, in varying degree of detail, technical evidence, clearly some were simply a reiteration of the disputing parties’ statements, substantially made along political lines.
 Faced with this mix of technical evidence and politically motivated assertions, the Bureau might have sought further information independently by requesting the states involved to accept a fact-finding mission,
 or requested assistance in analysing this information. 
 However the Bureau chose not to pursue this considering instead that the Article V process had been adequately initiated. An objective assessment of the evidence shows that the US did not disseminate Thrips palmi over Cuba. It is unlikely that this mechanism will ever result in a definitive conclusion and questionable whether this is even desirable given the political partiality inherent in the analytical process that may only weaken the authority of the treaty.

iii. Security Council investigation pursuant to Article VI 

Nowhere in the treaty text or the Review Conference Final Declarations have states specified that an Article VI investigation must result in a definitive determination on the compliance of the State Party under investigation. Indeed, the Security Council is not obliged to fulfil any other obligations than those in the  UN Charter. 

Whether the Security Council reaches a decision in any case will be based on its rules of procedure and whether the issue is classified as a dispute or a situation. The outcome of any Security Council investigation that may be held will be based on that body’s rules of procedures, requiring the concurring consent of all the Permanent Members and of two-thirds of the Council to reach a decision on a substantive issue, with the requirement for Permanent Members party to a dispute under discussion to abstain from voting.
 Even where the Security Council requests an investigation by the Secretary General or a subsidiary body, a determination of the allegation by those bodies is not of legal consequence as Article VI of the BWC specifically requires the Security Council to report to States Parties. Depending on the report findings the Council may take conciliatory or enforcement action under Chapter VI and VII of the Charter.

F. Future prospects

Three proposals for strengthening the compliance verification mechanisms analysed in this paper have been raised for discussion at the Fifth Review Conference of the BWC to be resumed this November. The United Kingdom proposal
 is that a new protocol be negotiated encapsulating a revised and expanded model of the current UN Secretary General investigation process as well as providing for technical assistance to encourage accession. This attempt to salvage the compliance mechanisms of the failed verification protocol will do little to strengthen the currently available mechanisms, especially if it fails to achieve universality among BWC States Parties. 

The United States proposal
 also seeks to strengthen the Secretary General investigative process by allowing BWC States Parties to commit in advance to cooperating with either multilateral compliance verification mechanisms, as the Formal Consultative Committee process under Article V of the BWC or Article VI of the BWC, or on-site fact-finding missions conducted in their country. The US recommends that these measures be extended to allow for investigations of suspicious outbreaks of disease that may indicate illicit production of biological agents, as well as of alleged use in violation of the BWC or the GP, with factual reports from the investigative process being supplied by the Secretary General to all States Parties. They also reaffirm the availability of the Article V mechanism by providing the same recommendations for its instigation, conduct and determination process as has already been recommended by BWC States Parties at Review Conferences. 

This proposal is interesting in that it confirms the implicit prohibition of use under the BWC, but it will do little to advance the current mechanisms, as states may revoke any commitment to cooperate with consultations or to allow on-site investigations of alleged violation of treaty obligations once a mission is mandated and without an on-site inspection any investigation is unlikely to collate sufficient evidence to reach a conclusion as to whether biological agents have been used or not. As UNSCOM and UNMOVIC have shown, even where legally binding mandates exist, states may still obfuscate and impede the process without sanction. The proposal that States Parties determine the matter based on Secretary General reports is also flawed as the Formal Consultative Meeting process under Article V of the BWC has shown that States Parties are incapable of reaching a determination.

The most innovative proposal has come from world-renowned experts on chemical and biological weapons issues. The Harvard Sussex Program on CBW Armament and Arms Limitation has put forward a draft convention on making the use chemical and biological weapons an international crime capable of adjudication by the International Criminal Court.
 This has the advantage of extending jurisdiction to individuals but also has its drawbacks. The time involved in bringing a case to court would reduce the likelihood of obtaining relevant evidence, for which an on-site investigation must be conducted as soon as possible after the suspected violation occurred. Prosecutors would require specialised assistance in collating appropriate evidence which the Secretary General is in a good position to collate given the availability of expert consultants. Whereas the currently available mechanisms may result in allegations not being determined at all, a court decision may result in a not guilty verdict based on lack of evidence, which cannot be equated with compliance with treaty prohibitions.

G. Conclusion

The international community recognises the abhorrence of biological weapon use whether in war or in peace, against combatants or civilians alike. This norm, codified in the GP and the BWC, is now considered customary international law binding all states. Yet the task of verifying suspected violations of this norm falls to the provisions in those treaties. As there are no verification provisions in the GP, UN bodies have acted in specific instances and adopted mechanisms and procedures to facilitate rapid investigation of substantiated allegations. In particular, missions established by the Secretary General pursuant to an inherent authority in the UN Charter are more likely to be perceived as proactive and impartial by Member States than those delegated by the General Assembly or Security Council. Examination of those missions has revealed their varying effectiveness as states may hinder and obstruct their conduct, even those missions mandated pursuant to Chapter VII, with relative impunity. Those mechanisms for verifying alleged non-compliance contained in the BWC may be more standardised in comparison, yet they are used infrequently and are inherently political. 

This highlights the urgent need for regularised, impartial verification mechanisms that are easily triggered and which facilitate timely and effective investigation of alleged violations of these norms. The recent failure of States Parties to the BWC to agree on such measures negotiated by the Ad Hoc Group show just how difficult it can be to reach consensus on such politically sensitive issues. Yet, the continued authority of both the GP and the BWC relies on credible verification of suspected non-compliance with those treaties’ prohibitions. While the adoption of a comprehensive verification protocol now seems unlikely, there are many new proposals for enhancing the current mechanisms by other means. States Parties at the resumed session of the Fifth Review Conference in November 2002 must act to support the norms against biological weapon use by considering these proposals in good faith and demonstrating their avowed support for the treaty regime by adopting enhanced verification measures. Failure to do so may undermine the norm against biological weapon use at the very time when the world is in greatest need of it.
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