
DRAFT 
 

 

Court File No. CV-18-594281 

 

ONTARIO 

SUPERIOR COURT OF JUSTICE 

      

B E T W E E N:  

 

SIX NATIONS OF THE GRAND RIVER BAND OF INDIANS 

Plaintiff 

 

and 

 

THE ATTORNEY GENERAL OF CANADA and HER MAJESTY THE  

QUEEN IN RIGHT OF ONTARIO 

Defendants 

 

and 

 

THE HAUDENOSAUNEE DEVELOPMENT INSTITUTE (AARON DETLOR AND 

BRIAN DOOLITTLE), AS APPOINTED BY THE HAUDENOSAUNEE 

CONFEDERACY CHIEFS COUNCIL, ON BEHALF OF THE HAUDENOSAUNEE 

CONFEDERACY 

Intervenor 

 

 

DRAFT STATEMENT OF DEFENCE, COUNTERCLAIM, AND  

CROSSCLAIM OF THE INTERVENOR 

 

 

September 9, 2022     GILBERT’S LLP 

125 Queens Quay East, 8th Floor 

Toronto, Ontario M5A 0Z6 
 

Tim Gilbert (LSO# 30665U) 

tim@gilbertslaw.ca  

Colin Carruthers (LSO# 67699P) 

colin@gilbertslaw.ca 

Thomas Dumigan (LSO# 74988P) 

tdumigan@gilbertslaw.ca  

Jack MacDonald (LSO# 79639L) 

jack@gilbertslaw.ca 

Dylan Gibbs (LSO# 82465F) 

dylan@gilbertslaw.ca  
 

Tel: 416.703.1100 

Fax: 416.703.7422 
 

Lawyers for the Intervenor  



DRAFT 
 

 

TABLE OF CONTENTS 
 

STATEMENT OF DEFENCE ..................................................................................................... 1 

A. Overview ............................................................................................................................. 1 

B. Allegations in the Statement of Claim .............................................................................. 2 

C. The Parties .......................................................................................................................... 3 

D. The Haudenosaunee (also known as the “Iroquois” or “Six Nations”) ........................ 4 

i. The Haudenosaunee Confederacy ....................................................................................... 4 

ii. The Haudenosaunee ............................................................................................................. 4 

iii. Haudenosaunee Governance............................................................................................ 5 

E. The Haudenosaunee Relationship with the Crown: Nation-to-Nation ......................... 6 

i. Two Row Wampum (Teioháte Kaswenta) ............................................................................ 6 

ii. The Silver Covenant Chain .................................................................................................. 7 

F. Haudenosaunee Land Rights ................................................................................................ 9 

i. Nanfan/Fort Albany Treaty of 1701 ..................................................................................... 9 

ii. Haldimand Proclamation of 1784 ..................................................................................... 10 

iii. Simcoe Patent of 1793 .................................................................................................... 12 

iv. Governor Instructions of 1812 Inform Land Rights ....................................................... 12 

G. Crown Breaches of Obligations owing to the Haudenosaunee .................................... 13 

H. The “Six Nations of the Grand River Band of Indians” is not the Collective ............ 15 

i. The “Six Nations of the Grand River Band” is not the “Six Nations” .............................. 15 

ii. “Six Nations of the Grand River Band of Indians” is not the Counterparty or Beneficiary

 16 

iii. “Six Nations of the Grand River Band of Indians” Represents at best a Fraction of the 

Haudenosaunee Collective........................................................................................................ 17 

I. The Imposition of the Band Council on the Haudenosaunee and Historic Suppression 

of the Confederacy Chiefs .......................................................................................................... 18 

i. Efforts to Silence Haudenosaunee Complaints against the Crown ................................... 18 

ii. Suppression and Displacement of the HCCC by the Indian Act ........................................ 19 

iii. Federal Crown Acknowledges Suppression of the Haudenosaunee by the Indian Act .. 21 

J. Nation-to-Nation Negotiation is Required ......................................................................... 23 

K. HDI as Representative under Direction of the HCCC ................................................. 25 

COUNTERCLAIM ..................................................................................................................... 26 

CROSSCLAIM ........................................................................................................................... 26 



DRAFT 
 

1 

STATEMENT OF DEFENCE 

A. Overview 

1. The plaintiff’s action concerns the rights of the Haudenosaunee. The Haudenosaunee are 

also known as the “Six Nations” or “Iroquois”. The identity of the collective rightsholder is a core 

question for determination in the trial of this action, and the participation of the Haudenosaunee 

Confederacy—the treaty counterparty and correct collective rightsholder—is of paramount 

importance. 

2. The Haudenosaunee Confederacy is a confederacy of Nations formed in time 

immemorial, long before European contact in North America. The Haudenosaunee Confederacy 

has for many centuries had a representative government comprised of, inter alia, Chiefs and Clan 

Mothers. The Haudenosaunee Confederacy’s representative government continues to be active to 

this day, despite admitted historical suppression by the Crown, including via imposition of the 

Indian Act upon the Haudenosaunee in 1924. 

3. The facts, acts, and occurrences pleaded in the plaintiff’s action concern the 

Haudenosaunee Confederacy, its Chiefs, and its representatives. The plaintiff’s existence long 

post-dates the Haudenosaunee Confederacy—it is a creation of the Indian Act and does not 

represent the Haudenosaunee Confederacy or the Haudenosaunee People. The plaintiff did not 

exist at the time of and does not represent the collective beneficiary(ies) of the relevant treaties, 

transactions, and agreements (which are as between the Haudenosaunee Confederacy and the 

Crown). 

4. The Chiefs of the Haudenosaunee Confederacy have authority to, and do, act on behalf of 

the entire Haudenosaunee Confederacy, its citizens, and its Peoples. For the purposes of this 
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litigation, the Chiefs of the Haudenosaunee Confederacy sitting on the Haudenosaunee 

Confederacy Chiefs Council (“HCCC”) have delegated their authority to a department of the 

HCCC, the Haudenosaunee Development Institute (“HDI”), to represent the interests of the 

Haudenosaunee, pursuant to Haudenosaunee Law and at HCCC's direction. 

5. The Haudenosaunee have had a centuries-long relationship with the defendants in this 

action. The plaintiff has not. The Haudenosaunee Confederacy’s participation and evidence is 

necessary and directly relevant for the Court’s determination of the issues in this action, including 

(a) the identity of the collective rightsholder, (b) the rights and interests of the Haudenosaunee vis-

à-vis the Crown, and (c) the Crown’s breaches of its obligations to the Haudenosaunee.  

B. Allegations in the Statement of Claim 

6. Except as expressly admitted herein, the Intervenor, the Haudenosaunee Development 

Institute (Aaron Detlor and Brian Doolittle), as appointed by the Haudenosaunee Confederacy 

Chiefs Council, on behalf of the Haudenosaunee Confederacy, denies all allegations in the Further 

Amended Statement of Claim dated June 10, 2022 (the “Statement of Claim”). 

7. In respect of paragraphs 2-4 of the Statement of Claim, see paragraphs 13 to 15, below. 

8. In respect of paragraph 20 of the Statement of Claim, the Intervenor admits that the 

legislation listed therein was enacted. 

9. In respect of paragraph 21 of the Statement of Claim, the Intervenor admits that Six Nations 

Reserve No. 40 comprises less than 4.8% of the land in the Haldimand Tract (defined below). 

10. In respect of paragraphs 5-7, 23-73, 75-81 see paragraphs 55 and 56, below. 
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11. The Intervenor has no knowledge of the allegations in paragraphs 8 and 74. 

12. The Intervenor admits the first sentence of paragraph 83 of the Statement of Claim, but has 

no knowledge of the allegations in subparagraphs (a) and (b) thereof. 

C. The Parties 

13. The plaintiff, the Six Nations of the Grand River Band of Indians, is a “band” within the 

meaning of the Indian Act. It represents, at most, the members of the “band”. It does not represent 

the “Six Nations” (i.e., the Haudenosaunee), which are an Indigenous People.  

14. The defendant, the Attorney General of Canada, represents Her Majesty the Queen in right 

of Canada (the “Canadian Crown”), pursuant to section 23(1) of the Crown Liability and 

Proceedings Act, RSC 1985, c C-50, as amended. The Canadian Crown is the purported successor 

in Canada to His Majesty the King or Her Majesty the Queen (the “British Crown”) and, to the 

extent such purported succession is legitimate despite being made without the consent or 

engagement of the Haudenosaunee Confederacy, is therefore subject to all the obligations, duties, 

and liabilities the Crown has had or owed to the Haudenosaunee Confederacy (except for those 

duties, obligations, and liabilities conferred or imposed upon the defendant, Her Majesty the Queen 

in Right of Ontario, under the Constitution Act, 1867 or otherwise). 

15. The defendant, Her Majesty the Queen in Right of Ontario (the “Provincial Crown”; and 

together with the Canadian Crown and British Crown, the “Crown”) is the successor in the 

Province of Ontario to, and is subject to all of the obligations, duties and liabilities which the 

British Crown has had or owed to the Haudenosaunee insofar as the Canadian Crown is in fact the 

legitimate successor in Canada to the British Crown (except for those obligations, duties and 
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liabilities conferred or imposed upon the Canadian Crown, under the Constitution Act, 1867 or 

otherwise). 

D. The Haudenosaunee (also known as the “Iroquois” or “Six Nations”) 

i. The Haudenosaunee Confederacy 

16. The “Haudenosaunee Confederacy” is a confederacy of Nations formed in time 

immemorial, long before European contact in North America.  

17. The Haudenosaunee Confederacy has been known by many names throughout its long 

history, including the “Five Nations”, the “Six Nations”, the “Iroquois League”, the “Iroquois 

Confederacy”, Hodínöhšö:ni:h (in English, “Haudenosaunee”, meaning “People of the 

Longhouse”), and Wisk Nihohnohwhentsiake (meaning the “League of the Five Nations”).  

18. The original five Nations of the Haudenosaunee Confederacy are the Mohawk, Oneida, 

Onondaga, Cayuga, and Seneca Peoples. The “sixth Nation” is the Tuscarora Nation, which joined 

the Haudenosaunee Confederacy in or around 1722. Other Nations have been welcomed into 

the Confederacy including the Delaware Nation, the Wyendot Nation, and the Tutela Nation.  

ii. The Haudenosaunee 

19. The citizens of the Haudenosaunee Confederacy are the “Haudenosaunee” or “Six 

Nations” People (this pleading uses “Haudenosaunee” to avoid confusion with the  definition 

of “Six Nations” in the Statement of Claim, where “Six Nations” is defined as a specific 

“band” under the Indian Act—the “Six Nations of the Grand River Band of Indians”—rather 

than the entirety of the Six Nations collective).  
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20. The Haudenosaunee share language, customs, tradition, law, governance, historical 

experience, territory, and resources, and have done so since time immemorial. The Haudenosaunee 

are one people, and their collective identity is not determined by registration in/to Indian Act 

“bands” by the Canadian Federal Government or “tribes” by the American Federal Government. 

Today, the Haudenosaunee Confederacy consists of over one hundred thousand Haudenosaunee 

citizens living throughout Northeast North America. 

iii. Haudenosaunee Governance 

21. The Haudenosaunee Confederacy has, and has had since time immemorial, a 

representative government comprised of Chiefs and Clan Mothers. The Chiefs and Clan 

Mothers are, and continue to be, considered among the Haudenosaunee to comprise their legitimate 

governing representatives. 

22. Pursuant to Haudenosaunee Law, the Chiefs of the Haudenosaunee Confederacy have the 

authority of the Haudenosaunee to enter into treaties and, inter alia, protect the treaty rights and 

interests of the Haudenosaunee. They have (and have had) the authority to delegate that authority. 

23. “Grand Council” refers to the governmental meeting of Chiefs of the Haudenosaunee 

Confederacy. It has operated for centuries, long prior to European contact in North America, and 

continues to operate. It is the governing authority for the Haudenosaunee and approved all treaties 

with the Haudenosaunee post-European contact. The Haudenosaunee Confederacy Chiefs Council 

(i.e., the “HCCC”) is the council of Chiefs of the Haudenosaunee Confederacy that have been 

continuously holding Council at Ohsweken for over 230 years.  

24. The Chiefs of the HCCC are empowered by Haudenosaunee Law to make decisions and 

resolutions concerning the interests of the Haudenosaunee, including as related to land within the 
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borders of present-day Canada. The HCCC has the authority to represent the interests of the 

Haudenosaunee Confederacy and its citizens (and, as described above, to delegate that authority). 

E. The Haudenosaunee Relationship with the Crown: Nation-to-Nation 

25. The Haudenosaunee lived in northeastern North America, including in present-day Ontario 

and New York State, for many centuries prior to European contact in North America. Following 

European contact, and as early as 1613, the Haudenosaunee developed Nation-to-Nation treaty 

relationships with European powers, including with the Crown, to which the defendants are now 

subject and bound.  

26. The treaty rights of the Haudenosaunee are established and have never been extinguished. 

The rights of the Haudenosaunee, including rights recognized by the Haldimand Proclamation of 

1784 (defined and described further below), are recognized and affirmed in Canadian law pursuant 

to subsection 35(1) of the Constitution Act, 1982. 

27. The Crown also owes a fiduciary duty to the Haudenosaunee, pursuant to, inter alia, (a) its 

long-standing treaty relationship described further below, (b) the Honour of the Crown, and (c) the 

Crown’s assertion of sovereignty over Haudenosaunee territory and attempt to exert control over 

the Haudenosaunee, whether lawful or not, through colonialism over the past four centuries. 

i. Two Row Wampum (Teioháte Kaswenta) 

28. The Two Row Wampum treaty was established between the Haudenosaunee and the Dutch 

in the early 1600s. It is reflected by a wampum belt which records the agreement, depicted below: 
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29. The Two Row Wampum belt is comprised of white wampum, representing peace, with two 

parallel rows of purple wampum. The two purple rows represent two vessels (a canoe to represent 

the Haudenosaunee Confederacy and a ship to represent the Dutch) traveling in parallel down a 

river, representing life. The white space between the purple rows represents a sacred space of 

reconciliation, whereby there is to be mediation between the laws, customs, and traditions of the 

ship with those of the canoe to resolve disputes without violence, coercion, or conflict. While the 

two vessels are moving in parallel, they are connected by a rope and, later, a chain with three links 

representing the values of friendship, good mind, and everlasting peace.  

30. The nature of the relationship was that each group would maintain its own laws, customs, 

beliefs, traditions, and sovereignty, and that the two groups would respect one another’s autonomy 

without interfering in one another’s governance or belief. 

ii. The Silver Covenant Chain 

31. In 1664-1667, following the defeat of the Dutch in North America by the British, the 

Haudenosaunee Confederacy Chiefs and representatives of the British Crown held a series of treaty 

councils. Minutes of these treaty councils reveal that the British Crown was aware of the Two Row 

Wampum and was desirous of coming to a similar agreement.  
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32. From these discussions, the Haudenosaunee Confederacy and British Crown formed a 

treaty relationship referred to as the “Silver Chain Covenant” (or, simply the “Covenant Chain”). 

As with the Two Row Wampum, the Silver Chain Covenant was recorded in a wampum belt 

comprised of white wampum and two figures of purple wampum at either end connected by a line 

of purple wampum. The “Silver Chain Covenant” is a commitment to mutual communications, 

assistance, and defense—the agreement contemplated one side of the belt “pulling” on the chain 

to alert the other. The wampum belt for the Silver Chain Covenant is depicted below: 

 

33. The Silver Chain Covenant is premised on a recognition of equality between the 

Haudenosaunee and the British, and is based on principles of mutual respect, trust, and 

friendship—the elements needed to create perpetual peace. 

34. As with the Two Row, where disputes arise between the Haudenosaunee Confederacy and 

the colonizer group (in this case, the British), the two are to resolve the dispute without violence, 

coercion, or conflict, while respecting the autonomy and sovereignty of the other. 

35. Both the Haudenosaunee and the British Crown recognized the Silver Covenant Chain 

would have to be “repolished” from time to time, a metaphor for reaffirming the treaty agreement.  

 

 



DRAFT 
 

9 

F. Haudenosaunee Land Rights 

i. Nanfan/Fort Albany Treaty of 1701 

36. At the time of and following European Contact in North America, the Haudenosaunee 

occupied an immense geographical area in modern-day Canada and the United States, known as 

the “Beaver Hunting Grounds” or simply, the “Hunting Grounds”. The “Hunting Grounds” is a 

colloquial reference to the Great Lakes Watershed and includes present-day southwest Ontario, 

including what would later be identified as the Haldimand Tract. As such, the Haudenosaunee 

were an important trading partner with the Crown since the beginning of their treaty relationship. 

37. In 1701, Chiefs representing the Haudenosaunee Confederacy and representatives of the 

British Crown met at Fort Albany and entered into a treaty, pursuant to which the British pledged 

to protect the right of the Haudenosaunee to free and undisturbed use and occupation within a 

specified area of the Hunting Grounds in perpetuity (the “Nanfan/Fort Albany Treaty of 1701”). 

38. On September 14, 1726, the Nanfan/Fort Albany Treaty of 1701 was re-affirmed at a 

conference in New York (the “1726 Reaffirmation”).  

39. The Nanfan/Fort Albany Treaty of 1701 was also referenced in a letter dated April 16, 

1755, wherein Major-General Edward Braddock, Commander-in-Chief in North America, 

instructed Sir William Johnson (then Colonel) to produce a deed to the Six Nations and recite 

instructions to take up arms against French incursion. In the letter, Braddock referred to the 

Nanfan/Fort Albany Treaty of 1701 and the 1726 Reaffirmation and instructed Johnson as follows:  

“You are in my Name to Assure the Saied Nations that I am come by his Majesty’s 

Order to destroy all ye saied Forts & to build such others as shall protect & Secure the 

saied Lands to them their Heirs & Successors for ever according to ye Intent & Spirit 
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of the Saied Treaty & therefore call upon them to take up the Hatchet & Come & take 

Possession of their own Lands” (emphasis added).  

40. The territory of the Nanfan/Fort Albany Treaty of 1701 was depicted in a map made by 

Samuel Clowes in 1701 that accompanied the treaty text. Subsequently, a map commissioned by 

the Crown was made by John Mitchell dated February 13, 1755 (the “Mitchell Map”). The 

Mitchell Map confirmed the British and French Dominions in North America, including 

Haudenosaunee territory. The Mitchell Map was later used a primary geographical source during 

the Treaty of Paris of 1783. 

41. By the time of the Haldimand Proclamation of 1784, described below, the Haudenosaunee 

already had rights in the territory covered by the Haldimand Proclamation pursuant to, inter alia, 

the Nanfan/Fort Albany Treaty of 1701. The Haudenosaunee Confederacy continues to have those 

rights today, and they have not been extinguished. 

ii. Haldimand Proclamation of 1784 

42. During the American Revolutionary War, much of the Haudenosaunee Confederacy allied 

with the British Crown. Both before and during the American Revolutionary War, in keeping 

with the principles of the Silver Covenant Chain, British military leaders promised the 

Haudenosaunee that, in the event of a British loss, the Crown would compensate any 

territorial losses experienced by their Haudenosaunee allies.  

43. When the American Revolutionary War ended, a large portion of territory of the 

Haudenosaunee Confederacy fell within the borders of the newly formed United States of America 

pursuant to the Treaty of Paris of 1783, which officially ended the war. However, the Treaty of 
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Paris failed to address the compensation for territorial losses promised to the Haudenosaunee 

by the British Crown. 

44. In consideration of the losses sustained by the Haudenosaunee Confederacy and its support 

of the British forces through the American Revolutionary War, the British Crown began 

negotiating with the Haudenosaunee Confederacy to identify suitable land for the Haudenosaunee. 

The British Crown and the Haudenosaunee Confederacy negotiated and agreed upon a suitable site 

along the Grand River, north of Lake Erie, which was in a territory familiar to the Haudenosaunee. 

45. On October 24, 1784, Frederick Haldimand, on behalf of the Crown, declared those agreed-

upon lands along the Grand River, the property of the “Six Nations” (i.e., the Haudenosaunee) in 

the following proclamation known as the “Haldimand Proclamation”:  

Whereas His Majesty having been pleased to direct that in Consideration of the early 

Attachment to his Cause manifested by the Mohawk Indians, & of the loss of their 

Settlement they thereby sustained that a convenient Tract of Land under His Protection 

should be chosen as a Safe & Comfortable Retreat for them & others of the Six Nations 

who have either lost their Settlements within the Territory of the American States, or 

wish to retire from them to the British—I have, at the earnest Desire of many of these 

His Majesty’s Faithfull Allies purchased a Tract of Land, from the Indians situated 

between the Lakes Ontario, Erie and Huron, and I do hereby in His Majesty’s name 

authorize and permit the said Mohawk Nation, and such other of the Six Nations 

Indians as wish to settle in that Quarter to take Possession of, & Settle upon the banks 

of the River commonly called Ours [Ouse] or Grand River, running into Lake Erie, 

allotting to them for that purpose Six Miles Deep from each Side of the River beginning 

at Lake Erie, & extending in that Proportion to the Head of the said River, which them 

& their Posterity are to enjoy for ever. 

46. The land described in the Haldimand Proclamation is approximately 950,000 acres in 

southwest Ontario along the Grand River beginning at its mouth at Lake Erie north to “the head of 

said river” (modern day Dundalk, ON) (the “Haldimand Tract”). 
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47. The Haldimand Proclamation is or reflects a treaty, within the meaning of section 35 of the 

Constitution Act, 1982.  

48. The Haldimand Proclamation affirms the rights of all Haudenosaunee people, not a subset 

thereof. Rights under the Haldimand Proclamation were not and are not dependent on, for example, 

registration with (or eligibility to register with) a particular Indian Act band. 

iii. Simcoe Patent of 1793 

49. In January 1793, Lieutenant Governor of Upper Canada, Lord John Graves Simcoe, 

issued a deed to a portion of the Haldimand Tract (the “Simcoe Patent”). In so doing, Simcoe 

purported to remove one-third of the territory declared to the Haudenosaunee in the 

Haldimand Proclamation. Simcoe also declared that the Haudenosaunee had no right to 

convey their lands through lease or sale to anyone but the Crown.  

50. The Simcoe Patent is not consistent with the Haldimand Proclamation, either in terms 

of (a) the territory granted or (b) the purported restrictions on that grant. The Haudenosaunee 

have and continue to denounce its validity. 

51. If the Simcoe Patent is valid, the Haudenosaunee are the beneficiaries and/or 

counterparty thereto, not any subset thereof or any Indian Act band. 

iv. Governor Instructions of 1812 Inform Land Rights 

52. In 1812, the Governor General of Upper Canada (i.e., the Crown’s authorized 

representative), issued “Instructions for the Good Government of the Indian Department” (the 

“1812 Governor Instructions”).  
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53. The 1812 Governor Instructions confirm the Haudenosaunee understanding of the rights 

enshrined by the Haldimand Proclamation. Specifically, the 1812 Governor Instructions provide, 

inter alia, that: 

a. where the Crown wanted “Indian territory” for public services in the provinces, the 

land had to be purchased—that is, the land was not already owned by the Crown; 

b. all purchase of lands from First Nations were to be made according to the “ancient 

usages and customs of the Indians, the Principle Chiefs and leading men of the Nation, 

or Nations, to whom the Lands belong”—that is, the land the Crown sought from First 

Nations “belong[ed]” to the First Nation, not the Crown; 

c. lands purchased from First Nations were to be pursuant to “deeds of conveyance” from 

the First Nation to the Crown—that is, the Crown understood First Nations to own land; 

and 

d. the Crown viewed the purchase of lands from First Nations as treaties—that is, 

negotiations for the purchase of lands were Nation-to-Nation in nature, not negotiations 

as between the Crown and its subjects. 

54. The 1812 Governor Instructions also confirm the Crown’s fiduciary obligations to the 

Haudenosaunee.  

G. Crown Breaches of Obligations owing to the Haudenosaunee  

55. The Intervenor admits and relies upon the allegations contained in the following paragraphs 

of the plaintiff’s Statement of Claim in respect of the Crown’s breaches of obligations, subject to 

the clarification that reference to “Six Nations” therein ought to be to the Haudenosaunee, not to 
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the “Six Nations of the Grand River Band of Indians”, which is not the collective rightsholder (this 

clarification applies including in respect of the “Six Nations Trust” and “Six Nations Lands” 

described in the Statement of Claim, which are and should be for the benefit of the 

Haudenosaunee):  

a. Paragraphs 5-7; and 

b. Paragraphs 23 to 73  

c. Paragraphs 75 to 76; and 

d. Paragraph 81 (the Intervenor has no knowledge of the allegations in paragraphs 77-80, 

but the Haudenosaunee collective is entitled to any benefit arising from the events 

alleged, as they concern collective rights of the Haudenosaunee Confederacy).  

56. For clarity: 

a. all Haudenosaunee dealings with the Crown in respect of Haudenosaunee lands 

(including the Haldimand Tract) were by, on behalf of, and for the benefit of the entire 

Haudenosaunee collective; 

b. no dealings of the Haudenosaunee (including via their Chiefs and delegates) with the 

Crown were for the benefit of a narrow subset of the Haudenosaunee defined with 

reference to registration or eligibility for registration with a particular band under the 

Indian Act, contrary to the plaintiff’s position that it, as an Indian Act “band”, is the 

collective; and 
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c. the citizens of the Haudenosaunee Confederacy are entitled to the assets, compensation, 

damages, and accounting sought from the Crown in respect of breaches concerning 

Haudenosaunee land, including the Haldimand Tract and Six Nations Reserve No. 40. 

H. The “Six Nations of the Grand River Band of Indians” is not the Collective 

57. The plaintiff, “Six Nations of the Grand River Band of Indians” (the “SNGR Band”), is 

not the collective rightsholder of the Haudenosaunee. The SNGR Band is not the “Six Nations” at 

large. The SNGR Band is not a treaty counterparty with either Crown defendant, nor is it 

representative of a treaty counterparty with either Crown defendant.  

58. The Haudenosaunee Confederacy is the collective rightsholder in respect of the assertions 

against the Crown in this action. No Indian Act band or band council represents the collective 

rights and interests of the whole Haudenosaunee Confederacy and its citizens . 

i. The “Six Nations of the Grand River Band” is not the “Six Nations” 

59. The SNGR Band is not the same as, and is not representative of, the “Six Nations”.  

60. The “Six Nations” are the Haudenosaunee, also known as the Iroquois; they are an 

Indigenous People.  

61. The SNGR Band is a creation of Canadian federal legislation representing no more than a 

small fraction of the Haudenosaunee collective.  

62. The division of the Haudenosaunee people into “bands” is of no import for the 

collective rights and interests of the Haudenosaunee. The Haudenosaunee are, regardless of 

any decision by the Canadian or American government to slot them into discrete “bands” and 

“tribes”, one collective. 
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ii. “Six Nations of the Grand River Band of Indians” is not the Counterparty or 

Beneficiary  

63. This litigation seeks to adjudicate collective rights arising from the Haldimand 

Proclamation, which on its face, concerns rights of the “Mohawk Nation and such others of 

the Six Nations Indians” as well as “their posterity”, forever (i.e., rights of all 

Haudenosaunee). 

64. The litigation concerns the rights and interests of the Haudenosaunee, based on treaties and 

other agreements and obligations existing between the Haudenosaunee and the defendant Crowns. 

The litigation concerns collective rights and interests of the Haudenosaunee, not rights and 

interests confined to the SNGR Band. 

65. There are no treaties between the SNGR Band and the Crown defendants. The SNGR Band 

is not, nor is it representative of, the counterparty/beneficiary of, inter alia, the Haldimand 

Proclamation of 1784 and the Simcoe Patent of 1793 (if lawful). The SNGR Band did not exist in 

1784 or 1793. The Haudenosaunee are the only possible counterparty to and/or beneficiary of, 

inter alia, the Haldimand Proclamation and (if lawful) the Simcoe Patent. 

66. The various transactions at issue in the action also concern the Haudenosaunee and the 

defendant Crowns (or their representatives). For instance, the SNGR Band’s statement of claim 

alleges certain conduct by “Six Nations in council” as early as 1831—these references can only be 

to conduct of the Chiefs of the Haudenosaunee, the only “council” at the time. The SNGR Band 

did not exist in 1831. The Chiefs of the Haudenosaunee acted on behalf of the Haudenosaunee 

Confederacy as a whole, not any subset thereof, and not the SNGR Band.  
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iii. “Six Nations of the Grand River Band of Indians” Represents at best a Fraction of 

the Haudenosaunee Collective 

67. Despite the breadth of the collective rights at issue, the SNGR Band represents only a small 

fraction of individuals registered under the Indian Act who may or may not be Haudenosaunee: 

 

68. The SNGR Band or its Indian Act council has no authority to speak for the Haudenosaunee 

Confederacy. For example, there are at least 80,000 Haudenosaunee not “registered” to the SNGR 

Band under the Indian Act who are unrepresented in the litigation through the plaintiff, despite 

being part of the collective. 

69. The Haudenosaunee are only represented as a whole by the Chiefs of the Haudenosaunee 

Confederacy, or their delegates where applicable. 
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70. In addition to not representing the collective, most Haudenosaunee even within Six Nations 

Reserve No. 40 (a Haudenosaunee reserve comprised of a small portion of the Haldimand Tract, 

also known as the Six Nations of the Grand River Reserve) do not view the council of the SNGR 

Band to be their legitimate governing body. They instead view the Haudenosaunee Confederacy 

Chiefs and Clan Mothers as comprising their legitimate government—this is illustrated by the fact 

that voter turnout at Six Nations Reserve No. 40 for the council of the SNGR Band has, since its 

imposition nearly 100 years ago, always been extremely low.  

I. The Imposition of the Band Council on the Haudenosaunee and Historic Suppression of 

the Confederacy Chiefs 

i. Efforts to Silence Haudenosaunee Complaints against the Crown 

71. In the early 1920s, the HCCC hired a lawyer (A.G. Chisolm) to prepare a claim against the 

Canadian and British governments with respect to various disputes on matters related to 

infringement of national sovereignty, misappropriation of trust funds, etc.  

72. In 1921 and 1923, the HCCC sent Deskaheh, a Cayuga Chief, to London and Geneva to 

assert Haudenosaunee sovereignty and carry their case before the League of Nations.  

73. On August 6, 1923, Deskaheh delivered a document entitled “The Redman’s Appeal for 

Justice” to the Honourable Sir James Eric Drummond, Secretary-General of the League of Nations. 

This submission refers to many of the same breaches of the treaty rights and fiduciary obligations 

alleged by the plaintiff in this action.  

74. The Redman’s Appeal for Justice also notes that the Federal Crown refused to submit these 

breaches to arbitration: “The Six Nations have within the year last past and with the acquiescence 

of the Imperial Government of Great Britain, negotiated at length through its Council with the 
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Government of the Dominion of Canada for arbitration of all the above-mentioned matters of 

dispute, when the Six Nations offered to join in submission of the same to impartial arbitration, 

and offered also to treat for establishing satisfactory relations, but those offers were not accepted”.  

ii. Suppression and Displacement of the HCCC by the Indian Act 

75. In direct response to the HCCC’s attempts to prosecute its claims against the Canadian and 

Imperial Crowns at the League of Nations, the Canadian Crown: (a) imposed an Indian Act Council 

(the “Indian Act Council”); and (b) amended the Indian Act to make it an offence for the HCCC 

to raise funds to advance its claim against the Crown.  

76. The Canadian Crown imposed the Indian Act Council on the Haudenosaunee in 1924 to 

displace the HCCC. This was pursuant to the Committee of the Privy Council’s Order No. 1629, 

dated September 17, 1924 (“PC 1629”). PC 1629 was based upon a report from Lt. Col. Andrew 

T. Thompson dated November 22, 1923 (the “Thompson Report”).  

77. The “findings” of the Thompson Report—which are disputed by the Haudenosaunee—

were purportedly based on “hearings”, “open meetings” and “personal interviews” conducted by 

Thompson. The “evidence” delivered at such instances was submitted in camera. The majority 

Haudenosaunee views were not reflected in the Thompson Report, as the Confederacy Chiefs had 

ordered the Haudenosaunee to boycott Thompson’s inquiry.  

78. The Thompson Report makes clear that the imposition of the Indian Act Council and 

corresponding displacement of the HCCC was also motivated by sexism, racism, and ongoing 

religious conversion efforts—the Thompson Report contains comments such as: 
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a. “It follows that a comparatively small number of old women have the selection of those 

who are entrusted with the transaction of the business of the Six Nations Indians, while 

the vast majority of the people have nothing what-ever to say in the choice of their 

public servants” (the reference to “old women” is to Clan Mothers); 

b. “The Six Nations Indians have progressed notably in civilization. They are 

amongst the most advanced, if not the most advanced, of the Indian tribes, and the 

Indian Act might very well be amended with respect to them, in consequence”; 

c. “I would suggest, however, that after the new Council has reached a stage of 

settled efficiency the Indian Act be changed to enlarge its functions, so that it may 

more and more approximate to the Council of a white municipality” ; 

d. “…there are some eight hundred non-Christian Indians on the Six Nations Reserve. 

These are commonly called “Pagans”, an appellation which they strongly resent. They 

call themselves “Deists”, and point to the fact that they worship “The Great Spirit”, 

whose blessings they invoke, and to whom they return thanks. But the views of this 

minority, on some subjects at least, could not be considered “moral”, from the Christian 

standpoint, and especially is this the case with regard to marital relations. The influence 

of so considerable a minority in a comparatively small population is necessarily large, 

and no doubt contributes not a little to loose living between the sexes … There is 

abundant proof that the Council of Chiefs is quite indifferent to this unfortunate state 

of affairs, and as their influence is great, it makes the work of the missionaries in this 

regard all the harder, and largely tends to destroy it altogether” (reference to the 

Council of Chiefs is to the HCCC). 
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79. On or around October 7, 1924, at the direction of the Superintendent of Indian Affairs (a 

representative of the Crown), the RCMP disposed of the Haudenosaunee Chiefs at gunpoint and 

confiscated wampum belts, documents, and other political records. Pursuant to PC 1629, the first 

council election was to be held on October 21, 1924 in Ohsweken.  

80. The Indian Act Council remains imposed on the Haudenosaunee to this day, despite a 1951 

overhaul of the Indian Act, in conjunction with which the Governor in Council approved Order-

in-Council PC 6015 dated November 12, 1951 (“PC 6015”) which revoked PC 1629 but did not 

change the Canadian Crown’s imposition of the Indian Act Council. 

81. Shortly after the imposition of the Indian Act Council, in 1927, the Canadian Crown also 

amended the Indian Act to make the raising of funds to advance an Indian claim or retain a lawyer 

for that purpose an offence. Section 141 of the Indian Act, R.S.C. 1927, c. 98 read: 

Every person who, without the consent of the Superintendent General expressed in 

writing, receives, obtains, solicits or requests from any Indian any payment or 

contribution or promise of any payment or contribution for the purpose of raising a 

fund or providing money for the prosecution of any claim which the tribe or band of 

Indians to which such Indian belongs, or of which he is a member, has or is represented 

to have for the recovery of any claim or money for the benefit of the said tribe or band, 

shall be guilty of an offence and liable upon summary convection for each such offence 

to a penalty not exceeding two hundred dollars and not less than fifty dollars or to 

imprisonment for any term not exceeding two months. 

iii. Federal Crown Acknowledges Suppression of the Haudenosaunee by the Indian Act 

82. Recently, the Federal Government of Canada has admitted the historic suppression of 

Indigenous governments like the HCCC. The Honourable Marc Miller’s (Federal Minister of 

Crown-Indigenous Relations) formal mandate letter from the Prime Minister dated December 16, 

2021 states, among other things, that traditional Indigenous governments (like the HCCC) were 

“suppressed and ignored historically by the federal government”. 
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83. Earlier in 2021, the Canadian Crown also brought the United Nations Declaration on the 

Rights of Indigenous Peoples Act, SC 2021, c. 14 (the “UNDRIP Act”) into force. The 

UNDRIP Act’s articles formally recognize the Haudenosaunee Confederacy’s: (a) own 

representative institutions (e.g., the HCCC or HDI); and (b) ability to participate in decision 

making and access dispute resolution that respects its own procedures, customs, rules, traditions, 

and legal systems. The UNDRIP Act states:  

a. At Article 18, that “Indigenous peoples have the right to participate in decision-

making in matters which would affect their rights, through representatives 

chosen by themselves in accordance with their own procedures , as well as to 

maintain and develop their own indigenous decision-making institutions” 

[emphasis added]; 

b. At Article 32, that “States shall consult and cooperate in good faith with the 

indigenous peoples concerned through their own representative institutions  

in order to obtain their free and informed consent prior to the approval of any 

project affecting their lands or territories and other resources, particularly in 

connection with the development, utilization or exploitation of mineral, water or 

other resources.” [emphasis added] 

c. At Article 40, that “Indigenous peoples have the right to access to and prompt 

decision through just and fair procedures for the resolution of conflicts and 

disputes with States or other parties, as well as to effective remedies for all 

infringements of their individual and collective rights. Such a decision shall give 

due consideration to the customs, traditions, rules and legal systems of the 

indigenous peoples concerned and international human rights .” [emphasis 

added] 

84. In accordance with his mandate letter and the UNDRIP Act, Minister Miller wrote to the 

HCCC on February 3, 2022 indicating, among other things, that the Canadian Crown “share[s] the 
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Haudenosaunee Confederacy Chiefs Council’s goal of working towards resolution of outstanding 

claims through negotiation and dialogue.”  

J. Nation-to-Nation Negotiation is Required 

85. As discussed at paragraphs 28 to 35, above, the relationship between the Haudenosaunee 

and the Crown is built on principles of mutual respect, trust, and friendship, as enshrined in the 

Two Row Wampum and Silver Chain Covenant. These agreements form the bedrock for hundreds 

of years of nation-to-nation negotiation between the Haudenosaunee Confederacy Chiefs and the 

Crown, including the commitment to resolve disputes without violence, coercion, or conflict. 

86. Reconciliation of the inherent, treaty, and human rights of the Haudenosaunee Confederacy 

and the Crown’s assertion of sovereignty in North America is paramount. Litigation is not a means 

of achieving reconciliation. Rather, nation-to-nation negotiation, undertaken in good faith and in 

accordance with the aforementioned principles, furthers reconciliation. 

87. As described above at paragraph 74 above, in the early 20th century the Crown refused to 

submit many of the breaches at issue in this litigation to arbitration and subsequently effected 

changes to prevent the HCCC from pursuing its claims. As described above at paragraphs 75 to 

81, to cover up its breaches of treaty rights and fiduciary duties owing to the Haudenosaunee, the 

Crown imposed the Indian Act Council on the Haudenosaunee Confederacy, forcibly ousted the 

HCCC from the Council House at Ohsweken, and placed legislative roadblocks in front of the 

Haudenosaunee Confederacy’s ability to resolve disputes through litigation. 

88. Recently, the Federal Crown has recognized the necessity of meeting with the HCCC. In a 

letter dated February 3, 2022, the Honourable Marc Miller, Minister of Crown-Indigenous 

Relations, wrote in respect of this ligation: “I share the Haudenosaunee Confederacy Chiefs 



DRAFT 
 

24 

Council’s goal of working towards resolution of outstanding claims through negotiation and 

dialogue.”  

89. Such an approach is in line with the Attorney General of Canada’s “Directive on Litigation 

Involving Indigenous Peoples” published in 2018, which recognizes the importance of alternative 

dispute resolution in section 35 cases. In particular, the Directive provides that: 

a. “Counsel’s primary goal must be to resolve the issues, using the court process as a last 

resort and in the narrowest way possible.”  

b. “Adversarial litigation cannot and should not be a central forum for achieving 

reconciliation. This is a message the Supreme Court of Canada has sent time and time 

again, strongly encouraging that the work of reconciliation take place through political, 

economic, and social processes that involve negotiating, building understanding, and 

finding new ways of working together. Adversarial litigation between the Crown and 

Indigenous peoples presents challenges for achieving reconciliation.” 

c. “Litigation is by its nature an adversarial process, and it cannot be the primary forum 

for achieving reconciliation and the renewal of the Crown-Indigenous relationship. 

This is why a core theme of this Directive is to advance an approach to litigation that 

promotes resolution and settlement, and seeks opportunities to narrow or avoid 

potential litigation.”  

90. The UNDRIP Act affirms Indigenous people have the right to access a dispute resolution 

process that is prompt, just, fair, and effective that also gives due consideration to the “customs, 

traditions, rules and legal systems of the indigenous peoples concerned”. By its very nature, 
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litigation is not adequately flexible or adaptable to give such due consideration, as it is premised 

on settlor rules of procedure, precedent, and the doctrine of stare decisis. 

91. The Silver Covenant Chain must be polished, as it has been numerous times throughout 

history. Nation-to-nation negotiation and/or mediation between the Haudenosaunee Confederacy 

and the Crown concerning the issues in this action is crucial, to advance both reconciliation and 

the principles of mutual respect, trust, and friendship enshrined in treaty relationship between the 

Crown and the Haudenosaunee Confederacy.  

K. HDI as Representative under Direction of the HCCC 

92. The HCCC represent the interests of the Haudenosaunee Confederacy at large, including 

the interests of all its citizens. The HCCC does not represent any particular subset of 

Haudenosaunee people—they act for all Haudenosaunee people, wherever they are situated, and 

all of whom have an interest in this litigation, 

93. In respect of this litigation, the HCCC has, in accordance with the traditions, customs, 

and practices of the Haudenosaunee Confederacy, delegated its authority to represent the 

interests of the Haudenosaunee people to the Haudenosaunee Development Institute (“HDI”). 

HDI is a department of the HCCC formed in 2007 to facilitate engagement with the HCCC 

in respect of Haudenosaunee lands. HDI acts in this litigation under the HCCC’s authority 

and at its instruction. HDI’s “Delegates” are Aaron Detlor and Brian Doolittle, two 

Haudenosaunee individuals. 

94. HDI is an appropriate representative of the Haudenosaunee Confederacy in 

accordance with, inter alia, articles 18, 32, and 40 of the UNDRIP Act, described at paragraph 
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83, above. HDI is the only party before this Court that represents the interests of the 

Haudenosaunee Confederacy in this litigation. 

COUNTERCLAIM 

95. On the basis of the foregoing, the Intervenor claims as against the plaintiff: 

a. A declaration that the plaintiff, the Six Nations of the Grand River Band of Indians, is 

not the collective rightsholder, nor is it representative of the collective rightsholders, in 

respect of the rights and interests asserted in the action, and is not entitled to the relief 

sought in the Statement of Claim; 

b. A declaration that the Haudenosaunee Confederacy is the collective rightsholder in 

respect of the rights and interests asserted in the action, and is entitled to the relief 

sought in the Statement of Claim on behalf of and for the benefit of all Haudenosaunee;  

c. A reference or references as may be appropriate; 

d. All further or ancillary declarations, accounts, and directions as may be appropriate; 

e. Costs on a full indemnity basis; and 

f. Such further and other relief as the Court may deem just. 

CROSSCLAIM 

96. On the basis of the foregoing, the Intervenor claims as against the defendants: 

a. a declaration that the plaintiff, the Six Nations of the Grand River Band of Indians, is 

not the collective rightsholder, nor is it representative of the collective rightsholders, in 
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respect of the rights and interests asserted in the action, and is not entitled to the relief 

sought in the Statement of Claim; 

b. a declaration that the Haudenosaunee Confederacy is the collective rightsholder in 

respect of the rights and interests asserted in the action, and is entitled to the relief 

sought in the Statement of Claim on behalf of and for the benefit of all Haudenosaunee;  

c. an order directing the defendants to participate in nation-to-nation negotiation and/or 

mediation with the Haudenosaunee Confederacy Chiefs acting for the Haudenosaunee 

Confederacy, on behalf of all Haudenosaunee, regarding the issues raised in the action, 

in accordance with the treaty relationship between the Haudenosaunee and the Crown, 

described above; 

d. declarations that one or both of the defendants breached fiduciary and/or treaty 

obligations owing to the Haudenosaunee Confederacy and its citizens; 

e. equitable compensation and/or damages arising from the above-noted breaches of 

fiduciary and/or treaty obligations; 

f. a declaration, if and as appropriate, that one or both of the defendants is obliged to 

account to the Haudenosaunee Confederacy for all property, interests in property, 

money or other assets (“Haudenosaunee Assets”) which were or ought to have been 

received, managed, or held for the benefit of the Haudenosaunee, by either or both of 

the defendants, their predecessors, or any third party(ies) for whom either of the 

defendants are responsible at law; 
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g. if necessary, a declaration that one or both of the defendants must restore to the Six 

Nations Trust (as defined in the Statement of Claim) all Haudenosaunee Assets which 

were not received but ought to have been received, managed, or held by the Crown for 

the benefit of the Haudenosaunee (or the value thereof), and that the Haudenosaunee 

Confederacy is the beneficiary of such Six Nation Trust; 

h. if necessary, an order compelling one or both of the defendants to restore to the Six 

Nations Trust (as defined in the Statement of Claim) all Haudenosaunee Assets which 

were not received but ought to have been received, managed, or held by the Crown for 

the benefit of the Haudenosaunee (or the value thereof), for the benefit of the 

Haudenosaunee Confederacy; 

i. a reference or references as may be appropriate; 

j. all further or ancillary declarations, accounts, and directions as may be appropriate; 

k. the Intervenor’s costs on a full indemnity basis; and 

l. such further and other relief as counsel may advise and this honourable Court may 

deem just. 
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