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STATEMENT OF CLAIM 
 
TO THE DEFENDANT: 
 
 A LEGAL PROCEEDING HAS BEEN COMMENCED AGAINST YOU by 
the Plaintiff.  The claim made against you is set out in the following pages. 
 
 IF YOU WISH TO DEFEND THIS PROCEEDING, you or a solicitor acting 
for you are required to prepare a statement of defence in Form 171B prescribed by the 
Federal Courts Rules, serve it on the plaintiff’s solicitor or, where the plaintiff do not 
have a solicitor, serve it on the plaintiff, and file it, with proof of service, at a local 
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CLAIM 

1. The plaintiff claims: 

(a) A declaration that: 

(i) the defendant has directed public attention to its goods, services 

or business in such a way as to cause or be likely to cause 

confusion in Canada, at the time it commenced so to direct 

attention to them, between its goods and services and the 

plaintiff’s goods, services or business contrary to sub-section 

7(b) of the Trademarks Act, RSC 1985, c T-13 (the 

“Trademarks Act”); 

(ii) the defendant has for the purpose of promoting the supply or use 

of a product or any business interest, directly or indirectly, by 

any means whatsoever, knowingly or recklessly made one or 

more representations to the public that are false or misleading in 

a material respect, contrary to section 52 of the Competition Act, 

RSC 1985, c C-34 (the “Competition Act”); 

(iii) the defendant has infringed Canadian Trademark Registration 

Number TMA376176 (THE TRAGICALLY HIP) (the “THE 

TRAGICALLY HIP Trademark”), contrary to section 20 of 

the Trademarks Act; 

(iv) the defendant has used the THE TRAGICALLY HIP 

Trademark, the AT THE HUNDREDTH MERIDIAN 

unregistered trademark, and the THE HIP unregistered 

trademark (collectively, the “TTH Trademarks”) in a manner 

likely to have the effect of depreciating the value of the goodwill 

attaching thereto, contrary to section 22 of the Trademarks Act; 
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(v) Canadian Trademark Registration Numbers TMA 917779 (100th 

MERIDIAN) and TMA 917755 (100th MERIDIAN ORGANIC 

AMBER LAGER & Silo and Field Design) (collectively, the 

“100th Meridian Trademarks”) are invalid pursuant to section 

18(1)(a) of the Trademarks Act because they were not 

registrable at the date of registration under section 12(1)(b) of 

the Trademarks Act because whether depicted, written or 

sounded, they are either clearly descriptive or deceptively 

misdescriptive in the English language of the place of origin of 

the wares or services in association with which they are used; 

(vi) copyright subsists in the original artistic works used as album 

cover art for the following The Tragically Hip albums: “Day For 

Night”; “Trouble At The Henhouse”; “Fully Completely”; and 

“Live Between Us” (collectively, the “Works”); 

(vii) the plaintiff has exclusive rights to the copyright in the Works, 

including the rights to reproduce and publish the Works; 

(viii) the defendant has infringed the plaintiff’s copyright by 

reproducing, publishing, and communicating to the public by 

telecommunication, copies of the Works or a substantial part 

thereof, contrary to sections 3, 27(1) of the Copyright Act, RSC 

1985, c C-42, as amended (the “Copyright Act”); 

(b) In the alternative to the declaration sought in sub-paragraph 1(a)(i) and 

together with the declaration sought in sub-paragraph 1(a)(v), an order 

directing the Registrar of Trademarks to expunge Canadian Trademark 

Registration Numbers TMA 917779 (100th MERIDIAN) and TMA 

917755 (100th MERIDIAN ORGANIC AMBER LAGER & Silo and 

Field Design) from the Register; 
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(c) An interim, interlocutory and permanent injunction restraining the 

defendant, its officers, directors, servants, agents, workmen, 

representatives, and those persons or entities over whom it has control, 

from directly or indirectly: 

(i) passing off its services or business as and for the services or 

business of the plaintiff or otherwise directing public attention 

to its goods, services, or business in such a way as to cause or 

likely to cause confusion between its goods, services, or 

business and the goods, services, or business of the plaintiff; 

(ii) selling or promoting products bearing the phrase “100th 

Meridian” or any similar word, design, trade name or trademark; 

(iii) in the alternative to sub-paragraph 1(b)(ii), selling or promoting 

products bearing the phrase “100th Meridian” or any similar 

word, design, trade name, or trademark in a manner which is 

likely to cause confusion with the plaintiff or its goods, services, 

or business; 

(iv) doing any other act likely to depreciate the goodwill attaching to 

the TTH Trademarks; 

(v) infringing copyright in the Works or any substantial part thereof, 

or from authorizing or inducing and procuring others to do so; 

(d) An Order compelling the defendant to remove from public view all posts 

on its social media accounts featuring reference to the plaintiff or 

featuring public comments drawing an association between the 

defendant, its goods, services, or business and the plaintiff, its goods, 

services, or business; 

(e) An Order compelling the defendant to publicly dispel any association 

between it, its goods, services, or business and the plaintiff, its goods, 
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services, or business, including by a public statement that neither the 

defendant nor its products or services are in any manner associated with 

The Tragically Hip; 

(f) Damages in an amount in excess of $50,000, as specified in Rule 182(b) 

of the Federal Courts Rules, exclusive of costs and interest, or an 

accounting of profits of the defendant, whichever the plaintiff may elect, 

after due inquiry and full discovery; 

(g) Damages, an accounting of profits, or statutory damages, as the plaintiff 

may elect, for copyright infringement, pursuant to section 38.1 of the 

Copyright Act, in an amount to be determined; 

(h) $500,000 in punitive, aggravated and exemplary damages; 

(i) Pre-judgment interest and post-judgment interest on all monetary relief 

at the rate of 2% above the prevailing Bank of Canada rates; 

(j) Costs of this action on a solicitor-client basis or such other basis as this 

Honourable Court may order, plus HST, and including all 

disbursements; and 

(k) Such further and other relief as this Honourable Court may deem just. 

2. The defendant, Mill Street Brewery, has branded and marketed its “100th 

Meridian” Amber Lager (“100th Meridian”) to pass off on the fame, goodwill and 

reputation of the plaintiff, The Tragically Hip. Mill Street has engaged in a course of 

conduct to, unilaterally and without permission, ride on the coat tails of one of the most 

beloved bands in Canadian music history by marketing its beer with reference to The 

Tragically Hip and one of its many quintessentially Canadian chart-topping tracks, “At 

the Hundredth Meridian”. Mill Street deliberately amplified those efforts during The 

Tragically Hip’s final and nationally celebrated tour, which was precipitated by the 

announcement that the band’s iconic frontman, Gord Downie, had been diagnosed with 

terminal cancer. 
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3. In so doing, Mill Street has directed public attention to its goods by falsely 

claiming an association with The Tragically Hip. Mill Street has unlawfully created, 

fostered and failed to correct, confusion in the public, to its benefit and to The 

Tragically Hip’s detriment. 

A. THE PARTIES 
 

a. The Tragically Hip 

4. THE Incorporated is an Ontario corporation formed in 1992 and doing business 

as The Tragically Hip. THE Incorporated has exclusive rights to The Tragically Hip’s 

goodwill, reputation, trademarks, and certain artistic works, including album artwork. 

Reference herein to “The Tragically Hip” includes THE Incorporated, unless 

otherwise stated. 

5. The Tragically Hip is a Canadian rock band formed in 1984 in Kingston, 

Ontario. The band is one of the best-selling and most celebrated bands in Canadian 

music history. 

6. The Tragically Hip has obtained several registered Canadian trademarks, 

including Canadian Trademark Registration Number TMA376176 (THE 

TRAGICALLY HIP). 

b. Mill Street 

7. Trillium Beverage Inc. is a Canadian corporation with a registered office in 

Toronto, Ontario. Trillium Beverage Inc. does business as Mill Street Brewery. 

Trillium Beverage Inc. and Mill Street Brewery are collectively referred to herein as 

“Mill Street”. 

8. Mill Street is a brewery that produces and sells alcohol, namely beer and spirits, 

across Canada and in the United States. 
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9. On or around October 9, 2015, Mill Street was acquired by Labatt Brewing 

Company, a subsidiary of Anheuser-Busch InBev SA/NV, a Belgian multinational 

drink and brewing company. 

10. Mill Street’s principal brewery is in Toronto’s Distillery District. Mill Street 

also owns and operates distribution and packaging facilities in Ontario, as well as six 

brew pubs across Canada: 

(a) Calgary Brewpub in Calgary, Alberta. 

(b) Ottawa Brewpub in Ottawa, Ontario; 

(c) Pub at Pearson in Toronto, Ontario; 

(d) St. John’s Brewpub in St. John’s, Newfoundland and Labrador; 

(e) Toronto Beerhall in Toronto, Ontario; and 

(f) Toronto Brewpub in Toronto, Ontario. 

11. Mill Street and its products are regularly associated with music and live 

entertainment in Canada. Mill Street directly sponsors, partners with, vends at, or is 

otherwise associated with live music events all over Canada. Mill Street organizes and 

hosts events involving music and live entertainment, including at its brewery and brew 

pubs. For example, Mill Street regularly hosts live music events at its Toronto Brew 

Pub, stating that “Great music and great beer go hand-in-hand”. Mill Street also sells 

its beverages at live music venues, from small bars and concert halls to large stadiums 

across Canada and partners with Canadian rock bands to produce and sell co-branded 

beers. 

B. MILL STREET HAS UNLAWFULLY PROMOTED ITS 100TH 
MERIDIAN – PASSING OFF AND UNFAIR COMPETITION 

 
12. Mill Street has passed off on The Tragically Hip’s valuable reputation and 

goodwill in the TTH Trademarks. Mill Street has drawn public attention to its wares, 

services, and business by unlawfully misrepresenting that a business connection exists 
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between its 100th Meridian and The Tragically Hip in a manner that causes (or is likely 

to cause) confusion, and that has caused actual or potential damage to The Tragically 

Hip, contrary to section 7(b) of the Trademarks Act. 

13. In so doing, Mill Street has promoted its product and business knowingly or 

recklessly in a manner that conveys a general impression to consumers that Mill Street 

or its products are affiliated with The Tragically Hip, when no such affiliation exists. 

Mill Street’s false and misleading statements were material because they would likely 

affect a consumer’s decision to purchase Mill Street’s product. Mill Street’s conduct is 

contrary to section 52 of the Competition Act. 

14. Mill Street has leveraged the similarities between the branding of Mill Street’s 

100th Meridian and The Tragically Hip’s “At the Hundredth Meridian” to cause actual 

confusion among Canadians, and to pose a substantial risk of potential confusion. 

a. The Tragically Hip’s Goodwill and Reputation 

The Tragically Hip’s Decades-long Tenure as a Canadian Music Icon 

15. The Tragically Hip has invested considerable time, effort, and resources over 

three decades to develop its reputation and goodwill. 

16. The Tragically Hip has had incredible success over its 36-year history. Since 

the release of its self-styled EP in 1987, The Tragically Hip has released thirteen studio 

albums, one live album and dozens of singles; all have achieved considerable 

commercial success and critical acclaim. The Tragically Hip has, among other things: 

(a) Performed thousands of Canadian shows; 

(b) Sold millions of tickets to its Canadian live shows; 

(c) Sold more than ten million copies of its albums in Canada; 

(d) Been the best-selling rock and roll band in Canada since Nielsen Music 

Canada began tracking album sales in 1996; 
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(e) Reached numerous certification levels based on Music Canada sales 

criteria, including: 

(i) Diamond (10x Platinum): Three studio albums (Up to Here 

(currently under review as 2x Diamond), Road Apples, and Fully 

Completely (currently under review as 2x Diamond)); 

(ii) Multi-platinum: Four studio albums (Day for Night (7x 

Platinum), Trouble at the Henhouse (7x Platinum), Phantom 

Power (3x Platinum), and Music @ Work (2x Platinum), one live 

album (Live Between Us (2x Platinum)), one compilation album 

(Yer Favourites (2x Platinum)), and one video release (That 

Night in Toronto (5x Platinum)); 

(iii) Platinum: Four studio albums (In Violet Light, In Between 

Evolution, World Container, and We Are the Same) and one box 

set (Hipeponymous); and 

(iv) Gold: Two studio albums (Now for Plan A and Man Machine 

Poem) and one music video release (Heksenketel); 

(f) Achieved the following peak chart positions: 

(i) Studio Albums: Of the thirteen studio albums released by The 

Tragically Hip, all peaked at number one on Canadian Billboard 

charts; 

(ii) Live Albums: The Tragically Hip’s one live album, Live 

Between Us, peaked at number one on Canadian Billboard 

charts; and 

(iii) Singles: At least 25 of The Tragically Hip’s singles have reached 

#1 on Canadian rock radio; 

(g) Received numerous awards and recognitions, including: 
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(i) being one of the most decorated artists in the history of the Juno 

Awards, with sixteen wins and forty-five nominations over 

nearly 30 years; 

(ii) the Society of Composers, Authors and Music Publishers of 

Canada (SOCAN) National Achievement Award in 1997; 

(iii) induction into the Canadian Music Hall of Fame in 2005; 

(iv) the Governor General’s Performing Arts Award in 2008; and 

(v) appointment to the Order of Canada in 2017; 

(h) Been profiled in a documentary film entitled Long Time Running, which 

aired nationally on the television channel CTV, currently streams 

nationally on the platform CRAVE, and in September 2020, was shown 

in Cineplex Entertainment theatres across Canada alongside footage of 

The Tragically Hip’s final performance. 

The Tragically Hip’s “At the Hundredth Meridian” 

17. The Tragically Hip’s “At the Hundredth Meridian” is one of its most 

recognizable and celebrated songs, with nearly three decades of fame and a large, 

diverse audience in Canada and internationally. It has become inextricably associated 

in the minds of Canadians with The Tragically Hip and the TTH Trademarks. 

18.  “At the Hundredth Meridian” was a #1 rock radio song released to radio in 

1993 from the band’s 1992 album Fully Completely. Fully Completely is The 

Tragically Hip’s best-selling record and one of its most influential albums. 

19. A remastered version of “At the Hundredth Meridian” was released when a 

remastered “deluxe edition” of Fully Completely was released in 2014. The song “At 

the Hundredth Meridian” is also included on Yer Favourites, a two-disc compilation 

album that contains a remastered version of The Tragically Hip songs selected by fans. 
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20. “At the Hundredth Meridian” has enjoyed continuous radio play in Canada for 

nearly three decades—it continues to be played regularly on multiple popular radio 

stations in Canada. 

21. Despite being first released in 1992, “At the Hundredth Meridian” has 

continued to have considerable success in the advent of digital music services decades 

after the song’s release. For example, “At the Hundredth Meridian” has received more 

than 15 million plays on music streaming services such as YouTube, Spotify, Apple 

Music, and Amazon Music. 

22. Since the song’s release, The Tragically Hip has used its AT THE 

HUNDREDTH MERIDIAN trademark to sell products in Canada, such as 

downloadable music files, downloadable ringtones for mobile phones, and a series of 

musical products, including a single, an album, a remastered album, a compilation 

album, and a music video. By its promotion and continual use in Canada, AT THE 

HUNDREDTH MERIDIAN has become distinctive of The Tragically Hip’s goods 

such that consumers in Canada have formed a strong mental connection between AT 

THE HUNDREDTH MERIDIAN and products sold by and in association with The 

Tragically Hip. 

23. The Tragically Hip is a famous and well-regarded band in Canada. The 

Tragically Hip markets its goods and services in association with its various 

trademarks, including the TTH Trademarks. The reputation and goodwill it has built in 

its trademarks are not limited to music-related goods and services. The Tragically Hip 

sells a large assortment of products unrelated to music bearing, or in connection with, 

its trademarks, ranging from clothing to drinkware to sports equipment. The Tragically 

Hip also licenses its trademarks for use in connection with various wares unrelated to 

music, including alcoholic beverages. 

24. Consumers will purchase products solely on the strength of The Tragically 

Hip’s goodwill and reputation. For example, in or around November 2020, The 

Tragically Hip sold mystery Holiday Gift Crates for $495 each. All 200 crates sold out 

within 36 hours, even though the contents of the crates were mostly unknown to 
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customers. These Holiday Gift Crates were sold solely because they were associated 

with The Tragically Hip. 

The Tragically Hip’s Final Tour 

25. In December 2015, The Tragically Hip’s then 51-year-old lead singer and 

lyricist, Gord Downie, was diagnosed with an aggressive and terminal form of brain 

cancer. 

26. The Tragically Hip announced Gord Downie’s diagnosis publicly on May 24, 

2016: 

Hello friends. We have some very tough news to share 
with you today, and we wish it wasn’t so. A few months 
ago, in December, Gord Downie was diagnosed with 
terminal brain cancer. Since then, obviously, he’s 
endured a lot of difficult times, and he has been fighting 
hard. In privacy along with his family, and through all 
of this, we’ve been standing by him. So after 30-some 
years together as The Tragically Hip, thousands of 
shows, and hundreds of tours … we’ve decided to do 
another one. 

This feels like the right thing to do now, for Gord, and 
for all of us. 

What we in The Hip receive, each time we play together, 
is a connection; with each other; with music and it’s 
magic; and during the shows, a special connection with 
all of you, our incredible fans. 

So, we’re going to dig deep, and try to make this our best 
tour yet. We hope you can come out and join us this 
summer — details and dates will be coming this week. 
And we sincerely thank all of you, for your continued 
love and support, 

Paul, GordD, Johnny, Rob, GordS 
 
27. The next day, The Tragically Hip announced its “Man Machine Poem” Tour. 

The 15-show cross-Canada tour started with a show on July 22, 2016 in Victoria, BC, 
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and culminated with a final show on Saturday, August 20, 2016 in Kingston, Ontario—

The Tragically Hip’s hometown (the “Final Show”). 

28. The announcement of Gord Downie’s diagnosis and The Tragically Hip’s 

bittersweet farewell tour were extremely well-publicized in Canadian and international 

media. CBC covered the “Man Machine Poem” Tour extensively, dubbing it a “a multi-

week national celebration of Canada’s unofficial poet laureates”. 

29. Due to The Tragically Hip’s impressive cultural impact, the devastating nature 

of Gord Downie’s diagnosis, and the band’s historical and emotional connection to 

Kingston, The Tragically Hip’s Final Show was an unprecedented and momentous 

event in Canadian music history. 

30. The Final Show: 

(a) Received widespread media coverage; it was simulcast commercial-free 

in a special called “The Tragically Hip: A National Celebration” across 

CBC’s television and radio outlets, and online via the CBC’s YouTube 

channel and Facebook page; 

(b) Drew an estimated 11.7 million viewers of the broadcast and 

livestreams in Canada, according to CBC, representing nearly a third of 

the population; 

(c) Had the Prime Minister of Canada in attendance, who remarked that The 

Tragically Hip are “an inevitable and essential part of what we are and 

who we are as a country”; 

(d) Prompted hundreds or thousands of private and public viewing parties 

throughout Canada; and 

(e) Was re-broadcast by the CBC on June 24, 2017 and commemorated in 

a DVD titled A National Celebration in December 2017. 
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31. The announcement of the “Man Machine Poem” Tour, and the Final Show in 

particular, also prompted a spike in Internet searches for The Tragically Hip, an 

increase in album sales, digital song sales, merchandise sales, and streams of The 

Tragically Hip’s discography, and more than one million dollars in donations for brain 

cancer research. 

32. On the day of the Final Show, The Tragically Hip’s song “At the Hundredth 

Meridian” re-entered the Canadian charts more than 20 years after its initial release. 

Many of The Tragically Hip’s other songs also entered or re-entered the Canadian 

charts around the same time. 

b. Mill Street’s Passing Off and Unfair Competition 

Mill Street’s Unlawful Promotion of its “100th Meridian” Beer 

33. Mill Street has directed public attention to its 100th Meridian in a manner that 

led, and continues to lead, consumers to believe that there is some connection between 

its 100th Meridian and The Tragically Hip, contrary to section 7(b) of the Trademarks 

Act. Mill Street’s promotion of its product in this manner conveys a general impression 

to consumers that is false or misleading in a material respect, contrary to section 52 of 

the Competition Act—there is no association between Mill Street and The Tragically 

Hip. 

34. In or around April 2014, Mill Street started selling a beer it called “100th 

Meridian”. Since its launch, Mill Street has impliedly and explicitly linked its 100th 

Meridian with The Tragically Hip unilaterally and without the band’s permission, 

including on various social media platforms. 

35. In so doing, and by encouraging and failing to dispel obvious instances of 

confusion (e.g. with social media users interacting with Mill Street’s social media 

accounts), Mill Street has actively fostered confusion in the marketplace and passed 

off on The Tragically Hip’s significant goodwill, including and in particular during the 

“Man Machine Poem” Tour and Final Show. 
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36. Mill Street started to falsely associate its 100th Meridian with The Tragically 

Hip shortly after the beer’s launch. For example, on October 8, 2014, Mill Street posted 

a picture of its 100th Meridian on Instagram with the caption “Get your 100th Meridian 

on while the Tragically Hip [sic] play Yonge and Dundas Square tonight”: 

 

On the same day, Mill Street published two Twitter posts and a Facebook post 

explicitly associating its 100th Meridian with The Tragically Hip’s October 8, 2014 

concert. 

37. Since then, Mill Street has continued to falsely associate its 100th Meridian with 

The Tragically Hip. Mill Street amplified this course of conduct during the heightened 

attention and popularity surrounding the bands’ Man Machine Poem tour, the Final 

Show, and Gord Downie’s terminal diagnosis. For example: 

(a) On August 18, 2016, just prior to the weekend of the Final Show, an 

individual posted a message on Twitter that read: “I have a feeling 

@MillStreetBrew is gonna sell a lot of 100th Meridian beer this 

weekend. A LOT. #thetragicallyhip”. The Twitter message was “liked” 

by Mill Street’s Twitter account. 



 17 

 

(b) On August 19, 2016, one day prior to the Final Show, Mill Street’s St. 

John’s Brewpub announced via Facebook that it would be broadcasting 

the concert live and offering $5 pints of 100th Meridian. The 

announcement encouraged people to “Drop down, sing some songs, 

drink some beers and help celebrate this legendary Canadian band with 

us”. The announcement was accompanied by a picture of The Tragically 

Hip performing: 
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(c) On August 20, 2016, the day of the Final Show, Mill Street published a 

photograph on Instagram of its 100th Meridian with a “horn sign” emoji, 

typically used in association with rock and roll. This post was 

accompanied by public comments from several users such as “watching 

live on CBC right now!”, “Streaming live on CBC as well”, “Gord, you 

will be missed”, “Watching and loving #loving #hip #tragicallyhip”, 

and “Nice #hip”, who clearly understood that the post was a reference 

to the Final Show and The Tragically Hip: 
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(d) On August 20, 2016, the day of the Final Show, Mill Street published a 

photograph on Instagram of its 100th Meridian can prominently featured 

among four of The Tragically Hip’s albums. The words “The Tragically 

Hip” are clearly visible in the post, as are the Fully Completely album 

cover and compact disc (which features the song “At the Hundredth 

Meridian”). This post was accompanied by a comment from a user who 

understood the post to be associated with the Final Show: 
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(e) On August 21, 2016, one day after the Final Show, Mill Street published 

a photograph on Instagram of Prime Minister Justin Trudeau wearing a 

The Tragically Hip shirt in front of a patio with Mill Street umbrellas. 

The photograph of the Prime Minister was taken in Kingston, Ontario, 

as he had attended the Final Show: 

 

38. The full extent of Mill Street’s passing off and unfair competition is within its 

knowledge and is not known to The Tragically Hip. 

Mill Street Created and Fostered Confusion in the Marketplace 

39. The Tragically Hip has garnered a significant commercial reputation and 

goodwill in the TTH Trademarks in Canada. Mill Street’s actions have led (or are likely 

to lead) the general public to assume its 100th Meridian is associated with or endorsed 

by The Tragically Hip. 

40. Mill Street’s choice of the name 100th Meridian created a high risk of confusion 

in the marketplace. Since Mill Street launched its 100th Meridian, internet blogs and 

media organizations have recognized the obvious resemblance of Mill Street’s 100th 

Meridian and The Tragically Hip’s hit song “At the Hundredth Meridian”. For 

example, on or around August 17, 2016, the Waterloo Chronicle published an article 

entitled “So you want to throw a Tragically Hip party” in which it recommended 

serving Mill Street’s 100th Meridian. 
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41. Mill Street’s unlawful activities (i.e. its false and misleading statements), 

individually and as a course of conduct, resulted in actual and potential confusion in 

the marketplace. Mill Street’s false and misleading statements were clearly material. 

42. Until August 2020, Mill Street explicitly stated that the ingredients for its 100th 

Meridian are from Canada’s “Great Plains”—this is an obvious reference to the well-

known “At the Hundredth Meridian” lyrics: “At the hundredth meridian, where the 

Great Plains begin”. 

43. Mill Street actively fosters confusion in the marketplace by, among other 

things, “liking”, “reposting”, and “re-Tweeting” instances of obvious confusion by 

social media users. 

44. Mill Street encourages users of social media platforms such as Facebook, 

Twitter, and Instagram to make explicit associations between The Tragically Hip and 

its 100th Meridian. For example, on or around August 20, 2016, the day of the Final 

Show, at least three individuals posted photos of 100th Meridian on Twitter, 

accompanied by messages making explicit associations between Mill Street and The 

Tragically Hip. Each of these Twitter messages were either “liked” or “retweeted” 

(republished) by Mill Street’s Twitter account. 

45. Mill Street deliberately does not clarify instances where individuals have 

incorrectly associated its 100th Meridian with The Tragically Hip, despite its regular 

interaction over social media with other users in the Canadian public. Further, Mill 

Street regularly and purposely ignores inquiries about the perceived association 

between its 100th Meridian and The Tragically Hip. For example, Mill Street did not 

respond to an inquiry from a user asking what percentage of the proceeds from 100th 

Meridian are donated to brain cancer research in honour of Gord Downie. 

46. Mill Street has leveraged the similarities between the name of its 100th Meridian 

and The Tragically Hip’s “At the Hundredth Meridian” to cause actual confusion 

among Canadians, and, in any event, to pose a substantial risk of potential confusion. 
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The Tragically Hip’s Damages and Mill Street’s Unlawful Profit 

47. Mill Street has taken something of value for free, and in so doing it has caused 

actual or potential harm to The Tragically Hip, including a loss of licensing 

opportunities and revenues, depreciation of its goodwill and reputation, and a loss of 

control over its TTH Trademarks in the field of alcoholic beverages. 

48. The Tragically Hip regularly licences its brand, likeness, trademarks, and 

certain artistic works, including album artwork, through commercial arrangements (e.g. 

endorsements and co-branding ventures) in various industries, including the alcoholic 

beverage and adjacent industries. 

49. For example, in or around August 2014, The Tragically Hip entered into a 

licensing arrangement with Stoney Ridge Estate Winery in Vineland, Ontario which 

has accordingly released wines associated with The Tragically Hip album and song 

titles, namely: “Fully Completely” Grand Reserve Red, “Ahead by a Century” 

Chardonnay, and “Flamenco” Rosé (the “TTH Wines”). Each release of the TTH 

Wines has been highly commercially successful and has sold to customers in every 

Canadian province and territory. In 2015, Fully Completely was the fastest selling 

Canadian wine in LCBO Vintages history; in 2016 and 2017, the wine continued to 

beat its own record for sales over each preceding year; and, Flamenco Rosé nearly sold 

out its entire stock within the first month of its 2020 launch. 

50. The Tragically Hip has lost opportunities to leverage and benefit from its own 

reputation and goodwill because Mill Street knowingly or recklessly appropriated and 

leveraged the band’s hard-earned reputation for its own benefit, unlawfully and without 

permission. 

51. Mill Street’s unlawful actions, including the illegitimate use of the TTH 

Trademarks, have depreciated the valuable goodwill The Tragically Hip has developed 

in its trademark. Mill Street’s actions directly persuade or entice customers who would 

otherwise consume The Tragically Hip’s products to consume Mill Street’s products 

based on their affinity for The Tragically Hip. Mill Street has thus reduced the 

advantage of the reputation associated with the TTH Trademarks. 
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52. Mill Street has caused The Tragically Hip to suffer a loss of control over the 

impact of its reputation and goodwill in its TTH Trademarks, including in the field of 

alcoholic beverages, by explicitly and impliedly misrepresenting to the public that an 

affiliation exists between its 100th Meridian and The Tragically Hip. 

53. Mill Street has deprived The Tragically Hip of the right to control the quality 

of products that are associated with the band. The Tragically Hip carefully curates, and 

band members personally approve, every product that is lawfully associated with the 

TTH Trademarks and the band. For example, with respect to the TTH Wines, band 

members tasted and approved Stoney Ridge Estate Winery wine products prior to 

entering the licensing arrangement – they selected specific varietals, the name of the 

wines and the artwork and packaging design. 

54. Moreover, Mill Street’s actions exploit the obvious similarities between its 

100th Meridian and the well-known song “At the Hundredth Meridian” in a manner that 

is likely to put a beer that is actually endorsed by The Tragically Hip in direct 

competition with Mill Street. The practical effect would be lost sales and business for 

The Tragically Hip. 

55. Mill Street has profited unlawfully on The Tragically Hip’s reputation and 

goodwill in its TTH Trademarks. Mill Street’s conduct in promoting its 100th Meridian 

product constitutes passing off, contrary to section 7(b) of the Trademarks Act, and 

unfair competition, contrary to section 52(1) of the Competition Act. 

C. MILL STREET’S DEPRECIATION OF THE TRAGICALLY HIP’S 
GOODWILL 

 
56. By virtue of at least the actions described in paragraphs 33 to 38, the confusion 

described in paragraphs 39 to 46, and the examples of unlawful use in Schedule “A” 

attached hereto, Mill Street has used the TTH Trademarks in a manner that would cause 

the casual observer to make a link, connection or mental association between Mill 

Street’s products and business and The Tragically Hip’s trademarks. Mill Street’s use 

of the TTH Trademarks has, or is likely to have, depreciated the value of The Tragically 

Hip’s goodwill in its trademarks, as described in paragraph 51. 



 24 

57. Mill Street’s actions are contrary to section 22 of the Trademarks Act. The full 

breadth of Mill Street’s use of the TTH Trademarks is not known to The Tragically 

Hip but is known to Mill Street. 

D. MILL STREET’S TRADEMARK INFRINGEMENT 
 
58. By virtue of at least the actions described in paragraphs 33 to 38, the confusion 

described in paragraphs 39 to 46, and the examples of unlawful use in Schedule “A” 

attached hereto, Mill Street has infringed The Tragically Hip’s rights to exclusive use 

of its THE TRAGICALLY HIP Trademark by advertising its goods in association with 

a confusing trademark. 

59. Mill Street’s actions are contrary to section 20 of the Trademarks Act. The full 

breadth of the Mill Street’s infringement is not known to The Tragically Hip but is 

known to Mill Street. 

E. MILL STREET’S 100TH MERIDIAN TRADEMARKS SHOULD BE 
EXPUNGED 

 
60. Mill Street’s purported justification for its 100th Meridian branding is 

geographical in that it refers to the place of origin of the beer’s ingredients, and not to 

The Tragically Hip’s “At the Hundredth Meridian”.  

61. To the extent that Mill Street’s use of “100th Meridian” is solely a reference to 

the place of origin of its wares, which is denied, the 100th Meridian Trademarks are 

unregistrable and invalid because they are clearly descriptive of place of origin, 

contrary to sections 12(1)(b) and 18(1)(a) of the Trademarks Act. Mill Street is not 

entitled to register the name of a known geographic location as a trademark, particularly 

one that is a well-known place of origin of agricultural products, including those used 

in beer. 

62. In the alternative, to the extent that Mill Street’s use of “100th Meridian” is 

solely a reference to the place of origin of its wares, which is denied, its wares do not 

in fact originate from solely west of 100°W—the “Great Plains” or Canadian Prairies, 

from where Mill Street purports to source the ingredients for its 100th Meridian, begin 
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between the 97th and 95th meridians, which are hundreds of kilometres east of the 100th 

meridian. The 100th Meridian Trademarks are therefore unregistrable and invalid 

because they are deceptively misdescriptive of place of origin, contrary to sections 

12(1)(b) and 18(1)(a) of the Trademarks Act. 

F. MILL STREET’S COPYRIGHT INFRINGEMENT 

63. The Tragically Hip has exclusive rights to the copyright in the original, artistic 

works used as album artwork for the following albums: “Day For Night”; “Trouble At 

The Henhouse”; “Fully Completely”; and “Live Between Us”, including rights to use, 

reproduce, publish, and otherwise exploit the Works. 

64. Mill Street has infringed The Tragically Hip’s exclusive copyrights in the 

Works by reproducing, publishing, and communicating to the public by 

telecommunication the Works (or substantial parts thereof) without the consent of The 

Tragically Hip, at least by virtue of the actions described in paragraph 37(d). By 

publishing the Works (or substantial parts thereof) on the Internet in order to promote 

its 100th Meridian, Mill Street has made copies of the Works available to the public in 

a way that allows a member of the Canadian public to have access to it from a place 

and at a time individually chosen by that person. 

65. Mill Street’s actions are contrary to sections 3 and 27(1) of the Copyright Act. 

The full breadth of Mill Street’s infringement is not known to The Tragically Hip but 

is known to Mill Street. 
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G. PLACE OF TRIAL 

66. The Tragically Hip proposes that this action be tried in Toronto, Ontario. 

 

FEBRUARY 9, 2020       _________________________ 

        GILBERT’S LLP 
77 King Street West  
Suite 2010, P.O. Box 301 
Toronto-Dominion Centre  
Toronto, Ontario, M5K 1K2 
 
Nisha Anand 
Paul Banwatt 
Thomas Dumigan  
 
Tel: (416) 703-1100 
Fax:  (416) 703-7422 

 
Lawyers for the plaintiff 

!"



SCHEDULE “A” 

Non-exhaustive List of Examples of Trademark Infringement and Depreciation of 
Goodwill by Mill Street Brewery  

 

1. Instagram post by Mill Street Brewery account (millstreetbrew) dated October 8, 
2014: 

 

 

  



2. Twitter post by Mill Street Brewery account (@MillStreetBrew) dated October 8, 
2014: 

 

 

  



3. Twitter post by Mill Street Brewery account (@MillStreetBrew) dated October 8, 
2014: 

 

 

  



4. Facebook post by Mill Street Brewery account dated October 8, 2014: 

 

 

  



5. Facebook post by Mill Street Brewpub St. John account dated August 19, 2016: 

 

 

  



6. Instagram post by Mill Street Brewery account (millstreetbrew) dated August 20, 
2016, “reposting” Instagram post by user @beercapblog: 

 

 

  



7. Instagram post by Mill Street Brewery Instagram account (millstreetbrew) dated 
August 21, 2016: 
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